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to be inep by the Plainif or Demandant, 27 Al 74. byall te Gta, . 


-:48. cites  - 
1 


| 8 ec. pl. 13. 
In Aſſiſe of Freſh- Force the Tenant by Recordare remo- 


5. It Conuſance be granted to be held before the Mayor and Bai- Br. Cauſe e 


lifs, if one of one Bailitis brings an Action within tbe Franchiſe, it tg *<=over 


no Cauſe to remove the Plea, quia favet, becauſe he hunſelf is e 8." 


Judge; for if the Defendant takes this Exception, there the Plain⸗ — viczb. 


- tiff ought to itay his Action till he be out of his Office, otherwile it Cur e 


emover, 


8. C. Br. Parol &c. remanded, pl. 2. cites 8. C. that the Parol was remanded Ex aſſenſu omni- 


um Juſticiariorum de C. B. —-— Writ of Right-Cloſe was ſued in ancient Demeſne in O. and the Je- 


nants, roding the Writ, ſued Recordare to the Sheriff of the County 1o remove the Parol, and alleged 
Cauſe in the Writ, Eo quod J. N. ſub-ballivus Curiz illius eft conſanguineus petentis & favet petentem; 
and per tot. Cur. this is no ſufficient Cauſe ; “ for he is not Judge, for the Suitors are 2 and it 
he makes an ill Pannel, the Party may challenge; and per Cur. it is not any ſufficient Cauſe to remove 


the Parol, but Quia clamat tenere ad communem Legem generally, or per finem in Curie Regis levatum, or 


other ſuch Matter of Record; for the Right of Land in ancient Demeſne ſhall not be tried here in 
Bank, but the ſaid two Cauſes may be determined here, and if the Cauſes are found falſe, to remand 
the Parol, and it not, then all ſhall abate, and the Party ſhall ſue at Common Law, and ſo ſee that 


thev ſhall not proceed upon this Original which comes out of the baſe Court ; Quod Nota, per Cur. and if 
Efſoin be caſt for the Tenants at the Day &C. it ſhall, be quaſhed, be the Cauſe ſufficient or not; for it it be 


not ſufficient, the Parol ſhall be remanded, and if it be ſurticient, the Parties mall ſue at the Common 
Law by Writ, and not upon this Piaint which is ſo removed; Quod Nota, per Judicium ibidem. 
Br. Cauſe a Remover, pl. 7 cites 34 H. 6. 35. 3 8 | 


8. P. Br, Cauſe a Remover, pl. 12. cites 3 H. 4. 14. -S. P. ibid. pl. 30. cites 11 H. 6. 10 un- 


les the Bailitf was Judge. 


3 6. J 
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pl. 6. cites 
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| 2 3 "Conulance of Pleas. 


Bur. Conu- 3 It Conuſance be granted to be held before the Sailif, if an 
fnc® Plz Action be brought againit rhe Bailiif, this is good Caule to remove 


18. s C. per the Plea, becaule he cannot be his own Judge. 8 0. * 9. 19. 6. 
Cotton. [ And 


* Roll ſeems to be miſprinted (9) for (6). owes Pe holding the Plea before himſelf is no Cadſe to re- 
move the Plea; for the Plea may have Writ of Error if &c. Br. Cauſe de Remover &c. pl. 39. cites 
35 H. 6. 3. Fe 


dne. 7. Failure of Right in a Franchiſe is good Cauſe to remove, 


ſummons pl. * 
g. cites. C 11 v. 427-0, F 


Br. Conuſans, pl. 16. cites S. C. - Br. Voucher, pl. 161. cites S. C. — 
mons, pl. 12. cites 11H 4.21. 8. P. (bur it ſeems it ſhouid be 11 H. 4. 27 b. pl. 52) 
+ Br. Conuſans, pl. 2 cites S. C. 
In Afliſe the Bailiff of the Frarchiſe demanded Conufance of the Plea, and had it, and after Re. 4 
tachment was ſued becauſe the Bailiff had failed of Right, and was Pone per Vad' [ta quod loguela illa 


ſit, &c. in eodem Statu &c and that Ballivi * reel W and you habeat Corpora Jur'. &c. Br. 
—— pl. 41. Cites 26 All. 67, 


Fitzh. Reſum- 


Bt. Re- 8. (As) Tf a Foreigner be vouched in a Franchiſe, this is a ga 
2 Caule to remove it for Failure there. * 11 Þ, 4. x7: b. 8. D. 0. 20. 


Br. Conuſans, pl. 16. cites S. C. Br Voucher, pl 161. cites S. C. - Fitzh. Reſume 
mons, Pl. 12. Cites 11 H. 4. 21. 1 it ſeems e and that it thould be 11 H. 7. 27. b pl. 52. 


5 


To 
II 
3 


9 80 Ka Plea be pleaded that bears Date out of the Jurifliaion, $ h. 
6. 26 
— 1 It Conuſance be to be held before hs Bailiff of an Abbot, (as 
it ſeems to be intended) and a real Action is brought againit the Ab. 
bot, and the Abbot faith, that he hath the Land ot the Giit of the 
King, and prays Aid of 'the King, thts ſhall not be any Cauſe to re⸗ 
move the ]dlea, for he hath not "iled of Right there, for he nay 
have Aid ofthe King, and the King may ſend to the Juſtices ta pro- 
1 2 - Judgment, as well as in Banca. 21 Ed. 3. 33. v. ad⸗ 
Br. Conu- 1 2 If they will err voluntarily i in a Thing of which a Writ of Error 5 
fans, pl. As lies, and this can be reformed by ir, this ſhall not ve Cauſe to remove 
Aten 8. O. the Jplea, Contra 8 H. 6. 20. 
Br Conuſam, 14. As if they will not grant the View v where the View lies, this is 
sé“ © no Caule, 8, 6 0. 


Br. Conttins, 13. But if they err voluntarily i in ſuch a Thing, of which a Writ 167 . 
a 27 NES Error lies not, nor can be retormed by 1 it, this hall be good Cauſe to 
7 remove tit. 9 I), 6. 20. 
Br. Conuſans, 14. As if they will not record a Default as they oucht, or Will not 
pl. 25. cites give Judgment, "his is good Cauſe to remove it, becauſe no Mrit of 
8 C Error lies without Judgment, nor the Error of the Default will 
not appear ot Record to be reformed, 8 I. 6 20. 
- Conufans, 15. Ik Wrong be done to a Tenant or Defendant that goes but in 
7 Fo? © cites Delay, AS it reins to be intended, this is no Cauie of Removal, 
* 25 2 K not at Prejudice, becaule he hath the Holſeſlian ok the Land. ; 
* Fol. „ 
EE 16. Ik Conuſance be granted, and the Bailiff will not read the 
Writ there, it is good Caute of Reſummons. 18 E. 3. 31. b. 

Firth. Co- 17. In an Action, if the Franchiſe hath Conuſance granted, and 
nuſans, pl. 86. in the Franchiſe the Detendant pleads Villeinage in the Plaintiſt, this 
eites S. G. * 2 Cauſe 8 Keſummons, becauſe this cannot be tried thece. . 

2 3. 73. 
18. ir the Land be Frank- Fee, and the Tenant is impleaded in 
Ancient Demeſne, it is a Gal, Cauſe to remove the Parol to the 
Common Law, becauſe he Claims to hold at common Law, and he fl 


fpewa 


ſhew his Cauſe at the Day in Bank. Br. Cauſe a Remover, pl. 17. Cites 


ry without Dee 


Hold at Common Law, Ibid. 


" 1 1 bd — a 


Conuſance of Pleas. 


4 4 
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1 5 + COD 
19. Demiſe 4 the Lord of Ancient Demeſne for Term of Life by Live- 
„is ſufficient Cauſe to remove the Plea out of Ancient 
Demeſne to the Common Law by Recordare. Br. Cauſe a Remover, 


pl. 10. cites 50 E. 3. 24. 


20. So of a Fine or Charter of the Lord, or Deed of the Lord, 10 


21. The Parol removed out of Court Baron, becauſe there were only 


four Suitors 3 therefore quære what Number ſuffices when there are no 
more. Br. Cauſe a Remover, pl. 35. cites Regitter tol. 11, 


22. Where a Man recovers Damages in Aſſiſe of Freſh-Force, and the Rr. Recogni- 

Defendant is not ſufficient in the Franchiſe, this may be removed aud ſans. pl. 15. 

executed in another Court. Br. Cauſe a Remover, pl. 4. duc kz N. B. 
23. Where he that claims Conuſance, ſhall not hold Plea of Matters * 


wherein himſelf is Party, See Tit. Judges (A) per totum. 
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(p) Pleading after Removal, 
x Fu: Plea be removed out of the Lords Court for Cauſe, the Br. Cauſe ds 


| Remover &c. 


2. In Præcipe quod reddat, Conuſance of Plea was prayed and granted 

to the Franchiſe, and aſter the Tenant ſued Reſummons, becauſe the Court 
failed him of Right, and the Demandant was eſſoined, and the Bailiff 
came and ſaid, that he would traverſe the Cauſe, and pray'd that (& ſu- 
per hoc venit, &c.) be entered upon the Eſſoin, and ſo it was, Dies Datus 
ultra. Br. Cauſe a Remover, pl. 20. cites 39 E. 3.17, 1 
3. In Reſummons, the Bailiffs of N. demanded Conuſance, and the g Double 
| Demanaants ſaid, that at anut her time they demanded Conuſance and had it, Pies. ol-119. 
and at the Day failed of Right, becauſe they ſuffered the Tenant to be ef- cites S C Br. 
ſoined where he had Aitorney, and the Tenant demanded the View, and they Iſſues joines, | 


' Would not make him a Precept to view, and alſo where there were two Ft 0" 


Balis, who ought to „it, the one came and the other not, and all the 

Points were ſuitered in Iſſue, and becauſe in a Manner the King is Par- 

Ph and therefore may affirm the Juriſdiction of the Court the Iſſue was 
uiiered upon all, and this upon Reſummons in new Original, as it 

ſeems, and there the 7enant was not compelled to join with the one or the 
other ; Contra 34 H. 6. And in this Caſe it was alleged, that the 

Demandant was monſuited in the Franchiſe, and yet the Iſſue was ta- 

ken ut ſupra. Br. Conuſance, pl. 10. cites 40 E. 3, 11, 

4. It Conuſance of Plea be granted to the Bailiff of a Franchiſe, 
and he tails of Right, it is a good Cauſe to remove the Plea, and upon n 

the Reſummons this Cauſe ſlall be ſhewn, and the Bailiffs may traverſe the 

Caule, Quod Nota; viz. they may demand Conuſance again, and 

there the Cauſe ſhall be ſhewn, and the Bailifls may rraverte it. Br, 

— —— ee eee 

5. Note, that where Conuſance of Plea was granted, and Reſum- 

mons ſued for 2 of Right, the Bailiſts may demand Conuſance again, 
and then the Demandant ſhall ſhrew how they failed, &c. tne Bailiſis ſhall 

traverſe the Cauſe, and upon this, by the beit Opinion, the Tenant bug ht 
| 10 


„ : 5 5 V 
S. C —Fitzh. Czuſe de Remover &c. pl. 7. cites 8. C—— After Reſummons out of the Franchiſe for 
failure of che Right, the Bailiff came and travers, d the Cauſe and his Challenge was entered upon the 
Eſſoign which was caſt by the Tenant upon the Reſummons. Br. Conuſans, pl. 66. cites 39 E. 3. 14. 
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Hank. if he 


* Conuſance of Pleas, | 


—— 


to join in this I with the Denendant or with the Bails, aud if be 
joins with them, and it is found with the Demandant it is pereniptory to 
the Tenant 3 Contra if he joins to the Demandant, tor there the Deman- 


dant can't have Judgment againſt him where the Iſſue is tound with 


himſelt againſt a Stranger, and not againſt the Tenant, Br. Conuſance, 
pl. 5. cites 34 H. 6. 53. 


(0 Conuſance. 
5 Reſummons. 
In what Caſes it lies, 


7 


Ns the — was commenced, s P. 6. 20. 18 E. 3. 31, 
£3.21; . 
2. Bur when it comes there, if no Cauſe appears, it ſhall be remand- 
5 - '1 Ed, 3 21. b. 

Br. ar ge In Formedon the Bailiffs of 8. have Connlince of the Plea, and 


mons, pl. 


his 's: 85 e Tenant vouched a Foreigner in the Franchiſe, theDemandant ſhall have 


Reſummons ; tor this want of Power is failure of Right, and the Bai- 


liffs ſhall never have the Conuſance again, Quod nota "inde bene. Br. 
Conuſance, pl. 16. cites 11 H. 


4. Where a Bailiff has Satans, and be himſelf i is Party, it is a 
good Cauſe to ſue Reſummons; 3 per. Cotton. Br. W Pl. 27. 8 


Cites 8 H. 6. 18. 


ö 


@ in 


Remover. 
Reſummons. 


(hat ſhall be Remov d on the Refummons] 


S. P. and per. I. W DEN Conuſance is a to a Franchiſe out of C. B. : 
and there is a toreign Voucher, and thereupon the De⸗ 

- Franchiſe, mandant ſues a Reſummons in Banco for Failure of Right there, no- 

and after the thing thall come of the Record. in Banco bur the Original, and the 


vouches in 


arol is re- Party ſhall be at large to plead any Plea. 11 Þ, 4. 87. b. 


ſummoned 
into Bark, there the Tenant may cuaich another, Br. Reſummons, pl. 21. Cites S. C.— Br. Conuſans, pl. 19. 


cites S. C and it is ſaid there, that though Reſummons be ſued out of Franchiſe in Bank after Conu- 
ſance granted, yet . done in the 'Þ ranchiſe ſhall be of Record 1 in C. B. but only the Original; - 


2. In Aſſiſe of Mondenaetior i in Cheſter, he Tenans ha Review 
er, and Record ſent into Bank, and there the Tenant made Default, 


a therefore the Record remanded to take the Aſſiſe. Br. Cauſe a 


* pl. 21. cites 8 Aff. 22. 

3. Where the Alion is brought in Bank, and L. has Conuſance of the 
Pla, and failed the Party of Right in their Franchiſe by Foreign Voucher, 
Foreign Plea, &c. Reſummons lies to reduce it in Bank ; tor there it 
never thall be remanded into che Franchiſe; per Hill and Hank. For 


yy Conu- 


Fier conuſance ts 1 if there be good Cauſe after to re- 
move the Plea, a Reſummons ſhall be ſued in the Court 


3 


1+" 
_ 
ENF 


83 


| Conuſance is granted upon Condition, Quod celeris frot Fuſticia, alioguin 


bave Eſtates only at Will. 


H 


Copyhold. _ ” 1, 


— . 


66— 


redeant. Br. Certiorari, pl 16. cites 11 H. 4. 


4. If Record be removed ort of the County or Franchiſe into Bank, 
rot hing ſpail be of Record in Bank but the Original. Br. Cauſe a Remov- 


Er, pl. 47. cites 2 H. 7. $. | 


5. But where Record is ſent into a Franchiſe by Conuſance of Plea grant- 
eto them, there all the Record of the Bank ſhall be of the Record 


in the Franchiſe. Ibid. 5 | T. 


For more of Conuſance of Pleas in General, See Fines (C) Judge (A) 
Prohibition, Reſuimmons, Univerſity, and ocher Proper Titles. 
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Copyhold. 
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(A) Its : Original, and how conſider'd, 14 oF what it 


conſiſts. And the ſeveral Sorts. 


4 Opyhold Tenants were Tenants in Villeinage. Br. Tenant per Co- 


7 d , ò TT: 
2. Such cuſtomary Inheritances ſhall not have by the Law any other 


collateral Qualities but ſuch as concern the Deſcent of the Inheritance which 
dt ber Inheritances at Common Law have; tor as without Cuſtom ſuch 
Eſtate at Will cannot be deſcendible, ſo neither can it have any colla- 


teral Quality or Incident to other Inheritances at Common Law; for 


Copyholders have Eitates of Inheritances ſecundum Ollid, viz. to be 
deſcendible by Cuſtom to their Heirs, and not to be determined by the 
Deaths, nor ſubject to the Will of the Lord as other Eſtates at Will are, 
but are zo Eſtates of Inheritance /ampliciter, viz. to all other collateral 
Qualities, but ſuch as Cuſtom has allow'd, or are incident to them. 
344 22. a. Mich. 23 & 24 Eliz. C. B. the 2d Reſolution in Brown's 


ale. 


3. Though a Copyholder has not in Judgment of the Law but only Gilb. Treat. 
an Eſtate at Will, yer Cuſtom has fo eſtabliſh'd and fix'd his Eſtate, of Ten. 145. 
that by the Cuſtom of the Manor it is deſcendible, and his Heirs thall ef N | 
inherit it, and ſo his E/tate is not merely ad Voluntatem Domini, but ad TI | 


ſon of this 


Voluntatem Domini ſecundum Conſuetudinem Manerit ; reſolv'd per tor. ſeems to be, 
Cur. 4 Rep. 21. a. Mich. 23 & 24 Eliz. C. B. in Browne's Caſe, — Þecauſeupon_ 


tates Villein Tenures were uſually reſerved, and thoſe Eſtates were given to Villains; 


| therefore no 
other. Eſtates could be granted to them, bur at Will; for otherwiſe they had been infranchiſed, as it 


ſeems; but to prevent the frequent Ending of theſe t ſtates they granted them in Fee, but yet at the 


Will of the Lord ; and according to my Lord Coke, notwithſtanding ſuch Grant, they were intirely 


at the Will of the Lord, who ouſted them when he pleaſed, without any Reaſon, which being a 


very great Inconvenience, it ſeems it was altered by ſome poſitive Law (tho' that does not appear) 


which preſerved their Eſtates to them, doing their Services, but yet left them as it found them, to 


B. Gilbert. 


C. 5 4. Though 


Copy hold Eſ- 


2 New Abr. 45 ). in totidem Verbis, without Citing it cut of Ld. Ch 
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Copy bold. 


* 0 if an 
errone us 
TJudrment 
be given a- 
gainſt a Co- 
y holder, he 
cannot have 


2 


Fs Though ſome Tenants by Copy ot "Court Roll base an Eittate of 
Inheritance, yer they Have nothing but at the Will of the Lord according 10 


the Colirſe of the Common Law, for it the Lord ouſt s them they have no ther 
Remedy but to ſue the Lord by Petition. 3 Rep 8. a. Paſch. 26 Eliz. in 
Scacc'. Hey don's Cale. 


a Writ of falſe Judgment, but muſt ſue to the Lord by Perkin to reverſe the Judgment z per Cur, 
4 Rep 21. b. Mich. 24 & 25 Eliz. C. B. cites 13 R. 2. Tit. Falſe Judgment, 7. 


Wo. Copyhald af /ts 5 2 n Grounds or Siemen if, 
There muſt be a Manor for the Maintenance of Copyhold. 2dly, A 


Cuſtom tor the allowing of the ſame. zdly, There mutt be 4 Court holden | 


tor the Proof of the Copy holders. qthly, A Lord to give the Cupy- 
hold. $5thly, A Tenant of Capacity to take the Tenement. 6thly, The 
Thing to be granted which mult be ſuch as is grantable, and may be held 
ot "_ Lord according to the Tenure, Calth. Reading. 2, 3. 

It appears by a certain Book intitled, De priſcis Ang lorum legi- 
bis tranllated out of the Saxon Tongue by Maiter Lambert of Lins 


coln 's-Inn, that Copyholds were /ong before the Congucft, and then called 
_ by the Name of Book-land as you may ſee in the beginning of the Book, 
in the Treatiſe de Rerum & Verborum explicatio ez aud by Maſter 


Bracton, an ancient Writer of the Laws ot England, who in his Book 


writeth divers Precedents and Records ot H. 3. of Allowance that Co- 
pyholders of cuſtomary Tenants doing their due Services, the Lord 
might not expel them according to the Opinion of latter [udges in the 


Time of E. 3. & E. 4. And it appears by Matter Fitzherbert's Abridg- 


ment, they were preſerved by a ſpecial Writ tor that Purpoſe, and the 


= Lord thereby compelled to do right; And in the Time ot H. 4 Te- 


nauts by the Virge, which are the lame! in Nature as Copy holdeis be, Were 
allowed by the Name of Sokemaines in Franktenure, and in the Time of 
H. J. were allowed Aid ot the King tor Defence ol tueir Eltates. Calth. 
; Nang 3244 
J. There is no Copy hold Land but at fort Was Demeſue Land; per x 
| Ley Ch. J. 2 Roll Rep. 236. Mich. 20 Jac. B. K. 

: 8. There are three manner of Copy hold Lands beſides the two FOES 


of old After and new After ; Alter ſignifies an Hoiſt, Chimney, or a Flew, 


Now thoſe Copyhold Lands which had long Time uſually a Houſe on 


them, they were called old Aſter Lands, bur thoſe which bur of late 


had Houſes built on them were called new Aſters, trom the Houſe 
newly erected on them; and in old Records rhe Baſtard eigne did 
plead, that he was Filius Askarius, as much as to fay, born i in the 
Houſe, or in the fame Family; and fo are che ancient Records which 
he had ſeen, and ſo Britton calleth him; beſides theſe, he ſaid, there are 
three kinds of Copyholds which he had known in his Practice. 1. Terra © 
| Nativa, and this was alſo called Bond-Lands, becauſe held by Villains. 
2. Cuftomary, and this was held by tree Tenants. 3. Menſalis, and call- 


ed alſo Dominica, belides by this the Lord's Table is maintain'd; per 
Ley Ch. J. And per Richardſon, ſome Copyhold Land is called Poad. 


Land and ſome Molland, a Molli Reddiru, from the little Rent re— 


ſerved. 2 Roll Rep. 236. Mich. 20 Jac. B. R. in Caſe of Smith v. 


Reynard. 


9. Copyhold is nothing but 4 7: nancy at Will in the Ez 'e of the Law. 


$107; 94. Mich. 34 Car. 2. C. B. 
o. Copyhold Lands are mot Hollen of the M anor, but are Parc 11 of 
= pr it{eif, which conſiſts of Deinefnes and Services ; ; Arg” and o 


this Opiuion were Treby Ch. J. and Nevil, and Rooksby Juttices, but 
Powell J. contra; tor one ſays in common Speech, that Copyhold Lands 


are held of the Manor. L. Raya. Rep. 44. Paſch. 7 W. 3. C. B. 
in Caſe of Brittle v. Bade. . 


11. Co- 


— 
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Copyhold. 8 7 
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<6 Copyholds, though now ſupported by Cuſtom, were at firſt effa- 9 
I liſbed by Act of Parliament, as all other Parts of the Common Law were * 


till the Records of them came to be loſt; per Lord Macclesfield. 
Chan. Prec. 574. Trin. 1721. in Cafe of Sir H. Peachy v. D. ot S0õ- 
merſet. 


(B) What is, or may paſs, as Copyhold; and by what 


0 | W ords. - 


1. A Sto the Cuſtom that certain Tenants within the ſame Manor, 


hae uſed to have Lands, &c. to them and their Heirs in 


Pec-Simple, and Fee-Tail, or tor Lite ar the Will of the Lord, there 


mutt be rhree Supporters, the Iſt. is Tue, and that muſt be out of Me- 
mory of Man, which is included in the Word Cuſtom, ſo as Copy- 
hold cannot begin at this Day. The 2d is, at the Tenements be Par- 


cel of the Manor, or within the Manor. The zd, that it has been demis'd 
and demiſable by Copy of Court Roll, tor it need not be demis'd Time out 
ot Mind by Copy ot Court, but if it be demilable 'tis ſufficient. Co. 


ir... = 5 N 
2. And iſt. a Manor may legrauted by Copy. zd ly, Underwoods without the 


Soil, ſo the Herbage or Veſture of Land. 3dly, Generally all Lands and 
Tenements within the Manor, and whatſoever concerneth Lands or Tine 
ments, as a Fair appendant to a Manor may be granted by Copy, &c. 
Co. att. $8.0, ms e e 


3. The Opinion of Bracton and Fleta, both conſenting in one, that 8. P. by 
Copy hold Lands is Parcel of the Lords Demeſue, wants not modern Au- Chambers 
thority to ſecond it; tor 15 Eliz. in the Exchequer, Coke ſays he lain, chat in 


the King's 


finds it adjudged in the Caſe of a Common Perſon, howfoever it is other- Case it will 
<wrſe in the King's Caſe, Thar if the Lord of a Manor grants away not paſs the 


omnes terras juas Dominicales, the Copy holds Parcel of the Manor, Copy hold 


' paſs by theſe general Words. Neither doth this want Reaſon to con- Hand with | 
Him ic; for in the time H. z. and K. 2. when Bracton and Fleta lived 


the other 


| | | . Ne » Demeſnes; 
Copyholders were accounted mere Tenants at Will, and therefore atter a But Hitch- | 


ſort their Lands were reputed to continue ſtill in their Lords Hands; am ſaid that 
And now tho? Cuſtom hath afforded them a ſurer Foundation to build in the Ce 
upon, yet the Franktenement at the Common La reſting in the Lord 
it can be no ſtrange thing to place the Lands under the Rank of the will not pass 
Lord's Demeſnes. But Lord Coke ſays, to deliver his Mind more free- the Copy- 
ly in this Point, he thinks that how ſoever, according to the ſtrict Rules hold Land 


of a common 
$ Perſon; it 


if he has 


ot Law, theſe Copyholds are Parcel of the Lords Demeſnes, yet in Pro- other e- 


priety of Speech (it Propriety can be in Impropriety) they are the meſnes to 


more aptly called the Copyholders Demeſnes; tor tho* the Franktenement ſupply the 


be in the Lord by the Common Law, yer by the Cuſtom the Inheri- Words of 


| ; | | 9 . . he Grant. 
tance abideth in the Copyholders; and it is not denied, if a Copy- 2 Roll Kep. 


holder be impleaded in making Title to his Copy hold, he may jultly 236. Mich. 


plead, Quod eſt ſeiſitus in Dominico ſuo, with this Addition, Secun- 25 Jac. B. K. 


dum conſuetud' Manerii. Thereſore Lord Coke ſays, he concludes, eee 


that how ſoever the Common Law valueth the Title of the Copyhol- Reynard. 
der, yet he has ſuch an Intereſt confirmed unto him by Cuſtom, that — It is 
the Lord having no Power to reſume his Lands at Plcafure, they are faid in I. x. 


(tho' improperly) call'd (yer perhaps truly accounted) the Lords Pe— ig bo 23 

meſnes, and that iu the Eye of the World ; howſoever it be in the a Bus po, pa 

Eye ot the Law, that thoſe Lands alone can properly. challenge the , att 

Name of the Lords Demeſnes (it any Lands in the Poffeſion ot inte- 5 itn 
| | | | | | 1101 A, 415 
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| Lands w i 


Grant. It 


60 Nears as 


e 


Copynold rior Lords may properly challenge that Name) which the Lord 

it reſerveth in his own Lands, tor Maintenance“ of his own Board or 
1 other Table, be it his waſte Ground, his arable Ground, his paſture 
Lands to Ground, or his Meadow ; be it is his Copy hold which he hath by 
ſuisty the Eſcheat, by Forfeiture, or by Purchaſe; or be it any Part ot his 
Wordsof his Freehold, of which my Lord Coke ſays, he muſt ſpeak a Word by 
ſame this the way not to prove that it is Demeſne, tor Maniteſta probatione non 


mult be un- Indigent, but to thew you in what Senſe it is taken, and how far it 


derſtood of extends. Co Comp. Cop. 32. S. 14. 


thoſe Lands 


that he holds by Copy, or elſe it thwarts the Caſe before ; and the Reaſon is, becauſe Copyhold 


Lands do not paſs by ſuch Conveyance, but by Surrender, If Copy bold Land eſcheat, and are in the 
King's Hands, and he grants omnes Terras ſuas Dominicales, quæ re it they ſhail paſs, Ir ſeems every 


Thing demiſable by Copy muſt be Parcel of the Manor; for the Cuſtom can onl 


: extend to the 
Manor, and the Pleading is quod infra Manerium, &c. Gilb. Treat. of Ten. 295. | 


4. A Cuſtom to make a Copyhold muſt be of Neceſſity in the ſame 
Manor where the ſaid Copyholds are ſo granted, viz. that the ſame 
are, and have been Time out of Mind only demiſed, and deiiſeable by Cow 
py of Court Roll; tor otherwiſe the Lord cannot grant it by Copy, 
becauſe he cannot begin a Cuſtom at this Day. But :f it have been 

by like Time granted by Copy, tho fince it came to the Lords Hands, yer if 
the Lord never Demiſes the ſame by free Deed or otherwiſe, but by Copy, 
then he may well graut again the ſame by Copy, tor it is neither the 
Perſon ot the Lord nor the Occupation ot the Land, that either 
makes or deſtroys the Copy hold, but only the Uſage and Manner of 
demiſing the ſame; tor the Preſcription ot a Copholder conſiſts neither 
in the Land nor in the Occupier, but only in the Uſage. Calth. 
F. It Lands have been demiſed by Copy by the Space of 60 Years, and 
yer there be ſme alive that remember the ſame occupied by Indenture, this 
is not a good Copyhold. Calth. Reading, 19. EL a 
6. And if Lands have been demiſed by Copy but 4o Nears, and there 
is zone alive that can remember the ſame to be otherwiſe demiſed, this is 
a good Copy hold, tor the Number ot Years makes not the Matter, but 
the Memory ot Man. And it is not 60, 80, or 100 Yeats, that makes 

a Copy hold or a Cuſtom, tho' it makes a Limitation. Bur ſuch cer- 
tain Number of Years makes only a Likelihood, or Preſumption of a 
Preſcription 3 that is, that it commonly happens not that any Man's 
Memory alive can remember alone ſuch a Number of Years, but it any 
Chance to be alive that remembers the contrary, then ſuch Preſcrip- 
tion muſt give Place ro ſuch Proot. Calth. Reading, 19, 

. Lord of a Manor ſeiſed of Land which was Ancient Copyhold, 

| Leaſes it for 500 Tears, and 3 Years after grants it by Copy to another, 
| who was admitted tor Lives, and paid his Fine. S. purchates the 
Manor, and got the Leaſe afligned in Truſt for him (tho? he knew how. 
the Matter was at his Time of Purchaſe) and the Copyholder had ſe- 
veral Years enjoyed the Land quietly as Copyhold. Decreed thar the 
Tenant by Copy ſhall hold according to his Grant. N. Ch. R. 26. 10 
Car. 1. Hutchings v. Strodes, 3 es ip 


So Land 8. Copyhold Lands enjoyed as Freehold for 60 Years and more, 3 


which had had paſſed by Deed and Fine as Freehold Lands 


an a yet being preſented 
been enjoyed by the Homage as forfeited, being fold as Free a e 


hold by Fine at Com- 
Copybold was mon Law, whereby the Lord of the Manor granted over to other Per- 


allowed. Tons and their Heirs, tho' it was the Ignorance of the Copyholder, 
Toth. 160. from the long 8 of an Anceſtor, and his and the Court Rolls 
5 1 2 being loſt or millaid, a Commiiſion was decreed to ſer out Boundaries 
| ray or 


e diſtinguiſh the Copyhold Lands from the Freehold of other Per- 


ſons. 


Conſuetudinem Manerii (but Noa Secundum Voluntatem Domini) is no 


B. R. Gale v. Noble. 55 5 5 > 0 
I. Where a Cuſtom is that all Lands held of that Manor ſhall paſs by 


 Gilb. Treat. of Ten. 149, 150. 


Copyhod— 1 


— ä — — — 


— — — — 


—— — —— — — 


—— — 


wns. Fin. R. 462. Mich. 32 Car. 2. Wintle and Waſhborn, & al' & for 50 


— 


j,CNTET and Pisburgh. | Tears Was 
en 5 * 3 | | allowed till 
recover'd at Law. Toth. 106. cites Trin 27 Eliz.. Baſpool. v. Roberts. Toth. 10). cites 22 and 


22 Fliz 1 Freeman v. Penny. YT 5 
& wizere Lands had gone 5 Tears as Copy hold of Inheritance it was allowed. Toth. 106, 107. 


o Whatever may p2/s by Deed without Surrender (tho? it be requir- 3 Salk 100 
ed that the Deed be inrolled in the Lords Court) can be no Copy hold pl. 2. S. C in 


? totidem Ver- 


and whatever may paſs by Surrender in the Lords Court, Secundum [ 


Copy hold ; per Cur. Cumb. 38. Mich. 8 W. 3. B. R. Smith v. Page. 
10. Lands Time out of Mind paſſed by Surrender, and Copy of Court Roll 2. Vent. 143. 


and the Grant was always tenend” ſecundum- Conſutetu“ Manerii, but ne- S. P. in Caſe 


ver had the Words Ad voluntatem Domini. Reſolved that they are * Rogers 


Surrender and Admittance, yet the Lands may be Freehold, and the Man- 


ner of Conveyance is caftomary, in as much as Livery is not rcquilite, 
 Holr ſaid the Freeholds themſelves can never be Parcel of the Ma- 

nor, but 'tis Service; Quære. 11 Mod. 53. pl. 28. Paſch. 4 Ann. 
B. R. Anon. „„ TT. ; . 


_ — 


| {C) In what Reſpe& Copyholds partake of the Nature 


of Freeholds. 


1. MP HOUGH Copyhold Land be governed by the Rules of the 2 New Abr 


Common Law coucerning Deſcents, yet it partakes not of the Tit. Copy- 


Nature of Freehold Land in other Reſpects; for it is not Afets in the h91d(B)458. 
_ Heir's Hands, neither ſhall a Woman be endowed, Husband Tenant by Cur- 
teſy, unkeſs by ſpecial Cuſtom; 1 a Deſcent toll an Entry. The but without 


dem Verbis, 


Reaſon jeems to be, becauſe the Eſtates of Copyholders were at firſt citing Ld. 


only Eftates at W1ll, and at the abſolute Diſpoſition of the Land, and Ch. B. Gil- 
there hath nor ſince been any Proviſion ſor thoſe particular Caſes; for et 


my Lord Coke ſays, that Copyholders have only a Fee-ſimple ſecundum 
quid; that though they are Tenants at Will, yet their Eſtates thall deſ- 
cend to their Heirs, and not to be determined by their Death, and not 


to be ſubje& to the Will of the Lord as other Eſtates at Will are, 
(Which it ſeems was introduced in favour of them by ſome poſitive Law, 


though no Footſteps of it appear now) but not Ampliciter to have all the 


collateral Qualities of Eſtates in Fee- ſimple at Common Law, in which 
Reſpects that poſitive Law ſeems to have leſt them at large as before. 


, 


the Demiſe of the Lord; but in the Caſe of cuſtomary L. ec hold, the Lord 


_ Y 0 — 


D) How it diſſers from a cuſtomary Freehold. 


1. 'HE great Difference between Copyholds and cuſtomary Free- 


holds which paſs by Surrender is, that the Copyholder is in by 


is$ 


D 


; 


nor Copy bold but a Cuffamary Freebold. Carth. 432. Mich. 9 W. 3.“ Bradley. 


„P. in tot i- 


Supplement to Co. Comp. Cop 82. S. 17. cites 


Mo 355. pl. 430. per Cur. in the Caſe of Hoe v Taylor, Tithes may be ſurrendered b 
Cuſtom permits it. 
Sir John Bourne's Caſe, that a Grant of Tythes by Copy was good. 


by Copy 


Supplement to Co. Comp. Cop. 82. S. 14. cites S. C. — Gilb. Treat. of Ten. 208. cites 4 
S. P.——lbid, 314. 8. P. e e 


lth. 


— 


hold Courts, and grant Copies, and ſuch cuſtomary Manor will pals by Surrender, and 
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and Fines ſhall be paid upon Admittance, as well upon Alienation as upon Decent, 


is appertaining thereto. b 
ſaid, that ſuch a Cuſtomary Manor cannot hold a Court Baron; For he cannot have any Frank 


* 


10 „ Copyhold. 


— — — 


" 0 
— — eat, _—_—— —_— — — 
— 


is only an Inſtrument, and that in pleading a Title to a Copyhold Eſtate, it 
is ſufficient to ſhew a, Grant from the Lord; but in cuſtomary Freeholds the 
J flate of the Surrenderor muſt te ſhewn, as that the Surrenderor was ſeiz 
ed in Fee, and ſurrendered to the Lord, and he granted &c, per Holt 
Ch. J. 1 Salk. 365. pl. 4. Hill. 4 Ann. B. R. Crowther v. Oldfield. 


"8 * . . 1 — 


_—_ K 33 - 


2 . 


This in Roll 


kk] Of whar Things it may be. 


Fol. 498. 


ak Us e may he demilable by Copy of Cotrt-Roll, according 


to the Cuſtom of the Mannor, tor they may be Harcel of a 


Popham — ä . : 
bell thar Manor. (as it ſeems) as well as a Rear-Charge. Contra. B. 43 Eliz. 
fee wee 5. B. between Sands and Drury. Ts» . a. 45 5 5 


not grant 


able by Copy, becauſe a Manor and Tithes are of ſeveral Natures, and ſo impoſſible that that which 


is not Parcel of the Manor can be demiſed ſecundum Conſuerudinem Manerii. But Gawdy J. doubt- 


ed thereof, and conceived it had been well 1 1 if it had been fo uſed Time out of Mind. 
»mp. Cop . C. and ſays it was objected, that Tithes were not 

grantable by Copy, becauſe it is againſt the Nature of Tithes, and none could have a Property in 
them before the Council of Lateran, and therefore it was impoſſiole to have, any Cuſtom ſo to grant 
them. Burt it was reſolved, that they might be granted by Copy, if there had been a Cuſtom Time 


out of Mind ſo to grant them. Gilb. Treat. of Ten. 313. cites S. C. but makes a Quere. | 


) y Copy if the 
Cro. E. 413. pl. 3. in Caſe of Hoe v. Taylor, it was ſaid to be adjudged In 


2. Tonſura prati may be demiſable by Copy of Court-Roll, accord: | 
ing to the Cuſtom of a Manor, by Pretcriprioo. N. 43 Eltz. B-R, per 


The Lord . Underwood, without the Soll, may be demiſable by Copy, Co 


granted to A, 


and his Heirs Underwood in A. Wood Annuatim ſuccidend' by 4 or 5 Acres at leaft, adjudged a god 
Grant, and is exclufive of the Lord; and note, they took the Wood Annuatim ſuccidend* by 4 or 


5 Acres, to be the Order appointed for cutting, and not to go in Reſtraint of the Grant. Mo. 


5. 480. Paſch. 36 Eliz. B. R. Hoe v. Taylor.—4 Rep. 30 b. 31. a. pl. 23. S. C. adj Ek 


Eliz 413. pl. 3. S. C. adjudged, and affirm'd in Error, — ſenk. 274. pl. 95. S. C. accordi ly. 


aner, 4. The Herbage ot Veſture of Land may be demifable by Copy, 
og Co. Lit. 58. 3 eee 1 ” 5 ee N 5 : opy, | 
againſt Taylor, S. P. reſoly'd. — Jenk, 274- pl. 95. S. C. & S. P. — Co. Comp. Cop. 34 8. 42. 8. P. 
and cites 8. C. 3 . „ 3 2 


| A Cufomery 5. A Manor may be demifable by Copy. C0. Lit, 55. b. 
Manor may | es | 55 5 
be granted by Copy, tho* ſuch Lord cannot hold a Court Baron to have Forfeitures, and hold Plea in a 
| Writ of Right. Cro. J. 259. pl. 20. Mich. 8 Jac. B. R. King v. Stanton.— Jenk. 274. pl. 95. S. P.— 
And ſuch Manor may have cuſtomery Tenants, for as well as there may be a Tenant at Will of a Manor 


at Common Law, ſo there may be Tenant at Will according to the Cuſtom of the Manor ; Reſolv'd, 


Cro. J. 327. l. 4. Mich. 11 Jac. B. R. Moore v. Goodgame.— Bulſt. 135. Goodgroom v. Moore. 


S. C. but S. P. does not fully appear — 11 Rep. 17. a. Mich. 10 Jac. Nevil's Cate, S. C. reſoly'd 


Lord may 
Admittance, 


clearly, per tot. Cur. that a cuſtomary Manor may be held by Copy, and ſuch cuſtomary 


WoL and that may 
be cuſtomary Lord Meſne, and Cuſtomary Tenants in Caſe where the Meſhalty is a Tenancy at Will, 


according to the Cuſtom of the Manor, as where there is Tenancy at Will at the Common Law of a 
Manor; and if ſuch cuſtomary Manor be forfeited, the Lord ſhall have the Cuſtoms and Services 


Yelv. 190. Mich. 8 Jac. B R. The King v. Staverton, S. P. And it 


Tenants 


4 


ö ; L 2 * that it 
may by Cuſtom be demiſable by Copy ; and Judgment affirm'd; For it is a Thing of Perpetuity 


to which Cuſtom may extend, becauſe after ns Cutting it will grow again Ex ſtipitibus.— Cro, 


Rep. 31. 
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ments within the Manor, and whatever concerns Lands and Tenements may be granted b 
Co. Litt. 58. b. —— Any Profit of any Parcel of the Manor may by Cuſtom be granted by Copy ;. 


pl. 480. Paſch. 36 Eliz. in Caſe of Hoe v. Taylor. 
he knew a Market within the Manor of Crookehorne, in the County of Somerſet, to be demiſed 


P. Suppliment to Co Comp. Cop. 82. 8, 1. cites 8. C. — Co. Litt. 58. b. 


to the Cuſtom. Co. Comp. Cop. 54. S. 42. 


Copyhold. 11 
tenants to hold of him, becauſe a Copyhold Manor is not capable of an Eſcheat of F reehold, for 
that which comes in lieu of another ought to be ot the ſame Nature, and ſo the Freehold efcheated 
ſhould be Copy hold which is repugnant and impoſſible.—Bulſt. 57. 58. S. C. all the Court agreed 
clearly againſt the Court Baron. — Supplement to Co Comp. Cop. 79. S. 15.—Gilb. Treat. of Ten. 
201. 202. cites ſame Caſes, and ſays that a cuſtomary Manor may be held by Copy of Court-Roll, 
ad voluntat' &c. and ſuch a Lord may grant Coples ; but it ſeems it muſt be of ſuch Thivgs as 
have been uſually demiſed by him; for it ſeems he cannot grant all his Demeſnes b Copy, withour 
thev have been uſually demis'd ; For tho! they have been demiſed "Time out of Ming by the ſupe- 
rior Lord by Copy, that will not warrant his Demiſe by Copy, becauſe the Cuſtom muſt be, that 
Time out of Mind they have been granted per Dominum Manerii, now they have not been grant- 


ed by him that is Lord of the Manor, tho“ they have by the ſuperior Lord. This Caſe ſeems to 


prove, that a cuſtomary Manor to hold Courts &. may be without any Freehold Services, and it 
may as well be objefted againſt ſuch a Lord's holding Courts, that he hath no Manor, becauſe no 


| Freehold Services, bur it ſeems he may have Freehold Services. 


6. | Any thing that concerns Land, may be granted by Copy. Co. Lit. 1 | 
58. b. | | : Of | and Pine ws 


y Copy. 


Reſoly'd. 4 Rep. 31. a, in Caſe of Hoe v. Taylor. — Jenk. 274. Pl. 95 S. C. & S. P. — Gilb 
Treat. of Ten. 314. cites S. P. out of Ld. Coke, bur favs, that this muſt be meant where they are 


Parcel of the Manor, and not to extend to incorporeal Things in groſs ; for they are no Parcel of 


. 8 1 e 5 | 
It ſeems by Littleton, that only Lands and Tenements are demiſable by Copy, and therefore if the 
Lord of a Manor will grant Rent charge, or the Office of Stecvardſhip, or Bailiwick of his Manor by Copy, 


or a Common groſs by Copy, theſe be not good Grants, becauſe they lie not in Tenure, and alſo becauſe 


the Cuſtom does not extend unto them, but Common appendant to a Tenement, or Copyhold Lands, 


may be demiſed with the Tenement by Copy. Calth. Reading, 54. 


”. Market, Fair, and, Piſcary, may be granted by Copy. Mo. 355. Cro. C. 413. 
| N | pl. 5. in 8. (. 
Fenner ſaid, 


by Copy —4 Rep. 37. a. in pl. 23. S. C. and the ſame Inſtance given. — jenk. 2 


74. pl. 95. 8. 


4 8. Any Profit Parcel of a Manor, may by Cuſtom be granted by Co- 
py; reſolv'd. 4 Rep. 31. a. pl. 23. Paſch. 37 Eliz. B. R. in Caſe of 
Hoe v. 3 3 5 


'aylor, _ 


* 8 


9. Common and prima Veſlura Prati may be granted by Copy, be- 


cauſe they are Parcel ot the Manor, but what is not Parcel of the Manor 


cannot poſſibly be demiſed ſecundum Conſuetudinem Manerii; per Pop- 

ham Ch. J. and therefore he held, that Zythes could not, which was the 
rincipal Point; but becauſe upon the Verdict it did not appear that it 

bad been granted by Copy Time out of Mind, it was held, that no Title 


Vas found ſor the Detendant who claimed the Tythes by Copy of Court- 
Roll, and therefore *rwas adjudged for the Parſon, Plaintiff 


' A Cro. E. | 
814. pl. 3. Paſch. 43 Eliz. B. R. Sands v. Drury, R 
10. Things that lie not in Tenure are not granted by Copy, as Rents, Gilb. Treat. 
Bailiwicks, Stewaruſbips, Common in Groſs, Advowſons in Groſs, and ſuch pes Ten 1 
like; but an Advow/on appendant, a Common appendant, or a Fair appen- 5 pP For hrt 
dant, may paſs by Copy, by reaſon of the principal Thing to which no Rent can 
they are appendant, and generally what Things ſoever are Parcel of ren s 
| : > | d, 1 t : 
the Manor, and are of Perpetuity, may be granted by Copy, according Br e 
| can be no 
ot | : TE | Diſtreſs tak- 
en upon them, and then they are not Parcel of a Manor which conſiſts only of Demeſnes and Servi- 
ces; But then it will be objected, that a Rent Service is Parcel of a Mannor, and prantable by 
Copy, for a Manor may be granted by Copy, but a Rent. Service may be diſtrained for; and if it 


be granted by Copy, it cannot be granted alone, but Lands muſt be granted with ir, upon which a 


Diſtreſs may be taken; and as it is Part of a Manor, it is held of ſome ſuperior Lord; But it ſeems 
a Renr-Service alone cannot be granted by Copy, no more than Rent-Charges, or Commons in groſs, 
which yet may be granted by Copy, as they are appendant to any other Thing. No Service can 
be reſerved or due upon the Grant of incorporeal Things, ſo that no Court can be kept by the 
Grantor, no Attendar.ce being due from the Grantees of incorporeal Inheritances; ſo as to them 


there 
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"have. is ho Pr} and conleguently they Cannot pals by LG ranger: and Fa ittance, and ſo are not 
grantabic by Copy. 


11. Pen. Lands which within Time of ths 7 have been ocenpied by 
the Lord himſelf, or his Farmor, is not good to be granted by Copy, 
becauſe of the Newneſs ot the Grant, yet by Continuance ot Time it may 
be good Copyhold, when the Memory of the contrary is worn away, 
as hath been aig before ; neither can the Lord that granted ſuch 
Copy, put out his Copyholder during his Lite that granted the ſame, 
becauſe he ſhould not be recetved to diſable his own Grant, Calch 
Reading 54, 55. 
12. It a Cop holder fed his Copyhold into the Lord's Hands mere« © 
ly to the Uſe of the Lord, Calthorpe doubrs whether the Lord may grant 
this again by Copy, as "be may where it comes unto him by Forfefture, 


1 or by Eſcheat, becauſe it is made Parcel in Demeſme by his own Ac- 
- —_— and not by, the Act ot the Law; Quere. Calth. Read. 55. 
And cites it 13. A Copyhold may be of a Mil); adjudged. & Le. 241. pl. 393. 


e aſch. $ Jac. B. R. Ward's Cafe. 
v. Harris 14. A Leaſe of the Freehold by a Copyhold 10 4 Stranger i 18 good between 
the Lord and the Stranger ; per Cur. Red. 15. pl. 43. Paſch. 13 Car. 2. 
B. R. Garrard v. Liſter. 
16. Grant of Waſte by Copy is void, Wed ſo granted Time out of 
Mind. 3 Keb. 124: Hill, 24 Car. 2. B. R. bithop of London V. 
Row. 

16. A Lord of a Manor may make ; new Grants of Part ” the Manor 
to hold by Copy; admitted, and a Caſe was cited to the Purpoſe. But 

Lord Chancellor ſaid, that in the Caſe cited ſuch Grants were made 
_ with Conſent of the Homage ; that the Queſtion in the Principal Caſe is, 
whether there be a Cuſtom to do it without the Homage, and that muſt 5 

go to Law, and then it will be conſidered by them, how far a Cuſt m to 

make ſuch Grants without the Homage, be a good Cuſtom. Sel. Chan. 


Caſes in Lord King's Time, 62. Mich. 12 Geo. 1. Hughes v. Games. 


CNV Grant. What ſhall bs Gid.+ to paſs is the Grant, 
3 Ph or reſery” 9. 


T F the Lord of a Manor grants bis Manor for Years, except Boſe. and 
Subboſc. growing in certain Copyhold Ground, and the Leſſees by 

his Steward granteth a Copyhold, within which Mannor there is a Ci. 
ſtom, that every Copy holder may take within his Copyhold, Woods and Un- 
derwoods growing upon the Ground for neceſſary Fuel; notwithſtanding this 
Exception in the Leaſe of the Manor, the Copy holder may cut down 
the Woods or Underwoods according to the Cuſtom, tor though the 
Leſſee of the Manor in reſpect of the Exception could not meddle with 
the Woods or Underwoods, yet the Copy holder may, for his Title is 
= 2 upon the Cuſtom * the Exception. Co. 1 Cop. : 
1 It a Copyhold be granted to 4 Man & Heredibus, an Eſhate Tail 
does not paſs for want of the Words de Corpore; and if a Copyhold te 
granted to a Man & Liberis aut Pueris ſuis de Corpore, an Eitate Tail 
does not paſs for want of this Word Heirs ; for What Eſtates ſoever are 
 Intailg ſince the Statute De donis Conditionalibus, were Fee-ſimples 
conditional before che Statute, without che W. ord Heirs, and therefore 


no 
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the Word ſuis. Co. Comp. Cop. 59 8. 49. 


* 
+ rs 
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Copyhold. | 13 


= , 


no Iatail ſince the Statute; and tor the ſame Reaſon, if a Copy hold be 
granted to a Man, and to the Iſſues Males of bis Body, an Eſtate tor Lite 
only pafles, Co. Comp. Cop. 59. S. 49. 1 

3, It a Cop yhold be granted to a Man without expreſſing any certain 


Iſtate, by Implication of Law an Eſtate tor Life only paſſes. Co. Comp. 


Cop. 59. 8. 49. | . 
4. And it 1 grant a Copy hold to 3. babendum ſucceſſive, they ate Foin- 

tenants, un leſs by ſpecial Cuſtom the Word Succethve makes their Eſtates 

ſeveral. Co. Comp. Cop. $9. 9:49; 5-5; 3 

F. It the King by his Steward grants a Copy hold to a Man and his 


| Hears Males, or Heirs Female, no Fee-limple paſſes, becauſe the Lord 

never intended to paſs ſuch an Eſtate. Co. Comp. Cop. 59. S. 49, _ 
6 It a Copyhold be granted to an Abbot, and his Heixs, an Eſtate for 
Lite only paſles. Co, Comp. Cop. 59. 8. 49. 


n. It a Copyhold be granted to a Man and to his Heirs, as pig for 7. 


F. ſhail live, this is only an Eſtate pur auter vie, and a Render Iimited 
upon this Eſtate is good. Co. Comp Cop. 59. S. 9. * 


8. Bat if a Copyhold be granted ro a Man and to his Heirs, as long as 


ſuch a Tree fhall grow in ſuch a Ground, this is a good Fee, and a Ren- 


der limited upon it is void. Co. Comp. Cop 59. S. 49. . 
9. It a Copyhold be granted to F. S. and F. N. G e e 


are Jointenants for Life, and no Inheritance paſſes unto either, becauſe 
_ of the Uncertainty, tor want of the Word ſuis; but if a Copyhold be 


granted to J. S. only & Heredibus, a good Fee-limple paſſes without 


10. If the Lord makes a Leaſe for Years of the Manor (excepting all 
Woods and Underwoods ) and the Leſſee makes Grants by Copy according 


to the Cuſtom, the Copybolder hall have Wood in theſe Woods according to 
the Cuſtom. 8 Rep. 10). Mich. 6 Jac. B. R. Bonham's Caſe. N 


11. A Copyhold was of Lands in Fee; the Lord by the Cuſtom had, 


3 


as a Profit apprender, the Cut of the Woods and Underwoods growing on : 


the Copy hold. The Lord grants all the Woods and Underwoods grow- 


ing, and which afterwards ſpould grow on the ſaid Copyhold Lands to 


A. and his Heirs, whether this thould not merge in the Copyhold, being, 


as was ſaid, only à Profit apprender. The Queſtion was, If a Copyhol- 


der pays a Rent to the Lord, and the Lord grants, or releaſes this Rent to 
his Tenant, this ſhall merge in the Copyhold ? Sed non al locatur. Vern, 


i 21, 22. pl. 14. Mich, 168 1. Faulkner v. Faulkner. 


- a 1 GE] a N 5 * 


I © 
By eohow it may be made. {By Domini pro Tempore YL, 
o not, or Perſons not having lawful Titles.) 


1 YE Lord that hath a lawfull Eſtate in the Manor, be he Leſſee for 
T Tenant ſor Life or Years, Tenant by the Ion, Staple, Years grant. 


Flegit, Tenant at will, or Guardian in Chivalry, may grant Copies - the L cory 
according to Cuſtom, Co. IEExL.” Dy map; a * 


good; For 


the Cuſtom throughout England is, that the Lord for the Time beino may demiſe by Copy, &c. And 


this notwithſtanding that he has only Durante Bene Placito, or at Will; Quod Nota. Br. Tenant | 
by Copy Sec. pl. 27. cites 4 Ma 1,—But it was held, that ſuch Leſſee of the Manor cannot de- 
miſe, reſerving a le than the ancient Rent, bur muſt reſerve the ancient Rent or more. Br. Ibid. cites 

| | RD e 5 Ma- 


4 


= Copyhoid. 


z Ma. 1. == P reſolv'd, 4 Rep. 23. b. pl. 7 Trin. 26 Eliz. B. R. in Caſe of Clarke v. 
Pennyfeather. —— Gilb. Treat, of Ten. 153. cites S, C. accordingly, provzded the ancient Rents, 
Cuſtoms, and Services be reſerved , for if the Eſtate a Copy holder hath in Lands be an Eſtate that hath 
been demiſed, and demilcable Time out of Mind by Copy by the Lord, it is ſuthcient to ſup- 


mob his Eſtate by Cuſtom, ſo that no Eftate is required to be in the Lord, but only that the Copy- 


old Lands ſhould be demiſed, and demiſeable Time out of Mind by rhe Lord for the Time being, 
ſo that be he but Lord it is enough; ſo that the Cuſtom, which warrants theſe Eſtates, only re- 


quires that they ſhould have been demiſed, and demiſcable by the Lord for the Time being, but it re- 


S8. C. adjudg' d, Niſi.— Ow 27. Rouſe's Caſe S8. C. adjudg'd Niſi. 


quires no Eſtate to be in that Lord in particular, ſo that he be but Lord, and Cuſtom is the Life 
and Soul of a Copyholder's Eſtate, for the Copyholder doth not derive his Eſtate out of the Lord's 


Eſtate (for then it would determine with his Eſtate) but from the Cuſtom which only requires a 


lawful Lord for the Time being, and therefore no Regard is had to the Perſon of the Lord —And 
if Copyhold eſcheats, or comes into the Hands during their Time, any of them may regrant it at the 


Will, rendring the ancient Rent, Cuſtoms, and Services, and the Lord, who has Inheritance, ſhall be 
bound thereby. 4 Rep. 23. b. G 1 8 f eee 


If Tenant 2. But Diſſeiſors, Abators, Intrudors, Tenants at Sufferance, can⸗ 
pur auter Vie njggt grant Copies to bind thoſe that have Right. Co. Lit. 58. b. Co. 


after the 


Death of 4. between Koaſe and Arters. B. R. 24. udgudged in the Cate of a 
Ceſty que Vie Wenant ar Sullerance. %% ͤĩ 7;37ů 0 . on rs HH 


of a Manor N | 


\ 


continues in the Manor, and holds Courts, and makes volutary Grants by the Copy, theſe ſhall not 
bind the Leſſor; For he was Tenant at Sufferance without any lawful Intereſt ; and Writ ot Entry, 
ad Terminum qui preteriit lies againſt him, and ſo he is a Deforceor of the Manor. 4 Rep. 24. a. b. 


| pl 9. Paſch 29 Eliz. S. C. —— Mo. 236, 2 369. S. C adjudg'd ;- fo when the Heir grants a Copy- 


old, and afierwards aſſigns Dower, the Feme fhall avoid the Copyhold — —2 Le 45 pl 59. 


S. P. per Cur Obiter, Mo. 
S. P. ina Nota by the Reporter. 1 Rep. 149. b. at the End of Chudleigh's 


* 


112. in pl. 25 2. 


Ciſe.— 8. P. agreed Poph 71.—— 8 P. bridgm. 51.— If a Man ſeiſed of a Manor in which 


are divers Copy holde demiſeable for Lives is diſſeiſed, and the Diſſeiſor grants a Copyhold, being 
void, for 3 Lives, this is not good to bind the Diſſeiſed; otherwiſe it is of a Copyhoid of Inheritance, 


becauſe it is neceſſary to admit the next Heir. Calth. Reading, 49. 


| Cro. E. 661. 3. JF Tenant in Dower of a Copphold Manor grants a Copy hold 
pl 8 in Reverſion to another, where by the Cuſtom it may be granted in 
& 8. p held Reverlion, this Grant th 


ſhall bind the Heir after the Death of the 
accordingly Feme, tho' the Reveriſion be not executed in the Life of Tenant in 
by Popham Dower ; For this is all one with a Grant in Poſſeſſion, the Cuſtom 


wa barks Warranting an Eftare in Reverſion. P. 41 Eli. S. N. between 


ſaid, that it is Ge a Rehe. 


now without Es CCC | 3 | 3 
Que ſtion held to be good, tho' not executed in the Life of the particular Tenant, who granted, al- 


though it was doubted in the E. of Arundel's Cafe D. 343. Trin. 17. Eliz.———Burt if a Feme be 
endow'd of ſeveral Copy hold Tenements, ſhe cannot grant Part of them by Copy in Poſſeſſion or 


Reverſion; for one, who has a particular Eſtate in a Manor, cannot grant a Copyhold by Parcels, or 


demiſe Part, and retain the Reſidue himſelf; per Popham. Cro. 662. pl. 10. in Caſe of Gay v. Kay. 


| Guardianin 4. [So] If Guardian in Socage grants a Copyhold in Veverſion 


Socage held according to tbe Cuſtom of the Manor, this ſhail be a good Grant, 


a Court n and bind the Ward, tho it comes not in Joſſeſſion during the 
Name, and Monage ot the Ward, tor he is Oominus pro Teinpore. H. 2 Jac. 


granted Co- B. und MW. 3 Ji, B. between SHapland and Ridler, Adjudged. ; 


tes in Re- We 
are Ben and held good againſt the Heir. Ow. 115. 1 Jac. C. B. Shopland v. Radlen. - The Cuſ- 
tom of the Manor was to admit for Life, the Remainder for Life, and there being only a Co py hol- 
der for Life in Poſſeſſion, the Guardian in Socage, during the Heirs being under 14, admitted one 
to the Remainder for Life, and held good, becauſe he had a lawful Intereft. Godb. 145. pl. 171. Sap- 
Jan v. Ridler. S. C. -— Cro. f. 55. pl. ot S. C. adjornatur. — Ibid. 98. pl. 28. S. C. adjudg'd that the 
Grant was good. — 4 Le. 238. pl. 383. S. C. adjudg'd good. —S. C. cited Supplement to Co. Co mp. 
Cop. $2.5. 17.—8. C. cited per Cur. Lord Ray m. Rep. 131. Mich, 8. W. 3. C. 8. in Caſt of 
Wade v. Baker. +—S. P. by Lord Comm iſſioner ſekyl accordingly. 2 Wms's Rep. 122. Hill. 1922 in 
delivering the Judgment of the Court, in Caſe of the Lord Ch. J. Eyre v. the Counteſs of Siatts- 
bury, that Guardian may grant Copy holds in Reverſion.— 2 New Abr. 684. cites 8 W. z. C 8 
Lade v. Barker, that a Guardian in Socage may 2 Copy holds in Reverſion according to the 


Cuſtom of the Manor, tho“ they * come intoPoſſeſſion during the Non- Age of the Infant. 


It ſeems miſprinted and that the Word (not) is omitted. 


[Is | 


LES 


— 
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Copyhold. — — * 


5. Ita Lordoka Manor devifes by his Will in Writing, that his S. P. and it is 

K cutor ſhall grant Copies according to the Cuſtom, fur Payment of the fame tho 
Debts, and dies, the Executor, tya' he hath no Eſtate in the 3 
Manor, may make Grants according to the Cuſtom ot the Yanor, 


the Deviſe 


NM, 7. 8 Eltz, O. Manulcript cited Co. Lit. 58. b. was void. 
=, 5 FE. 5 Arg' 2 Le, 46 
cites 17 Eliz. Stowley's Ciſe. — Gilb. Treat. of Ten. 190. S. P. 4 Rep. 28. b. S. P. per 


Cur. that the Grant is good; For atter the Aflznt of the Executors, he is in by the Deviſe. ———» 
Co, Comp. Cop. 47. 8. 34 8. F.. „„ | os | 


6. It a Biſhop grant cuſtomary Lands by Copy, and dies, the Copy = 
hold is not determined by his Death, tor he was Dominus pro Tempore, 
and this Grant ſhall bind the King, and the Grantee (the Temporalties 
being in the Hands of the King) thall have Aid of the King. 4 Rep. 
21. b. in Brown's Caſe cites 4 H. 6. 11. and 21 H. 6. 3). 3 CER 
J. If a Manor be deviſed to one, and the Deviſee enters, and makes Co. Litt. 38 
Copies, and then the Deviſe is found to be void, thole Copies if they are b. S. P. 
new and voluntary, and not made upon Surrenders, are void; per Pop- 
Ham. Ow: 88;cnes lun. 33 5 . . 
S8. Fecſfee of a Manor upon Colillition makes a voluntary Grant of Co- Bendl 290. 
pyhold Eſtate according to the Cuſtom, and aiter the Condition is pl. 289. S. 
broken, and the Feoflor re-enters, yet the Grants by Copy ſhall ſtand, C.— enk. 
| > : hh K]; | | 3 | * 242, 243 pl. 
4 Rep. 24. pl. 8. Paſch. 26 Eliz. B. R. Anon. cites D. 342. [b. pl. 55. 268 & re- 
FT wy 17 Eliz. The Earl of Arundel's Cale. . ſol ved, 
1 3 V „ © © 603 
Feoffee before or after the Condition broken, and before Entry for the Condition broken, grants a Copy- 
| hold, the Grantor ſhall nor avoid this Copy hold, for the Copyholder is in by Dominus pro Tempore, 
and paramount the Grant. —— If a Leaſe be m:de for Years of a Manor, the Leaſe to be void upon the 
Breach of a certain Condition, if the Condition be broken, and afterwards the Leſſee before the Entry of 


the Leſſor grants Eſtates by Copy, theſe Grants ſhall never exclude the Leflor, for preſently upon 


the Breach of the Condition the Leaſe is void ; but had the Manor been granted for Life, in Tail, or in 
Fee, Ld. Coke thinks the Law would have fallen out otherwiſe; for before Entry the Franktenement had 
not been avoided, and whereſoever a Man may enter and avoid any Eſtate of Franktenement upon the 
| Breach of a Condition, the Law adjudges nothing to be in him before Entry, and he may waive the 
Advantage which he might take by rhe Breach of the Condition if he will, and therefore, notwith- 
| ſtanding the Accruer of the Title of the Grantor ; yet before this Title be executed by Entry, the 
| Grantee has ſuch a lawful Intereſt, that what Eſtate ſoever he grants by Copy in the Interim, ſhall _ 
tand good againſt the Grantee, Co. Comp. Cop. 48. 8. 34 — Gilb. Treat. of Ten. 187. S. P. and 


Jet it is a Rule, that when a Man enters for Condition broken he ſhall be in of the ſame Eſtate he 
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was in before, and therefore ſhall avoid all mean Charges and Incumbrances; but the Copyholder 
doth not claim his Eſtate out of the Lord's Grant, but out of the Cultom, and if the Grants were 
made after the Condition broken, yet it is all one; for before Entry the Feoffee has a lawful Eſtate, 
and the Feoffor may waive the Advantage of the Condition broken; But if a Leaſe be made of a 
Manor for Years upon Condition to be void npon the Breach of a certain Condition, and the Con- 
dition is broken, no voluntary Grants made afterwards ſhall bind the Leſſor, becauſe the Eſtate of 
the Leſſee is void; but if it were for Life &c then the Grants were good. „ 


9. A Lord for Life, or any other particular Tenant that hath an Inte- Ibid. ſays, 
reſt in a Manor, may grant Copies in Reverſion, though they be not ex- pg 3 : 

ecuted in the Lite of the Grantor. Mo. 147. pl. 292. Hill. 26 Eliz. h Curt 

Carew's Cale. „„ | 16 e of Wards, 
3 5 | . Mich. 38 88 
29 Eliz. in Welſh's Caſe; and that in the ſame Caſe of Welſh it was ſo adjudg'd afterwards in B. R. 
Paſch. 41 Eliz. upon a ſpecial Verdict return'd there. — 0. 95. pl. 236. Hill. 14 Eliz S. P. and 
Wray, and Dyer, and all the Juſtices of C. B. held the Copy not good, but Manwood and Pop- 
hem held e contra; but they all agreed, that if it comes into Poſſeſſion before the Death of Tenant 
for Life, that then ir is good. — To make ſuch Grant good, there ſhonld be a Cuſtom to enable 
the Lord to grant in Reverſion. Mar 6. pl. 13. Paſch. 15 Car. — Ld. Coke ſays, that if there be 

Leſſee jor Tears of a Manor, and he grants Lands by Copy in Reverſion, that wnleſs the Neverſion happen in 
Paſeſſen leſere the Leaſe for Years expires, the Grant is void; the Reaſon ſeems to be, becauſe now he 
makes a Grant, which is only to take Effect after his Eſtate ended in Point of Poſſeſſion, and ſo will 
bind the future Lord's Intereſt, but let his own. be at large without any Grant by Copy, which by 
_ - Conſtruction they will not admit, but rake the Rule ſtrictly, that he that is Dominus pro Temyore 
of a particular Eſtate muſt grant in Poſſeſſion ; and to this Purpoſe is Lord of Wx:ord's Caſe ; 
but it is agreed on all Hands, that if it come in Poſſeſſion durirg the Continuance of the Lord's EC. 
tate, that it is good; but there is the Cale of Gay v. Ray, where it was held good not withſtanding 
8 | | 1 
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ir did not come in Potleſhon; and there it was ſaid, that it was Cuſtom only werrantcd the Grant 
e r nt in N f. Pose . and ik the Cult 5 
which might as well warrant a Grant in Reverſion as Poſteſho nt, and if the Cuſtom will warrant the 


Grant of a Fee fimple in Polleſlion by ſuch particular Tenant, why not a Reverſion in Fee? And 


the like Reſolution was made in Sir Peter Cariw's Cate. It ſeems the firſt Ground of this Law, 
that the Lord for the Time being might grant Copyhold Eſtates, was, becauſe Copyholders were on- 
ly Tenants ar Will, and ſo though the Lord pro Tempore had but a particular Eſtate, and yet 


granted the Lands in Fee, yet that was no Prejudice, but rather an Advantage to the Lord that was 


to have the Manor, in reſpect of the Service he was to have. done him afterwards, and if he had a 


Mind he might put out his Teaant ar his own Pleaſure ; but this Uncertainty of the Copyholder's 
Eſtate being found inconvenient, it was afterwards adjudged, that he ſhould retain his Land, and not 


be ſubject to the Pleaſure of the Lord, but the other Part ef the Law was left as before, viz. that 


Lords for the Time being might grant Lands in Fee tho' they them{elves had but a particular Eſtate, 


and this Cuſtom being continued ro this Day, is what warrants the Grants by Copy; For it is moſt 


certain thole Eſtates that are granted by Lords that have & particular Intereſt, cannot be derived from 


the Intereſt of the Lords, for it they were, they mult determine when the Lord's Eftate derermines, 


for nemo plus Juris dare &c therefore where there has been a Cultom that ſuch Lands have been 


granted Pime out of Mi-d by Copy in Fee by the Lord, there the Cuſtom gives the Eſtate, and 


— 


may, if he pleaſes, retain them, Gil b. Treat. of Ten. 191. 192. 193. 


the Lord is but Cuſtom's Inſtrument to convey even where he has them in his own Hands, aud 


' 10. It the Oren be Tenant for Life of p Copyhold Manor, and a Copy hold 


oſ Inheritance eſcheats to her, Ihe may grant it again to whom ſhe pleaſes, 
and this ſhall bind the King, his Heirs, and Succeflors tort ever; for 
the was Domina pro Tempore, and the Cu ſtom of the Manor thall bind 


the King; adjudged. 4 Rep. 23. b. Trin. 26 Eliz, Clark v. Penny- 
tearher. e eee 
Ow.4. Brazg 11. A. ſeiſed of a Manor, in which were Copyholds, dies, leaving M. 


8 the Name of 100 Meſuages, 100 Gardens, 2000 Acres of Land &c. and 


Godb. 145. Was accordingly eadowed of Parcel of the Demeſnes and Parcel of the Ser- 
p 156. ?* wices of the Copyholds, and atterwards ſhe granted a Copyhold, and it 


Bragg“ Cafe, this was good was the Queſtion ; ſor it the had a Manor the Grant was 
S. C. heldac- good, otherwiſe not; but held, that it was not; for though the might 
have demanded a 3d Part of the Manor, yer by demanding it by the 


ut it ſhe had Name of 100 Meſuages &c. the could have no Manor; for a Manor muſt 


made a De- be claimed by its Name of Incorporation, as Anderſon termed it, and not 
mand of the Other wiſe, and then 100 Meſuages &c. cannot be ſaid to be a Manor, 


3 Part 1 | 
lanor, tt ; A : 5 
the had wry 37. pl. 11. Mich. 29 Eliz. Brook's Caſe," - 


Manor, and 


might have kept Courts, and granted Copies, And the Pleading in that Cafe was that ſhe did re- 
cover the 3d Part of the Manor Per Nomen of certain Meſuages and Acres and Rents which was 
held to be no Recovery of the zd Part of the Manor. —By Dower of the 3d Part of a Freenold _ 
Manor ſhe ſhall have a ſpecial Court Baron, becauſe ſhe is in by Act of Law; admitted; Arg”. 


4 Rep. 23.9. 12. A Grant of a Copyhold by an Infant is good, for the Copyhol- 
K Clark v. an Infant to a Church is good. Noy. 41. 43 Eliz. Reeve v. Martin. 


 Pennyfeather 5 =— | 3 
S. P. per Cur. &c. of Non Cmpos.——8 Rep. 63. b. S. P. per Cur.— The fame Law of a Feme Covert. 


4 Rep. 23. b and 8 Rep. 63. b. — But the Baron and Feme ought to join in the Grant; per Walmſ- 
ley, J. Cro. J. 99 pl. 28. —Co. Comp. Cop. 46 S. 34. S. P,—Gilb. Treat. of Ten. 184. cites ſame Points. 


Tenant in Tail of a Manor wherein Copyholds are demiſable for Life &c. 


for a certain Rent; The Copyholder tor Lite dies, and the Lord de- 
miſes it by Indenture for 21 Tears, rendrins the ancient Rent &c. and b 


the better Opinion of the Court ir is good, within 32 H. 8. For it is 
not any Prejudice to the Iſſue as to the Rent. Noy. 106. Mich. 43 and 


44 Eliz. C. B. Ld. Norris's Caſe. 
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v. Brook. S. his Widow, who demanded the 3d Part of the Manor for her Dower, by 


en and ſo the Grant by her, who had no Manor, is void; per tot. Cur. Goldsb. 


14. He 


& 3 
8 


E. C. Eſq; and others under the Seal of this Court. 


0 Copybold. 5 


14. He that enters on Condition to retain till [atisfied, cannot grant Co- 
ies; per Walmſley J. Cro. J. 99. Mich. 3 Jac. B. R. in Caſe of Shop- 
5905 v; Raya... 3 . | 3 8 Xs 
15. R. B. Efq; being ſeiſed of the Manor of H. for Lite, within Gilb Treat. 

which are many Copy hold Tenants, granteth the Stewardſhip thereof by of Ten. 295, 
Deed under his Hand and Seal to W. 8 tor Lite, with a Fee of 10 8. 296; cues 
tor executing thereof, and after wards becomes Lunatick, and non com- 

os Mentis, and ſo ſound by Inquiſition, and thereupon committed to 
. Reſolved by the 
Ld. Ch. J. Hobart, and Ch. B. Tanheld, that the ſaid Committees cannot 
grant any Copyhold Eſtare, tor that they themſelves by Law have no 

Fitate in the faid Manor, nor are Lords thereof tor the Time being, but 
the ſaid Lunatick by his Steward may grant Copyhold Eſtates according 
£o the Cuſtom of the fame, whereupon it was decreed accordingly. 
Nevertheleſs it was ordered, that the ſaid Steward ſhould grant none 


- without the Privity of the Committees, nor before the Court was acquain- 
ted therewith, and give Warrant tor the granting thereof; but note, 


this was in Diſcretion, and the Grant by the Steward good in Law, 


and this meerly by way ot Caution, for the Benefit of the ſaid Luna- 
tick, and Juritdiction of the Court. Ley. 47, 48. 9 Jac. Blewit's 
Caſe. * = 5 . 


16. If Tenant at Will of x Manor grants Copies, and reſerves Rents 


and Services, thoſe Rents and Services are annex'd to the Manor after 


the Will determin'd, though the Lord of the Manor does not claim by, 

or under, but above him, and without any Privity of Eſtate ; per Cur. 

11 Rep. 18. a. Mich. 10 Jac. Eo FF are” 
17. Leſſce for Years of a Seigniory, after the Term expired when he was Ow. 28. 


become Tenant at Sufferance, may take a Surrender; per Doderidge Rouſe's Cafe. 
I. 2 Roll Rep. 181. Trin. 18. Jac. B. R. ſays 'twas adjudged in B. KR. 


18. In voluntary Grants made by the Lord himſelf, the Law neither re- 


ppecteth the Duality of his Perſon, nor the Quantity of his Eſtate; tor be 
| he an Infant, and ſo through the Tenderneſs of his Age inſufficient to 


diſpoſe of any Land at the Common Law, or non compos Mentis, an 


Idcot, or a Lunatick, and fo for want of Common Reaſon unable to trat- 


fick in the World, or an Outlaw in any perſonal Action, and ſo excluded 
from the Protection of the Law, or an Excommunicate &c. and ſo re- 


{trained ab omnium fidelium communione, or at leaſt a Sacramentorum 
participatione, nothwithſtanding theſe Infirmities and Diſabilities, yet 
he is capable enough to make a voluntary Grant by Copy. Co. Comp. 
Cop. 46. S. 34. NE Too, 


19. It a Feme Seignioreſs take Baron, and they two join in à voluntary 


Crant by Copy, this ſhall ever bind the Feme and her Heirs, and yet 
| the is not ſui 
Manor is the chiet Baſis upon which ſtands the whole Fabrick of the. 
-"Copyhoid Eſtate. Co; Comp. Cop 46. 8. 3. + 
20. It a Manor is granted Condition, and before the Condition is broken 

the Land is granted by Copy, then the Manor becomes forſeited, and the 
Feoffor entreth, yet the Copyhold Eſtate remains untouched becauſe 


Juris, bur ſub poteſtate Viri, becauſe the Cuſtom of the 


lawtully eſtabliſhed by Cuſtom, and yer all mean Eſtates and Charges 


whatſoever granted by the Feoffee at the Common Law were voidable 


upon the Entry of the Feoflor ; tor we have a Ground in Law, that 
when an Entry is made ſor Breach of a Condition, the Party to all In- 
rents is in the ſame Plight that he was in at the Time of the making of 
the Eſtate. Co. Comp. Cop. 46, 47. 8 34. — — = 
21. Itche Lord or he (wholoever he be) that makes a voluntary Gran: 
by Copy, has no lawful Intereſt in the Manor, but only an uſurped Title, 


his Grant thall never ſo bind the right Owner, bur that upon his Entry 
5 7 he 


10. Copyhold. 
he may avoid them, otherwiſe we thould make Cuſtom an Agent in a 
W rong, which the Law will never ſuffer. Co. Comp. Cop. 47. 8. 34 
22. It a Daſſeiſor of a Manor dies ſeiſed, notwithſtanding his Heir comes 
in by ordinary Courſe of Deſcent, yer becauſe the Tort commenced b 
his Anceitor is ſtill inherent to his Eſtate, if any Coprhold Eftate be 
granted by the Heir, it may be avoided by the Diſſeiſee immediately upon his 
Recovery, or upon his Entry, Co. Comp. Cop. 47. S. 34. 
23. Ho it a Dyſſeiſer enfeoff a Stranger of the Manor, notwithſtanding 
the Feoffee come in by Title, yet no Grant made by him of Copyhold 
Land ſhall ever bind che Difleiſee no more than a Grant made by the 
.. himlett, Co. Comp. Top. 47.5. 38. ooh noon 
2 res 24. It Tenant in Tail of a Manor diſcontinues and dies, and aſter the 
8 b and cites Diſcontinuee grants Copyhold Eſtates, the Heir recovering in a Formedon 
S. C. in the Deſcender may avoid the Grants; for though the Diſcontinuee 
Ciotmes in under a juſt Title, yet his Intereſt being determined by the 
Death ot the Tenant in Tail, the Continuance of the Poſſeſſion is a Tort 
to the Heir, and Acts done by Tortfeiſors tending to the Diſinheritance 
of the right Owners Cuſtom will never ſo ſtrengthen, but they may be 
„„ r , , ᷣ ß T Wn 
So if he alone 25. If a Man ſeiſed of a Manor in right of his Wife aliens the Manor 
ie and dies, any Grant made of Copyhold Eſtates after his Death may be 
| ſeems rhar af. avoided by the Feme upon her Entry, or her Recovery, in 4 Cui in 
ter his Neath Vita. Co. Comp. Cop. 47. 8. 34. 5 e Es 
me may a- © . | pk : 5 
void them; For he had nothing but in Jure Uxoris. Gilb. Treat. of Ten. 312. e 


1 
i 


- 
— ae. 


„ 


| Gilb. Treat. 26. A Man ſeiſed of a Manor in Fee has Iſſue a Daughter, and dies, 
4 * 189. his Wife privement enſeint of a Son ; ſhe makes Grants by Copy, and at- 
N terwards a Son is born; voluntary Grants made by her are good, for 
ue was Legitima Domina pro Tempore. Co. Comp. Cop. 4). S. 34. 
Silb. 2. Feoffee of a Manor on Condition to enfeoſt another the next Day, 
Treat. of makes voluntary Grants by Copy, this thall bind. Co. Comp, Cop. 47. 
Ten 189. 8. 34. „„ eb „ 5 
S. P. Fer 55 
he was Dominus pro Tempore: 


So, if be 28. Lord of a Manor commits Felony, and after Exigent granted he paſſes 
were con- away Copyhoid Eſtates, and then is attainted, his voluntary Grants are 
vie by Fer: good; for he was Dominus pro Tempore, though by Relation the Ma- 
deſnon Thid. DOT was forfeited from the Time of the Exigent awarded. Co. Comp. 
=—=Gitb. Cop 47. S 3 4. FFT 
Treat. of 5 


Ten. 189. both the ſame Points. 


2209. If a Manor be granted with a Feme in Frank- Marriage, and there 
is a Divorce had Canſa præcontractus, 10 that now the Intereſt of the Ma- 
nor is granted to the Feme only, and by Relation the Marriage is void 
ab initio, yet becauſe the Baron was legitimus Dominus pro Tempore, any 
hl pron Eſtates granted before the Divorce remain good. Co. Comp. 
Cop. 47. S. 3 7227 — eee 
| hy It a Man eſpouſes a Feme Seignioreſs under the Age of Conſent, and 
after ſbe doth diſagree, though the Marriage by Relation was void ab- 
initio, yet Copyholds granted before Diſagreement ſpall uever be avoided, 
_ Cauſa qua ſupra. Co. Comp. Cop. 47. S. 34. — 
Gilb. Treat. 31. If an Infant infeoffs me of a Manor, though he may enter upon 
of 25 88. me at his Pleature, yet Grants made by me by Copy before his Entry 
eo latin ſhall never be defeated by any ſubſequent Entry. Co. Comp. Cop. 48. 
this Caſe, 8. 6 7 15 _ 2D | 
- and in Caſes | | : 
ot Grants made after the Condition broken, the Grantor hath a defeaſible Title, and yet the Eſtates 


are 


upon 
Entry 
p. 48. 


Eſtates 


are 


el 


ſubſcribe to the Articles according to the 13 Eliz. and grants Lands by 


Copyhold. 4 9 
* good that are granted to the Coppyholders; yet my * Lord Coke ſays, that if any one has a tor- 
tious or defeaſible Eſtate, ſubject to the Action or Entry of another, his voluntary Grants ſhall not 
bind. To reconcile this, it ſeems my Lord Coke muſt be underſtood, that when any one hath an 


Eſtate, to which another has a Right at preſent, that the Owner of ſuch a defeaſible Eſtate cannot 


make voluntary Grants, but the Infant and the Feoffor have no ſuch Right; for the Feoftees in both 
Caſes have lawful and rightful Eſtates in the Land till they are defeated, and before they are de- 
feared the Feoftors have no Right. . | | 
* 4 Rep. 24. a. pl. J. Trin. 26 Eliz. S. P. unanimouſly agreed in B. R. in Caſe of Clarke v. Penny- 
feather. | 8 05 8 | | | f 

32. If a Parſon after Inſtitution, and before Induction, a Manor being 
Parcel of his Glebe Lands, grants Lands by Copy, and after is indutted, 


7. this admitting of the Copyholders is no binding Act; for though as to 


the Spiritualities he be a compleat Parſon preſently upon the Inſtitution, 
vet as to the Temporalties he is not compleat before Induction. CO, 
Comp. Cop. 48. S. 34+ „ 


33. Jo if 


a Parton be adnitted, inſtituted, and inducted, but does not Gilb. Treat. 
of Ten. 190. 
Copy as before, this Grant ſhall not conclude the ſucceeding Incum- 191. S. P bar 
bent, becauſe his Admiſſion, Inſtitution and Induction, were wholly ſays Quere 
void in themſelves, Co. Comp. Cop. 48. S. 43. 3 e ; Ss 

34. But had the Parſon been deprived for Crinte of Hereſy, or for being 
mere Laicus, although he be declared by Sentence to be incapable of a 
Benefice, and ſo his Preſentment void (ab initio,) yer becauſe the 
Church was once full, until the Sentence declaratory came, alchough 
the Deprivation ſhall relate to ſome Purpoſes, yet becauſe the Preſent- 

ment is not in it ſelf void, ſurely a Relation thall never be ſo much ta- 
voured as to avoid a Copyhold Eſtate in this kind. Co. Comp. Cop. 

hy 35. it a Manor be granted pur auter Vie, and Ceftuy que vie dies, and 


: the Grantee continues ſtill in the Manor, and makes Grants by Copy, 


theſe ſhall not bind the Grantor of the Manor, for immediately upon the 
Death of Ceſtuy que Vie, the Grantee was but a Tenant at Sufferance, and 
had no Manner of lawtul Intereſt; for a Writ of Entry ad Terminum 


qui præteriit lies againſt him as againſt Detorceor. Co. Comp. Cop. 48. 


36. And ſo if a Tenant for Life of a Minor makes a Leaſe for Years of 
the ſame Manor, and dies, Copyhold Eſtates granted by the Leſſee after 


the Death of a Tenant tor Lite are voidable by the firſt Leſſor, Co. 
Comp. Cop. 48. S. 431. e 5 : 
Re: 


Grants made an Alienation in Mortmain before the Lord Paramount os 
has entered tor a Forteiture ſhall not be defeated. Co. Comp. Cop. 48. 


b 34 


| 39. A Lord to grant or allow a Copyhold muſt he ſuch A one as-by : 
Littleton's Definition is ſeiſed of a Manor, ſo that he muſt be in Po- 


ſelſion at the Time of the Grant, for although he have good Right and 

Title, yer if he be not in Poſſeſſion of the Manor it will not ſerve; and 
on the other Side, if he be in Poſſeſſion of the Manor, though he have 

neither Right nor Title thereunto, yer in many Caſes the Grant and 


Allowance of ſuch a Copy is good, as Dominus de Fatto, ſed non de 
Jure; And in ſome Caſes a Copyhold ſhall be adjudged good, accord- 
ing to the Largeneſs of the Eſtate of the Lord that granted the ſame, 

and in ſome Caſes ſhall continue good for a longer Time than the Eſtate 
of the Grantor was at the Time of the Grant; Bur that is to be under- 
ſtood in Caſe of Neceſſity, otherwiſe it will not be allowed. Calth. 
Read. 48, 49. | ED 

39. Ita Man have a Title to enter into a Manor for a Condition broken, 

and he grants a Copyhold of the ſame Manor (being void) at a Courr 
Baron, this is a good Granr, tor the keeping of the Court amounts to 

aun Entry into the Manor, Calth, Reading. 49, EOS 
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Ve long ing, and a Cop holder ſurrenders to the Uſe of a Stranger in Fee, the 
verſion; but if the Copy holds are demiſeable for Lives, it is otherwiſe, 
tor then he cannot upon Surrender grant the ſame longer than the Lite 
ot the Grantor. But if the Lord of a Manor for Jears, or during the 
Afnority of a Ward, of which the Copyholds are demiſeavle for 3 Lives 
[ucceſſively, and not ſurvivingly, in this Cale, if the Copyholder dies, 


Calth. Reading. 50. 


divided. 


1. * Vn ant 10 Dower of the 34 Part of a Manor has a Manor, and ma 


i Bragg's Caſe. 
Silb Treat. 

M A Common Law, 2 ſeveral Manors, conſiſting of Demeſnes and Freeholders ; 
l SC. fays, but he may by his own Act make a cuſtomary Manor, conſiſting of Copy- 


of all the 


Lands, there àppear by the Judgment in that Cale, 
is ſtill but | | | 55 | FFF OY 
one Court for Copyholders, which there was in Effect when the Manor conſiſted of Freeholders. 


qu Rep s $i: A, was Lord of the Manor of C. which extended into B. and C. &c. 
Melwich v. 
cited, that Hich extended into B. to F. S. and A. and J. S. kept a Court at B. and 


Hut it was 
anſwered, 


and never 
dy Direkten not good, quod Beaumont conceſſit. Cro. E. 442. pl. 6. Mich. 3 & 
of che Court, 38 Eliz. C. B. Bright v. Forth. „ 


and that in 


roneous, and that thereupon the Copy holder compounded, and took only his Corn, and relinquiſhed 
the Title. Cro. E. 443. in S. C. — Cro. E. 203 the ſame Remark in a Nota there, at the End 
of the Caie of Melwich v. Luther, mentioned there by the Reporter, as toid him by Ewens, who 
was of Counſel in the Cauſe. Gilb. Treat. of Ten. 197. ſays, that there are Precedears that 


the Inheritance of one Copyhold, and takes Notice of what is mentioned in Cro. E. as above, of the 
Opinions of the Juſtices and Barons in the Exchequer Chamber, and that the Parties compounded. 


e . 


Fg . 


40. A Man /eiſed of a Manor for Life wherennto is Copyhold of Inheritance 


Lord may grant this in Fee, and this Grant ſhall bind him in the Re- 


For $- n . 
Fes E 
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the Lord may grant the ſame being void for 3 Lives at his Pleaſure, 
and this ſhall bind him in the Reverſion, or the Heir of his full Age. 


(H) Grants by whom. Good. Where the Manor is 


keep Court, and grant Copies. Godb. 135. pl. 156. Mich. 29 


2. The Lord by his own Af cannot make of one and the ſame Manor, at 


| thatwhen Holders, to hold Courts, and make Admittances and Grants of Copy- 
the Grant is holds. 4 Rep. 26 b. Trin. 30 Eliz. in a Nota of the Reporter, at the 
- Copybole. End of the zd Reſolution, in the Caſe of Mel wich v. Luter, ſays it may 


b. (pl. 12. and in B. were divers Copyholders for Lite. A. ſuffered a Recovery of | 
Eee) wes the Manor, excepting the Land in B. Atterwards A. conveyed the Part 


this was a the Steward granted a Copyhold, being à Copyhold for Life, to the Plain- 

good Copy. tiff. Reſolved, that the Grant was void, becauſe there was not any ſuch 

Manor of B. before or now ; and per Anderſon, it ſuch Severance had 

That it wasa been ot Copyholders of Inheritance, the Copyholders and their Heirs 
ſtrange ſhould have had ir, but it can never be ſurrendered ; tor Surrenders are 

Judgment, by Cuſtom, and therefore they ought to be in the Court of the Manor, 
and a Surrender to the Lord himſelf in his Houſe, or out of Court, is 


Error brought thereon in the Exchequer Chamber, the Opinion of the Juſtices was, that it was er- 


ſuch Grantee of the Inheritance of Copyhoid Lands cannot keep Court no more than the Grantee of 
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. 4 A. ſeiſed of a Manor conlitting of Services, Demeſnes, and 50 X 3 
"we 5 05 holds, grant to B. the Mo:cty of 20 of them &c, and after wards con- 2 74 
he aq his former Grant, and granted the Mozety of the Manor, A's. E. Nom by 
Ce 2 came to C. and B's. to D. and then C. and D. hold a Court, and the Report- 
5 © * in the Grant of the Copy holds to maintain the Grant. It was argued, 1 8 
lle IG 4% betore the Grant to B. it was a compleat Manor, and while ſuch it 2 13 
he had 2 Courts (viz ) a Freeholder's Court, and a Copy holder's Court, ſo jackſon, 
ves 1 chat by the Grant of the Moiety of 20 Copyholds, the Freehold Part Paſch 37 
885 — of the Manor is not touched, but only a Moiety of 20 Copyholds, and Eliz. C. B. 
„ bo a Copy hold Court might be held for 20 Tenements, and as to the eres 
Se. other zo they may remain as they were betore ; but as to the Moiety of Caſe, which 
9 20 Tenements, they might keep Court alone, and grant Moieties ; Suppoſe is at 4 Rep. 
the intire Intereſt ot 20 Copyholds had been granted, then they might ms 25 K 
have held Courts, and the Dyfference is, between one Tenement being granted ii; B 
— and more ; for it more than one be granted, then the Grantee may hold + , Rep“ 
: Courts, and make Admittances, this being for the Benefit of the Tenants ; 26. b. Neale 
bo that 4 had it been tor 20 Copyholds it had been good, whereas this is! EE 
= ofa Moiety ; had it been ot a Moiety of all they had been Tenants . "WY 
is RE Common, and might have Joined in keeping Courts, and it ſo, why nor ol. 10. 8. G. 
24 when a Moiety of 20 is granted? the Court adviſare vult, but in- —Bur ſee 
dlined for Plaintiff accordingly. Skin. 191. pl. 6. Trin. 36 Car. 2. C. the Caſe of 
Bi. Lemon v. Blackwell. . a „% 8 
_ e VV | | | | | Ls Forth, ſu- 
5 be 1 pra, pl. 3. and the Notes there. 
, at % 5 % ei 
75 ) Grants by Jointenants. 
the 1. YO Fointenants of a Manor. One grants a Copy; the ſame is void; If there be 
may „ for he is not Dominus pro 'Tempore; per Anderſon Ch. J. Le. ee 
5 234. pl. 316. Mich. 32 & 33 Eliz. obiter, in Caſe of Lancaſter v. Lucas. hold, = 
5 1 . | 5 „„ 7 „ cannot alien 
| the whole, but if there be two Jointenants of a Manor, and a e e eſcheats, one of them may 
grant this Copy hold, and his Companion ſhall never avoid any Part of it. Co. Comp. Cop. 48. 8. 
Sc. 34. If there are two Jointenants of a Manor, and a Copyhold eſcheats, one may grant the 
ry of X 1 for he is Dominus pro Tempore, and is ſeiſed Per my and Per tout. Gilb. Treat. of Ten 
Part . e 
and ee i 1 5 e Fe 
4 (K) Voluntary Grants. Good. And how conſidered. 
"had- * ie | wm Ou... 
Jeirs Ml VE f e To 
s are I. W HEN Copy hold Lands come into the Lord's Hands by E/- 
8 5 V cheat or Forſeiture, he may grant them by Copy, rendering 
* 1 greater Rent, but not when he admits a Tenant, 2 Roll. Rep. 236. 
37 & Mich. 20. Jac. B. R. Smith v. Reynard. . 
2. It the Copyholder (voet) (will) [but it ſhould ſeem rather (poit) 
3 may] priviledge any to cut Trees, the Lord may in his new Grant re- 
iſhed Hrain it upon Condition, and yet the Copyhold is not deſtroyed by it. 
ic Rad 2 Roll Rep. 236. Mich. 2o Jac. B. R. Smith v. Reynard. 
, who | | | | 
ts that | - 
ntee of | 5 N 
of the | 5 
ded. : © ep (L\ Grants 


r ²˙ thy ne OE FR en He. 


This in Roll 


SR FE, Copyhold. 


(L) Grants of Copyholds, To whom they may be 


made. 
I, HE ſame Perſons that are capable of a Grant by the Common tis 
1 are capable ot a mage of Copy, according to the Cuitom ot 
the Manor. Co. Comp. Cop. 49. S. 35. 


An Infant, a Man 701 Los Memorie, an Ilect, a Lanatick, an 
Ontlas; or an Excommunicate may be Grantees of a « Copy hold Eſtate, 
Co. Comp. Cop. 49. S. 3 
8 3. The Lord bumſelf may take a Copy hold to his own Uſe, co Comp. 

OÞ: 49. 5:49, © | 
L One Fointenant may receive a Copy hold from the Hands of his 
Joint-Companion, becauſe it paſics by Surrender, not by Livery. Co. 
Comp. Cop. 49. S. 3 
5. A Feme Covers may be a Purchaſbr of Copyhold, and this purchaſe 
ſhall ſtand in Force until her Husband diſagrees. Co. Comp. Cop. 49. 
es 
6. Heſhall be id a Perſon ſufficient to be a Copyholder, who is of 
Himſelf able, or by another, to do the Service of a Copyholder ; as an Infant 
may be a Copyholder ; tor his Guardian, and Prochein Amy may do the 


Services; So a Þeme Covert and her Husband thall do the Service; But a 


Lunatick, or Ideot, cannot be a Copyholder, becauſe they cannot do 
the Service themſelves, nor depute any other, and the Lord ſhall re- 
tain the Copyhold of an Ideot, and nor the Queen, Calth. Beading, 


31, 52, 


Lord cannot ſeiſe the ſame. Calth. Reading. 52. 

8. But a Man cannot be a Copybolder unto a Manor, whereof” he himſelf 
is Lord, although he be bur Dominus pro Termino RS; or in Fure 
Unoris. Calth. * 53. 5 


755 . (L * Grant. Alt wwhat Place it may be made. 
N de (N. b) | = 
T E Lord of a Co hold Manor may himſelt grant a Co⸗ 
WEE at any Capy out of the Manor. Eo. 4 4 26, b. be- 
- tween Meltoic h and Later, 


(M) Grants. How they may be Toy and of what. 


For the 1. IF the Lord grants to his Copy holder the Trees growing upon the 


Grant as to Lands, and which ſbali after grow, with Liberty to cut them dowi, 


the Trees arg carry them away, he may juitity the cutting of the Trees which 
anon nou growing, and it thall not be a Forteicure of his Copy hold, be- 


fi 
dard, is Cauſe the Lord hath by his Grant diſpenſed with it, but He cannot cut 


void. Mo. gown the Trees which ſpall thereafter grow, as it was laid by Plowden 
94. pl. 234. and 


7. A Bond. Man or Ale 1 may ks a Copyholder, and the King or | ; | 


8 


4. 


Copyhold. 


Fr 


_— 
n ti. 4 


23 


—_ 


and Popham. Supplement to Co. Comp. Cop. 80. S. 13. cites Paſch. 
12. Eliz. in B. R. Mo. 94. 


Woods grow ing, but that was not (as it ſeems) of Co py hold Lands. 


2. One who has a particular Eſtate in a Manor cannot grant a Copy- 
hold by Farcels, or demiſe Part, and retain the Reſidue himfelf ; and 
therefore if a Feme be endow'd of ſeveral Copyhold Tenements, the 
cannot grant Part of them by Copy in Poſſeſſion or Reverſion; per 

' Popham. Cro. E. 662. in pl. 10. Paſch. 41 Eliz. B. R. 5 
3. If the Steward d iiiniſbes the Ancient Rent and Services tis a void 
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Harris v. Jayes. _ 


good Copyhold. Calth. Reading. 47 
F. In Grants made upon Forfei 
reſerved, and the Cuſtoms alſo. The Reaſon ot this ſeems to be, becauſe 
there is nothing but Cuſtom to warrant the Grant by Copy, which 
_ ought to be ſtrictly purſued as to the Eſtates, Cuſtoms, Services, and 
Tenure, or elſe it is not the Eſtate that was demiſed before; But yet 
F there be a Copyholder in Fee, it ſeems the Lord may releaſe Part of the 


there is an Eſtate there in being that appears to be the old Eſtate ; but 
when the Lord grants a newEſtate by Copy, ſince it is an Eſtate againſt com- 


to bind the Heir. Lord Coke ſays, * it the ancient Cuſtoms and Ser- 
| vices be not reſerved, the Grant by Copy will not bind the Heir or 


againſt common Right, the Cuſtom muſt be purſued. (Quzre Cro. E. 
662. 1 Roll. Ab. 499) Beſides, he puts Heir in the ſame Equipage with 


Services, and not to do any Prejudice to the Copyholder's Eſtate, for 


Anon, 8 5 
55 


| | fo | e 
Mich. 15 Eliz. C B. Anon. 8. P. as to a Leaſe of Lands and Bargain and Sale to the Leſſee of the 


| Copy. Cro. E. 669. pl. 13. Mich. 41 and 42 Eliz. B. R. in Caſe of 

4. If the Lord of a Manor having ancient Cepyhold in his Hands, will 
5 a Deed of Feoffrment, or by a Fine, grant this Land to one to hold at 
e Will of the Lord according tothe Cuſtom, yer this cannot make a 


tures &c. the Ancient Services muſt be 


mon Right, and warranted only by Cuſtom, that muft be chiefly purſued 


. See * 


Succeſſor. This being ſpoken ſo generally, ſeems to intimate plainly, 18 — 
that it the Anceſtor hath a Fee in the Manor, and he grants withour _ 
obſerving the Cuſtom, his Heir may avoid it, becauſe it being a Grant 


Suceeſſor, and if he means with the Conſent of Dean and Chapter, then 

a Biſhop had as much Power as an Anceſtor; if he means without the 

Conſent, yet it is not that ſhould avoid the Grant, but the Non-reſer- 

vation of the Ancient Tenures. And ſo ftrif# is the Law in this 


point, that if the Rent be reſerved in Silver, where anciently it was in 


Gold, or payable at two Feaſts, where anciently it was payable at 
one Feaſt, or if tuo Copyholds eſtheat, one 8 demiſed for 208. and 


the other 108. and he demiſes both for 30 8. ſo if 3 Acres eſcheat held by 
Co⸗ = $38. and he grants one by Copy, reſerving 1s. this is not good; for the 
* be⸗ = Cuſtom, which is the only Thing that warrants ſuch Grants, mult be 


purſued, Gilb. Treat. of Ten. 185. 186. 187. 


25 1 2 * - a % 2 — 2 « - - * * —— 


Copy. 


1. A Sciſed of Copybold Lands of the Part of his Father, and of other 

A Copyhold Lands of the Part of his Mother, and thereof died 
ſeited, his Son and Heir is admitted by one Copy and one Admit- 
tance ; 11 that Son dies without Iſſue, the Copy holds ſhall deſcend ſeve- 


(N) Grants. How ſeveral Eſtates are granted in one 


rally, the one to the Heir of che Part of the Father, the other to the 
2 e . Heir 


ͤü— 7, ..] 


5 Copy hold 


Heir of the Part of the Mother. Arg' 3. Le. 109. pl. 158. Trin. 26 
Eli, B. R. in Cate of Taverner v. Cromwell. on 5 
3 I. 129. 2 The Tenend' per Antiqua Servitia &c. in the ſingle Copy, conti- 
p 159 Fa- nues the ſeveral Tenures, tho' the Parcels are all put into one Copy. 
verner 11, Reſylved. 4 Rep. 27. 6. pl. 15. Trin. 26 Eliz. B. R. Taverner v. 
§. P bur not Cromwell. 0 
yet red. e i = | | . e 
Cro, E. 579. z. Fines aſſeſſed ſeverally where the Copyholds are ſeveral, and 
pl. 13. _— the Demand mult likewiſe be ſeveral, 4. Rep. 28. a. pl. 16. Mich. 42 
3 CP” and 43 Eliz. B. R. Hubbard v. Hamond. 1 
& S. P. re- | VV „ B | 
lolv'd ; for perhaps the Heir may accept the one at the Fine aſſeſſed, and refuſe the others upon ſuch 
Fines Mo. 622, 623. pl. $51. 8 C. held accordingly. ——And a Rent denied of one ferfeits that 
Copyiold, and not the other; Arg' Het. 6. cites Taverner's Cale, 


— 


(O) Grant. Operation thereof. And what Eſtate and In- 
e e = tereſt paſſes thereby. . N 


1. H HOU G the Quantity of the Lord's Eſtate in the Manor be 
5 not reſpected, yet the Quantity ot his Eſtate in the Copy- 
hold is regarded; for if a Copyholder in Fee ſurrenders to the Uſe of the 
Lord for Life, the Remainder over to a Stranger, or reſerves the Reverſion 
zo himſe}f, it the Lord will grant this by Copy in Fee, whatſoever E- 
ſtate the Lord has in his Manor, yer having hut an Eſtate for Lite in 
the Copyhold, no larger Eſtate ſhall paſs than he himſelf has; Quia 
nemo poteſt plus Juris in alium transterre, quam ipie habet. Co. Comp. 
222. What Ads ſoever are not confirmed by Cuſtom, but only ſtrengthen- 
cd by the Power, Authority, and Intereſt of the Lord, have no longer 
 Continuance than the Lord's Eftate continues; and therefore it is held, 
that if a Tenant for Liſe of a Manor grants a Licence to a Copyholder to 
alien, and dies, the Licence is deſtroyed, and the Power of Alienation 
% ENS 
3. If a Copy holder for Life, Remainder over in Fee to a Stranger, ſurren- 
ders in Fee, and the Lord admits accordingly, yet an Eſtate tor Lite only 
| paſſes. Co Comp. Cop. 48. S. 34. B23 5 
48᷑ So if the Lord of a Manor grants a Copyhold for Life where an Eſtate 
in Fee is warrantable, and the fame Grantee ſurrenders in Fee tothe Uſe of 
a Stranger, and the Lord admits him, ſecundum Eſfectum ſurſum-redditionis, 
Ld. Coke thinks 0 Fee paſſes; for tho the Lord's Admittance may prima 
facie ſeem to amount to a Confirmation of the Eſtate ſurrendered, the RC 
verſion reſts in him to diſpoſe of according to the Cuſtom ; As where a MN % 
Leſſee of Years, at the Common Law, makes a Feottment in Fee, and 
makes a Letter of Attorney to his Leſſor to deliver Livery and Seiſin, | 
who executes it accordingly, though the Leſſor be uſed as an Inſtru- 
ment to perform the Will of the Leſſee, yer this being his voluntary _ 
Act, the Law takes it as a Conſent for the paſſing away of the whole 
Inheritance. But it you look narrowly into both Caſes, you ſhall find 
the Difference, in the latter Caſe by the Feottment the Fee is deveſted 
out of the Letlor, and therefore a Conſent will ſerve to transfer the 
Reverſion, but in the former Caſe, the Reverſion is not pluckt our of 
the Lord by the Surrender, and therefore an implied Conſent is too weak 
to remove it. Co. Comp. Cop. 48. S. 34. . 
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Alban's Term. Co. Lit. 52. b. 


accordingly, becauſe Omne majus continet in ſe minus. Godb. 20. I 26. Paſch. 26 Eliz. C. B. Anon. 


tratur Hill, 36 Eltz. Rot. 492. Co. Lit. 52. b. 


demiſed it to A. for Life, Remainder to B. in Tail, Remainder to C. in Fee; and reſolv'd that the 
Remainders were good, and the Remainders and the particular Tenant make but one Eſtate, and it 
being found that the Cuſtom is, that it ſhall be granted Solummodo ea capienti, it is void therein, 


W Oon——_F 


Copyhold. : 
5 If the Lord in open Court doth grant Copyhold Land, and the Ste- 
dard makes no Entry thereof in the Court Rolls, this is not good, tho“ 
ie be never ſo publickly done, nor no collateral Proof can make it good. 
211th. Reading. 47. 3 1 3 

1 But if tht enant have no Copy made unto him out of the Roll, or 
if he loſe his Copy, yet the Rolls are ſtill a ſufficient Title for his Copy- 
hold, F the Rolls be alſo loft, yet it ſeems that by Proof he can make this 


— CE 


/ 


good. Calch. Reading. 475 48. 


7 1 Cuſtom. 


This in Roll 
My F OO bLener(L) 
 JVhat ſhall be faid a Purſuance f the Cuſtom. 


. 2 | 
1. I F the Cuſtom of the Manor be, That the Lord may demiſe the Cro E. 373. 

Copyholds in Fee, he may demiſe them tor Lite, Years, or in e 3 
Tail, for theſe Eſtates are included within a Fee which ts the great⸗ es 
er. Mich. 37 Eltz. B. R. between Sraunton and Bar»s, adjudged ; by tuo Ju. 
and there ſald by ]Þopham, that it was ſo agreed per Curtam at St. tices, the 


other bein 


abſent, held 


4 Rep. 23. a. pl. 5. Mich. 35 & 36 Eliz. B. RK. Gravenor v. Todd, S. P. adjudg'd. 


2. So ik the Cuſtom of the Manor be, That the Lord may folum- Cie E 373. 


modo demiſe his Copyhold Land in Fee, pet the Lord may demiſe it pl. 20. S. C. 
== tor Life, Years, or in Tail, though there were never any ſuch Eſtates but ſtates i 


made before, for the Mord Solummodo ig not to be taken ſo ſtrictly to o gen 


I _ _ reffrain the Lord from this Liberty, which the Law gives him upon Fee or for 


the general Cuſtom, but that he had Solummodo to grant in Fee, Life, Solum- 


Which does not take away the Liberty which che Law gives. Mich. modo ea ca- 


37 Eltz. B. R. between Saunton and Barns, adjudged, which in- Plana, Do. 
Eo eo 1. a. nod. 


the Lord 


wherefore it was adjudg'd accordingly for the Plaintiff, —— 8 C. cited Arg. 2 Ld. Raym. Rep. 
997. — Ib1d.S. C. cited 1001. by Holt Ch. ]. ——— S. P by Holt Ch. J. and cited S8. C. 1 Salk. 
189. — Gilb. Treat. of Ten. 308. cites S. C. held accordingly ; but puts the Caſe, that ſuppoſe i; 
had been ſhe vn and pleaded, that he could not grant any otherwiſe ; and ſays Quere of that. 1 


3. Ik the Cuſtom be, That Copyholds may be granted for three S. C. cited 
Lives, à Copy may be granted to three for the Lives of two within the arg 12 


Cuſtom, for there is not any Jnconvenience to the Lord, though it 4 
be kor the Lite of another; tor there ſhall not be any Occupancy ib 4. 10-1, 


thereof, but the Lord thall have ir, it the Tenants pur auterVie die, liv- 1902. by 
ing the ceſtuy que Vies; and this is not a greater Eſtate than for three any» J 8 
Lives; but it is for two Lives, which is leſs than the Cuſtom war⸗ ach Ca 
rants. P. 15 Ja, B. R. between Yen and Howell, per Cutiam. be granted 


to A. for 


Life, and to B. durante Viduitate ſua; for where the Cuſtom warrants the greater Eſtate it warrants 


the leſſer, eſpecially here, becauſe this is alſo an Eſtate for Life, but limited, and as it were condi- 
tional. Cro E. 323. pl. 11. Paſch. 36 Eliz. B. R. Downs v. Hopkins. — — 4 Rep. 29. b. 30 a. pl 


19. S. C. adjudged. —— Supplement to Co. Comp Cop. 81. 8. 16. cites S C. — 8 P. & S. C. 
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- Copyhold. 


— — 


Vice verſa. 


cited by Holt Ch. J. 1 Salk. 189, — Gilb. Treat. of Ten 287. cites 8. C. but lays it is not good 


4. If Cuſtomary Land hath been of ancient Time grantable in Fee, 

and now ot late Time jor the Space of 40 Tears hath granted the ſame 

for Life only, yet the Lord may, it he pleafe, reſort to his ancient 

Cuſtom, and grant it in Fee. Le. 56. pl. 70. Paſch. 29 Eliz. C. B. Kemp 

„ 1 I TP 
Supplement F. It cuſtomary Land within a Manor hath been grantable in Fee, if 
obo 746 now the ſame eſcheats to the Lord and he grants the ſaine to another for 


1 eite Liſe, the fame was holden a good Grant, and warrantable by the Cuf- 
5. C. tom, and ſhould bind the Lord; for the Cuitom, which enables him to 


grant in Fee, ſhall enable him to grant tor lite, and after the Death 


of the Tenant for Life, the Lord may grant the ſame again in Fee, tor 
the Grant for Lite was not any Interruption of the Cuſtom &c. which 


Was agreed by the whole Court. Le. 56. pl. 70 Patch. 29 Eliz. C. B. 
S . 


Id. Raym. 6. Cuttom in a Manor to grant Lands by Copy to 2 or 3 Per ons for 


18 2 their Lives, Habend ſucceſſive &c. Grant to A. Habend' to him during 
Oo. C. Ad- 


eee the Lives of A. B. & C. is warranted by the Cuſtom. 1 Salk. 188. 
3 Salk 181. Hill. 13 W. 3. B. R. Smartle v. Penhallow. 
8 but Powell J. doubted. — 6 Mod. 63. S. C. and the Grant held good. 


- 1 x _ OY * 1 : * 
—— — — a — — 1 88 8 8 
= , \ ” = N 212 * N — N 2 


cer. e) Cuſtoms, Pleatings, 


1. X Cuſtom is alleged quod infra mauer prædictum talis  habetur nee 


non a toto Tempore cujus Ec. non exiſtit, halebatur Conſuctudo (viz.) 


quod quilibet Tenentes prædicforum Tenementorum vocat Collins &c. have 


1 uſed to have Common in ſuch a Place of the Manor, this was held well 
as well for the Form as the Matter, and that ſuch a Preſcription might 


be applied to one Copyholder. For Copy holders cannot preſcribe by rea- 
ſon ot the Baſeneſs of their Eſtate in their own Names, but in the Name 


f the Lord, as to ſay, that the Lord of the Manor, and all his Anceſ- 


tors, and thoſe whoſe Eftate he hath, have had, in ſuch a Place for him 
and his Tenants at Will &c. as 22 H. 6. 51. a. and this ſhall ſerve 
when a Copy holder claims Common or other Profit in the Land of a 
Stranger; hut when he claims Common or other Profit in the Soil of the 
| Lord, he cannot preſcribe in the Name of the Lord, nor in his own Name, 


but prout ſupra. 4. Rep. 31. b. 32. Mich. 18 & 19 Eliz. B. R. Foiſton 
V. Cracherode. 1 . 3 ES oa 
2. It was pleaded, hat the Copyholders of the Manor of B. C. that the 
Lands where demiſed and demiſable Time out of Mind; but adjudg'd ill, 
becauſe it is not certain whether they were demiſed for Tears, Life in 


Tail, or in Fee; and it was alſo ſhewn, that the Lands were granted by 
the Steward, but did not ſhew his Name which is iſſuable. Say. 131. pl. 


205. Paſch. 36 Eliz. The Archbiſhop of Caterbury's Caſe. 


3. Copyholders in alleging a Cuſtom need not fhew their Eftates in 


Certainty, but it any Tenants of Freehold at Common Law will claim 


any ſuch Benefit, they ought to ſhew their Eſtate, and the Names of 


the Tenant in Fee by a Que Eſtate; per Saunders; Arg* 2 Saund. 
326. Paſch. 23 Car. 2, in Caſe of Hoskins v. Robins. 1 0 


(P. 3) Of 
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Miz.) 


hade 


well 
light 


rea- 


Vame 
nceſ- 
him 


ſerve 


of a © 
" the 
ame, 


iſton 


1 
e 

We 
"oe * 


is the Cuſtom itſell. Goldsb. 103. pl. 8. Mich. 30 & 31 Eliz. Plimp- 
ton v. Dobynett. We: . 


cited. — And 3 Nels. Abr. 3 55. pl. 5. cites S. C. 


Copy in Reverſion, to commence after the Death of the firſt Copy- 


2 Copyhold in Revertion. Mar. 6. pl. 13. Paſch 15 Car. Anon. 


* and ſays, If this be underſtood where Copy holds are only grantable for Life, it ſeems reaſonable e- 
1 nough ; but where they have been granted in Fee, there it the Lord grant to one an Eſtate for Life, 
that he may not afterwards grant the Reverſion in Fee pd org 


; Copyhold. 2 
(P. 3) Of Grants in Reverſion. Where. And by sn 


whom. And Pleadings. 3) 4: 


1. N Treſpaſs ; the Defendant pleaded that the Place was Copyhold, and; Le. 226. 


that a Grant was made to &. who granted it to him, &c. The Plan- pl. 393: i 
tiſt replied, that before the Grant pleaded by the Detendant, A. L. was Elis os 
Lefſec for Life, according to the Cuſtom of the Manor, and that the Cuſtom Anon. but 
is, that the Lord may grant Copies as well in Rever/ton as in Poſſeſfion, S. C. and it 
and that M. being Lord of the Manor, granted a Copy in Rewer ſion to ood Os 
rhe Plantiff before the Grant made to S. and that after the Death of Coulg 4 
A. L. he entered &c. The Detendant rejoined, that there is a Cuſtom the other 
in the Manor, that the Lord may grant Copies in Reverſion, by the A. Side, that 
greement and Conſent of the Tenant in Poſſeſſion and not otherwiſe, abſque this Cuſtom 


hoc that they are grantable Modo & Forma ; and upon Demurrer ig Be Mink 


Walmſley Serjeant argued, that this Rejoinder was ill and repugnant, ginning, and 


that there is might be - 


5 5 a „ grounded on 
ſuch a Cuſtom, and then the Traverſe of the Cuſtom is void, and ſo e thn 


of the Com- 
mon Law, 
that a Re- 


for the Words (if any Copy may be granted) imply, 


mainder ſhould not be without the Aſſent of the particular Tenant, and ſo the Cuſtom might be good. 


The Court delivered no Opinion in the Cafe, but it was adjourned. —— Godb 140. pl. 171. Anon. but 


S. C. argued, ſed Adjornatur.—Sup plement to Co. Comp. Cop. 84. S. 19. cites S. C. and that it was ſaid, 
that this Cuſtom might be good, for it might be ſo agreed and granted by the Lord at the Beginning, 


upon the Creation of the Manor ; and thar it ſeemed to be grounded upon the Reaſon of the Common 


Lau, that a Remainder ſhould not be without the Aſſent of the particularTenant, and to commence with 
== his Eſtate, and that therefore it was a good Cuſtom. Quære the Caſe ; for it was not reſolved, Mich. 
31 Eliz. in C. B—— Nel. Lex. Man. 93. pl. 11. cites Gouldsb. 103. S. C and that it is a void Cuſ- 


tom, but this ſeems to be his own Opinion only, and not warranted by either of the Books above 


2. If a Man (it was ſaid) be ſeiſed of a Manor, whereof there are di- If a Leſſee : 
vers Copyholders admittable for Life or for Tears, and he leaſes the Manor m— of 
70 another for Term of Life, the Leſſor [ Leflee] may make a Demiſe by A "v2 
| | pyhold in 
holders, and that is good enough; but the Cuftom of ſome Manors is Reverſion, 


to the Contrary, and that is allowed. Hetl. 54. Mich. 3 Car. C. B. and beſore 
Davies v. Forteſcue. „„ „ NV 


the Reverſion 
happens the 


Term is ex- 


pired, the Grant is void ; and ſo Ld. Coke takes the Law to be, if the Leſſee ſurrenders his Term, and then 


fore his Leaſe ſhould have ended in Point of Limitation the Reverſion falls, yet the Grantee ſhall 


not have it Co, Comp. 48. S. 34. 


3. There ought to be a Caſtom to enable a Lord of a Manor to grant all Treat. 
| O cn. 305. 
cites S8. C. 


eems very unreaſonable. 


(P. 4) To 
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205. pl. 10. Mich 6. Car. B. R S. P. per, Cur. For in ſach Caſe the 
Copyholder, and by his Death the Copy holder ſhall have it again. 


28 1 Copyhold. 


(P. 4) To whom Copyhold granted for his own Life, 
and the Lives of others ſhall deſcend, or go upon 
Death of Grantee, = 


1. A Took a Copyhold Eftate for the Life of himſelf and B. and C. and 
I dies. His Son, who was neither of the Nominees, enters, en- 
joys, and dies inteſtate. J. S. adminiſtered to the Son. There is no 
Cuſtom in the Manor that the firſt Taker might ſurrender, nor have 
they any Cuſtom where the Copies run ſucceſſive. Lord ſefferies de- 
creed for the Adminiſtrator. Vern. 415. pl. 394. Mich. 1686. Howe 


This in Roll e 1 
Ml Letter(R) - | N E. 5 Surrender to 270 e. 
— Admittance. 


; Aud in ahn Caſes the Lord hall take as an Occue 
be” pant Sec. e 


86 b. 1. FF a Co pyholder in Fee ſurrenders to the Uſe of another for Life, 
Walmſley. 7 


"4.Cn.k :& 8 more paſſes from him but what will ſerve the Eſtate limi⸗ 
4. —Cro. G. 55 8 


Surrenderee is in Quaſi by the 


| Ibid. ys 2. Ik a Baron ſeiſed in the Right of his Feme for Life of a Copyhold, 


the Cale was the Neverſion being granted ro B. the Remainder to C. tor their 


further, viz. 


tat che Ba- Lives; AnD the Baron ſurrenders to the Uſe of B. for his Lite, tu 
ron and Fe- Whom the Lord grants it for his Life, and ſo he is admitted Tenant, 


me would 


and after dies, in this Cale the Baron ſhall not have it again during the 


releaſe all Life ot his Feme, inaſmuchas he hath vilnulled himſelf of it, and C. 


ne ers © Cannot have it during the Life of the Feme without the Surrender | 
but the Lord Of the Feme, and theretare the Lord thall have it as an Occupant dli⸗ . 
would not king the Life of the Baron. D. 9 El. 264. S. 3. 
receive it, Oe . „ OO . fo : 
nor hold a Court for that Purpoſe, that in Mich. Term after it was decreed, that the Lord hold a 
Court &c. or avoid the Poſſeſſion.—8. C. cited Cro. C. 205. -—S. C. cited per Cur. 2 Keb. 824. in pl. 
41 Mich. 23 Car. 2. B. R. in Peeble's Caſe — Gilb. Treat. of Ten. 240, 241. cites S. C. that C. pray'd 
to be admitted, and his Copy <vas cum acciderit poſt Mort ſurſumred' vel Foristac' of the N oman; and it 
was the Opinion of the Juſtices, that he ought not to be admitted; but the Lord may retain it in 
his Hands as an Occupant. The Reaſon is, becauſe the Intereſt of the Feme was concerned, who 
had not ſurrendred ; but there was this further in the Caſe, that Baron and Feme would have re- 
jeaſed their Right to the Reverſioner, but the Lord would not hold a Court for it; 


TM | , | but it was de- 
creed in Chancery, that he ſhould either hold a Court or quit the Poſſeſſion. — 


pl. 10. King to the U ſe of 
againſt 


Cro. C. 204 3. Tf SE Cn Lite ſurrenders into the Hands of the Lord, 


. 5. as after follows, and the Lord grants it after to 


Lorde, $ C. J. O. to have to him tor his Lite, and J. S. is admitted accordingly, 
adjudg'd in and After dies, in this Cale chis thall nor revert to the firſt Copyh9l 
B. R for in Her for Life, for he hath wholly diſmiſle 1 


ſuch Cale of 


Hed himſeif by the Surrender, 
and theretore the Lord ſhall have it, Pich. 7 Car. in Camera 


Scac⸗ 
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Staccaru, between K ug and Zoder, adjudged in a Writ of Error ; « Surrender 


""Copyhold. 


— 


for Life, the 


Curtam, upon argument at the Bar, was now affirmed per Cur. Surrenderee 


and the Judgment in B. N. which was there given accordingly per b. Tenant, 
5 prerer Hutroͤn, W9 melined e contra, and / ernon, who doubted thereof; is merely in 


by the ord, 
and not by the Copy holder who ſurrend ered - Brut if a Coppybolder in Fee ſurrenders to Uſe of ano- 
ther for Life, who is admitted, he is in Quaſi by the Copyholder, and upon his Death the Copyholder 
Mall have it again; and fays, that the Judgment in B. R. was affirm'd by all the Juſtices of C. B. 
and arons of the Exchequer. Ibid. —— Same Diverſity taken, Arg* Poph 39. Hill 36 Eliz. in Caſe 
of Bullock and Dibler. To. 229. pl. 3.8. C. adjuaged — S. C. cited by North Ch. J. Mod. 200. 
pl. 31. Paſch. 24 Car. 2. C. B. ſays this is to be underſtood of Copyholds in ſoch Manors where the 
Cuſtom warrants only cuſtomary Eſtates for Life, and is not applicable to Copyholds granted for 
Life with a Remainder in Fee —— Freem. Rep. 192. pl. 196. S. P. by North Ch. i acccordingly.— 
Gilb, Treat. of Ten. 240. cites the Cafe of King v. Loder. That if there be a Cr for Life, and 
he ſurrenders tothe Je of another for Life, who is accordingly admitted, and then dies, yet the Surrenderor 
i not be admitted again; for by the Surrender he paſſed away all his Eſtare, and had no Intereſt 
loft in him. If the Surrenderor had died, it ſeems that the Eſtate of Tenant for Life was not ended, for 


then the Lord would have two. Deaths to depend upon, either of which would bring him to the Eſtate, 


and yet but one Perſon that had an Intereſt. 


* . —__—_—F 
— 
——— 


( Q) Where the Eſtate granted ſhall be ſubje& to the 


Incumbrance &c. of the Lord. 


I. J ORD and Copyholder for Life; the Lord grants a Rent-charge out 
1 of the Manor whereot the Copyhold is Parcel; the Copyholder = 


7 = ' ſurrenareth to the Uſe of A. who is admitted, he ſhall not hold the Land = 
Charged. 4 Le. 118. pl. 236. cites it as adjudged 10 Eliz. C. B 


S. If there be Tenant by the Curteſy, or for Life or Years of a Manor, 
and a Copyhold comes to his Hands by Furfeiture or Determination, and at- 
terwards he binds himſelf in a Statute, and then demiſes the Copyhold Land 


Again, this Copy hold thall be liable to the Statute, becauſe it was once 


annexed to the Freehold of .the Lord, and bound in his Hands. Mo. 94. 
pl. 233. Paſch. 12 Eliz. Anon. 85 59 5 


3. Lord and Copyholiler for Life ; the Lord grants a Rent out of his Supplement 


Manor whereot the Copyhold is Parcel, the Copyholder ſurrenders to the to Co. Comp. 
Uſe of A. who is admitted accordingly, he ſhall not hold it charged; Cop. 87. S. 
but if the Copyholder dies, ſo that his Eſtate is determined, and the Lord 18 : 
grants to a Stranger de novo to hold the ſaid Lands by Copy, this new Te 
nant ſhall hold the Land charged ; and ſo was it ruled and adjudged in 
5 B. Le. 4. pl. 8. Mich. 25 & 26 Eliz. Anon, cites it as adjudged 10 


v 


1 a Replevin; the Caſe was, that Henry, Earl of Weſtmorland, su ahoment 
Was ſeiſed of the Manor of Kennington in Fee, and granted a Rent. w | 


charge to Wm. Cordell, atterwards Maſter of the Rolls, for Life, and Cop. 87 8.21. 


afterwards a Feoffment thereof to Sir Fohn Clifton, who granted a Copyhold * 1 1 


to Sands for Life, according to the Cuſtom of the ſaid Manor, the ſame be- that Caſe, 
ing an ancient Copyhold. Sir John died ſeiſed; the Rent is behind; Sir and vide 


Wm. Cordell died; Hempfton as Bailiff of Cary, Executor of Sir Wm. Hill. 1 E. 


_ Cordell diſtrain'd for the Arrearages upon the Poſſeſſion of Sands, and n 3 


Earlof Weſt⸗ 
it was clearly holden by the whole Court, that the Poſſeſſion of the 5 


ſaid Co holder was not chargeable to diftreſs upon this Matter, for the Caſe; for 
Copy holder is not in by him who ought. immediately to pay the Rent there the 


that the De- 
meſnes of a 
2 | | _ Manor were 
uſually let for Lives by Copy, and the Lord granted a Rent-charge to 7 D pro conſilio impendendo for Lite, 
and afterwards conveyed the Manor to F N. in Tail. The Rent was behind, and the Grantee of the 
Rent died, and the Executors of the Grantee . for ide Arrearages; and there it was adjud ;: ed, 


that 


but is alſo 2 Ly the Cuſtom. 2 Le. 109. Trin. 2) Eliz. B. R. Sands . 


Hempſton. 


0. Comp. 35 


8 ww . * 
— * * Pros n — . 


— ” mn _ 


| Copyhold. 


the Lands charged, Supplement to Co. Comp. Cop. $75. $ 21. cites 


" he - - ; WR « 


c 


a | 
that the Copy holder ſhould hold | 
2 Le. 59. Hill. 18 Eliz. C. B. Earl of Weſtmorland's Cale. | 
Cordel v. Clifton. S. C. in totidem Verbis. — 3 Le. 59 S. C. in totidem Verbis. 
of Ten. 144. cites S. C. of Sands v. Hempſton, and ſays, that that Opinion, as it ſeems, was upon the 
firſt Hearing of the Cauſe, for the very Caſe is reported quite contrary by the ſame Reporter; and it 
is ſaid to be reſolved by all the Judges but Fenner, that the Copyhold ſhould be charged with the 
Rent-charge, for the Cuſtom is no Part of his Title, but only appoints how he ſhall hold; and ſince it was 
charged in the Lord's Hands, 1t 1s plainly within the Intent and Meaning ot the Act, as well as the 
Words to be charged in the Copyholder's Hands, and to this Purpoſe there is a Cafe in Dyer ad- 
| Judged ; bur if the Cale were e e that the Lands ſhould not be charged in the Copyholder's 
Hands, on that Reaſon, that he doth not claim only by and from &c. but by Cuſtom, 5 that would 
never warrant ſo general a Concluſion, that the Statute 3 2 H. S. cap 37. in no other Par 
tend to Copy holds, and that if a Rent were granted out of a Copy hold in Fee, and the Grantee died, 
that his Executors ſhould not have Debt or diſtrain; but turn the Tables, and if the Act of Parlia- 
ment doth in Point extend to Copy holds, as Lands that are claimed by &c. and that which in this Caſe 
only doth make a Doubt is over- ruled, then this is a ſtrong Argument, that in other Caſes where that 
is not, which occaſioned the Doubt, the Statute ſhall extend to Copy holds, eſpecially ſince the Act 
uv as made to remedy an apparent Wrong, and doth no Harm either to Lord or Tenant. | 


5. Lord of a Manor, where Copyholders are for Life, grants 5 Nent- 


charge out of all the Manor; a Copy hold eſcheats, the Lord regrants it by 


Copy; per Omnes, niſi Fenner J. he ſhall not hold it charged, becauſe 
he comes in above the Grant, 1. e. by che Cuſtom; the ſame Law of Sta- 


tutes, Recognizances, Dowers ; but the 10 Eliz. D. 270. per tot. Cur, he 
ſhall hold it charged, but 2 Brownl. 208. 5 Jac. C. B. in Caſe of Sammer 


v. Force, ſays this has been denied in Caſe of Swain v. Becket. 
6. It ſeemed to Coke Ch. ] that it a Copyholder be of 20 Acres, and. 


the Lord grants Rent out of thoſe 20 Acres in the Tenure and Occupation 

of the Copy holder and names him, there it this Copyhold eſcheat, and 

be granted again, the Copy holder ſhall hold ir charged; for that 'tis 
now charged by expreſs Words. 2 Brownl. 208. Trin. 5 Jac. C. B. in 


CCTV 
Gilb. Treat. 5. If the Lord of a Manor acknowledges a Statute, and then grants Lands 
of Ten. 159. þy Copy, and afterwards the Manor is delivered to the Cognizee in Extent, 
Ates 8 f as the Grant cannot by this be impeach'd. Co, Comp. C "Fra 
Coke, but 8 3 1 3 TT 5 ff 
lays Moor [Mo. 94. pl. 233. Paſch. 12. Eliz. Anon.] is againſt this, and that there are Caſes where 
the Grant of a Rent charge, in ſuch Caſe, ſhall bind the Copy holder; but there is ſome Difference 


between the 2 Caſes; for in Caſe of a Rent, the Lands were only chargeable, and before the actual 
Charge, were granted over; (vide Mo. $11.) and therefore may be compared to the Caſe where a * 

Man makes voluntary Grants, his Wife ſhall not be endowed of thoſe Lands, becauſe the Copyholder 
is in by the Cuſtom, which was long before the Title of Dower accrued to the Woman. It ſeems the 


Reaſon of this Caſe is, becauſe the Woman had no Title of Dower to thoſe Copyhold Lands while 


| were in the Hands of Copy holders, and the Cuſtom warrants the granting them again, ſince they have 
been always grantable by Copy, and the Eſtate would be deſtroyed if ſhe were dowable of them; 
Quere of the Caſe of the Statute; f but if the Heir before Aſſignment of Dower grants Lands by 


Copy, then it ſeems ſhe may avoid that; for ſhe had then a perfect Title of Dower to thoſe Lands. 
7 Co. omp. Cop. 47. S. 34. S. P. e 0 wn om wy MAC 
1 Co. Comp. Cop. 47. S. 34. S. P. 


3. Thoſe Things which take the Eſſence by the Lord's Grant and InterefF 


Have no longer Continuance than his Intereſt has, and therefore if the Lord, 
| Tenant for Life of a Manor, licences the Copyholder to alien, and dies, the 
Licence is gone. Gilb. Treat. of Ten. 19909. 


9. Grants made after Alienation in Mortmain, and before the Entry of | 


the Lord, are good. Gilb. Treat. of Ten. 190. 


10. The King grants a Manor in Fee-farm ; the Lands and Goods of 


_ Copyholders are not liable to the Rent, becauſe they come in by Preſcrip- 
tion, which is before the Rent, Gilb. Treat. of Ten. 310. # 


IRI What 


2 Le. 152. pl. 185, the Executors of 
— Gilb. Treat. 


art ſhould ex 


e 


e 


the Power to grant it by Copy at any 
odr any other Lord of the Manor, cannot grant it by Copy after. M. 
135 Car. B. R. between Younc/i#e and 44incrs, per Curiam, reſolved 


Curiam, upon Evidence at the Bar relolved, = 
grants away Eſtate by Deed, it is an Extinguiſhment. Co. Comp. Cop. 66. 8. 62. S. P.-—Gilb. Treat. 
; = of Ten. 208. S. P. becauſe during thoſe Eſtates it was not demiſedor demiſable by Copy. 5 


e o9 Eli. B. K. in French's Ce. 


. % — 
A - 1 . — 


__ Copybold. 


[R] What Act or Thing will hinder, or defiroy the 
e e ed does ee 


in fol 498. 


. i F the King be ſeiſed of a Manor, of which Black-Acre is Parcel, See tit. Pre- 


and demiſable by Copy in Fee, and this comes to the King rogative 
cither by Elcheat or Surrender, ant after the King leaſes the ſaid G. c) pl. 3. 


Black- Acre to J. S. for Life, not taking Notice that it was demi {ener 7- 


Burner, an 


vB able by Cop, this is a good Grant, though the Ring did not know the Notes 


that it was demiſable by Copy, and by Conſequence it will deſtroy chere. 
ime afrer, fo tbat the King, 


upon Evidence at the Bar, but they directed tye Jury to find a ſpe⸗ 
cial Verdict, and the Jury gave a general Verdict againſt their Oi⸗ 
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2. Ik a Copyhold in Fee comes to that Lord by Eſcheat or Surren- And fo may 


deer, pet there is no Impediment, but the Lord may after grant it og rag 
= againby Copy. M. 15 Car, B. B. between Douncliſſe and Minors, vhere it eſ- 
per Curiam, upon Evidence at the Bar. HEE 

5 | Atzainder of Felony, and that without any Special Warrant For it is warranted by the Cuſtom, and 
the Queen, her Heirs and Succeſlors are bound by it; But he ought in Duty to inform the Lord 


cheats to the 
Queen by 


Treaſurer &c. for his better Direction. 4 Rep. 30. a. pl. 2. Trin. 41. Eliz. B R. the 2d Reſolution 


in the Caſe of Harris v. Jays. —Cro. E. 699. pl. 13. S. C. adjudged — If a Copy hold eſcheats 
to the Lord, and he keeps it ſeveral Years in his Hands, during this Time it is not demiſed but de- 


miſable; For the Lord has Power to demiſe it again. Co Litt. 58. b.— 4 Rep. 31. pl. 24. Mich. 18 


Y 7 5 & 19 Eliz. B. R. in French's Caſe, 8. P. and ſo if he leaſes at Will only.——Gilb. Treat. of Ten. 208, 
209 S.P.—S. P. agreed by the Juſtices, 3. Le. 108. * 158. Trin. 26 Eliz. B. R. in Caſe of Ta- 
verner v. Cromwell. — Co. Comp: Cop. 66. S. 62. S. P. VVV 


3. [ But] if a Copyhold comes into the Hands of the Lord in Fee. P. 4 Repr. 
by Elcheat or Surrender, and che Lord leaſes it by Parol for one 31. * pl 24. 


Fear, or halk an Bear, or tor any certain Time, it can never be % l 15.6 
granted by Copy alter, but this Power to grant by Copy is wholly K Prenche 


deſtroyed, M. 15 Car. B. B. between Douncliffe and Minors, per 28 in 
e „ fſuch Caſe 


4. A tortious Interruption, as if the Lord is diſſeiſed, and the Diſſeiſor Supplement 
dies ſeiſed, or if the Land be recovered by falſe Verdict, or erroneous | udg- 0 Co. Comp. 


ment againſt the Lord, tho during the Recovery, or betore the Judgment op. Fe, = 


reverſed, the Land was not demiſed or demitable, yer after Recon- Gilb. Treat. 


tinuance it is grantable again by Copy. 4 Rep. 31. a. pl. 24. Mich. of Ten. 209. 
„ „ citesS. C. and 

5 is e 885 ie enn ee 

it ſeems if the Diſſeiſor had made a Feoffment in Fee, 


5. It Land forfeited or eſc heated is extended upon a Statute, or Recog- Co. comp. 
nizance acknowledged by the Lotd before any new Grant made, or if Cop. 66. S. 
the Feme ot the Lord in Writ of Dower has this Land aſſigned to her, br 8 noon 
though theſe Impediments are Actions in Law, yet in as much as theſe |, Comp. 

are /awful Interruptions, the Land can never be gtanted again by Copy. Cop. 82. S. 

4 Rep. 31. a. pl. 24. Mich, 18 & 19 Eliz. B. R. in French's Caſe, 16 S. P. — 
| mn | | | | | Silb Treat. 
of Ten. 209. 8. P. and eites S. C. 


. Copyhold. 


6. A Copy holder in Fee married the Se/gnwreſs, and alter they lutter= 
ed a Common Recovery, which was to the Uieot themſelves tor Lite, Re- 
mainder over; held per 3 J. that the Copy hold was extinct, for by the 
Recovery the Baron had gained an Eſtate ot Freehold. But all held 
that the Iatermarriage only ſuſpended it. Cro. E. 1. Trin. 24 Eliz. B. R. 
Anon. SORE 

J. Tenant by Copy in Poſſeſſion releas'd to the Grantee of the Freehold 
of the Copyhold all his Right in the Land; per Anderſon Ch, J. this 


n 


does not extinguiſh the Copyhold. Cro. E. 21. Trin. 25 Eliz. C. B. 


| V | | 
2 Roll 21. 8. Baron ſeiſed of a Manor in Fure Uxoris leaſes a Copyhold, Parcel 
2 82 S. thereol, for Tears by Indenture, and dies, this deitroys not the Cuſtom as 
of Rufley to the Feme, bur that atter the Death of her Baron the may demiſe ic 
v. Conings- by Copy as betore ; ſo ot Tenant for Life of a Manor, it he lets a Copy- 
by. — Phe hold, Parcel of the Manor tor Years, and dies, it ſhall not deſtroy the 
fame of 8 Cuſtom as to him in Reverſion; per Popham and Fenner Juſtices upon 
„ lach Ma. Evidence. Cro. E. 459. (bis) pl. 7. Paſch. 38 Eliz. B. R. Coningsby v. 
a" Bail Rusky. 8 5 e | et 
By 1 3 5 


2 Roll 197. Prærogative. (G. c) p. 3. So of an Infant Ibid. — Gilb. Treat. of Ten. 283. 


cites S. C. and ſays, that by the ſame Reaſon it ſeems that the Heir may demiſe it again by Copy; and 
ſo if a Tenant for Life of a Manor leaſes a Copyhold, Parcel of the Manor, for Years, and dies, this 


ſhall not deſtroy the Cuſtom as to him in Reverſion. | 


Co. Comp. 9. If a Copy hold eſcheats, and the Lord makes a Feoftment in Fee on Cin« 


; 1 5. dition, and enters tor the Condition broken, it thall never be Copyhold 
7 1 A», n 
A I . in ; | 1 2 
French's become remedileſs. C. L. 202. b. 
Caſe. —Gilb. N 5 5 Vñ! re i 


Treat of Ten. 208. 8 P. But if he grants Eſtate for Life only he may afterwards grant the Fee 
by Copy, according to the Cuſtom, [But it ſeems it is meant of a Grant for Life by Soße Le, 36. 
e Lord, and 


pl. 70. Paſch. 29 Eliz. B. R. in Caſe of Kemp v. Carter. —— So it Copy hold efcheats to t 
he aliens the Manor by Fine, Feoftment, or other wife his Alience may regrant the Land by Copy, 
for it was always demiſed or demiſable. 4 Rep. 31. b pl. 24. Mich. 18 & 19 Eliz. B. R. in French's 


may regrant it by Copy at his Pleaſure. Ibid. 3 "+ ET 


— But if the Lord keeps the Land in his Hands for a 10ng Time, he or his Heirs or Aſſigns 


See Tit. 10. A Biſhop or Tenant in Tail &c. lets Copyhold Lands by Deed indent- 
Prerogative .: the Iſlue or Succeſl is beone cis by Doty canis.” » 
ed; the Iflue or Succeſſor may grant this by Copy again, yet they may 
(G 6&1 pl. 2, 1 | | | . Tf 1 . | F p 4 . 
and the make Leaſes according to the Statute to bind. Gilb. Treat. of Ten. 
4. Rep. 31. 8 11. Cop 
French's cites D. 30. 
Adjudged 12. If a Leaſe for Years be granted of the Copyhold it ſelf by Domi- 
chat it the ys oy 7276 ; 7 mga 
| nts pro Tempore, or for half a tear, it deſtroys the Copyhold. Cro. C. 
Lord makes 2 2 5 2 
Leaſe for 321. pl. 22. Mich. 14 Car. B. R. in Caſe of Lee v. Boothby, 
Years, or for VVV 5 ee e 6 
Life, or other Eſtate by Deed, or without, it can never be granted again by Copy. 4 Rep. 31 French's 
Caſe.— And by the ſame Reafon a Releaſe upon that Leaſe will paſs the Freehola and Inheritance to 


dim. Gilb. 'Creat, of Ten. 209. 


Jo. 449. S. 13. If a Leaſe be made of the Manor, and of a Copyhold by expreſs 


> h 7 | , . 7 9 . . 
. n — 5 name, yet this will not extinguiſh the Copyhold, though it was before 


by Letters 


Patents and included as a Parcel of the Manor, and the naming the Copyhold is ſurplu- 
held, that it ſage, and it remains al ways as Parcel, and is demiſable by Copy as it 
| OT; Was 


deſtroyed 


P. 38 Eliz. B. R. per Cur. — 80 of a Biſhop, or of the King, or of a Tenant for Years of a Manor, 


again, becauſe the Cuſtom or Preſcription (which was the Cauſe of the 
Tenure and ſupported it) is interrupted, and that being once broken is 


yholds muſt be always demiſed or demiſable. Arg Hard. 08. 


the Leaſe ſurrendered to the Lord, tor when he leaſes the Manor it is 


his 
B. 


cel 

1 as 
e it 
by 
rae 
pon 
y V. 


anor, 
283. 
M and 
„this 


Co 12 


hold 


tche 
en 18 


Trench's 


tance to 


expreſs 


betore 
r it is 
ſurplu- 
y as it 

Was 


Boothby. 


P 3 
* 


: — 4 — een — 
„„ 
— _ —— 


was belore. Cro. C. 521. pl. 22. Mich. 14 Car. B. R. Lee v. the Power 
et Granting. 

: Gilb. Treat. 

of Ten. 209. cites S. C. — Co. Comp. Cop. 66. S. 62. S. P. 


Copyhold. N 


— 


14. But if he, though he had been but Dominus pro Tempore, or for On Lee and 
half a Year (though by Parol) had made a Leaſe for Nears of the Copyhold Boothby's 


 #tſelf, it had deitroy'd the Copyhold, tor it was then during the Time _ el} r. 


fevered from the Manor, and ſo could never atterwards be demiſable again * Pas 
by Copy. Cro. C. 521. pl. 22. Mich. 14 Car. B. R. Lee v. Boothby. a Leaſe fur 
Tears of 


Lands that are Copyhold, particularly without taking Notice it was Copy bold, is good for the Rent of 
the Copyholder, and atter the Leaſe ſpent, the Inheritance takes Place and ſevers the Copyhold from 
being granted by Copy atter during the Leaſe, but when that is ſpent it is Parcel again, which was 


agreed in Evidence to the Jury at Har, in an Ejectment on Sir George Sandy's Patent, and Verdict for 
| the Defendant, 3 Keb. 91. pl. 33. Mich. 24 Car. 2. B. R. Cholmley v. Cooper and Ward. e 


15. If a Copyholder purchaſes the Manor, he may grant the Copyhold 
again; but if he puts the Copyhold from the Freehold *ris gone. Cart. 24. 


Paſch. 17 Car. 2. C. B. per Bridgman Ch. J. in delivering the Reſolu- 
tion of the Court, in Caſe of Taylor v. Sac. Sis 


16. It Copy holder ſurrenders to the Lord without declaring any Uſe, the 
Copy hold exringuithes, as on a Surrender by Tenant for Lite to him in 


Reverlion ; per Holt Ch. J. Wms's. Rep. 1). Hill. 1100, 


17). The Cuſtom of a Manor was to grant for 3 Lives Habend' ſucceſ- 
ive ſicut nominantur; a Grant is made to A. B. and C. A. purchaſes the 
Manor, and the Queſtion was, whether there being a Cuſtom giving Power 
to fruſtrate the 2 Remainders by Surrender A. by his Purchaſe had ex- 
tinguiſhed them? but held to be no Merger or Extingniſhment of the E- 
ſtate between the Cuiſtom of deſtroying the Remainders is confined to the 


Formality of a Surrender, and the Purchaſe of the Manor, though it be 

between the Parties a Surrender, yet it ſhall not be conſtrued as ſuch to 
other Purpoſes, viz. to deſtroy the Remainders; per Cur. 6 Mod. 67. 

Mich. 2 Ann. B. R. in Caſe of Smartle v. Penhallo x. 


(S) Grant &c. How ; Where the Inheritance is ſe- 
vered from the Manor. How it ſhall be, and what 
%%% 


1. IF the Lord of a Copyhold Manor makes a Feoffinent of a Parcel 


of his Manor which is holden by Copy for Life, and afterwards 


the Copyholder dies, though now the Lord has not any Court, yet the 
Feoffee may grant over the Land by Copy again; per Ayliff J. Le. 289. 


pl. 394. Trin. 26 Eliz. in Lord Dacres's Cale. © * 
2. Where the Inheritance of a Copyhold is ſever'd from the Manor, 8 
as by being granted to a Stranger, the Copyholder cannot ſurrender or EO 
deviſe the lame, but that it ſhall deſcend to his Heir; for ſuch Surrender of Ten. 194, 
after the Severance of the Inheritance from the Copyhold is void, be- 195. 
cauſe the Lands were not Parcel at the Time of the Sur render, and a 


Deviſe only cannot transfer ſuch cuſtomary Eſtate; for there can be no 


transterring but by Surrender into the Hands of the Lord according to 
= * 4 Rep. 24. b. pl. 10. Mich. 33 and 34 Eliz. B. R. Murrel 
v. Smith. 3 * 5 — 8 
4. After the Severance the Copyholder ſhall pay his Rent to the Feoffee, 
and thall pay and do all other Services which are due without Admittance Cro. E 252. 


pl. 20. 8 C. 
N OI & 8 P. held, 
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and Fenner Or holdingot any Court, as plowing the Deme ſnes of the Lord, Heriot &c 
ſaid, that But Suit of Court, and Fine on Alienation or Admitrance ate gone; tor 
e might 1 71 | | 5 lien'd : tor : he C x x 

ſurrender NOW the Land or 'Tenement may be alien'd ; tor as the Copy holder has 

his Eſtate to ſome Benefit by his Severance as appears before, ſo has he great Prejudice, 
the Grantee for now he “ cannot ſurrender or alien his Eſtate, becauſe he cannot alien 


ro 1 = it but by Surrender in Manus Domini ſervicicrum as the Cuſtom has war. 
old, to 


Uſe of the ranted, and this he cannot do, nor the [ eottee cannot make Admit- 
Grantee, be- tance or Grant of the Copyhold, tor he is not Dominus pro Tempore. 
cauſe he had Ibid. 25. a. V Bs 
2 4 al 4 Bur 'twas reſoly'd, that ſuch Forfeitures as were Forfeitures before the 
þ 1906 Severance, as making ot Feotiment or Leaſe, Waſte, Denying of Rent &c, 
could not are Forteitures alſo after Severance ; ſo if che Land was ot the Nature of 
ſurrender to Borough Englith or ( ;avelkind before the ſame Cuſtom, all other Ci. 
_ toms which run with the Land fhall remain after Severance. Ibid, 25. a. 
to the ſe 1 | 1 2 
of another, nor the Grante? cannot grant it by Copy to another, ſo that the Copy holder muſt always 
keep it in his Hands; buc quære of this; and the other Juſtices gave no Opinion of this Point. 
Ibid. fays the Court held, that though the Heir may enter without Admittance, yet he ſhall pay his 
uſual Fine, and do all his Services, except Suit at Court. — Gilb. Treat. of Ten. 196. cites S. C. 
of Cro. as to the Fine, and asks how that can be when there is no Admittance ? 4 Le. 230. S. P. 
but held, that Heriots, and ſuch other Caſualties, are gone. Bell v. Langley. „„ | 
* He may ſurrender to the Grantee of the Freehold to the Uſe of the Grantee; per Fenner ]. Cro. 

E. 252. pl. 20. S. C & S. P. — Ibid. 499. S. P. by Popham and Clench. „ VF 


8. 2&8. P. 5. If ſuch Copyholder will alien, it muſt be by Decree in Chancery againſt 
8 him and his Heirs, but by this che Intereſt of the Land is not bound 
Ten. 165, but the Perſon only. 4 Rep. 25. Murrell v. Smith. 
TW VVV 3 5 Ny 
ays, that fo it is, if the Land were of the Nature of Borough-Engliſh it fill remains ſo; and there 
is no way for ſuch a Copyholder to alien but by Decree in Chancery againft him and his Heirs 


6. It the Lord grants a Copyholds and after Severs this Copyhold from the 
Manor, by granting i he Inheritance to a Stranger, though now one of the 
chief Pillars of a Copyhold Eſtate is wanting, viz. to be Parcel of the 
Manor, yet becauſe the Land at the Lime ot the Copyholder's Admit- 
| tance had this neceſſary Incident, this Severance, being a Matter ex poſt 
Fatto, cannot amount to the Deſtruction of the Copyhold, eſpecially being the 
ſole Act of the Lord himſelf. Co. Comp. Cop. 46. 8. 34. 


—_ - _ a _ 4 2 2 _ 
i. 


Decrees in Equity as to the Heads foregoing, re- 


(T) Decrees i opyholds, 
I.½1ting to Grants of Copyholds. 


1. NH E Father ſettled a Manor, reſerving only an Eſtate to himſelf 
= for Life, Remainder in Tail to his Son, He atter marries a ſecond 
Wife, and ſettles Part of the ſame Manor on her, and then died, ſhe ſur- 
viving who enjoyed it tor the greateſt Part ot her Lite, during which 
Time the granted ſeveral Copyhold Eftates to the Tenants, who enjoyed 
the ſame under ſuch Grants, and particularly a Copyhold Eſtate ro one 
A. tor his Lite, and after his Death the granted the Reverſion to the 
Plamiff. Not long betore her Death the Son, as Tenant in Tail, brought 

_ an Ejectment againſt her, but confirmed the Eſtates which the had granted 
to the Tenants by /g ning their Copics, but refuſed to adnit the Plaintiff 
upon the Grant of the Reverſion. Decreed, that in regard A. had en- 
joyed it all his Life- time, and that the Detendanr, the Son, had confirm- 
ed the Eſtates of the other Tenants, the Plantitt ſhould be admitted, 
he 5 . VF 
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Copyhold. 35 
. ; 15 and hold his Eſtate likewiſe, according to the Grant made by the Wi- 


A dow. N. Ch. R. 32. Lippiat v. Nevill. 


bas 2 A. poſleſſed of Copy hold Lands for one Life in Poſſeſſion, and 

ce three Lives in Reverſion, died, leaving E. his only Daughter, who 

8. was the only Survivor, and married |. S. who contracted with the 

os Bijhop of IV. Lord of the Manor, after the Refloration, tor two Lives in 

. Reverſion for 40 J. and was admitted and held the ſame after his 
ts  Peath for ſeveral Years. : This Manor in the Rebellion was granted. 295 ö 
Eg to Corbet, and Corbet's Widow now pretends a Right and ſays that 

the Bijj.op Thornbury (the Biſhop before the Rebellion) granted the Premiſſes 

c. for three Lives in Reverſſon alter E's Death zo V. R. one of whom has 

e of lacely obtained a Verdict in Ejectment, but J. H. ſugge/?s, that V. R's 

7 Copy (it any ſuch was) was /urrendred by Letter of Attorney, at a 


hy fo =O Court held by Corbet, in the late Uſurpation, and a new Eſtate granted for 
= Lives in Reverſion who are ſince dead, but that Detendants having got 


ways the Court Rolls, Letter of Attorney, and Surrender, do conceal the 
Shes | ſame; The Court directed a new Trial, and the Defendants to produce 
& 0. the Letter of Attorney and Surrender made by W. R. and the Injunc- 
8. P. tion to continue to quiet the Plantiff's Poſſeſſion till Trial had, and 
the Plantiff to give Security to be approved by the Maſter to anſwer the 
Cro. meine Profits ro Corbet's Widow, in Caſe the Verdict ſhould go againſt 
him. Fin. K. 41. Mick. 25 Car. 2. Pitt v. Corbet & al, „Fin: R. 80% 
1 3. A ſeifed of a Cop hold in the Manor of D. ſells to B. B. purchaſes S. C. 
8 und the Manor, and by a Particular in which this Copyhold was not included, 
und B. ſells the Manor to C. the Copyhold was 25 I. per Ann. and C. never 
claimed it in fix Years, but then claimed ir and recovered at Law, 
7 Ea it paſſing as Part ot the Manor; per Lord K. tho” the Particular given : 
. in by B. to C. was much beyond the Value; yet ſince C. neither treat- 
1 ed tor this Copy hold, and other ſmall Parcels of 20 l. 10s. &c. value 
© the Kc. as in B's Particular and Conveyance, this 25 1. per Ann. would 


ft the not have been omitted if C. intended to buy it, or B. to ſell ir, and 
f the decreed for B. but B. to pay the Rent Arrear, and ſor the future hold 


dmit- it in all reſpects ſo as Copy hold ſubject to Forfeiture, and uncertain 

x poſt Eine &c. as it was before the Regrant to him by Copy &c. 2 Chan. 

ng the Caſes 194. Paſch. 26 Car. 2. Taylor v. Beverſham 

1 | 4. A. Tenant by Copy to him and the Heirs Males of his Body pur- Jeſtries C. 

= Cchaſed the Fee-ſimple to him and his Heirs, and afterwards for a valuable ſeemed to 

Conſideration, viz. 300 J. ſold to B. who was in Poſſeſſion ſeveral Years e ee 

— and died, leaving C. a Son. Ld. Chancellor thought the Conveyance that 5 - 
XX good againſt the Heir; for the Copyhold being ſevered from the Manor, pyhold was 

x, re- 5 there is no Means to bar it but by Conveyance at Common Law ; the 784 tho 


Entail is not within the Statute of W. 2. but Ld. Chancellor took If. Wag fad 
Time to adviſe. 2 Chan. Caſes 174. Hill. Jac. 2. Barker v. eggs this Point 


was depend- 
3 =_ | ſpecial Verdict at Law. Vern. 458, Parker v. Turges cit 
be ſur - e ee RT OE a RE LOR TIRGG 
which 3 ET Iv ds rg ct 5 
njoyed L | (U) Surrender. What it is, and how conſidered. 
ro one — — — EEE 
% he 1 8 OO 
brong hs I. Surrender is a Thing executory, which is executed by the ſubſe- 
granted ö quent Admittance, and nothing at all is inveſted in the Grantee 
PJaintiff before the Lord has admitted him according to the Surrender, and 
lad en- therefore if at the Time of the Admittance the Grantee be in Rerum 
onfirm- Natura, and able to take, that will ſerve. Co. Comp. Cop. 50. 
mitted, „3. 5 PR 
N eee 
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Gilb. Treat. 2. This word (Surrender) 18 Vocablllin Artis, and therefore where a 


of * 25 Surrender is needtul, it this one Word be wanting, all other Words uſed 
Cites this lay- 


opybold. 


o 
— > — — 


— 
—ũ—U— — ͥꝗꝓũ ¶ äAæꝙͤ — — — 


ing of Lord in 97 d1ary Conveyances are ineffual and inſufficient zo convey any Copyhold 


Coke; but Hſtate; tor it a Copyholder comes into Court, and offers to paſs his Co- 
ſeems e con- pyhold by Word of Grant, of Gitt, of Bargain or Sale, or ſuch like, 
wa. i doubt he will tail of his Purpoſe, tor as he is tied to a ſingular Form 
of Aſſurance, ſo is he reſtrained to peculiar Words in his Aſſurance. 
Co. Comp. Cop. 51. S. 39. 


3. A Surrender (where by a ſubſequent Admittance the Grant is to receive 


his Perſection and Confirmation) 7s rather a manife/ting the Grantor's In- 


tention, than of paſſing away any Intereſt in the Poſſeſſion, tor till Admit- 
tance the Lord takes Notice ot the Grantor as Tenant, and he ſhall re- 


ceive the Profits of the Land to his own Ule, and ſhall diſcharge all 
Services due to the Lord; but yer the Intereft is in him, but ſecundum 
quid, and not abſolutely ; tor he cannot paſs away the Land to an 
other, or make it ſubject to any other Incumbrance than it was ſubject 
to at the Time of the Surrender, neither in the Craxtee is any Manner 
of Intereſt inveſted before admittance; tor if he enters he is a Treſpaſſor, 
and puniſhable in Treſpaſs, and if he ſurrenders to the Uſe of another, this 


| Surrender is merely void, and by no Matter ex poſt Facto can be confirm-. 


ed]; for though the firſt Surrender can be executed before the ſecond, fo 


that at the Time of the Admittance ot him to whoſe Uſe the ſecond Sur- 
render was made, his Surrenderor has a ſufficient Intereſt as abſolute 


Owner; yet becauſe at the Time of the Surrender he had but a Poſſibility 
of an Intereſt, therefore the ſubſequent Admittance cannot make this 
Act good which was void ab initio. But though the Grantee has but a 


Poſlſibility upon the Surrender, yet this is ſucli a poſſibility as is accom- 
panied with a Certainty, for the Grantee cannot pothbly be deluded or 

_ detrauded of the Effect of his Surrender, and the Fruits of his Grant, for 
if the Lord retuſe to admit him, he is compellable to do it by a Sub- 

pana in Chancery, and the Grantor's Hands areever bound from the 


diſpoſing of the Land any other way, and his Mouth ever ſtopped from 
revoking or countermanding his Surrender. Co. Comp. Cop. 51. S. 39. 


Surrender of 4. Surrender is but in Nature of a Deed-Poll rather than an Indenture, 
2 Pollibility and enures by way of Limitation of Uſe; Arg. Saund. 151. Paſch. 


enuresby 


aye 3 Car. 2. in Caſe of Wade v. Bache. . 


Grant; per 5 3 Y 9 
Coke Ch. J. Roll R. 318. in Caſe of Lane v. Fannell. 


This in Roll e : (W) Copyhold. 


is Letter (K) 8 ( urrender.) 
in fol. 499. 3 


Cro. E, 662, 1. F there be Baron and Feme Copy holders to them and the Heirs 
pl. 11. Col- of the Baron, and the Baron dies, the Heir of the Baron may 
chin v. Col- ſurrender his Reverſion into rhe Hands of two Tenants of the Ma⸗ 


col, $5 nor out of the Court, who by the Cuſtom have Power to take 


od.  SUrrenders betore Admirrance, and during the Lite of the Feme ; 
bol. and this is a good Surrender, for the Reverſion was caſt upon 


him by Delcent before any Admittance. D. 41. Eltz. B. B. be⸗ 
tween Calc bin und Ca/chin, adjudged. 


2. The Heir before Admittance may ſurrender to the Uſe of another. 


4 Rep. 22. b. the 3d Point in Brown's Cale. 
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Copyhold. ; 8 37 


1 After the Death ot Tenant for Lite he in Remainder may, with- 
aut any Admittance ſurrender the ſame Land; for the firſt Admit- 
rance was ſufficient. 4. Le. 111. pl. 226. in Time of Q. Eliz. Hegger 


v. Felſton. 


4. It a Copyholder in Fee ſurrenders to the Uſe of B. and his Heirs, 
B. before Admittance cannot ſurrender to the Uſe of another, tor be- 
tore Admittance B. had nothing, and his Copy, upon which he is 


admitted, is his Evidence by the Cultom, and betore that he is no 


cuſtomary 'Tenant, ſo he can transfer nothing to another; adjudged. 


Yelv. 144, 145. Mich. 6 Jac. Wilſon v. Weddal. 


5. The Heir may ſurrender be fore Admitrance ; Arg* 3 Lev. 327. f P. 4 
Hill. z W. & M. in C. B. Glover v. Cope. 3 2 3 
Law, for the Cuſtom, which makes him Heir to the Eſtate, caſts the Poſſeſſions of his Anceſtors | 
upon him. Yelv. 145. Mich. 6 Jac. B. R. in Caſe of Wilſon v. Weddal. ——1 Brownl. 1 
C. adjudg'd but it ſeems to be only a Tranſlation of Yelv. ſo where a Surrender was to A. for Lite 
and fer to the Uſe of B. in Fee; A. was admitted and died; B. may ſurrender without any new 


Admittance. 4 Le. 111. pl. 226. in Time of Q Eliz. Hegger v. Felſton. 


[X] Copyhold. 


Surrender. EE TT 
4 | is Letter (F) 
At what Place. in fol. 500. 


» 


. A Coppholder may turrender into the Hands of the Lord of In 17 Eliz. 


ſaid by Dyer = 
and Mounſon, 


Court, without a particular Cuſtom to warrant it. Co. 4 b br 


: FFF | 3 3 JJ 
a Preſcription a Surrender of Copy hold Land could not be out of Court, nor an Admittance out ot 


Court, neither to the Lord himſelf nor to his Steward, but in divers Places it is uſed by Cuſtom 
ſo to be, and there upon the doing of Fealty, and the paying of the Lord's Fine, ſhall be preſent- 


ed by the Homage to be done at the next Court, and all theſe things they ſaid are to be done by 


dhe Cuſtom, and in that Caſe it was ſaid by the Lord Dyer, that a Surrender out of Court might be 
do the Lord himſelf, to go by way of Extinguiſhment. Supplement to Co. Comp. Cop. 69. S. 3. 


2. But he cannot ſurrender to the Lord into the Hands of Tenants, A Copyhol- 
or the Reeve, ox others out of Court, wichout a particular Cuſtom, der in Fee 


c 0 9 did, accord- 
e Co. Lit. 59. 5 ing ro my "# 
5 | TO. | | 1 np pr £ | Cuſtom of the 
Manor, ſurrender his Copyhold Lands into the Hands of two Tenants, but the Surrender was to 
the Uſe of J. S. to take Effect immediately after his Death. In this Caſe it was reſolved, that as 
| unto the Surrender into the Hands of two Tenants, that might be good, altho* it was out of Court, 
J $5447 ooo EET Cn, 3 5 e 
. The Steward of the Manor may take a Surrender of a Co- 5. 7: ac 
25 pyhold our of the Manor. Mich. 13 Jac. B. B. between Honſego bre 
Heirs and Nua, per Curiam. e = tained by | 
n may VVVVTVTTTTTTT Es 3 | . Parol only. 
7 Ma⸗ 4 Rep. zo. b. pl. 21. Holcroft's Caſe.— Le. 221. pl. 309. 4 28 v. Wood, 8 C. Paſch. 33 Eliz. 
g take C. B. ſed adjornatur, —— But held per tot. Cur. contra Godb. 142. pl. 175. Trin. 31 Eliz. C B. 
b Blagrove v. Wood —L4. Raym. Rep. 76. Paſch 8 W. z. Tukeley v. Hawkins, refolv'd that a Ste- 
Creme, ward of a Manor may take a Surrender of a Copyhold out of the Manor, but cannot admit our of the 
| Upon | TT and that a Cuſtom that the Steward ſhall not take Surrenders out of the Manor is a void Cu- 
K. be⸗ * 


Ld. Raym. Rep 159 S. C. cited by Powell ] and ſaid, that a Ste ward by Parol cannot 
take Surrenders out of Court. 8 e FD | 
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len Landi to different Uſes, Which ſhall take Place ; 
fol. 499, 500. and how. 55 RT FER 9 9 5 
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38 Coppyhold. 
4. Steward of a Manor made a Commiſſion to one to take a Surrender 

in Ireland ot a Copy holder who was there, and it was holden a good 
Surrender ; cited by Manwood. 4 Le. 111. pl. 226. in Time ot Q. 

Eliz. ME 

5. The Steward of the Court of a Manor in Ireland being in England, 

ſent a Writ in the Nature of a Dedimus pote/tatem to one who was in Ire. 
land, to take a Surrender there of Copyhotd Lands; and the Opinion of the 

Judges here, to whom the Caſe was referred to adviſe, and certify their 

pinioh, was, that ſuch a Surrender taken by Dedimus was good e- 
nough; But note, that in ſuch Caſe it mult be intended, that ſuch giv. 

ing Power to take a Surrender, if it be to be done, it muſt be alledg- 
ed to be done either by Preſcription or Cuſtom ; tor that Surrenders gene- 
rally taken out ot Court mult be by Cuſtom. Supplement to Co. Comp. 
25 „ ST 1 ., . 
2 Roll Rep. 5 Baron 2 Feme Copyholders in Right of the Feme ſurrender out of 
er Court into the Hands of the Steward, and the was examined by him, 
Pe © Tho' in an Ejectment brought it was not proved, that he was Steward 
by Patent, nor that there was any ſpecial Cuſtom to warrant it, yer it 
was reſolv'd per tot. Cur. to be good; and Mountague ſaid he had 
known it ſo adjudg'd. Cro. J. 526. pl. 2. Paſch. 1) Jac, B. R. Smith- 
„„ * )))) ; ᷑ M A ey 


Comyns's 7. Where a Steward of a Manor has a Power to make a Deputy, and he 


* 2 E. makes B. his Deputy, and B. by writing under his Hand and Seal make C. 


0 Nabe that and D. his Deputies, jointly and ſeverally to take a particular Surrender 
tte Surren only, D. took the Surrender out of Court to the Uſe of the Surrenderors 


der was good. Mill. Per tot. Cur. this is a good Surrender. Ld. Raym. Rep. 658. 
aged er Paſch. 13 W. 3. B. R. Parker v. Ketr. FFF 
Courts. (K) 8. Steward of a Copy hold Manor may without Cuſtom take Surrenders 
pl. 1, out of Court, tor he has the Power of the Lord, and the Lord may do it; 
K per tot. Cur. there is as much Reaſon that the Steward ſhould take 
SGiurrenders out of the Manor as the Lord, and that he ſhould 40 it out 

of the Manor as out of the Court. 1 Salk. 18. 4. pl. Trin. 1 W. & M. 
76ↄVA [[ oe 5 = 
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Ti- in Rel [Y] [Where there are ſeveral Surrender s of the ſame 


; a Copy holder in F ee ſurrenders into the Hands of certain cu- ; 
or agg omary Tenants to the Uſe of his Wife in Fee, and after, before 
8 — SC. any Court, the ſaid Copyholder ſurrenders the ſame Lands into the 


& S. P. ad- Hands of other * cuſtomary Tenants, to the Uſe of his Wife tor Lite, 


mitted. the Remainder to another in Fee, and at the next Court both Surrenders 
are preſented, and the Steward admits the Wife according tothe ſecond. 
Surrender, this is a good Admittance, and the Wite ſhall have it but 

or — and ſo it is a good Remainder. P. 8 Ja. Scaccarto, ad- 


; This in Roll [2.] If a Coppholder in Fee ſurrenders out of Court into the Hands 


is (E] pl. 3. of Tenants according to Cuſtom, to the Uſe of B. in Fee, upon Condi- 
— 8 tion, that if he pays 101. to B. the firſt of May after, it ſhall be law- 


pl 10. S. C ful for him to re- enter, and after, and betore Payment of the 101. 


adjornatur. ſurrenders into the Hands of Tenants, to the Uſe of C. in Fee, and 
23 4 atter, before the ſaid firſt of May, A. pays the Money to B. and alter, 
253; 264. Ph ©” wo e and 
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Copy hold. V¾⁊• 


and betore the ſaid Day, A. ſurrenders into the Hands of "Tenants to 27. 8, C. ad» | 


Poover of diſpo 


u ere preſented at the next Court; the Steward adm 


99. Hill. 8 Jac. in the Exchequer, Gooche's Caſe. 


the Uſe ot D. in Fee, and the Cuſtom of the Manor is, that the Sur⸗ judged ac. 


renders made out of Court into the Hands of Tenants ſhall be vold * 3 


if they are not preſented at the next Court, and at the next Court the 11. 8. C. held 
Surrender to B. is not preſented, bur the Surrender to D. is firſt prefent- accordingly. 


ed, and after, at the ſame Court che Surrender to C. is preſented ; in TT OE 
this Caſe, upon the whole Matter, C. ſhall have the Land; for, Co Comp. 


- notwithſtanding the Surrender ta the Uſe of B. upon Condition Cop. 5570 


nothing paſſed out of the Copyholder, but the Eſtate remained in S. 3; cites 
him tul it is preſented at the next Court, ſo that A. had Power 3 N 
notwithſtanding the Surrender to the ule of B. to ſurrender to the Sid. 61 


Uſe of C. but it was ſubject to be vold if the Surrender to B. had — Gib. 


been preiented ; as if a Yan acknowledges a Deed of Bargain and N of 
Sale, aud after bargains and ſells to another, ik the ſecond Deed en 252: 


be imtolled, and the firſt not, tbe ſecond Yan thaill have the Land; 7 fl Ce 


| l » fays, it ſeems 
ſo it is of the Conuſance of a Fine; then in this Caſe, the firſt this mutt be 
Surrender not being preſented, and fo vold, the ſecond Surrender underſtood 


is to be preferred before the third Surrender, both being preſented 'f**<Moncy 


at the nert Court, and the Pertormance or Non-performance of pa rr 


aid, or a 


the Condition is not material in the Caſe, but it is all one as if ft Court had 


had been abſolute without any Condition. Mich. 8 Car, B. N. been held 


between Bargoign and Spurling, ddjudged per Curiam upon a ſpectal before the 
Verdict, Intratur Trin. 7 Car, Rot. 3/7. due 24 


due, and 
there the 


Surrender had been preſented ; for it ſeems the Preſentment of the firſt Surrender, after the Payment 


of the Money, had been void, becauſe the Surrender was void then, and a void Surrender cannot be 
prelented, and until a Surrender be preſented, it cannot bind the Intereſt of the Land; ſed quære.— 
S. C. cited Arg. Pollexf. 50 ts VI dy 


3. A Copyholder in Fee ſurrendered to the Uſe of himſelf for Life, the 4Rep. 23. a. 


1 Remainder to J. his Son for Life, the Remainder to the Uſe of bis laſt p\.6.5. C. 
Nil, and the Admittance was ſecundum Formam Redditionis predil”. F acjudged, 


dies, atterward the Father ſurrenders to the Uſe of the Defendant, and died, frovle * 


without making a Will. It was the Opinion of the Juſtices, that by the Copyhold 


| ſecond Surrender it paſſed to the Defendant, and it is as a Feoffment at being limi- 
this Day to the Uſe of his Will, for it is to the Uſe of himſelf, be. to the 


cauſe he might diſpoſe of it by his Act in his Life-time, and ſo he might Wal. — D 


— do in this Caſe, Cro. E, 441. pl. 4. Mich. 3) & 38 Eliz, B. R. Fitch mained in 


8 Copy- 
5 not in the Lord. - - Gilb. Treat. of Ten. 182. cites S. C. for all the Deſign of the one Fang 


3 e * of it by Will, not to veſt the Intereſt 
ing of it. m 


in any Body, or to give away the 


7% A being ſeiſed of a Copyhold in Fee, ſurrendered 20 the Uſe of his 1 Roll Abr 


Wife by the Hands of 2 Tenants, according to the Cuſtom, and after- 499. pl. 2. 
wards ſurrendered the ſame Land into the Hands of 2 Other Tenants to Fern the 
the Uſe of his IW; Fa Zi R . R 0 hrit Surren- 
ife for Lite, Remainder to J. F. in Fee ; both Surrenders der to be 
- itted the Wite upon made to the 
the ſecond Surrender ; it ſeems to be admitted, that it was good. 2755 Wite in Fee, 
55 ts and ſays, | 
eee | | | | 4s Hoke a good 
and the Wife ſhow] 5 . | 5 98 5 : dmittance, 
Hill 5 Jac id Son uave for Life, and the Remainder ſhould be to J. S and that it was adjudged, . 
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6 5 
2 Copyhold. 
Fenn [ZI I bat Act ſhall be ſaid a Surrender in Law. 
(L) in fol. | 
501. 


8. C. cited 1. IF a Copyholder in Fee takes the ſame Land from the Lord by 
3 1 another Copy tor Lite, this is not any Surrender or Oeter⸗ 
upon He. Mination of his Copphold of Inheritance; for a Copy hold cannot be 


upon a De- r . | 3 
9 00 that ſurrendered but by actual Surrender in Court, this is lurſum reddens 
this latter into the Hands of the Lord, and not by Surrender in Law. Mich. 
1 37. El. B. between Shepherd and Adams ; whith intratur Hill. 36 El. 
wp of fis 18. Rot. 2640, adjudged, Quod vide Y. 13 Ja. B. R. tame Cale, 
| heritance. und there it is admitted a Surrender; but there ſain, the Revertion 
OY, is in the Surrenderor, n Diſpoſition being made thereof 
pl. 24 cites 8 C. as adjudg'd that it ſhould be no Eſtoppel to claim other Eſtates, and fo he ſhould 
not loſe the Inheritance; and that the Record was brought into Court and read, and the Reaſon of 
the Judgment was, for that it was no more than if the Copy holder had (urrendered to the Lord to the 
Uſe of himſelf for Lite, with the Remainders over for Lives, and fo the Reverſion in Fee ſhould 
continue in himſelf, —-—— = Gilb. Treat. of Ten. 238. cites S. C. that it Copyholder in Fee come into 
Court, and there accepts a Copy to himſelf tor Life, Remainder to his Wife tor Life, Remiinder to 
his Son for Liſe, this is tantamount to a Surrender to the Uſe of himſelf &c. but he hath his old Re- 
verſion in him, for there is no Ground to make a Surrender of that by Conſtruction, becauſe he has 
made no Diſpoſition of it; but as this Caſe is in Rolls, it is ſaid that it was no Surrender, for that a 
Copy hold cannot be ſurrendred by a Surrender in Law, but only by actual Surrender, yet as it is in 
other Places in Rolls, it is as in Bulſtrode, held to be a Surrender, but that the Reverſien was ſtill 
in the Copynoiger, Denon, 1 e ft 
＋ Roll ep 256. pl. 24. Mich 13 Jac. B R. Southcott v. Adams, S. C. a Copy holder in Fee came 
| Into Court, and accepted by Copy of the Lord an Eſtate for his Life, Remainder to his Wife for 
Life, Remainder to his Son for Life. Haughton thought that this was a Surrender of the Inheri- 
rance, but Doderidge e contra, and held that the Reverſion in Fee continued in him; but as to this 
Point the Court directed the Jury to find a Special Verdict, bur they being ready to give a General 
Verdict, the Plaintiff was nonſuired: - - 3 Bulſt. 80. Belfield v. Adams, S. C. accordingly. —— 
Supplement to Co. Comp. Cop. 68. S. 2. cites 8. C. — If the Acceptance had been only of an Eſtate 
tor Lite to himſelf who had the Fee, there might be ſome Queſtion, whether this ſhould not con- 
clude him of the Inheritance; Per Doderidge J. Roll Rep. 256. e wp 85 


Sil. Treat. 2. [So] If a Copyholder in Fee comes into Court, and ſays, That 
g E 7 en. 237- he renounces his Copy, this is not any Surrender. M. 37 El. B. 
D 7 ͤ̃ V 8 F | 

that be «vill hold the Land no longer by Copy but by Bill, on which the Lord makes him a Bill, which 
Tenant accepts, per tot. Cur. it is a Determination of Copyhold. And. 199. pl. 235. Coleman v. 
| KBedill — Le. 199. pl. 273. Mich. 3 & 32 Eliz. C. B Coleman v. Portman, S. C. held clearly a 
good Surrender. — Gitb. Treat. of Ten. 283. cites S. CG. MOONS e 


2 Le. 49. pl. 3. MA. ſeiſed of the Manor of D. became bound in a Statute to A. who 
65. S. C. in died. The Executors of A. ſued Execution againſt M. Upon the Extendi 
totidem Ver- tacias a Liberate iſſued, and thereupon the Manor was delivered to the Exe- 
7 wa Tome Cutors, but was not returned. NM. commanded a Court Baron to be held, 
W Us Came and was held accordingly by Sufferance of the Executors, who were preſent 
Cop. 77. S. at the Time, and in M's Preſence they ſaid, viz, we have nothing to do with 
2. cites S. C. this Manor; per Wray Ch. J. this is no Surrender; for the Words are 
dd Lord not addreſs'd to M. the Conuſor who is capable ot a Surrender, nor to 


ee Au any Perſon certain; and this is but a general Speech. Le. 279. pl. 378. 
generally, _ Hill. 28 Eliz. B. R. Penruddoc k v. Newman, N TE - 
that no At | q — —_ | : 


' or Ihords of the Copybolder can paſs bis Copybold in ſuch a Manner, as that the ſame ſtall be accounted t. 
amount io a good Surrender of the ſame ; but that yet it reſts upon a Diffe rence. == 
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c ofthe Copyholder ſhall avoid the Admiſſion, becauſe of the Inſuffcien- 


|, which 
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clearly 1 
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Copyhold. 4.1 
4. Lord pretending a Forfeiture by a Copyholder in Fee, the Copyholder Supplement 
agrees to pay him 5 I. and paid it, i Confederation whereof he was to enjuy to Co. Comp. 
the Copyhold, except a Wood, tor his Lite, and his Wife's Widowhood, and my a e 
that the Tenant hu, have Election whether the Lands fhould be aſſur'd that this 
to him by Copy or by Bill &c. The Tenant choſe to have the Land afſured was a good 
ro Him by Bill; The Lord enjoyed the Wood, and this was held a good Surrender, 
Surrender for Lite only, and that the Lord had the Wood diſcharged 5 a . 
of the cuſtomary Intereſt. Le. 191. pl. 273. Mich. 31 & 32 Eliz. C. B. eg 
Coleman v. Sir H. Portman. e 1 5 


—-— 


in the Wife 

5 = | „ for her Life. 
— Gilb. Treat. of Ten. 23, 238. cites S. C. and ſays, that the Communication in this Caſe ſeems to 
have been that which cauſed the Surrender, for nothing elſe could; and for aught appears this Com- 
munication was out of Court; The Acceptance by Bill could not be the Snrrender in this Caſe, for 


re nd C C's | | * 


the Bill was never made of that, ſo that it could only be the Communication that amounted to a Sur- 


6. A Bargain and Sale to the Lord is a Surrender; Arg. 2 Show. 131. 
nh F iy Re SO . 
7. If a Copy holder or other cuſtomary Tenant ſhall ſay to his Lord, Le. 177, 


F. Pard Agreement adjudged a Surrender; Arg. 2 Show. 131. cites 


or other Perſon, in the Court of the Manor, I agree to ſurrender my Lands, er pl. 350, 
| theſe Words will not be a Preſent, or an expreſs Surrender, nor will Trin. 


* 
they amount to fo much as a relinquithing of his Eſtate; for in Truth Eliz B. - 7 


it is not any Thing in preſent but an Act to be done in Futuro like unto Randal, S. P. 


the Caſe put by Wray Ch. J. A. ſeiſed of the Manor of D. demiſeth and ſeems 
the ſame Manor at Will, that it is no Leaſe, no more in the other Caſe to be S. C. 


ſhall it be a Surrender, or a relinquiſhing his Copy hold, or Copyhold 5%] Gilb. 


Eſtate, but yet, notwithſtanding, it will be agreed, that in ſome Caſes Ten : 


an expreſs and particular Agreement made by a Copyholder with the ſays, there 
Lord of the Manor, tor, or concerning his Copyhold Lands, will a- oy be 14 
„ | | 0 | | 5 Reaſon w 
"  addecnttadtitie. cmcetetaduce doabad 
| 5 : 55 in Court 


mould be of more Validity than a Surrender by Words out 8 


. If a Cop holder bargains and ſells his Land to F. G. and this is found 


by the Homage, and j S. prays to be admitted Tenant, yet the Heir 
cy of the Surrender taking by the Words of Bargain and Sale, and not 


by the Words of the Surrender; per Lord Dyer. D. 3 Eliz. Calth. 
_ Reading. 177. %%%ͤö;; 1X . 


9. It a Copyholder comes into the Court, and deſires his Lord to admit his 
Son to be Tenant in his Father's Place, this ſeems a good Surrender to 


the Uſe of his Son. Calth. Reading. 3), 58. 5 


10. If a Copyholder will iz the Preſence of other Copyhalders of the 


| ſame Manor ſay, that he is content to. ſurrender his Copyhold Lands to the 
Ve of F. §. this is no good Surrender; But if he ſays he doth ſurrender 


znto the Hands of the Lord to the Uſe of J. S. if the Lord will thereunto a- 
gree, this is a good Surrender, whether the Lord will or not. Calth. 


1 ; 

2 8 el 
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11. It the Tenant reſigns his Intereſt in the Court, into the Lord's 


Hands, there withal for the Lord to do his Will, this is a good Surrender 


1t it be accepted. Calth. Reading. 58, 


12. If a Copy holder ſays he will be no longer the Lord's Tenant, though 
theſe 19 be recorded, yet this is no good Surrender. Calth. Read- 
8 5 

13. It a Copy Holder for Life takes a new Eſtate for Life by Copy, this is a 
Surrender ot his firſt Eſtate. Calth, os e e 


N | 14. But 


by Words 
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Gilb. Treat. 19. It he come into Court, and ſays, he is weary of his Copyhold, and 


| Gil, Treat and Tenant a Conveyance need not be according'to the Cuſtom of the 
of Ten. 237. Manor; tor a Copyholder has no other Uſe of the Cuſtom, than to con- 
9 


Surrenderee Gaudy J. the Grant is good, but now tis but a Rent-Seck, and it Was 
admitted ſe- ſaid by ſome, that the Leſſor ee Rent reſerved on a Leaſe for 


* 
Hs > 


| : Copyhold. 


14. But if a Copyholder for Life takes a Leaſe of the ſame by Indenture for 
| Life, this is not a good Surrender of the Copyhold; Quære. Calth, 
Reading. 59. 1 "Bs 82 a 
15. It a Copy holder comes to the Lord and tells him, that for the Pre- 
ferment of his Son in Marriage with ſuch a Man's Daughter, his Will is, 
to give his Land preſently to his Son, and deferes the Lord that he would be 
contented therewith, this is no good Surrender. Calth. Reading. 59. 
16. But if he ſaid theſe Words in the Lord's Court, and the ſame is re- 
corded, or found by Homage as a Surrender, and ſo preſented, then this had 
been a good Surrender, without any other Words of Surrender. Calth. 
Reading. 59. 


E * 294. requeſts the Lord to take it, this is a Surrender; tor between the Lord 


vey his Lands to a Stranger; per Hobart Ch. J. Hutt. 65. Trin. 19 Jac, 
0 ne ſays, in Caſe of Blemmerhaſſet v. Humberſtone. WO 5 
NE DCTS | | | x wen | 3 | 
content to ſurrender, this is no Surrender, for it only expreſſes his Inclination to do it, but not that he 
actually does it; and adds a Quære, if Words ſpoke out of Court will amount to a Surrender; But 
any Words ſpoke in Court by a Copy holder, ſewing his Intention to ſurrender into the Lord's Hands, amounts 
ro a good Surrender. Ibid, 5 . e 8 ay We, 


e * ON ; p n S ** 


Gib. Treat. 
of Ten. 281. 
Rent was re- 1. F \Opyholder leaſed his Land for Years by Licence, and afterwards 
2 = by Deed granted the Rent to a Stranger, to have during the 
Fu and the Term & c. The Leſſee attorned and paid Rent to the Grantee ; per 


| (A. a) Of what a Surender may be. 


veral ee Years unleſs he ſurrenders the Reverſion alſo. Le. 315. pl. 441. Paſch. 30 
of ihe Land. Eliz. . B. & Auſtin v. Smith, * Fn 


and after-: . 3 1 . . 

wards the Rent was aſſigned over, and was ſo done by Surrender and Admittanee. It was inſiſted, 
that tho' in Strictneſs the Rent would not paſs in Law by Surrender, yet the Surrender and Ad- 

mittance were Evidences of the Agreement for the Sale, and the Plaintiff was a Purchaſor, and ſo inti- 
tled, and decreed accordingly ; per Jefferies C. 2 Vern. 16. pl. 10. Hill. 1686. Spindler v. Wil- 
8 V „„ = e „ 8 


2 Boon. 
- 
oY 


2. Tho! it be incident to the Eſtate of a Copy hold to paſs by Sur- 
renders, yet fo forcible is Cuſtom, that by it a Freehold and Inheritance 
may paſs by Surrenders (without the Leave of the Lord) in his Court, 

and delivered over by the Bailiff to the Feoffee, according to the 
Form of the Deed, to be ixro/led in the Court &c. Co. Litt. 60. bz. 
3. Copyholder aliens Part, ir ſeems the Lord is compellable in Chan- 

cery to accept ſuch Surrender, Palm. 342. Hill. 20 Jac. B. R. in Caſe 
of Snag v. Fox. JJ of tn on 
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ingwell. 


make a Surrender of his Land to N. R. this Surrender is to the Uſe of 
J. S. becauſe of the Conſideration expreſſed in the Copy, and not to 
the Uie of N. R. But if in the Copy the Uſe be expreſſed to N. R. and 
no Con ſideration mentioned, the Uſe expreſſed ſhall ſtand againit any 


I. 12 for Lite of a Copphold, where there is a Remainder 
ger. 107. 


5 


(B. a) Surrender. To whoſe Uſe it may be. 


i. A Man may Surrender to the uſe of his Wife. 4 Rep. 29. b. 
N A pl. 18. Mich. 27 & 28 Eliz. in Caſe of Bunting v. Lep- 

> A Surrender to the Steward to his own Uſe is good, for the Entry And tho! it 
is Quod ſurſum-reddidit in Manus Domini, and the Steward is a Fog N 
but the Lord's Servant, and the Surrender is to the Lord, and not to; roved, that 
him. Cro. E. 17. pl. 43. Mich. 41 & 42 Eliz. C. B. Erith v. Reeves. by the Cuſ- 

| 1 FCC „ Ee A Ra Re „„  { & 
Manor a Surrender could not be made to the Steward himſelf to his own Uſe, the Court rejected it, 
cauſe it was againſt Law. Cro. E. 717. in 8 C. — Supplement to Co, Comp. Cop. 67. S. 1. cites 


5. C. —-Gilb. Treat. of Ten. 261. cites S. C. 


3. If a Surrender be made in Court into the Hands of the Lord or 
his Steward, it muſt be to ſuch a Perſon or his Uſe who is in Eſſe, and 
capable of ſuch a Surrender, or that may take preſently by Force of 


the Surrender, otherwiſe ſuch Surrender, tho? it be an actual Surrender, 


made in the Court of the Manor to the Lord or Steward himſelf, is 
not good. Supplement to Co. Comp. Cop. 67. S. 1. 
4. If a Copyholder i» Conſideration of 201. to be paid to F. F. does 


Conſideration to be averred. Calth. Reading. 37. 


— 8 Fx * * LE 8 2 14 x 4 _— 8 * I. . 


—_ 


(c. a] By what Perſons, and to whom it may be Tft in Roll 


i | is Letter 
Surrendered, (9) 


Fol. 503. 
over, may ſurtender to the Lord. Co. 9. Marg. Pod⸗ 


2. If the Lord of a Manor for the Time being be Leſſee for Life or Gilb. Treat. 


for, Years, Guardian, or any that has any particular Eſtate, or Tenant or Ton. $67. 


Cites 8. C. —— 


_ at Will of a Manor, (all which are accounted in Law Domini pro * When he 


Tempore) do take a Surrender into his Hands: and bef ; 7 
3 . | | | 3 4 ore Admittance is become 

the Leſſe for Lite dies, or the * Years Intereft, or Cuſtody do end or Tenant at 

determine, or the Vill is determined, tho the Lord comes in above the ſufferance 


| 0 b ke 
Leaſe for Lite or for Years, the Cuſtody or other particular Intereſt eee 


or Tenancy at Will, yet he ſhall be compelled to make Admi cited by 

according to the Surrender. Co. Litt. 715 cites it as held 17 Eliz. os 

in the Earl of Arundel's Caſe, pas mms anon : J. ; 4 ＋ 
7 5 | R. 2. Roll Rep. 1878 » ” 


3. A Tenant for Life of a Copyhold, Remainder over in Fee to B. 2 Le. 239% 
B. may ſurrender his Eſtate, if there is no Cuſtom to the contrary ; tot Pl. 329.8 C. 
the Eſtate of Tenant for "Lites and of him in Remainder, are bur one i totidem 
Eſtate, and the Admittance of Tenant for Lite is the Admittance of — 
him in Remainder; held by the Barons. 4 Leon. 9. pl. 38. Mich. 33 

Eliz. in Scacc'. Butler v. Lighttoor, | Fra 
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| does not ap- | 
pear. — Baker. 
Bub. Treat. 


: : Cru. E. | 90. 1. 


VW 
; Knight S.. : 1 mnay 
Fortipan, B, may 


Wo a AEtatem: . Le. 95. pl. 124. Hill. 30 Eliz. B. R. Knight v. Foot- 


that ſhe is 


an Examination, was held good. 


|  Copyhold. | 


Supplement 4. J. S. was generally retain'd by the Lord of a Manor by Paro! to be 
to Co. Comp. Steward of his Manor, and to keep his Courts, adjudg'd that ſuch 
8 3 Steward niay take Surrenders of the Cuſtomary Tenants out ot Court; 


But ſays for till he be diſcharged he is Steward of the Manor as well by Re- 


Quzre — rainer, by Parol, as if he had a Grant thereof by Deed. 4. Rep. 30. 


See Tit. b. pl. 21. cited as Holcroft's Caſe. 


Steward of | 


Courts (F) pl. 1. and the Notes there. 


5. Any one who may be à good Granter in a Detd at Common Law, may 
make a good Surrender of Copy hold Land, As any Body Politick or Cor- 
porate, Felons before Attainder, Baſtards, Hereticks, Lepers, Deaf, Dumb, 

or blind Men, being "Tenants, may ſurrender a Copy; and Surrenders 

made by ſuch who are diſabled to make a Grant at Common Law are 
void, As Surrenders by Infants, Aliens, Ideots, ſuch as are born deaf, dumb, 
and blind, Women covert without their Husbands See Co. Comp. Cop. S. 34,35. 


Leb. 1. 6. Where the Cuſtom of a Manor is to Surrender to two Copyholders 


Milfax ve ot of Court, a Surrender to the Heirs of a Copy holder before Admittance is 
ou ha good; per Twiſden J. the other Juſtices being abfent. Keb. 25. pl. 
N 74. Paſch. 13 Car. 2. B. R. in Evidence o 4 Jury. Munitas V. 


of Ten. 271. cites S. P. that it is good. 


—— 


[D. a] Surrender. By or to Feme Covert, In- 


* joined in a Surrender to J. S. in Fee. B. dies. The Heir of 
enter, and 18 not put to his Plaint In Nature of a Dum tuit infra | 


judged. —— man. 


t is no Diſ- 


continuance. Gilb. Treat. of Ten. 179. —— An Infant ſurrenders Copy hold Lands, he may at 
full Ape diſagree and enter; for in Caſe where an Infant makes a Feoffment in Fee, he may enter, 
much more in Caſe of a Surrender; for a Feoffment is a Conveyance which will work a Diſcontinu- 
ance, but a Surrender will not. Gilb. Treat. of Ten. 261. 5 N . 


A Jena: 2. A Surrender by a Feme Covert made upon Examination before tuo 
out of Curt Tenants of the Manor by Eſpecial Cuſtom is good. Cro. E. 117. pl. 43. 


cannot take a Mich. 41 & 42 Eliz. C. B. Erith v. Reeves. 


| * 3. But without Eſpecial Cuſtom to warrant it, it is not good, becauſe 
vert, for it is a Fudicial Ad, proper to be done in Court; and Walmſley faid it 
was ſo adjudged upon Demurrer in a Lancaſhire Caſe, where ſuch a 


ſecretly to 


ine Cuſtom was pleaded and adjudged good. Cro. E. 517. pl. 43. Mich. 41 


r V 5 
Opinion of the Judges. Toth. 108, cites 38 Eliz. li. A. fol. 420. Rich v. Erth.——Gilb. Treat. of 


Ten. 295. cites S. C and ſays, that an Examination ot a Feme Covert by the Ste ward out of Court, 
though it did not apprar that he was Steward by Patent, or that there was any ſuch Cuſtom for ſuch 


— A Feme Covert may receive a Copyhoid Eſt ate by Surrender from her 


Husband, becauſe ſhe comes not in immediately by him, bur by mediate 


Means, v1z. by the Admittance of the Lord according to the Surrender. 
Co. Comp. Cop. 49. S. 35. _ N 


A Tinant for Life, Remainder in Fee to B. an Infant ; they both 
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— eIE * ” 1 Foy 


_ Copyhold. 1 45 

g. A Feme Covert being ſecretly examined by the Steward, comes into Gilb. Treat. 
Court with her Husband, and releaſes by Surrender in Court to a Tenant 0 5 arc 
in Poſſeſſion; The Husband dies; This is good to bind the Wile, and a 
che Tenant needs no new Grant or Admittance of the Lord, and athrm- 
ed the Judgment. 2 Show. 82. pl. 70. Mick, 31 Car, 2. B. R. Stone v. 
Exton. 4 BOT _ 

6. The Surrender of a Copy hold Eſtate by an Infant of 4 or 5 Nears of 

Ape allow'd of by this Court, yet the Lord of the Manor inſiſted, he 
never heard ot any Admittance in that Manor at ſuch an Age. 2 Chan. 


et — 


may Rep. 392. 2 Jac. 2. Naylor v. Strode. | 
vn b, == 
ders — f N * 
axe 8 | | 1 
4.3 ; = (Ea) Surrender. How. Conditional and charging 
der > 1 the Eſtate. . 
ce is 5 
S V. 1. HE Father ſeiſed of a Copyhold in Fee ſurrenders it to the Uſe HS. C cited 
| _ his Son in Fee upon Condition to perform Covenants in an Indenture; Supplement 
the $07 af ter eee to F. S. upon Condition, that if the Son 10 Co Comp. 
5 pay 101. the Surrender to be void; the Son neither pays the 10 J. nor per- N e 
forms the Govenants ; the Father enters, and dies ſeiſed; the Lands * ok 
3 to the Son; It was the Opinion of the Court, that by the Entry of the Ten. 260, 
Father, both the Surrenders were avoided, and that the Son might well 267. cites 
* enter after the Death of his Father, and avoid the Surrender made to 1 
: J. S. Cro. E. 239. pl. 6. Trin. 33 Eliz. B. R. Simonds v. Lawnds, N 
2. Surrender was o the Uſe of one in Fee upon Condition to pay 109 1, Gilb. Treat. 
5 to a Stranger, and if he failed, that it ſhould be to the Uſe of a Stranger in of Ten. 260. 
hats © Fee, whether in this Caſe (upon the Tender of 100 l. to a Stranger, —_—_ 
leir r and he refuſing) the Condition be ſaved, for as much as it is to be done this Caſe 
int ee Stranger. The Court moved, that it ſhould al ſo be ſpecially found. now ſeems 
Foor. Cro. E. 361. pl. 22. Mich. 36 & 37 Eliz. C. B. Paulter v. Corn- to be be- 
8 hill. „„ e ET 8 
ff | Doubt, that 
may at tion is ſaved; for it was the Deſign of the Parties that the Surrenderee ſhould 3 3 
y enter, therefore if a Feoftment be made in Fee on Condition, that the Feoffee ſhall grant a Rent-charge 
continu- to a Stranger, if the Feoffee tender the Grant, and he refuſes, the Condition is ſaved, RT, 


fore two 3 30” 3. Lord of a Manor demiſed a Copyhold of Inheritance to A. o Con- Supplement 
1.43. ition to pay 20 8. per Annum during B's. ads and 100 l. at his full © Co. Comp. 
e Ae. A. tails in Payment, and ſurrendered to C. and his Heirs. The * 1 19 — 
i . Lord admits C. and afterwards B. comes to Age, but the 100 I. is not and i 
1 paid to B. The Lord enters for the Condition broken, and grants to B. was held, 


ſaid it by Copy, and whether his Entry was lawful, or that the Acceptance that the En- 
C ſuch a | had aiſt enſed 7 h h C. di h . : try was law- 
„ penſed with the Condition, was the Queſtion ; Fenner J. held, fu 
ich. 4 that he might well enter, for he to whoſe Uſe the Surrender 1s made 4 Rep. 27 
e comes in by him that ſurrendered, and by the L AN 
5 1 in by at ſurrendered, and not by the Lord, for the Lord b. cites i H. 
Trest. f Il is but an Inſtrument to convey the Land, fo the Condition is not gone; J. Fol 11, 
of Court, but Gaudy doubred thereot, &c. cœteris Juſt* abſent' adjornatur. nd Fe =. 
m for ſuch Cro. E. 582. pl. J. Mich. 39 & 40 Eliz. B. R. Pay v. Gibbon and gf Ten. 26 8 5 
7 | | | | ; e $1 | | 316, 
Brown. | ” | | 17. Cites 
from ber — that ſurely the Lords affirming the Power of the Copyholder to ſurrender an Ei abs the 
; mediate. a of the Condition for not prey the 208. is a good Diſpenſation, for that Forfeiture, as well as 
arrender. 3 had accepted Rent after the Forfeiture, for the affirming his Power to grant over his Eſtate, is as 
11 much an Indication of the Lord's Mind for the Continuance of the Eſtate, as the Acceptance; but 
b then as for the Forfeiture that accrued after the Admittance, it ſeems the Admitrance could not paſs 
5. A. au ay that, for the Land was charged with the Condition, into whoſe Hands ſoever it came, and this 


ſeems 


r 
Kt 
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146, 14}. 


| hier. Paſch, then to W. M. dies before 21. leaving a Son; the 200 l. was decreed 
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ſeems to be Fenner's Opinion, by the Reaſon he gives, for that the Ceſty que Uie coming in by the 


| Surrenderor, the Lord by his Admittance did not paſs away his Intereſt in the Condition, the Queſtion 


was, whether the Lord had diſpenſed with the Condition, not whether he had diſpenſed with the 
Forfeiture of the Condition broken, for that was not broken in Part, till after the Admittance ; yer, 


a Breach in Part was a Breach of the whole Condition. —— A Copy holder in Fee may ſurrender, re- 


ſerving Rent, with a Condition of Re-entry for Non payment, and he may Re-enter for Non-pay-. 
ment; for having a Fee ſimple according to the Cuſtom of the Manor, he may reſerve what Profits 
he pleaſes out oft by the ſame Reaſon as he may diſpoſe of it as he pleaſes. Gilb. Treat. of Ten. 


4. Where a Surrender is made by A. to B. on Condition that B. ſhall 
pay 1001. to a Stranger, theſe Words make an Eſtate conditional, and 
give Power implied to the Heirs of A. to re-enter tor Non- payment, 
and if there are Words which give Power to a Stranger to re-enter, they 
are merely void, nevertheleſs the precedent Words thall ftand and make 
the Eſtate conditional; per Doderidge Serjeant ; And per Tanfield Ch. 
g. Littleton ſays, that ſuch a Re-entry is void, for a Re- entry cannot 
be limited by a Stranger; Serjeant Nichols ſaid, that it a Surrender be 
made that he ſhall pay 100 |. this makes the Eſtate conditional, and 
gives a Re-entry to the Heirs of A. but when it goes further, and 
limits the Re- entry to a Stranger, fo that it does not leave the Condi. 
tion to be carried by the Law, in ſuch Cale all the Words ſhall be void, 
becauſe it cannot be according to the Intent; as in Caſe of Reſervation 
of Rent, the Law will carry it to the Reverſion, but if it be particu- 
larly reſerved, then it will go according to the Reſervation, or other- 
wiſe will be void. Lane 99. Hill. 8 Jac. in the Exchequer, in Gooch's 
A ß 
F. A. made a Mortgage Surrender to B. but the Money not being 
paid at the Day, B. entered without any Admittance, and deviſed the Co- 
pyhold to his Son C. and died ſeiſed. C. entered, and the Lord by A. 
greement took the Profits tor a Time certain i lieu of a Fine, but after 
- pretending the Land was forteired, becauſe B. was not admitted, and 
bad paid no Fine, refuſed to deliver up the Poſſeſſion, though the Pro- 
fits received amounted to more than the Fine. A. being dead, his Heir 
releaſed to the Son of the Lord, but without any Contideration expreſſed, 
and he conveyed the Premiſſes to his Father; it was held, that though 
ſuch Releaſe had extinguiſhed his Entry, yet the ſame ſhould eure to 
the Benefit of him that had the former Right in Truft only, and for the 
Uſe of C. the Plaintiff, and decreed the Poſſeſſion to him accordingly 
againſt the Defendants, and all claiming under them. N. Ch. R. 7, 
8, 9. 5 Car. 1. Lucas v. Pennington, Wright, and Noble. 
6. The Father both of the Plaintiff and the Defendant, being ſeiſed of a 
Copyhold Eftate, ſurrendered the fame to the Uſe of his Will, and deviſed 
it tothe Defendant, who was his eldeſt Son, paying his Debts, and ſo much 
Money to the Plaintiff, his Siſter, for her Portion, when of Age; but if he 
failed to pay the Portion, then ſhe was to have as much of the Copyhold E- 
ate as did amount to the Value of her Portion. She atterwards came ol 
Age, and the Defendant refuſed to pay the Portion, whereupon the Ho- 
mage allotted to her as much of the ſaid Copyhold Lands as they ad- 
judged to be the Value of her Portion; but the Defendant being ad- 
mitted, refuſed to ſurrender the ſame; thereupon the Plaintiff exhibited 
her Bill, to have her Portion or the faid Allotment decreed to her, and 
the Court gave Day for the Payment of the Portion, and F he failed, 
then he was decreed to ſurrender the Allotment to the Uſes declared in the 
2 Mill. Nelſ. Chan. Rep. 24, 25. 8 Car. Marſton v. Marſton. 
2 Chan. 7. A. the Father of M. ſurrendered to W. his Nephew on Condition to 


— u. Day 200 1. to M. at 21, and if ſhe dicd before 21. without Heirs of her Body, 
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< the Son, and that the Lands ſtand charged with it. 2. Chan. Rep. 34 Car. 2. 


- out ſuch Cuſtom. Co. 9. Combe 75. b. refolved, | 


| e „„ arg ia Fs | Law be 
otherwiſe great Inconvenience would enſue; for how ſhould Copy holders that are in Pri | 
guiſhing in Bed, or beyond the Seas, Surrender but by Attorney !— 
Letter of Attorney to two Tenants of the Manor, to ſurrender his Copy hold out 
bis Heirs; they ſurrendered the ſame accordingly, and at the next 


into Court, (but no Cuſtom was found to warrant ſuch a Surrender.) Notwithſtanding in that Caſe it was 
_ reſolved, 1ſt, That it was a good Surrender, becauſe he might do it De communi jure without al- 
leging any Cuſtom. 2dly, When the Tenants ſhewed the fame in Court, 
Supplement to Co. Comp. Cop. 70. cites 9 Rep. Comb's Caſe. 


render in Court. Ibid. 236. S. P. and cites Ss. C. . 
2. Dill. 28 liz. Chapman's Caſe, cited Cin] Co. 9. Combe 56. Co. Com 
it was held, That where * by the op 
Court might ſurrender into the Hands of the Lord, by the Hands e, 
ok two cuſtomary Tenants, that in Effect are but Attornies, that ©. 4 J 
the Cuſtom, that is theyBarrant thereof, ought to be purſued. 

Ten. 203. S. P. Ibid, 236. S. P. that he cannot do it by Attorney without a ſpeeial Cuſtom. 


, ” — 
2 —_— 
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— 


* 


8 v Tj C. the 
214. 33 Car. 2. Roſe v. Tiller. 5 Mer 
F 4, and the Son died an Infant; the Husband of M. and Father of the Child took Adminiſtration 
on nem both, and ſued the Son and Heir of W. and the 200 |. was decreed to the Plaintiff, | 
It is added, that A. gave his perſonal Eſtate of good Value to W. but nothing elſe of his own to M. 
his ſaid only Child. WE | 


* 


A Copyholder ſurrenders to the Uſe of F. S. paying his Executor Gilb. Treat; 
3 ſuch a Time after his Death; He to whoſe Uſe this Sur- f Ten. 260. 


render is made takes by Force thereof preſently; per Doderidge J. 2 2 
Bulſt. 274, 275. Mich. 12 Jac 


a preſent 


5 „ -- GUIrender ; © 
for otherwiſc it can be of no Effect. 


_ 
— 


This in Roll 
is Letter (G) 
in Fol. 500, 


F. a] How; And in what Manner a Serrender 
5 may be made. 5 Tony 
By Attorney. 


't. A Copyholder in Fee may ſurrender in Court by Letter of At- Co. Comp: 


FN rtorney without any Cuſtom, becauſe he himſelf might there 8 
have ſurrendered De Communt Jure, by the Common Law, with- as +" Frog 
e fſhould the 


ſon, or lan- 
A Copy holder in Fee made a 
of Court to the Uſe of J. S. and 
Court brought in the Surrender 


and the Authority which 
was reſolved to be good, and legally done. 


— Gilb. Treat. of Ten. 202. S. P. 
and ſays, the Law allows his doing it by Attorney as an Incident to the Power which he has to ſar- 


was given to make the Surrender, all which they had done, 


p 
Cuſtom a Copyholder out of 7 ' 


he cannot ſurrender by Attorney to the Lord by two Tenants, for there 34: 8. p 
m4 


Treat of ; 


3. Gilb. Treat. of Ten. 236. ſays, that it is ſaid to be refolv'd that a 


Copy holder cannot ſurrender by Attorney without Deed, and cites Pract. 


Reg. 136. but that he may be admitted by Attorney without Deed, But 
the Ch. Baron ſays, Quære of this. rn RE, Ng 

4. By Clench ; Leſſee for Years cannot ſurrender by Attorney, bur he 
may make a Deed purporting a Surrender, and a Letrer of Attorney to 
another to deliver it. Le. 36. pl. 45. Trin. 28 Eliz. B. R. Anon. 
F. A Copyholder of the Manor of Arundel did ſurrender his cuſtomary 
Lands to the Uſe of his laſt Will, and thereby deviſed the Lands o 
bis younge/? Sen and his Heirs, and died; the youngeſt Son being in Priſon 
cakes Letten of Attorney to one to be admitted to the Land in the Lord's 


Court : His ram, and allo after Admittance to ſurrender the ſame to the 


Je of B. and his Heirs, to whom he had ſold it for the Payment of his 
D.:':5; and Wray was of Opinion, that it was a good Surrender by 
Attorney ; 
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4.0 Copyhold. I 


Attorney ; but Gawdy and Clench contrary ; and by Gawdy, it he 
who ought to ſurrender cannot come into Court to ſurrender in Perton, 
the Lord of the Manor may appoint a ſpecial Steward to go to the 


PFriſon and take the Surrender &c. Le. 36. pl. 45. Trin. 28 Eliz. B. R. 


Anon. 
6. It there be a ſpecial Cuſtom that a Copyholder for Life may make E- 


ate for 20 Tears to continue after his Death, theſe Eſtates cannot be made 
by Attorney. Co. Comp. Cop. 49. S. 34. cs NE 


J. Sy if there be a ſpecial Cuſtom, that an Infant at the Age of Diſcre« 
tion mey ſurrender a Copyhold 3 this Surrender being confirmed by ſpe- 
8 Cuſtom only, cannot be made by Attorney. Co. Comp. Cop. 49. 

8. There was a Cuſtom within the Manor of Caſtle-Dunnington, that 


any Copy holder of that Manor may make a Writing in the Nature of a Let 
ter of Attorney to two Copyholders of the fame Manor, to ſurreader his Co- 


py hold after his Death. The Queition was, whether this was good Cu- 
ſtom or not? The Court delivered their Opinion, that the Cuſtom was 


good; and Roll Ch. J. ſaid, that the Death of the Party doth not re- 
voke this Writing made in the Nature of a Letter ot Attorney, for it is 


ſtrengthened by the Cuſtom, and it it not like an Ordinary Letter of At- 


ot torney, which becomes void by the Death of him that made it; for this ; 


This in Roll 
is Letter (H) 
in Fol. 501. 


— 


N 


a S. C. cited 
"0. 


&c. Sty. 423. Trin. 1654. Roby v. Twelvess. 


Cuſtom is a Law, and the Authority here ſurvives, As an Executor ma 
{ell the Teſtaror's Lands, if he be impower'd to do it by the Will, and 
therefore the Custom is good, and let the Plaintiff have judgment Niſi, 


FE. We R " 2 LEEDS - 1 * * « 4 


F. a. 2] [Surrender by Attorney.) 
Hoy the Attorney ſhall do it. 


* 


„ II the Letter of Attorney be made to Men to make a Surren 


der in Court, the Attornies ought to purſue the Form and Man- 
ner of the Surrender in all Points, according to the Cuſtom, as the Co- 


pyholder himſelf ought to have done, as it it ought to be by the Rod, 


or other Thing. Co. 9. Combe 76. b. reſolved. - 7 
2 The Attorney ought to make it in che Name of him that gave 
him the Authority. C0, 9. Combe 76. b. reſolved. 55 

3. A Letter of Attorney was made to two to make a Surrender, 


- and they ſhewed their Letter of Attorney, and then they Authoritate 
eis per prædictam Literam Attornati data, ſurrendered it, this is as | * 

much as to ſay, that we, as Attorntes of the Coppholder ſurrender, 
and both are well done in the Name of him that gives the Authority. 
% vu non 8 


— 


— 


— — 


(G. a) Surrender. Without expreſſing to whoſe Uſe 


it ſhall be. How the Admittance may be. 


1. VF I Surrender generally into the Hands of the Lord, not expreſſin: 
to whoſe Uſe the Surrender ſhall be, this Surrender is a good dur- 


render, and ſhall enure to the Bengf? Y the Lord. Co. Comp. Cop. 49: 


S. 35. 
35 . 
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5 Man- 
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e Rod, 


t gave 


render, 
jOritatce 
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render, 
thority. 
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2. J. W. Copy holder in Fee, 10 Eliz. ſurrendred his Land into Supplement 
he Haads of the Lord by the Hands of Tenants according to the Cuſ- 3 
tom &c. without ſaying to Whoſe Uſe the Surrender ſhould be; and ar A 3 
the next Court the laid F. V. was admitted Habend' to him and his * (=p ] 434- 
in Tail, the Remainder to the right Heirs of F. V. Reſolved by the pl. 1. S. C. 
whole Court tor the firſt Point, that zhe ſubſequent Act ſpall explain the and ſays, 

. ©) Jo abet P. i/s Parti 38 Provit Lon; d that in many 
Surrender ; tor, Ontando abeſt Proviſtio artis, adeft roi io egi, and Manor there 
when the Copy holder accepts a new Admittance the Law intends that are no other 
che Surrender generally made was to ſuch an Uſe as is ſpecified in Forms of 
the Admittance, and the Lord is only as an Inſtrument to convey the Frant or 

we 8 | "0% a | Limitarion. 
Eſtate, and as it were put in Truft to make ſuch an Admittance, as — Gilb. 
he who Surrenders wou'd have him to make. Poph. 125. Trin. 15 Treat. of 
Fac. B. R. Brook's Cale. d N e Tk. 2495 


ꝗ— ll. 


eg | a: £5. cites 8. C. 
and ſays, that the ſubſequent Admittance explains to what Uſe the Surrender was made. Lord 
Raym. 626. 624. Hill. 12. W. 3. S. C. cited by Holt Ch. J. and ſaid, that if a Copy holder ſurrenders 
to the Lord without limiting any Uſe, the Copy hold belongs to the Lord, and his Eſtate is extinguiſbed, 
the fame Manner as if Tenant for Life at Ce Lay releaſes to him in Reverſion; and then 
the Grant ai be a voluntary Grant of the Lord. 5 5 IE CE, 


3. It a Surrender be to the Lord, quod inde faciat voluntatem, yet by Cuſ-- 
tum the Surrenderor by Petition or Declaration may direct it to any Perſon 
whatever, an4 the Lord muſt purſue it, and there is no Eſtate in the 
Lord, bur it remains in the Tenants Hands till Admittance of ſuch 


Party, and the Purchalor may come in at any Time; per Cur. 2 
Keb. 823, $24. pl. 41. Mich 23 Car. B. R. in Peebles Caſe. 


4. If a Surrender be made to the Lord expreſſing no Uſe, it ſhall be to 


= the Ule of the Lord; for it cannot be imagined that the Surrender 


was made to no End or Purpoſe ; and a Surrender may be made to the 


; 3 Lord, and no Uſe need be expreſſed. Gilb. Treat. of Ten. 239. 


3 - A — . 2 3 4 ” 2 3 . oe. 1 mt ae IL LIST 
* — 


3 


d a) Surrender, Abſolute Surrender, To what 


Lord. Diſſeiſor. 


1. A N abſolute Surrender by a Remainderman for Life to a 8. C. in B. R. : 
I Diiſſeiſer Lord's own Uſe was held not good, and the Copyhold Error on 


not extingu:ihed thereby, tor he had no Eſtate capable of a Surren- i B. bar 


der; tor the Poſſeſſion of the Copyholder tor Lite prevented a Diſ- Adjornatur. 
ſeiſin, and ſo the Reverſion continued in the rightful Lord; but had 2 Show. 
the Surrender been to the Uſe of another it had been good, the Lord in 173. Pitt v. 


that Caſe being only an Inſtrument, and the Eſtate not out of the Shia. "og 


* Surrenderee till the Admittance of the Surrenderor. And fo a Judg- pl. 4. S. C. 
ment in C. B. was affirm'd per tot. Cur. 2 Jo. 253. Paſch. 33 Car. 2. argued —- 
—S. K. itt v. Moore, Y POND Y 


2 Mod. 287, 
9 | . ; 0 Moore v. 
Pit. S. C. North Ch. J. and Windham inclin'd, that the Surrender was not good; but Atkins pl 

e contra.——. Vent. 359. 8. C. argued, & Adjornatur. —Freem. Rep. 245. pl. 257. S. C. 


argued, 


© TT: 0. a) Sur- 


L CT 
9 8 AY . At. — — — —ͤ — . — __—__ —  — — — 
4 „„ „ OY — — — wad C * 
5 w 
f ern * ** | 
— — * a — _ — : 


(I. a) Surrender to the Uſe of a Will. 


Dal. :6. pl. 1. Seiſed of Copyhold Lands deviſed a certain Parcel of them 
HELI to his Wite tor Lite, Remainder to his Brother and his 
01 - . : . : 

v6 that N Heirs, and afterwards in Preſence 3 Perſons of the Court ſaid to them, 

making his I have made my Will as I would have it, and here I ſurrender all my Copy- 

Surrender, holds Lands into your Hands accordingly ; by this not all his Copy hold 

mary rp Lands are ſurrendered, but thoſe only mentioned in his Will. 3 Le, 
3 18. pl. 43. 14 Eliz. B. R. Anon. 5 | 

all his Land 5 „ 3 V „ 5 
accordingly, he ſhewed that his Intent was only to 2 thoſe Lands that were deviſed by the Will. 

| Here was no Queſtion about the validity of the Surrender which was only by Parol, and into the 

Hands of the 3 Tenants of the Court, but it is not ſaid, in Court, and indeed the Caſe cannot well be 
| fappoſed to be in Court for then the Surrender had been to the Lord or Steward, and there can 
be no Reaſon why a Surrender in Court by Words ſhould be of more Validity then a Surrender 


dy Words out of Court. G. Treat. of Ten. 257. 


2. A. deviſed that B. ſhould have a Copyhold in Fee, (or deviſed a 
Copy hold to B. for ever) and afterwards a Surrender is made unto 
the Lord to grant the Copyhold according to the Will; the Lord may © 
23 17 B. in Fee. God b. 137. pl. 162. 29 Eliz. B. R. Allen v. 
e 2rthall. 2 8 „ 
Supplement 3. A. Copyholder in Fee deviſed to his Wife for Life, and that ſne 


Cop 34. 8. p. ſhould ſell the Reverſion for Payment of his Debts, and afterwards | 
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-Liee Rep. 5. Copyholder in Fee ſurrenders to the Uſe of his laſt Will, which he 
23. The ſaid he would leave with his Partner Moſs ; Moſs dies; he recites the Sur- 
RAE 8 C. Fender, and makes his Will. It ſeems the Deviſce ſhall have the Lands; 


IRE —V—— 1———ů— A er one 


for theſe Words, (that he would leave in the Hands of his Partner Moſs ) 
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6. A Surrender was made to a Feme Covert, of Copyhold Lands, with 

Power reſerved to her to ſurrender it to ſuch Uſes as ſhe by Writing, or Laſs 
Will, in the Preſence of 3 Witneſſes ſhould dire or appoint. She made 
a Will in Purſuance of her Power executed in the Preſence of 3 Witneſſes, 
and gave it to her Daughter and Heir. Afterwards the made a Surren- 
der, together with her Husband, to the Uſe of her Husband and his 
Heirs; But this was made in the Preſence of 2 Witneſſes only, who 
ſubſcribed their Names (as Witneſſes ; ) but the Deputy Steward, who 
took the Surrender, had ſet his Name to it. On a Bill by the Husband 
after the Wite's Death to eſtabliſh this Surrender, who would have the 
Steward to be conſidered as a third Witneſs, the Daughter, the Defen- 
dant, pleaded a Title by the Will, and alſo demutred, tor that - 
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che Plaintiffs Title. 
by any Witneſs, yet J. 8. is well intitled to the Lands; per Ld. Chan- 
cellor. Barnard. Chan. Rep. 11, 12. Paſch. 1740. Tuffnell v. Page. 


is good, tho' there be no Witneſs at all; but that it is neceflary that the Will be in Writing, and if 


Truſt of a Copy hold, tho* there was no Surrender at all to the Uſe of the Will, nor the Will atteſted 


(K. a) Surrender. Take. Who ſhall take by the 


my Wife, to the Uſe of wy Brother or Sifter, the Surrenders are good 


naming the Pariſhioners by their Names, 


atter his Death. Co. Comp. Cop. 49. S. 35. 


Name; ) He avers, that at the Time of the Grant he had but one Son there Were 
only, and *rwas adjndged a good Limitation to that Son. Cro. J. 374. ſeveral t uns 
pl. 4. Mich. 12 Jac. B. R. Cob v. Betterſon. e T 


| tainty. Ibid cited per Coke Ch. J. as 29 Eliz. Winkmore's Cost cid. Treat. of Ten. 247 
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Copyhold. 


plantift's Title, if any, was only at Law, and he might bring Eject- 
ments. Ld. Chancellor ſeemed to think the Plea good, as a Plea ot the 
Delendant's Title, and the Demurrer good likewiſe, as a Demurrer to 
But at laſt he over-ruled the Plea, and allowed 
the Demurrer. Abr. Equ. Cafes 42. Trin. 1928. Cotter v. Layer. 1 
7. It a Copyholder after Admittance ſurrenders the Lands to the Uſe Nes 2 
of his Laſt Will, and gives them to J. S. but the Will is not atteſted Aae 
General v. 
Bains, and 
1 oo. T0, . 
cellor ſaid, that the Reaſons, that the Party is in by the Surrender and not by the Will, and therefore it 


ir be fo, it is ſufficient if it be ſign'd by the Party.——— And fo it is where a Perſon is intitled to the 


by any Witneſſes, yet it is ſufficient to give the "Truſt of the Copyhold Eſtate, per Ld. Chancellor, 
and ſaid, that this 18 merely the Caſe of a Truſt, and the Teſtator could not make a Surrender of it, 
Ibid. 11, 12, 13. | + ” ood : 


* 


Deſcription. And what is Certainty ſufficient ; 
„ Averment. 3 | 


5 is not neceſſary that upon Surrenders of Copyholds, the Name of 


the Party to whoſe Uſe the Surrender is made, be preciſely ſet 


down, if by any MHauner of Circumſtance the Grantee may be certainly on = 
known, it is ſufficient, and therefore a Surrender made to the Arch- 
_ biſhop of Canterbury, or the Lord Mayor of London, or the High Sheriff of 
| Norfolk, without mentioning either their Chriſtian Name or Surname, 
are good enough, and certain enough, becauſe they are certainly known 

by this Name without farther Addition. Co. Comp. Cop. 49. S. 35 


2. So if I ſurrender to the Uſe of the next of my Blood, to the Uſe of 


without any Additions, becauſe the Grantee may certainl y be known by os - EE | 


theſe Words. Co. Comp. Cop. 49. S. 35. 


3. But if 3 ſurrender to the Uſe of 3 or 4 of K. Dunſtau's Pariſh, not | EL CE. 
this Surrender is utterly void. „ 1 
„%%% i ß . 
4. If a Copyholder will ſurrender to the Uſe of the right Heirs of r. ; i 
F. he being alive, this is void, becauſe it cannot take Effect according to j 


the Intent of the Grantor ; for he would have the Grant to be executed n 


preſently, which cannot be, in regard that J. S. can have no Heir till 


5. A Copy was granted to F. F. and his Son (without naming his But where 
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cites 8 C. accordingly, but adds, that Coke ſays, that if a Man and he has more Sons of that 


Name, this Incertainty may be helped by Averments, but if a Man ſurrenders to the Uſe of his 


Friend or Cozen, this 1s void, and not to be helped by Averment, for the Uncertainty; So if the 
and be to the Uſe of I S, or I N. — Co. Comp. Cop. 49. 8 35. the Same 9 
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(I. a) Surrender to the Uſe of a Will. 


Dal. -6. pl. 1. A Seifed of Copyhold Lands deviſed a certain Parcel of them 


„ to his Wife tor Lite, Remainder to his Brother and his 


to that in ; Heirs, and afterwards in Preſence of 3 Perſons of the Court ſaid to them, 


making his T have made my Will as I would have it, and here 1 ſurrender all my Copy- 
3 holds Lands into your Hands accordingly ; by this not all his Copy hold 
and by his 

rn. Fei 18. pl. 43. 14 Eliz. B. R. Anon, : 
all his Land | Tie | 


accordingly, he ſhewed that his Intent -was only to pot thoſe Lands that were deviſed by the Will, 
News was no Queſtion about the validity of the Surrender which was only by Parol, and into the 


Hands of the 3 Tenants of the Court, but it is not ſaid, in Court, and indeed the Caſe cannot well be 
ſuppoſed to * in Court for then the Surrender bad been to the Lord or Steward, and there can 


be no Reaſon why a Surrender in Court by Words ſhould be of more Validity then a Surrender 


by Words out of Court. G. Treat. of Ten. 257. 


2. A. deviſed that B. ſhould have a Copyhold in Fee, (or deviſed a 


Copyhold ro B. for ever) and atrerwards a Surrender is made unto 


the Lord to grant the Copyhold according to the Will; the Lord may 


. hr to B. in Fee. Godb. 137. pl. 162. 29 Eliz. B. R. Allen v. 


atſhall. 


Supplement 3. A. Copyholder in Fes deviſed to his Wife for Life, and that ſhe 
o Co Comp. ſhould ſell the Reverſion for Payment of his Debts, and atterwards 


Cop. 81. 8. 


„ he ſurrendered to the Uſe of his Wife for Lite according to the Will. 


Gilb. Treat and Deed [and died. ] It was adjudged, that ſhe might ſell this be- 


ol Ten. 258, cauſe in his Surrender he referr'd to his Will, and afterwards ſhe ſur- 


259. S. C. rendered upon Condition to pay 121. this was held to be a good 


Sale according to the Will. Cro. E. 68. B. R. Hill. 29 & 30 Eliz. 


Bright v. Hubbard. )))! 8 
4. A Copyhol der ſurrenders to the Uſe of is laſt Will, and he af- 


terwards makes a Will, the Lands do not paſs by the Will, but by the 


Surrender; for the Will is only declaratory of the Uſes of the Surrender, 
Bulit. 200. Paſch. 10 Jac. Semain's Caſe. VVV 


Litt Rep. 5. Copy holder in, Fee ſurrenders to the Uſe of his laſt Will, which he 
23. The ſaid he would leave with his Partner Moſs ; Moſs dies; he recites the Sur- 


King v. 


Eaton S. C. render, and makes his Will. It ſeems the Deviſce ſhall have the Lands; 
+ for theſe Words, (that he would leave in the Hands of his Partner Moſs ) 
are only Words of Demonſtration, and no way operative or reſtrictive of the 

Operation of the Surrender or Deviſe ; and it is a Rule in Law, when 


an Act is to be done, with Reference to another Thing, which is 


impoſſible, illegal, or variant, the Act ſhall ſtand, and the Reference 


be void. Gilb. Treat. of Ten. 258. ET a cod The Ole 
6. A Surrender was made to a Feme Covert, of Copyhold Lands, with 
Power reſerved to her to ſurrender it to ſuch Uſes as ſhe by Writing, or Laſt 


Will, in the Preſence of 3 Witneſſes ſhould rect or appoint. She made 


a Will in Purſuance of her Power executed in the Preſence of 3 Witneſſes, 


and gave it to her Daughter and Heir. Afterwards ſhe made a Surren- 


der, together with her Husband, to the Uſe of her Husband and his 
Heirs; Burt this was made in the Preſence of 2 Witneſſes only, who 


- ſabſcribed their Names (as Witneſſes;) but the Deputy Steward, who 


took the Surrender, had ſet his Name to it. On a Bill by the Husband 
after the Wite's Death to eſtabliſh this Surrender, who would have the 
Steward to be conſidered as a third Witneſs, the Daughter, the Defen- 
dant, pleaded a Title by the Will, and alſo demurred, N = 
5 3 Plaintiff's 


Lands are ſurrendered, but thoſe only mentioned in his Will. 3 Le. 


ate 


Cites 8 C. accordingly, but adds, that Coke ſays, that if a Man and he has more Sons of 
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Copyhold. LE: 
pluntiff's Title, if any, was only at Law, and he might bring Eje&t. 
ments. Ld. Chancellor ſeemed to think the Plea good, as a Plea of the 
Detendanr's Title, and the Demurrer good likewiſe, as a Demurrer to 
the Plaintiffs Title. But ar laſt he over-ruled the Plea, and allowed 
the Demurrer. Abr. Equ. Caſes 42. Trin. 1728. Cotter v. Layer. ve 

7. It a Copyholder after Admittance ſurrenders the Lands to the Uſe Ibid. cites 2 
of his Laſt Will, and gives them to J. S. bur the Will is not atteſted — 
by any Witneſs, yet J. S. is well intitled to the Lands; per Ld. Chan- 13 
cellor. Barnard. Chan. Rep. 11, 12. Paſch. 1740. Tuffnell v. Page. Bains, and 


| 3 5 | | Ld. Chan- 
cellor ſaid, that the Reaſons, that the Party is in by the Surrender and not by the Will, and therefore it 


is good, rho' there be no Witneſs at al]; but that it is neceſſary that the Will be in Writing, and if 


it be ſo, it is ſufficient if it be ſign'd by the Party. And ſo it is where a Perſon is intitled to the 
Truſt of a Copy hold, tho* there was no Surrender at all to the Uſe of the Will, nor the Will atteſted - 


by any Witneſſes, yet it is ſufficient to give the Truſt of the Copyhold Eſtate, per Ld. Chancellor, 


and ſaid, that this is merely the Caſe of a Truſt, and the Teſtator could not make a Surrender of it. 


D 


\ 


"(K. a) Surrender. Take. Who ſhall take by the 


Deſcription. And what 1s Certainty ſufficient. 


1.JT is not neceſſary that upon Surrenders of Copyholds, the Name of 
the Party to whoſe Uſe the Surrender is made, be preciſely ſer 


down, if by any Manner of Circumſtance the Grantee may be certatiily 


known, it is ſufficient, and therefore a Surrender made to the Arch. 


biſhop of Canterbury, or the Lord Mayor of London, or the High Sheriff of 


Norfolk, without mentioning either their Chriſtian Name or Surname, 


are good enough, and certain enough, becauſe they are certainly known 
by this Name without farther Addition. Co. Comp. Cop. 49. S. 35. 


2. So if I ſurrender to the Uſe of the next of my Blood, to the Uſe of 


my Wife, to the Uſe of my Brother or Sifter, the Surrenders are good 


Without any Additions, becauſe the Grantee may certainly be known by 
theſe Words. Co. Comp. Cop. 49. S. 35. 1 


3. But if 3 ſurrender to the Uſe of 3 or 4 of St. Dunſtau's Pariſh, not 


naming the Pariſhioners by their Names, this Surrender is utterly void. 


// ED „ 
4. If a Copyholder will ſurrender to the Uſe of the right Heirs of F. 
S. he being alive, this is void, becauſe it cannot take Effect according to 


the Intent of the Grantor ; for he would have the Grant to be executed 


preſently, which cannot be, in regard that J. S. can have no Heir till 


after his Death. Co. Comp. Cop. 49. S. 35. 


5. A Copy was granted to F. F. and his Son (without naming his But where 
Name; ) He avers, that, at the Time of the Grant he had but one Son there were 
only, and *rwas adjndged a good Limitation to that Son. Cro. J. 394. La t was: 


i | dj d 
pl. 4. Mich. 12 Jac. B. R. Cob v. Betterſon. , r "ft 
ftainty. Ibid cited per Coke Ch. J. as 29 Eliz. Winkmore's Caſe. —— Gilb. Treat. of * : 


h th 
Name, this Incertainty may be helped by Averments, but if a Man ſurrenders to the Uſe of his 


Friend or Cozen, this is void, and not to be helped by Averment, for the Uncertainty ; So if the 


Surrender be to the Uſe of I. S. or I N. Co. Comp. Cop. 49. S. 35. the Same Point in totidem 


ä 


„ Copyhold- | 


(L. a) In what Caſes a Surrender is neceſſary. 


Copyholder cannot transfer his Eftate but by Surrender; the Reaſon 
is, becauſe he has only an Eſtate at Will, which is determined When 
he takes upon him to grant it over; tor that is a plain Declaration ot his 

Intent, that he deſigns to hold the Land no longer; fo that he muit 
ſurrender to the Lord, and then he may grant another Eſtate at Will, 
which now the Lord is compellable co do to him ro whoſe Uſe the 
ſurrender is made. Becauſe the Copyhol der now has that ſettled In- 
rereſt and Eſtate in the Land, that his Hetrs ſhall inherit the Land, 
whether the Lord be willing or not; and fo a Copyholder hath Power 
over his Eſtate, and not the Lord; theretore 21 E. 4. Brian ſaid, that 


if the Lord enter upon his Copyholder, he might have Treſpaſs. - So 


far it is now from being a Determination of the Copyholder's Ettates. 
- Gilb. Treat. of Len. 146. 5 | | 1 ns 


2. A Copyholder in Fee ſurrender'd to the Uſe of his Will and deviſed 


his Copyhold Land zo his Wife, and that if ſhe had any Iſſue by hint, then 


to ſuch Iſſue at the Age of 21 Tears, and if he had no Iſſue by her, then ſhe 
to chuſe 2 Attornies, and they to make a Bill cf Sale of the Lands to her beft - 


Advantage; the Court held that the hath Authority by the W iii ro name, 4 


2 Attornies, who ſhall ſell ; and that they may make Sale and the Ven- 0 


dee ſhall be in by the Will, and there needs not any new Surrender. 
Cro. J. 199. pl. 30. Mich. 5 Jac. B. R. Brent v. Sheppard. . 
3. J. S. a Copy holder in Fee ſold all his Cophold and other Lands to F. C. 


took Poſſeſſion, and afterwards J. S. died ſeſed, and W. F. his Son and 
Heir was admitted upon Preſentment of the Homage, that his Father died 
ſeiſed, and that the ſaid M. was his Heir, and atterwards W. &. ſurrendred Þ| 
to the Uſe of the Plantiff, who was admitted and brought Ejectment; It was | 


agreed that tho a Copyholder cannot convey his Copyhold Eſtate to 


2 a Stranger without Surrender and Admittance, yet he may grant it to 
A ir the Lord of the Manor out of Court by Bargain and Sale, becauſe the 
"2 4 
ay wo "Tenants themſelves only; and judgment for the Plaintiff Win. 66. 
_ Caſes 39. 67. Paſch. 21 Jac. C. B. Haſſet v. Hanſon. „ 
Hs : 80. 4 D. agreed for the Purchaſe of a Copyhold, and purſuant to that Agree- 
In totidem 


Cuſtom is not between the ſaid Lord and Tenant, but between the 


Copyhold Lands ſhall ws becauſe the Teſtator had a Title in Equity 
to recover them, and the Vendor ſtood ſeiſed tor him till a legal Con- 


veyance could be made. 9 Mod. 75. Marg. cites * 2. Chan, Rep. Trin. 


15 Car. Davie v. Beardſham. By „ 
F. It a Copyholder ſurrenders his Copyhold, he cannot have it again 
unleſs by Surrender. Mar. 2 t. pl. 48. Paſch. 15 Car. Anon. 


For the 6. Copyholds in Mortgage may be deviſed without the Formality of a 


Mortgagot Surrender to the Ule ot a laſt Will, tor the Copyholder has only an 
has no (tate yr 


in him 


quity of Redemption. Vern. R. 69. pl. 65. Mich. 1682. Brent v. 


whereof to Bell. 


make any 


Surrender. Ch. Prec. 322. in Caſe of Greenhill v. Greenhill. Toth. 142. cites Mich, 14 Car. 
_ Highgate v. Highgate 8. P. —— 3. Wme' Rep. 358. pl. 96. Trin. 1935. King v. King and Ennis, 


m. Surrenderee of Copyhold Lands affigns them, together with Freehold 
Lands, to F. S. Per Lord Chancellor che Copyhold could nor paſs but by 
5 5 1 a Sut- 


by Indenture of Bargain Sale, and the Leſſee ot the Manor entered and 


ment a Surrender was made out of Court to his Uſe, then he deviſed all his 
Verbis. Lands to R. B. &c. and died before Admittance ; It was decreed that the 
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Surrender only and not by Conveyance, 2 Ch. Cafes 43. Hill. 32 & 
33 Car 2. Knight v. Cook. | 


8. Cuftomary Lands within the County Palatine of Cornwall, tho' they Ch. Prec' 
paſs by Leaſe and Releaſe, yet by the Cuſtom cannot be deviſed mn _ 
without a Surrender, yet one, who has a equitable Intereſt only, and not Rep. 77. SC. 
the legal Eſtate, may. deviſe them without making a Surrender. 2 Vern. 

R. 679. pl. 604. Hill. 1111. Greenhill v. Greenhill, 19 : 

9. Where a Perſon purchaſes Land in the Name of another, or has only 9. Mod. 68, 
an equitable and not the legal Eſtate, he may devile the ſame without a2 3 = _ 
Surrender; per Parker C. 10 Mod. 519. 529. Mich. 10 Geo. 1. in Houſe of 
Canc. Acherley v. Vernon. F *-- Lords... 

10. An Equity of Redemption of 4 Copyhold may be deviſed without 

being ſurrendred to the Uſe ot a Will, 3 Wms's. Rep. 358. pl. 96. Trin. 


1735. King v. King and Ennis. 


4 a 
K 


—_— A. 
— 


(NM. a) Surrender. Want of Surrender, or defective 
Surrender. Supplied in Equity. In what Caſes. 


x. Copyholder in Fee Surrenders to the Uſe of one, and to his 
75 Heirs, upon Condition of Redemption, writes .down his Debts, 
and willeth Part of his Copy hold to be ſold for Payment of his Debts at- 
ter his Death; one of the Creditors payeth the Money at the Day to 
the Mortgage; who nevertheleſs inrolleth the Surrender afterward, 
this other Creditor complains againſt him and the Heir in Chancery, 

and had a Decree that the Copy hold ſhould be ſold for the Payment of 
Debts, and the Remainder of it (if any were) ſhould deſcend to the 
Heir, for altho' the Deviſe of the Copyhold be void, yet to take it 
from the Surrenderee, (who held it only for Money to be paid) and 
to pay him and the other Creditors there with, hath good Warrant in 
Equity, and the Heir hath no Wrong, for that it was gone from hit 
by the Surrender lawfully. Cary's Rep. 9, 10. cites 41 Elin. 
2. A. purchaſed a Copy hold for the Lives of himſelf and B. and C. his 

Sons. A. alone paid the Fine. A. agreed to ſurrender all his Title to F. S. 

who paid the Purchaſe Money agreed upon. A. died before any Surrender | 

made. Then J. S. died. His Executors brought a Bill againſt the Sons 
of A. to compel them to ſurrender the Copyhold according ro the 

Agreement; and decreed accordingly. Chan. Rep. 272. 18 Car, 2. 
, e e 
3. A. corenanted with the Truſtees to ſetle Freehold Lands on himſelf and C ci, 
M. his Wife forLife for Part of her Jointure, Remainder over, and a," , 

to ſurrender certain Copybold Lands to the ſame Uſes, and in going to make Wms Rep. 

a Surrender he fell Sick by the Way, but made a Letter of Attorney 249. in Caſe 
to others to do it, but died before it was done. The Remainders * ne 
limited were to the Heirs Male of the Body of A. by M. Remainder to * 
the Heirs Male of his Body, Remainder to B. Brother of A. and the Heirs 

Mate of the Body of B. Remainder to the Heirs of A. The Heir Male 
ot B. prayed a Conveyance of the Copyhold ; Lord Keeper faid, that 
if A. had had a Son by a former Wife, no Relief could be had againſt 
him upon this Covenant, which as to the Plaintiff was meerly volun- 
tary, and it A. and B. where both living, B. could not intorce A. 
to execute che Covenant tho* M. might, and diſmiſs'd the Bill. 

Ch. — 243. 14. January 1694. Bellingham v. Lowther and Went- 
worth. „ 5 — 
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4. Supplied in Favour of a IJciutreſs. Fin. R. 388. Trin. 30 Car, 
2. Marlow v. Maxie & al'. 3 e ene | 
F. The Plaintiff having contracled with the Defendant's Father for the. 
Purchaſe of a Copyhold Eſtate, the Plaintiff paid the purchaſe Money, and 
the Defendant's Father agreed to ſurrender the Prenuſſes at next Court, 
aud ſaid, he had made a Surrender lately to the Uſe of his Will, which 
| would enure to the Eenefit of any Purchaſor, but before next Court Day, 
and any Surrender made, the Defendant's Father ated, This Court 
decreed the Detendant when he came ot Age to ſurrender effectually the 
Premiſtes to the Plaintiff, and the Lord vi the Manor preſently to ad- 
mir the Plaintiff Tenant to the Premiſles. Chan. Rep. 218, 219. 33 
Ear. . er HI, 5; St „„ 
6. Surrender being to one Copyholder on!y was ſupplied againſt the Heir in 
Favour ot the younger Children. Vein. 132. pl. 120. Hill, 1782. 
Hardham v. Roberts. V * 
7. By the Cuſtom of the Manor of Velminſter Prima in Devonſhire, 
every Copyhold Tenant oft that Manor may, in the Preſence of two Witneſſes, 
nominate his Succeſſor, and ſuch Nominee thall enjoy the Lands atter 
him tor Lite, and ihe Perſon who nominates may except any Part of the 
Lands to any other Perſon, yet the Nominee continues Tenant to the Lord 
for the whole, but the Perſon to whom any Part ts excepted ſhall enjoy any 
Part during his Life; and if any Tenant dies ſeiſed, leaving a Wife, and 
makes no Nomination, then the Wife ſhall have the Tenement during her 
Life, elſe it goes to the Lord; a Cop) holder by his Will intending to give tie 
greateſt Part of his Eſtate to his Godſon, and the other Part to his Wife, 
the Wife perſuades him to nominate her to the whole, and that fhe would 
give the Godſon the Part de/ign'd for him; Decreed againit the Wife, 
notwithſtanding the Statute of Frauds and Perjuries. Chan. Prec. z. 
OS, . BR. _ ee 


5 75 5 $3, 


g. Chancery will help the want of a Surrender in Caſe of a' Purcha. | ; 


Copybold be- 
ing Borough 


Son and ; 0 | 5 5 | | '..-. 
Houſes in London to his Youngeſt Son. The Houſes were ſoon after burnt down and the Voungeſt 

Son never entred upon them. The Court therefore as this Caſe was circumſt | 
the Defect of a Surrender. 2 Vern R. 265. pl. 251. Paſch. 1692. Cooper v. Cooper. 


for ; per Hutchins. 2 Vern, 165. Trin. 1690. in Cale of Hitchox v. 


Sedgwick. 


But A. de- 9 Equity will ſupply the want of a Surrender of a Copyhold as wel) 


viſed his for an Elder Son as a Tounger, in Caſe of Gavelkind Copyhold, if it ap- 


his Eldeſt miſſioners. 2 Vern R. 163. pl. 152. Trin. 1690. Bradley v. Bradley. 


10. A Copyholder in Fee, having Iſſue two Daughters, deviſed a 
_ Copyhold Eftate to his Younger Daughter, whereby her Fortune was made 
much more conſiderable than the eldeft Siſter's, and there being no Sur- 


render made to the Uſe of his Will, the Queſtion was, Whether 


that Detect ſhould be ſupplied in this Court; tor altho' that Detect 
is generally ſupplied, where it is for a Proviſion tor a Wite or Child, 
yet in this Caſe, in Caſe it were not ſupplied, her Fortune would 
have been equal to her other Siſter's and the Copyhold would have 
deſcended equally to them both; yer notwichſtanding it was ſupplied 
here, being intended a Proviſion for a Child, tho' it made her ſupe- 
rior to her elder Siſter in Fortune. Ex Relatione M'ri Poley. 2 Freem. 

Rep. 234. pl. 305. Baker v. jennings. 


11. Decreed that all Deviſes by Copyholders for the Uſe of Children 
or Creditors, and all Charges made by them upon their Lands for the 


Benefit ot Children or Creditors, will be good in a Court of Equity, 
though there was no Surrender to theſe Uſes, 3 Salk. 84. pl. 5. Paſch. 
II M. 3. Pope &al'. v. Garland. e 


1 12 3 


pears to be the Intent ot the Will, that the Eldeſt Son ſhould have 
Engliſh to the Copyhold, paying aLegacy thereout to the Youngeſt Son; Per Lds. Com- 


anc d would not ſupply 
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Re A younger Son brings a Bill, and /zrmi/es that a Coyyheld which his 
Father had deviſed to him by Will was ſurrendered to the Uſe of his Will, 


| or however that being tor the Advancement of a Child, it ought to be 

made good here. He made no Proof of any Surrender, nor that a Court 

| = was called tor that Purpoſe, nor any Proof that any ot the Court Rolls 

| wereloſt (which was pretended) and he was well provided for, without this 
Copyhold, and the elder Brother was in Poſſeſſion 20 Nears, by Conſent of 

> the Plaintiff ; ſo the Bill was diſmiſſed, with Coſts. Abr. Equ. Caſes, 

' 123. Paſch. 1700. James v. James. 


_ = 13. Chancery ought not to ſupply the want of a Surrender in Fa- 8 hat a 
RX vyourot a Grand/on, but only of a Son or Daughter, and not then the Caſe of 


neither if it was 7o di/anberit the eldeſt Son, but prior Proviſion is not Litton— 


N 9 material, In Domo Procerum, by which a Decree of Lord Somers's wag Strode v. Fg 
= reverſed. 1 Salk. 187. pl. 6. in Time of W. 3. Kettle v. Townſend. e 
con citing the Caſe of Kettle v. Townſend by Mr. Pooley, in the Caſe of Watts v. Bullas, | 
* Mich. 1502. the Maſter of the Rolls then in Court with Ld. K. Wright ſaid, that it was his Opinion, 
Fs 5 that ſuch a Deviſe Without a Surrender ought to be made good to Grand- Children as well as to Chil- 
Aren, and that if the ſame Caſe was to come on then in the Houſe of Lords it would be ſo ruled, and 
T that he had and would decree it fo. Wrms's Rep 61. VV . ood Ges 

2 Ind in a Note there added to the Report of the Caſe of Watts v. Bullas, it is ſaid, that the like 

4 | L was declared by Ld. Harcourt, in the Caſe ot Freeſtone v. Rant, Trin. 1912. and the Note ſays, 


N tdthat it is obſervable, that the Caſe of Kettle v. Townſend being cited before Ld. Cowper in the Caſe 
/ ox Furſaker v. Robinſon, (Mich. 1919) his Lordſhip doubred thereof, in regard that the Grandfa- 


| 5 ther, by the Act of 43 Eliz. for maintaining the Poor, is bound to maintain his G rand-Child, which he ſaid 8 
7 hhe believed was not taken Notice of in that Caſe. Ibid. 61. * „ 5 
e 134. (/ que Truſt of a Copyhold deviſed it to his Wife, and the Truſ- 

4% tees were decreed to ſurrender accordingly. 2 Vern. 498, 499. pl. 449. 
e, Paſch. 1705. F e 
3. 15. A Mortgage Surrender was made to A. to ſecure 200 l. but was 
ot preſented at the next Court, and fo was void according to the Cu- 
2„ſtom of the Manor. Some Years after the Mortgagor (the Mortgage 
v. Money not being paid to A.) agrees to {ell to B. for 400 1. but B. having 
VMuotice of the former Surrender takes a Surrender in C's. Name who had no 
*] Motice, and agrees to become the Purchaſor, and pays the Conſideration 
p- Money; and upon a Bill for Relief by A. againſt B. and C. C. pleads 
ve his being a Purchaſor without Notice, the Preſentment of his Surrender 
n. and Admittance, and the Non-preſentment oft the Surrender to A. till 
long after. Ad judged that this Notice was ſufficient to affect C. and de- 
wdwo⅜ꝙꝗttt.reed C. to pay A's. Money or ſurrender to him; and though C. did nor 
Mt WE employ B. to purchaſe tor him, or knew any thing of 1t- till after B. 
Py had agreed and taken the Surrender in B's. Name, yet he approving :t 
= afterwards made B. his Agent ab Initio. Decreed at the Rolls and at- 
| E firmed by Lord Cowper. 2 Vern. 609. pl. 547. Paſch. 1108. Jennings 
„„. Moore, Blincorne-&T af. one 5 %% En 
ie 4056. Chancery will not ſupply the want of a Surrender of a Copy- 
ur- Dold for a Deviſee to diſinherit an Heir at Law ; per Tracy J. 3 Ch. R. 
aer 1387. Trin. 7 Ann. Litton, alias, Strode v. Falkland.  _ : 
ect $ 17. It will help no further than a Hu, a Wife, or a Creditor ; per; Chan, 
dd, Trevor Ch. J. andLd. Chancellor, 3 Chan. Rep. 187, 188. Trin. 1 Ann. Rep 222 
ld | CNT LEN | | 2 | | 9 e ; ag ſays, 
0 = „„ N that ſo it is of Charitable Uſcs. 
1 


18. A. on the Marriage of B. his Son makes a Feoffment of certain 2 Vern. 646, 


4 Freehold Lands by the Name of ſuch and ſuch Farms in Truſt for B. tor 1 C. 
nm. Lite, chen to his intended Wite for Life, then to his firſt Son &c. and ii 
85 5 po : 9 f | cellor took 
„ bor want of ſuch Iſſue, then in Truft for the right Heirs of B. It hap- it, hat ro. 
x be pened, that 8 Acres, Part of one of thoſe Farms, were Copyhold, and there thing was! 
5 15 was a Covenant in the Deed, that A. ſhould ſurrender thoſe 8 Acres to the miete 0 
15 Uſes as the Freehold Lands were therein limited. B's. Wife digs with— * 
8 ? 


out Iſlue, ſo that Truſt of the Fee-limple was in B. who e ke and ras 
5 | | N Ji the Decte 
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plied, eſpe der) whereby he deviſed his Copybold to Andrew his 3 
rt ogg who was by a 24 Venter and the Heirs Male of his Body, Remainder to E| 
| the Deviſor's Barton his 3d Son and the Heirs Male of his Body, Remainder to his | 


56 ; _ Copyhold. MO 


Farm of which the 8 Acres were Parcel by the Name of ſuch 4 Farm, with 
the general Words, All and lingular the Lands and Tenements, Parcel 
thereot, or uſually occupied therewith &. but does nor mention the g 
Acres of Cupyhold by Name, nor is there any Covenant in the Mortgage Deed 
zo ſurrender them. B. dies, and his Heir conveys the Equity of Re- 
demption to the Mortgagee, and afterwards A. at the Requeſt of the 
Heir of B. ſurrenders the 8 Acres Copy hold to J. S. ro whom A. was 
indebted by Judgment. Upon a Diſpure between the Mortgagee and 
J. S. it was ſaid, per Cowper C. that the Copyhold Lands were never 
by the Mortgage under any /perifical Lien, and that the Mortgage re- 
_ elting the Settlement in which the Copyhold Lands appear, and the 
Mortgagee taking no Care to get a Conveyance of them, nor ſo much 
as naming them, he ſhould hold, that it the Freehold Lands were ſut- | 
ficient the Copyhold ſhould nor paſs by the Deed, though there was no 
| Creditor or Purchaſor in the Cafe, and it fo J. S hath both Law, and 
the better Equity on his Side; And he rely'd upon that ſubſtantial Difle- 


——_—— __— $ 


rence, where there is a ſpecifick Lien, and where not, which diſtin= #3 


guithes this Caſe from that of Taylor v. Mheeler, where the Copyhold 
was ſpecifically bound by the Mortgage. G. Equ. R. 13. Hill. 7 Ann. 
-Oxwith y; Flammer.. tt FVV 5 
19. Bill to have an Account of the real and perſonal Eſtate of their 
Father, and a Partition of his real Eſtate. 5 
The Caſe was, B. having ſeveral Freehold and Copy hold Lands, ſeviſes 
a4 his Lands, Goods and Chattels to his three Sons, equally to be divided be- 
tween them, and deviſes over and above this 100 1. to his Eldeſt, provided 
he gives a lawful, good, and general Releaſe to his two younger Brothers, 
and by his Codiril appoints, that if one of his younger Sons ſhould die or 
Fr m7 ⁰t ml 
2d Point, if the Copyhold Lands ſhall paſs by hisDeviſe without a Sur= | * 
render to the Uſe of his Will? Ld, C. was ot Opinion, that the Copy- 3 
hold Lands do not paſs by the Deviſe tor want ot a Surrender to the Uſe | 
ot the Will, though in the Caſe of younger Children, becauſe there are 
| Freehold Lands to ſatisfy the Words'of the Will, MS. Rep. Mich. 12 Ann. 
Canc. Bullock v. Bullock. lr +. 
20. Andrew Burton was ſeiſed of Freehold, Leaſehold, and Copy- 


marry in his Minority without Conſent of his Executors, then his Portion to ; 


| DefeAive hold Land, and ſo ſeiſed made a Surrender of his Copyhold to the Uſe {2 


Surrender of (+ vis laſt Will (he delivered the Surrender to his Tenant of the Copy hold | . 


2 Copy hold 


Uk Lo was one of the cuſtomery Tenants of the Manor] to be preſented at the | 
of a laſt next Court, but took it back from him, and both the ſaid Andrew and his | © 
Will ſup- Tenant were at a Court held ſhortly after, but did not of 14 the Surren 

l 


Ideſt Son, and 


cially where %% Heirs Male of his Body, the Remainder 7o Cornelius his 24 Son, 


Children. own right Heirs, The Dewviſor died, leaving the ſaid 3 Sons and one 
_ 9 Daughter, who was by the firſt Venter the eldeſt Son entered upon the 


1715. Lloyd Copyhold, and received the Rents and Profits of it during his Lite, but 


v Burton. did not preſent the Surrender, and died without Iſſue, whereupon his 


me Paging S:fter. of the whole Blood, Wite to the Detendant Floid, claimed as Heir 
Cite 


ad, Rep. 4c Law to her Brut her, whom ſhe conceived to be ſeiſed in Fee for 


S5. by the Want of a Surrender; the Tenant attorned to the Defendant in right 
Id Chan- of his Wife, whereupon the Plaintiff, ad Wite of Andrew the Fa- 


cellor, Trin. ther, brought her Bill as Guardian to her two Sons, Cornelius and 


2734, 0 8 Barton, to have the Copyhold according to the Will; the Counſel 


Sir John for the Defendant inſiſted, that the want of a Surrender ought nor 


* 


Trevor, at to be fupplied in this Caſe, becauſe the younger Sons have an ample Pro- 
the Rolls, in — e Ll 852 | Pi/10n 
Trin. 1712, 5 n | | 


N 


—— 


— 


—_ 


viſion by the Will, beſides the intended Copyhold, and that the Court of and affirmed 
Equity ſupplies the want ot a Surrender againſt the Heir at Law only by the Ld. 


where the intended Eſtate is the ſole Provition made for thoſe ro whom * e 


ſuch Eſtates are deviſed; they further igited, that tho' the Court 1513. and in 


will ſupply the want ot a Surrender tor the Benefit of younger Chil- a Note there 
dren where there is a ſufficient Proviſion for them beſides, yet in this b the Re. 


Caſe it ought not, becauſe he As of Andrew the Father, ſubſequent dd _ 


ed [A] he 


to his making the Surrender, amount to a Revocation »f it, and maniteſtrites the 


his Deſign to be, that the Surrender ſhould not be preſented, as his S C. from 


taking it back from his Tenant to whom he had given it to preſent, ang the Regiſ- 


Mu . | 's Book 
his neglecting to preſent it at Court at which he was preſent, and had 1 
an Opportunity to do it, but Trevor, Maſter of the Rolls, decreed for 


the Plantift, and as to there being a ſuffiicent Proviſion by the Will for 


younger Children beſides the Copyhold, he ſaid that the Parent was 
the only Judge of that, and as to thoſe Acts of the Teſtator, which 


it was laid amounted to a Revevocaton of the Surrender, he ſaid they 
did not, and that if it had been the Teſtator's Delign that the Copy- 
hold ſhould not be ſurrendered to the Uſe of his Will, he ſhould have 


revoked it, and obſerved that there was not ſo much as Parol Evidence 
of a Revocalion. This Cauſe was reheard before Harcourt Lord Chan- 
cellor, who affirmed the Maſter's. Decree, and that the Detendants 


| ſhould join in a Surrender purſuant to the Will. MS. Rep. Mich. 12 
/ P 
221. It was deny'd to be ſupply'd in Caſe of a Wife to whom the Huſ- 
band deviſed it by his Will, it being ſuggeſted, that the was other wiſe 
amply provided for out of the Teſtator's Freehold and perſonal Eftate, but tbe 


Heir at Law had no ot her Proviſion but the Copy hold which was but 30 I. 


per Annum, whereas the Proviſion for the Wife was accord ing to her 
Fortune, which was upwards of 3000 1. but the Court ſent it to the 
Maſter to inquire into the Facts and report it ſpecially before they 
could make any Decree in it. G. Equ. R. 121. Mich. 2 Geo. 1. in 
.. JJ ĩͤ ß ĩͤ OR NS 
22. A, ſeiſed of Copy hold Lands, and alſo of a conſiderable Eſtate in 
Fee, which he had ſettled on a Papiſt, contrary to the Statute of 11 
12 V. 3, Cap. 4. to ſurrender the Copyholds, for he had made a Letter 
of Attorney to V. R. to ſurrender them, and the Steward or Tenant refuſed 
Io accept the Surrender, inſiſting that they ought to keep the Letter of Attor- 
> ney, upon which they broke off, and no Surrender was made; And 
| Cowper C. thought this a lucky Accident in Favour of the Heir, which 


Equity ought not to deprive him of any more than if the Copyholder 


and the Lord had diſagreed about a Fine, which had prevented a Sur- 
render, and that this being a voluntary Conveyance was not to be alliſted 
in Equity, as a Conveyance to a Wife or a Child would be, but it did no 
appear that A. had done all in his Power to make the Surrender, and there- 
| tore the Court declared that the Title to the Copyholds was in the Heir. 
 Wms's. Rep. 354, 355. Trin. 1117. Vane v. Fletcher. 


23. But if the Heir had done any Thing to prevent the Acceptance of the 
Surrender it had been material; per Cowper C. Ibid. 355, 
24. Sir Charles Rawley deviſed Copyhold Lands to his Daughters, 


' withour ſurrendering them to the Uſe ot his laſt Will and died; Carew 


Rawley his Son and Heir entered and murtgaged them for 400 1. the Mort- 


| gagee aſſig ned his Mortgage to one of the Plaintiffs. The firſt Queſtion 


was, whether the Want of a Surrender ſhould be ſupplied tor the Bene- 
fir ot the Daughters, ſeeing they had a very large Proviſion beſides the 
Copy hold Lands? The ſecond was, Whether the Mortgage which was 
tab en and aſſigned without Notice of Sir Charles's Deviſe, ſhould be firſt 
diſchatged? Cowper Ld. Chancellor, as to the firſt decreed that the 
Vr ang t a Surrender ſhould be ſupplied for the Benefit of che Daughter 
| = rag 
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of Cook v. 


58 . a © Copyhold. 


corwichſiantiog their other Provition, beceuſe che Father was the bet 
Judge What was a ſufficient Proviſion tor them. As to the ſecond he 
decreed, that the Mortgage being had without Notice thould be firit 
diſcharged, there having been Laches in rhe Daughters. AMS. Rep. 
Mich. 4 Geo. in Canc. Weeks v. Gore. 


vid. 137. 15. A. had Iſſue two Sons B. and C. B died. „leaving Ha Son. A. be. 


W ing ſeiſed in Fee of Freehold and Copyhold Lands, devis dall his Meſuages 


v. Loyd. and Lands, whether Freehold or Copy hold, 70 H his Grand on and Heir at 


in Ld. Har- Law er Life, Remainder to the firſt and ber gons of H. in Tail, R emainder 


court's T ime, y, Daughters of H. in Tail, Remainder to C. in bee. A. died withour 


— 3 wo making any Surrender to the Uſe of his Will, but had made ot her Pro- 


— 3 We vi/ton for C. H. died without Iſſue, but ſurrender'd the Copy hold to 


BP. 283. TE Uh of his Will, and devis'd ic to his Mother in Fee. It was de- 


Nu. 8.C. creed at the Rolls, that this being no preſent Proviſion intended tor C. 


Arnham, 
Decreed ac. revers'd the Decree, and order'd the Dete&t to be ſupplied; and as to 


cordingly. other Proviftion being made for C. he ſaid, that it had been otten held 


here, that the Farther is the ſole Fudge of the Quantum of the Proviſion, 
and as to this Remainder to C. nor being to be intended as a preſenc 
Proviſion, he held this to be a Proviſion, though not ſo good an one as 
- Provition ; 3 Thar in this Caſe it could not be ſaid, that the 
Heir was diſinherited, for when this Remainder is to take place, 5 


then becomes Heir at Law himſelt by the Default of Iſſue of H. Nor | 


can it be faid that there is an Heir unprovided for; For though he is 


made only Tenant for Life, yet there are Limitations to all his Iflue, 
who are to take betore C. the Plainti "Takes in Equ. in Ld. Talbot 8 ; 


Time, 35. Trin. 8 Geo. Cook v. Arnham. 
16. The Detect of Surrenders has deen ſupply'd even where the Copy: 


| bold intended to paſs has made but Part of the Proviſion, and ſo not liable 
to the Objection of leaving the Child utterly unprovided for in Caſe the 


| Petect was not ſupply'd; For the Court has never yet enter'd into the 


Conſideration of the Quantum roper for each Child; Per Ld. C. Tal- 
bot. Caſes in Equ. in Ld. Ta bots Time, 36. Trin. 1734. in Caſe of 


Cook v. Arnham. 


So in Cale 17. A. ſeiſed of Freehold and Copy hold Land 1s, deviſed all his Real 


of Leoatees 


” will not be ud Perſonal Eſtate for Payment of his Debts, but made no Surrender of 
ſupply'd. the Copyhold. The Perſonal Eſtate and the Freehold were not ſuffi- | 


Abr Equ. cient topay the Debts. Ld. Cowper would not ſupply the Defect, be- 


 Caſes123. pl. cauſe the Words did not expreſs the Copyhold, or thew any Intention 


12 Hill. 


1699. Rafter to paſs it; But it was faid, that where there was uo Freehold at all the 
v. Stork. pra of the Rolls had ſs plied the Dete& ot a Surrender. Ch. Prec. | 


pl. 275. Trin. 1715. Challis v. Casborn, 


10 is the Cir- ? 18. Surrender is not to be ſupplied where it will put the younger Chil. : 
cumſtances dren in better Condition than the Elder. Mich. 1729. in Caſe ot Rols v. 


ot the Caſe 


that induce Ro ls. 


the Court to | 
do it, tor chey will not to 4 it in all Caſes. 2 | Freem "Rep: ws pl 128. agreed Hill. 1692 
Anon. | 


This he 9. One by ' Will charges all his Werdly Fate with his Dies: and dies 


Reporter ad- ſeiſed of Freehold and Copyhold Eſtates, which he particularly diſpaſes of by 


mits to be lo, 


burobſerves, the Will ; the G bolt "thoagh not ſurrendered to the Uſe ot the Will, 
ifit were ſhall yer be applied to the Payment of the Debrs Pari paſſu with the 


but an Equi- Freehold ; and it had been ſufficient if the Teſtator had only laid, 1 


te charge my Copy hold Land with the Payment of my Debts; in which Cate 


 Eftare of the N would have ſupplied the Want of a Surrender. 3 W ms's. Rep. 
©  Copyholder 96, 97. Hill. 1730. Harris v. Ing lede w. 


had de ſcend- Ty 
cd to the Heir, that would have made it neceſfary that the Heir ſhou'd be a 3 becaadkother- 


5 1 


the Defect of a Surrender ſhould not be ſupply'd; But Ld. C. Talbot 


1 20 

* 2 
15 

bs 8.54 

J 7 


DES 
N q 
— 2 8 * 
1 


N. a) Operation and Effect of a Surrender, 


Chaſor, it mi 


and Windham j uſtices, that the Surrender and Admittance were in Na- 


5 


wiſe the lagal Eſtate of the Copy hold could not be Conveyed to a Purchaſor ; but if it had appeared 
(which he thinks did not) that the Heir at Law had, fince the Teſtaror's Death, conveyed away all 
the Copy hold Eſtate, then indeed the Grantee of the Heir being capable of conveying to the Pur- 

it might not be neceſſary to make the Heir a Party. 3 Wms's Rep. 97. 


20. Bill by the Plaintifls for an Injunction againſt the Defendant, 
eldeſt Son of a Copy holder, to make good the Detect of a Surrender ot 
a Copyhold in Favour of a Will, wherely the Father gave this Copꝑ hold, 


and all other his Eſtate for the Maintenance of the Plaintiffs, his younger 
Children, till 21, aud then to be divided among ſt the Plaintiffs, and the 


Defendant to have a Share, Lord Chancellor faid the Rule is, when the 
eldeſt Son is totally diſmherited not to interpoſe, and his is very near 


| 10 a total Diſinberiſon, the Eldeſt not being to have any Thing till the 


Voungeſt are of Age. Injunction deny'd. MS, Rep. Mich. Vac. 1733. 


Hicken & al. v. Hicken. 


21. It a Men deviſes all his Lands, Tenants, and Hereditaments in 


Dale, in Truft to pay his Debts and Legacies, and the Teftator has ſome 
Freehold and ſome Copyhold Lands, there, only the Freehold Lands ſhall 


paſs ; for his Will muſt be intended of ſuch Lands and Tenaments, as 
are devifeable in their Nature; otherwiſe” it the Teſtator had ſurren- 


9 | ered his Copyhold Lands to the Uſe of his Will, becauſe this ſhe ws he 


did intend to deviſe his Copyhold ; but even in the firſt Caſe, if the 


* Freehold were not ſufficient to pay his Debts, when the Teſtator deviſes all 
bis Lands ia Truſt ro pay his Debts, it ſeems rather than the Debts _ 
' ſhould go unpaid, that the Copyhold thall in Equity paſs. 3 Wms's 
Rep. 322, 323. pl. 83. Trin. 1734. Haſlewood v. Fope. 


22. Where a Man deviſes his real #flate to be ſold to pay Debts and cer- 


tain pecuniary Legacies, and ſulject to his Debts and Legacies deviſes his 


Perſonal Eftate to his Sifter, this Gurt will not ſupply the Dete& of a 
Surrender ot the Copyhold to the Uſe of the Will it the other Eftates 

ſuffice to pay the Debts. Cales in Equ. in Ld. Talbot's Time. 78. Paſch. 
1735. Mallabar.v, Mallabar. e : 


— aaa * 4 Pr 
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„ tj holder made a Leaſe for Years, with Licence &c. rendering Le. 190 

1 Rent, and afterwards he ſurrendered the Rever/ron, with the pl. 247, Hill. 

Rent, to Uſe of a Stranger who was admitted; It was held by Rhodes 29 op 

| S D. non, 

ture of an Inrolment, and fo amount to an Attornment, or at leaſt do 
{upply the want of it. 1 Le. 297. pl. 408. Hill. 28 Eliz, C. B. Anon. 


2. Tenant for Life, the Remainder in Fee of a Copyhold, he in the Le. e 


dem Verbis 


f Remainder made a Leaſe by Parol ; Tenant for Life, and be in the Re- 245. 


 mainder, join in a Surrender to the Uſe of him in the Remainder in Fee; 
It was the Opinion of the Juſtices, that the Leaſe was good againſt him 
in Remainder, and that by the Surrender of the Tenant for Life to the Uſe. 
of him in the Remainder, his Eſtate is drown'd in the Fee, and as it 
were extinct, and cannot hinder the Leaſe to have Operation. Cro. 
E. 160. pl. 49. Mich. 31 & 32 Eliz. B. R. Dove v. Willior. Ts 
3. The Fee-Simple of a Copyhold ſurrendred to the Uſe of a Man's Will And the Sar- 
remains in the Copyholder, and na in the Lord, 4. Rep. 23. 2. Paſch. renderor 
39 Eliz. B. R. Fitch v. Hockley. „ N 
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Supplement 11. Copyholder in Fee ſurrendered into the Hands of the Lord to the 

to Co Comp. Uſe of himſelf and tbe Heirs Male of his Body, but died without Admit- | 

. 2 bo tance upon the Surrender. It was unanimouily reſolved, that without 
4 S8. F. u GT 

Where the 


60 


. — 5 6 - -- © —Ex 2 


85 Copybold. 5 


4 [f a Copyholder ſurrenders his Land 20 the Uſe of a Stranger, in 
Conſideration that the ſame Stranger ſhall marry his Daughter before ſuch 4 
Day, it the Marriage ſucceeds nor, the Stranger takes nothing by - 

the Surrender; But it the Surrender be in Conſideration, that the Stray. 
ger ſtall pay ſuch Sum of Money at ſuch a Day, tho* the Money be not 
paid, yet the Surrender ſtands good. Calth. Reading. 36, 37. 


„ „ DL ĩ ĩ- 2 — CR — 


4 Rep. 25. , 5- A Right or Condition cannot be given or determined by Surren- 


b Kite v. der, but by Releaſe. Cro. J. 36. pl. 11. Trin. 2 Jac. B. R. Hull v. 
Queinton. Sharbrook. _ RE e a 
6. Copyholder made a Surrender to the Uſe of his ſecond Son for Life, 
after the Death of him and his Heirs ; adjudged no good Surrender, 
tor tho' it be good in a Will, yet Implication is not good in a Surren- 
der; And in Copyhold Caſes a Surrender to the Uſe &c. is no Uſe, but 
an Explanation how the Land ſhall go. Brownl. 127. Hill. 5 Jac, 
Allen v. Naſh. LES F DEF e nut 
J. If there are two [ joint ] Copyholders and one ſurrenders to the Uſe of 
| bis Will, and makes his Will &c. and dies, there ſhall be 20 Survi vor- 
tip; cited by Coke Ch. J. as adjudged. Noy. 152. Hill. 5 Jac. 


Bo 8. Surrender and Admittance in Court are publick Atis, whereof 
every Tenant may take Notice, and if Copyholder ſurrender the Re- 


verſion of 2 Parts of his Copy hold in Leaſe, the Surrenderee may a- 
vow after Admittance without Attornment. Lev. 40. Trin. 13 Car. 
2. B. R. Bluck v. Mole. VUVV•Vù VC | 


1 9. Surrenderee of Copyhold is within the Equity of 32 H. g. 3. to | 


bring Debt or Covenant againſt the Leſſee. 1 Salk. 185. pl. 2. Mich. 
3 W. & M. B. R. Glover v. Cope. 5 | 


10. Admittance relates to Surrender, and Surrenderee's Title began 
by the Surrender. 1 Salk. 185. pl. 3. Paſch. 5 & 6 W. & M. B. R. 


Benſon v. Scott.. 


docs 
ſurrender 


165. pl. 10. Trin. 5 Ann. Brown v. Dyer. 


his Copyhold inthe Court of the Manor to the Uſe of the Lord himſelf (which he may do) there, by 
ſuch a Surrender, the Lord is immediately veſted in the Lord without any other Act done or required, 
| becauſe the Lord cannot take a Surrender to make thereof an Admittance to himſelt. 8 


8 


(0. a) Operation and Effect of a Surrender. In What 


Caſes it ſhall be a Diſcontinuance. | 


1. A Dmitting the Copyhold Lands may be intail'd, then a Sur- 
render thereof by the Tenant in Tail is a Diſcontinuance to 


put the Iſſue to his Action; for he muſt take it ſubject to all the Incon- 
veniencies which an Eſtate Tail at Common Law 1s ſubject ro. Cro. E. 
717. pl. 43. Mich. 41 and 42 Eliz. C. B. Erith v. Reeves 
2. If there hath been a Cuſtom in a Manor that Plaints ſhould be proſe- 
cuted there in Nature of real Actions, if a Recovery be had upon ſuch 


Plaints againſt Tenant in Tail, it is a Diſcontinuance ; for ſince the 


Cuſtom warrants the Recovery, it is an Incident to ſuch a Recovery 


by che Common Law, that it thould be a Diſcontinuance, which it ſeems 


is drawn from the Nature of the Thing; That a Judgment given in a 
Court ot Judicature ought not to be avoided, but by Matter of as high 
1 eee N 


© Admitance on the Surrender he continues ſeiſed in Fee as before; for the 
--"Copyhiolder Lord could otherwiſe have no Remedy tor his F ine &c. Holt's Rep. 


e 


mittance; Arg. Sty* 146. Mich. 24 Car. B. R. in Caſe of Barker v. Denham. 


Wite may enter, and neither ſhe nor her Heir ſhall be pur to ſue a Cui 


render he gives up no more than he had, and therefore could not give away his 
before Entry ſhe cannot be ſaid to be Tenant, becauſe the Surrenderee is by the Lord's Admittance 
made his Tenant, and this is not like & a Feoffment at Common Law, which beitig ſo notorious a Way of 
_ conveying Eſtates, the Wife's Entry was taken away, the whole Eſtate being paſſed away to the 
Feoffee for the Benefit of Strangers, who could never have known whom to have brought their 


—_—_— * 8 — * 


Copyhold. f 3 Gl 
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a Nature, Viz. by a Recovery in a Court ot Judicature, and not by the 
Encry ot the Party that hath Right. Gilb. Treat. of Ten. 176. 177. 
z. There are Caſes that a Surrender is a Diſconti nuance of an Eſtate 
Tail in Copy hold Lands, and my Ld. Coke ſays, that a Surrender by 
Cuſtom may bar an Eſtate Tail ; Bur theſe opinions tor diſcontinuing by 
Surrender do not ſeem to be grounded upon that Reaſon or Authority, 


as the contrary Opinion is; tor there are more Cauſes againſt it than for 


it. Gilb. Treat. of Ten. 178. 179. 


6 . 
1 
—— 


(P. a) Surrender. Good in reſpect of the Eſtate 
1 of the Surrenderor. es 


1. A Wonan Copybolder for Life took a Husband, the Rever/jon of the 
A ſaid Copyhold was granted to 3, viz. to A. B. and C. cum 2cci- 


 derit poſt Mortent, Surſum- Redditionem, or Tori gad for their Lives ſucceſ- 
tively according to the Cuſtom ; the Husband ſurrendred to the Uſe 7 
A. for Life, to whom the Ld. granted it by Copy for the Life of A. and A. 


and B. died. Ir ſeems to divers Juſtices and Serjeants that C. ſhall not 


be admitted; for after the Death of the Husband the Wife may enter, or 
Have her Plaint in Nature of a Cui in Vita, but during the Liſe of her 
Husband the Ld. may retain it in his own Hands in Nature of an 
"= Occupant, after the Husband. Bur further the Husband and the Wiite 
Would have releas'd to C. and the Ld. would not receive ir, nor hold a 
Court, but he was enjoin'd in Chancery to hold Court, or to avoid 
Poſſeiſion. Dyer 364. pl. 38. Trin. 9 Eliz. Roſwell's Caſe. > 


* - 


2. Surrender by the Heir before Admittance is good, but this ſhall not After the 


| prejudice the Lord of his Fine by the Cuſtom of the Manor due to him Death of 


on Deſcent. 4. Rep. 22. b. pl. r. Nich. 23 and 24 Eliz. C. B. Brown's Lale Re, | 
Caſe. FFF Ms | mainder- man 


before Ad- 


mittance may ſurrender the Land, for the firſt Admitrance was ſufficient. 4. Le. 111. pl. 226. in the 


Time of Queen Eliz. Hegger v. Felſton.— The Heir of a Copyholder before his Admittance held 
by the Copy of his Anceſtor, and ſo he has Title, but a Surrenderee can haye no Title before Ad- 


3. If a Man ſeiſed of a Copy hold in Right of his Wife ſurrenders it to Mo. 596. pl. 


: the Uſe of another in Fee, who is admitted accordingly, and the Baron 813. S. C. 


dies, this is no Diſcontinuance to the Wife or her Heirs, hut that the TO by 
| & Tul- 
** tices becauſe 


in Vita. 4 Rep. 23. pl. 4. Paſch, 35 Eliz. B. R. Bullock v. Dibley. no Livery | 


wWias made of 


ſuch Eſtate nor, can a Warranty be annexed to it for the Benefit whereof a Diſcontinuance is ad- 


mitted, And cites S. P. adjudg'd Mich. 32 and 33 Eliz. C. B. Foxley v. Coſen. Supplement to Co. 
Comp. Cop. 80. S. 13. cites S. C.—-Gilb, Treat. of Ten. 177: cites S. C. en 1s, ; 2 by the Sur-. 
ife's Right; tho” 


Præcipe againſt, if the Eſtate did not paſs by ſo notorious a Conveyance ; and }if ſhe ſtill might have 


entred, they could never know whether ſhe were a-Treſpaſlor, or in whom the Freehold was right- 


fully veſted. But in Caſe of Copy hold Lands, as there is no ſuch Inconveniency, ſo the Nature of 
the Conveyance will not admit of ſuch Expoſition ; for a Surrender is but a giving or yielding up that 


Eſtate one hath from another; and ir is in the Nature of Things impoſſible to ſurrender more than one 


hath. * Cires Cro. E. 71). [per Cur. Mich. 41 and 42. Eliz. in the Caſe of Eriſh v. Reeves. 
Poph. 3S. 39. S C. adjadged advordingly. 8 | 


R Go 4. Sur⸗ 
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Por the Fee- 4. Surrender by Copyholder to the Uſe of himſelf for Life, then ot his 
to 0 on Son tor Lite, then the Remainder to the Uſe of his laſt il. His Son 
a par dies. The Copyholder may again ſurrender the E/fate in Fee it he will, 
the Uſe of and it will paſs by ſuch Surrender; Per Walmſley and Anderſon J. ſeq 
his Will, adjornatur. Cro, E. 441. pl. 4. Mich. 37 aud 38 Eliz. C. B. Fitch v. 
remained 1n Hockley. | | 
the Copy- | ; 
holder, and not in the Lord. 4 Rep, 23. a. pl. 6. S. C. adjudged. 


No 465 pl. F. Tenant for Life, Remainder in Fee ; Tenant for Life was admitted ; 


658. Tiping The Remainder-man ſurrendered to |. S. in Fee, living the Tenant 
v. Burning. - x +; | | 3 - | 
S. Cad. tor Lile, and held good, tho“ not actually admitted. Cro. E. 504. pl. 
jadg'd, be- 29. Mich, 38 and 39 Eliz. B. R. Gyppin, als. Keppin v. Runney, 
cauſe in this | | | n | | % ͤ I EL 
Cate the Ld. is not to have a new Fine on the Death of his Tenant for Life, but where the Lord is to 
have a Fine there muſt be a new Admittance. Goldsb. 95. pl. 9. Kipping', Caſe 8. C. argued. 
Cro. J. 31. Auncelm v. Auncelm, for the Admirtance of Tenant for Lite was the Admittance of 
jim in Remainder, and both makes but one Eſtate. | | e | 


SITY 6. A Copyholder in Fee 15 Feb. made a Leaſe for Years by Licence, 

2 ilb. Treat. | 

TOS * was poſſeſs' d before the May following, and atterwards, viz. 8 May, the 

tar it was a Copyholder ſurrender'd, the Reverſion to divers Uſes. Refdlved, that 

a N the Entry was a Diffeiſin, and fo the Grant of the Reverſion not 
moon tr. b. 5. 18. H. : ir. C. B. hk "I 1 e N 
Cs thi good. Litt. Rep. 17, 18. Hill. 2 Car. C B Selby v. Be ke, 

tue ſurrender was void. | | 


4 of « Bays - | „. A Surrender by a Copyholder, who is ouſted of the Poſſeſſion, d 
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which Leaſe was to commence at Mich following. The Leſſee entered, and 


render by during the Ouſter pailes nothing; yet no Diſſeiſin could be becauſe | 1 
| Remain= the Freehold was in the King, who cannot be diſſeiſed, and if the , 


2 OE Surrenderor enters afterwards, his Eſtate is regained. Clayt. 1. Aug. 7. 
| his Ouſter of Nelſon v. Rennington. e ee 8 
for Life - for by his Entry he is a Difſeiſor, and has no cuſtomary Eſtate in him whereof to make a 
Surrender. Mod. 199. pl. 31 Paſch. 24. Car. 2. C. B. Bird v. Kirk.-—Cart 524. S. C. but no Judgment 
as to this Point, — If Tenant by Copy in Poſſeſſion be diſſeiſed the Reverſion alſo is turned to a Right, 


ard then a Surrender is not good. 2. Jo. 154. Paſch. 33 Car. 2. B. R. in Cale of Pitt v. Moor. 


Cart. 238. 8, In Ejectments the Leſſor of the Plaintiff claimed under a Surrender 
Bird v. made by W. Kirby, who had an Eftate in Land after the Death of his 
8 Father, but entered during his Lite, and thereby became a Diſſeiſor, 

and this Eſtate being now turned into a Right, he made a Surrender to 
the Leſſor of the Plaintiff, which being found by ſpecial Verdict ; it was 
adjudged the Surrender was void; t was pretended at the Trial, that 
the Father, Who was Tenant for Life, had ſuffered a Common Reco- 
very in the Lord's Court, and fo his Eſtate was forteited, for which 
the Son may enter, and then his Surrender is good; But per Cur. 
without a particular Cuſtom for that Purpoſe the ſuffering a Recovery 
is no Forfeiture ; but if *twas, then the Ld. is to enter, and none elſe 
can, and ſo Judgment was given for the Defendant. 2. Mod. 32. Paſch. 

/ ¶⁰ d in nn nee an 

9. A Copyhold is granted in Rever/zcn after 2 Lives, Habend' poſt 
Mortem, ſurſum-redditionem &c. ot the Tenants tor Lite ; The Ten- 
ants for Life ſell their Eſtate to A. and ſurreuder to the Ld. to the end that 

Le may admit A. the Vendee; the Copyholder in Reverſion enters and 

brings an Kjetiment, and recovers at Law ; A. brings his Bill, and has 

Relief, becauſe the Surrender being only ro admit A. the Purchaſor, 

it was againſt Conſcience that the Reverſioner 1ould enter. 2. Freem. 

Rep. 118. pl. 134 Mich. 1691, Anon, 


5 Q. 
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I'S Ibid. 131 8. C. 
and Judgment afhrmed.- | 
C. B. but that Judgment was affirm d. 


8 


N 8 Fine for Admittance. Cumb. 445. Trin. 9 W. 3. B. R. Anon. 


Life, the Copyhold is gone without Livery upon it; Quod non fuit 


Zinzan v. Talmaſh. _ 


A 


WY „ OY —_— — — 


; Copyhold. - 


(Q. a) Surrender. Good in reſpect of the Manner of 


the Surrender. 


1. IF the Ld. makes a Leaſe for Life to the Copyholaer Paro, this de- Gilb. Treat 
termines the Cen hold, if Livery be made, but otherwiſe if it is by of Ten. 283. 
Deed only; per Hyde and Jones. But by Jones, it it be a Leaſe for vibes S.C. 


for if 


| þ Livery be 
negatum. Lat. 213. Mich, 3 Car. Anon, e 
: only an 


Eſtate at Will paſſes, and an Eſtate at Will cannot merge an Eſtate at Will 


2. Covenant to make a Surrender of Copy hold Lands to A. and his Contra in 


Heirs is not per/ormed by a Surrender into the Hands of 2 Tenants, but it the Caſe of 


mult be an eltectual Surrender, and *tis not ſo till 'tis preſented in Court. . 
Sty. 256. Paſch. 1651. Shann v. Shann, and Ibid. 280. Trin. 1657. & B. but 

B. R. Shan v. Bilby. | SY urxpon Error 
Tu iſden ]. held it no Performance; but Keeling Ch. J. held that it was, but Judgment was affirm- 
ed on another Point. Lev. 293. Trin. 22. Car. 2. 1 Mod 62. Turner v. Beany, S. C. and Judg- 


ment aihrm'd Niſi &c.— Ibid. cites Hill. 21 Car. Treburn v. Purchas adjudged, that where the A 


grecment was for a Surrender generally ſuch a particular Surrender is naught, 


3. Special Verdict found that Surrender was made by A. to the Le of 


B. and his Heirs, to the Uſe of ſuch Perſon as A. fhould name by his laſt 

Will, this by Twiſden is ill, in that no Uſe can be on &@ Uſe, altho' it 
being not executed by Statute; but the Verdict finding further, that H. 
mnominated by the laſt Will of A. had ſurrendred unto B. the Court conceiv'd 
no Doubt in the Caſe. Judgment for the plaintiff Niſi. Keb. 627. pl. 
0% Mich. 15: Car. 2. B. N Leaper v. Booth. 1 


4. Cuſtom, that where an Eſtate is granted by Copy for 3 Lives to Where it i, 


A. B. and C. that the 7 Life named may bar the Remainders, this muſt only the E- 


be by a Surrender according to the Cuſtom ; for a Surrender by Implication felt N 


(as A's. joining in a Fine with the Lord to the Uſe of M. and N.) is not Matter 


a Surrender ſufficient to bar the Remainders of B. and C. Adjudged in would do it, 


C. B. and affirmed in B. R. 2 Show. 130. pl. 109. Mich. 32 Car. 2. B. R. but here are 
. FFF l 
: of B. and C. 


V V „„ - . I 
——Raym 402. S. C. adjudged and affirm'd in Error..—— Jo. 142. S. C. adjudg'd 
Poll. 561. to 572. S. C. argued by Pollexfen againſt the Judgment in 


, "IR as 8 * 0 — * **. . 8 Ry : Oe" PRONE * + a n — 


(R. a) Surrender. Good. In reſpect of the Limita- 
tion, And where it is in Futuro. And to Perſons 
uncertain. il hea a e e __ a 


_ 1 of a Copyhold in Fee may be for 1000 Nr, and it is 


very good if the Lord will admit, but if he refuſes there is no 
Remedy but in 2 and Equity will not compel the Lord to admit 
In ſuch an unreaſonable Surrender, for the Executors ſhould pay no 


2. K 


8 S — 


#” <—<Vy 2 — 


Cro. E 29. 2. A Copy holder in Poſſeſſion ſurrendered the Re. 


. O * 0 YT 8 a - — : K Y — I ry — — 

. 5 FP. — 5 l +44, 4 99 * 3 8 — —_ 

—— N mY 2 — Sh 9 by 1 _ rr — -- q ye 22 mg I * * : * 
- 8 0 . : ? ly 8 . 4 - * r 


Saund. 151. 
Arg, 


. Cites S8. 


Quere 
Gilb. Treat. had not made the ſecond Surrender of the Reverſion, his right Heir 


129. pl. 23. 8. C but 8. 


it cannot be 


Copyhold. 


— — — 


— — 


) | 'er1;00 ot his Copy. 
ph Ar - hold Poft AMortem ſuam to an Uſe &c. It was adjudged, that nothing 
what ebe gur. paſſed thereby. 4 Le. 8. pl. 36. Trin. 29 Eliz. Clamp v. Clamp. 

render is | | 1 | CCC 1 

void ; For when one is ſeiſed in Fee he cannot by any Matter in fact give away the Inheritance af 


ter his Death, and ſo leave a particular Eſtate in himſelf, but peradventure it may be done by Mat- 


tcr of Record, | 


"4s - 3 3. Replevin; J. S. and M. his IWife Copyholders in Fee of a Houſe, 
K 8 * and 12 Acres of the Nature ot Borough Englith; F. F. died. M. ſurvi- 


ted by det h, and takes Husband J. C. and by him hath Iſſue the Plaintiff and 
Coke Ch. Defendant. J. C. and M. his Wife ſurrendred the Land by name of the 


J. Roll Reverſion after the Death of F. C. and M. his Wife, to the Uſe of the Plain- 


Rep. 138. tiff and his Heirs. M. died, and atterwards J. C. died. The Deten- 
EE Girea dant, the younger Son, enters as Heir by the Cuſtom; It was the Opi- 


yer eundem. nion of the Court the Surrender was not good by the Husband and Wite 


2 Bulſt. by the Name of a Reverſion after the Death of M. and J. C. for that |, 
275, —— C. had nothing in the Land, and it 1s abſurd that J. C. by a meer Graut 
cited ſfould have an Eſtate for Lite who had nothing before, and judgment 


S C cited Clampe v. Clampe. 


Arg! Show. 
Parl. Caſes 205. 


Supplement 4. A. a Copyholder ſurrendred to F. F. for Life, and afterwards to the 
1000 oP righs Heirs of A. and then he made another Sur render of his Reverſion 
op. 67. 
but ſays entted; and Coke a Counſel argued, that by the firſt Surrender nothing 

remain'd in him, but the Fee was reſerved to his right Heirs, and if he 


of Ten. 256 


e would have been in by Purchaſe, and not by Deſcent, and the Common 
but makes a Difference is, where it is made to the Uſe of the Surrenderor himſelf fer 
Quære. Life, and afterwards to another in Tail, Remainder to the right Heirs of 


the Surrenderor for Life & c. For in the firſt Caſe his right Heir ſhall be in 
by Deſcent, and in the other by Purchaſe. * Le. 101. Paſch. 30 Eliz. 
B. R. in Caſe of Allen v. Palmer. I 


Cr. E. 386. F. Copyholder for Vears or Life ſurrendred to the Uſe of A. and his 
5. C. but no Heirs &c. adjudged the Surrender good, and the Uſe void. Mo. 352, 
Judgment. pl. 474. Hill. 36 Eliz. Portman v. Willis „ 


-- Gouldsb. 


bo does not appear. 


. F. S. and on Failure, then to the Uſe of V. R. in Cee; whether this be 


was given for the Defendant. Cro. E. 29. pl. 1. Trin. 26 Eliz, B. R. 


to the Uſe of W. R. in Fee, and died; J. S. and the right Heir of A. 


= 


s. C. cited 6. A. ſurrendered to the Uſe of B. in Fee in Condition to pay 1001. rs Þ © 


| ſeems, that commended the finding it ſpecially, yer Beaumond J. conceived it 
for the Rea- to be good enough, for it ſhall be as an Uſe limited on a Feoffm 
ſons there and theſe Uſes thall ariſe out of the firſt Surrender. Cro. E. 361. pl. 


ent, 


before given 22. Mich. 36 & 37 Eliz. C. B. Paulter v. Cornhill. 


compar'd to 


the Caſe of a Feoffment to Uſes, See Ibid. 245, 246. 


J. If I ſurrender to the Uſe of him that ſhall be Heir to . & or to the Ute 
of F. S's. next Child, or to the Uſe of F. S's. next Wife, 705 gh at the Au 
ot the Surrender J. S. had no Child or Wife, yer atterwards he has a 
Child, or rakes a Wite, his Heir, his Child, or his Wife may come 
into the Court, and compel the Lord to admit according to the Surren- 

der. Co. Comp. Cop. 50. S. 35. | 
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5 | | . Cong: £ e | e 
Copyhold. 6 

8. 80 if T ſurrender to the Uſe of him that ſpall come next in to Pauls af- 

ter ſich an Hour; whoſe Fortune foever it is to come firſt, the Lord muſt 


admit him, and I ſhall never avoid it. Co. Comp. Cop. 50. S. 35. | 
9. The fame Law is, if I ſurrender to the Uſe of him that F. F. foal 


nominate, or that I myſelf (ball nominate to the Lord at the next Meeting. 


Ca, Comp. Cp ee ³” 

10. Eſtates of Copy holders ſhall be directed according to the Rules of 
the Common Law, and therefore a Surrender made to take Effect after the 
Death of Surrenderor is not good, as a Freehold cannot begin in Futuro 
or at a Day to come. Supplement to Co. Comp. Cop. 69. 8. 3. 

11. It a Copyholder ſurrenders 2 Acres of Land into the Lord's Hands, 
the one to the Uſe of F. S. and the other to the Uſe of F. N. and does not name 
in certainty who ſhall have the one Acre, and who ſhall have the other, the 
Limitation of this Ule is void for this Uncertainty. Calth. Read- 


ing, 31. 


12. Surrender by A. to have after his Death in the Uſe of his Child 1 Roll Rep. 


. 


then in Ventre ſa mere, and if the Child die before his full Age of 21 Years 1725 88. 


Marriage, then I ſurrender the ſaid Lands to the Uſe of my Couſin F. &. 


and the 


His Hears and Aſſig us, this Surrender to |. S. is merely void, tor he can- Court in- 
not make ſuch a conditional Surrender to operate in Futuro, and ſo the 7 = 
Infant being born, and dying atterwards, the Defendant claiming from * de dur, 


render had 


the Heir at Common Law to the Intant hath good Title, Cro. J. 376. been to the 


Uſe of his 


pl. 2. Mich. 13 Jac. B. R. Simpſom v. Southern, : 
1 : | Will, and 


by the Will the above Eſtates had been limited, they ſhould be good. — A, was jacens in Extre- 


mis, and furrendered. Godb. 264. pl. 364. Simplon's Caſe, 5. C. reſolved. And that it cannot 
be good, becauſe it was to commence upon a Condition precedent, which was never perform'd; And 
therefore the Surrender into the Hands of the Lord was void; For the Lord rakes only as an Inſtru- 


ment to convey the Lands to another. —2 Bulſt. 272. &c. 8. C. adjudged. —S8, C. cited Mar. 178. pl. 
 236,—— Supplement to Co. Comp. Cop. 67. S. 1. cites S. C. — Supplement to Co. Comp. Cop. 81. S. 

15, Cites S. C. and that the Surrender into the Hands of the Lord is void, becauſe he takes it only 

as an Inſtrument to convey it over. — Gilb Treat. of Ten. 244, 245. cites S, C. and ſays it 


ſeems not grounded upon ſo good Reaſon as the Reſolution is in Cro. 9. For Surrenders are not to 


be conſtru'd ſo favourable as Wills, (tho' Coke ſays they ſhould be taken according to the Intent 
of the Surrenderor) neither is there the ſame Reaſon ; fora Man may as well order a Surrender in 


his Life-time, according to the Rules of Law, as he may any Decd to paſs away a Freehold Eſtate, 
fo that the Intention of the Party hath not fo ſtrong an Operation in a Surrender as in a Will, and 


| therefore that Reaſon will not ſupport a Fee upon a Fee in that Caſe, as it doth in a Will. — 


_ Gilb. Treat. of Ten. 247. ſays, that Coke in his Copyholder ſays, that a Man may ſurrender Co- 


py holds immediately to the Uſe of an Infant in Ventre ſa mere, for that a Surrender is a Thing exe- 
cittory, and nothing veſts before Admittance , and therefore if there be a Perſon to take at the Time of the 
Admittance it is ſufficient, which ſeems to be reaſonable, and to carry no Inconveniency with it, 
for it is not like a Grant at Common Law; for there if there be no body to take, the Grant is void, 
becauſe the Eſtate muſt be ſomewhere, and the Grant puts it out of the Grantor ; but in Caſe of a 
Surrender there 1s no Inconveniency at all, for the Surrenderee hath nothing till Admittance, but 
the Eſtate is in the Surrenderor. Bnt then it ſeems, that if the Surrenderee be not in Eſſe before 


; : . the Admittance that the Surrender will be void, for it ſeems to be implied by Lord Coke ; for he 
= ſays, that it at the Time of the Admittance the Grantee be in Rerum Natura, that will ſerve, which 


implies, that the Admittance is to be made after the uſual Manner, abt that the Admittance time ſhall 


be put off till there be ſuch a Perſon, for then it would have been to no Purpoſe to have ſaid, that if 0 
there be ſuch a Perſon to take at the Time of the Admittance &c. for there is no Queſtion but 
that it will ſerve, it the Admittance muſt be ſtaved off till there be ſuch a Perſon, and no Queſtion 


but the Grantee will be in Rerum Natura, if the Admittance be to be put off, and ſo he need nor 


have made a Queſtion, If he be, &c. and if he never come in Efſe, then the Admittance-time will 


be eternally put off, the old Surrender ſtand good, and no body be able to diſpoſe of the Copy- 
hold Eſtate. Tho' at the Time of the Surrender the Grantee is not in Efle, or not capable of a 


Surrender, yet if he be in Eſſe, and capable at the Time of the Admittance, that is ſaſhcient. Co. 


Comp. Cop. 50. S. 35. 


13. It I ſurrender to rhe Uſe of B. after my Deceaſe it is not good; Per Noy 152. 


8 Warburg and Daniel. Brownl. 41. Trin. 6. Jac. in Caſe of Dunnal Hill. 5 ſac. 


C. B. Allen 
9 | v. Naſh, that 
4 | OS 4 1 5 "tis good, 
tho” one cannot preſerve the ſame Eſtate to himſelf ; for the E ſtate is in the Lord, and the Surrendergr 
Hall take the Profits during bis Life, and after the Lord muſt admit B. according to the Directions 
of the Surrender — Brow ul. 127. 8. C. adjudged that (to the Vie of the 2d Son Lite) after 
| | 8 | | 95 0 


hs 


— 


but an Explanation how the Land ſhall go 


the Uſe is 
void the Sur- 
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he ſhall 
_ marry A. G. 


66 5 5 Copyhold 


the Death of the Tenant and his Heirs is not good in a Surrender; For tho” it be good in a Will, yer 
Implication in a Surrender is not good, and in Copy hold Caſes a Surrender to the Ute &c. is no Uſe, 


— 
5 — 
— 


— 


Holſworth's Caſe it was held, that ſuch Surrender was go:d by reaſon of the Cuſtom of the Manor, 


(which was Wakefield) but that other<i/e it is by the Common Law, 


Toid. citesit 14. A Surrender cannot be made to commence at a Day to come, any 


a5 adjulg'd more than a Livery ; reſolved. Godb. 265. pl. 364. Mich. 13 Jac, 


5j Nin B. R. in Simpſon's Caſe. 

Clark's Caſe. YT, HO 2 

8. P. For 15. If a Copy holder in Fee doth ſurrender his Copy hold Lands into 
where the Li- the Lands of the Lord, to zhe Uſe of himſelf and his Heirs; reſolved, that 
mitation of in that Caſe, becauſe the Limitation of the Uſe to him who had it be- 
fore was void, the Surrender thereof to the Lord himſelf was alſo void. 
render is Supplement to Co. Comp. Cop. 67. S. 1. cites Hill. 17 Jac, B. R. Bam- 
void. Godb. bridge v. Whitton. . „ Ta en e 


165. pl 36 


J, rr nog 
Mich, 13. Jac. B. R. in Simpſon's Caſe. 


=p 


Cro. C. 366. 16. A. ſurrenders to the Uſe of B. and C. his Sons, and the longeſt 
| E 4. S. C Liver of them, and for Default of Iſſue of the Body of B. then to the 
5 refoly'd, that youngeſt Son of M. his Siſter, and ſays, rhis ſurrender'd not to take Effet 
the Surren- fill after my Death, theſe Words are void, and contrary to the Pre- 
der was mifles; agreed per tot. Cur. Jo. 342. pl. 1. Trin. 10 Car. B. R. Seagood 


good, and v. Hone. 
the Clauſe | 3 


being repugnant to the Premiſſes ſhall be + ag as idle and void, and ſhall not deſtroy the Premiſ- 
b. Treat. of Ten. 244. cites S. C. and ſays that this Sur- 

render was held to be void to M's. youngeſt Son, becauſe the Contingency did not happen in the 

Life of the Surrenderor, and a Man cannot ſurrender to take Effect after his Death; but fays, it 


ſes.— 8. , cited Arg' 5. Mod. 267).— Gi 


us not reſolv'd abſolutely that a Fee cannot be limited on a „ 


Saund. 1 49. - 17. A Copybolder in Remainder after an Eſtate for Life in B. | ſurrender'd 
S. C. it was to B. for Nr 


e e e (who was Copyholder for Life before) the Remainder to 
abe ne F. S. and he 


ed to B. was 8 


= void, yet the Limitation to ]. 8. was good, and adjudg d that the Eſtate of 7 F. was good by way 


of preſent Eſtate, but not by way of Remainder, —2 Keb. 341. pl. 12. S. C. adjudg'd. —Gilb, 


Treat. of Ten. 249. cites S. C. 


If » Copy- 18. Copyholder ſurrenders to the Lord, to the Intent that the Lord 
hold be ſur- | 
rendered to 


19. A Copyholder in Remainder ſurrendred his Remainder to the Uſe of 
the Tenant for Life, and after his Death to the Jie of himſelf and his Wife 


&c. and though the Limitation for the Lite ot che Tenanc for Life was 
void, and fo by Conſequence by the Common Law the Remainder would 


have been void alſo, yer ic was held, that in Caſe of Copyhold ir ould = 


be taben as a mediate Settlement upon the Husbaud and Wife after the Death 
of the Copy holder for Life. Lord Raym. Rep. 626. per Turton J. Hill. 
12W. 3. cites Cro. J. 434. 2 Roll Abr. 67. Brookes v. Brookes, and alto 
1 Saund. 151. Wade v. Bache. 5 


(Sa) 


Clayt. pl. 36. Aug. 1633. before Damport Ch. B. 


d good by all the Juſtices, præter Twiſden. Sid. 360. pl. 
Eſtate limit- 3. Paſch. 20 Car. 2. B. R. Wade v. Bache. FF 


fall admit A. whom he intended to marry, after Marriage; until Marriage 
the Uſe of 70 the Uſe of himſelf and his Heirs, and after Marriage to the Uſe of him- 
I. S. and his ſelf and A. in Tail; Per tot. Cur. it is good enough to limit a Remainder 
eirs until upon a contingent Fee in Copyholds, as in Caſe of Mortgages of Copy- 
holds, a Surrender in Futuro is good, for the Freehold remains in the 
and after the Lord. Freem. Rep. 267, 268. pl. 293. Hill. 1679. C. B. Bently v. 
aid Marri- Delamore. )( nl 5 ae HP 
age then to 4 e e pods at 8 8 
the Uſe of them two in Tail ſpecial, if after they do marry, then is the Surrender to them in 
Tail, and till then to him in Fee. Calth. Reading. 31, 32. e 
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in 


pl. 18. Mich. 27 & 28 Eliz. Bunting v. Leping well. 


Eſtates as Deſcents of Copy holds to be guided according to the Rules of Common Law, as a neceſ- 


—— — —ñ 3 * 


e 


[S. a.] What paſſes by the Words of a Surrender. 


5 = Opyholder ſurrendred to the Uſe of B. for Monies paid, but limited 


no Hſtate, and there was 4 Cuſtom, that the Party to whom the 


Surrender was made ſhould have a Fee, and adjudg'd a good Cuitom. Arg. 
Roll Rep. 48. cites 6 Eliz. Thettenwell v. Bunney. 


2. R. B. ſarrenders 0 the Uſeof Margaret and Robert without limiting S. C. cited 


of any Hſtate; Here they have but an Eſtate for Lives, for theſe Eſtates g RE, 28. 
' ſhall be directed according to the Rules of Law, unleſs there be a ſpecial Prin Ez K. 


4 1 © ns Trin 
Cuſtom within the Manor, as thoſe Words, Sibi et ſuis, or Sibi et Aſſig- liz. as mely | 
natis &c. may by Cuſtom create an Eſtate of Inheritance. 4 Rep. 29. a. «ge ac- 
„„ cCorqdingly. 
— As well 


ſary Conſequence upon the Cuſtomary Eſtates; ſo that if a Surrender be made to the Uſe of one, he has 


but an Eſtate for Life unleſs there be a Cuſtom to the contrary, for by Cuſtom a Uſe limited to one 


En Aſſienatis ſuis is good to paſsa Fee; A ſurrender to one & tribus Aſſignatis ſuis, adjudged but an 
Eſtate for Lite, but in ſome Caſes Eſtates in Copyhold Lands are not guided according to the 
Rules of Common Law, Gilb, Treat. of Ten. 242, 243. cites 4 Rep. 29. b. Bunting v. Lep- 
ingwell. ll mm ED e 


3. A Copyholder ſurrendered to the Uſe of a Stranger for ever; it was 
made a Quære, it an Admittance by the Lord of the Surrenderee be good 


in Fee to him and his Heirs, it being by a bare Surrender only, but in 
| Caſe of a Deviſe by ſuch Words it had been good. Godb. 137. pl. 162. 
29 Eliz. B. N. Allen v. PatſhalL.- 2 ; 


257. Cites 
v2.8 C. and 
Coke, but ſays Quære of this. 


5. A. a Copyholder in Fee ſurrendered to the Uſe of his laſt Will, Le. 174. pl. 


and deviſed to B. his Wife for Lite, Remainder to C. his Son in Tail, __ 8. We | 
| Remainder to D. his Son in Tail. B. and C. are admitted. B. dies. in ccd 


* ingly. — 


Uſe of E. the Defendant, and dies without Iſſue; Per Cur. the to Co. Comp: 
Heir may enter before Admittance, for Wray ſaid, when the Sur- Cop. 72 > 


C. dies without Iſſue. D. is admitted, and C. ſurrenders to the Supplement 


render is to the Uſe of his laſt Will, this at firſt is the whole Fee,“ 1 
but when he deviſed the Land for Life, or in Tail, and does not - 
ale with the Reverſion, by this the Re verſion never paſſed out of him to 


the Lord, bur deſcends to his Heir, and he ſhall have it without any Ad- 
mittance. Cro. E. 148. pl. 19. Mich. 31 & 32 Eliz. B. R. Bullen v. Grant. 


6. An uncertain Surrender of what Eſtate is to paſs, may by Cuſtom be Gilb. Treat, 


| ned | | | | | | * of Ten 239 
aſcertained by the Lord, and he may grant to the Ceſty que Uſe in Fee. e 


Cro. E. 392. pl. 15. Paſch. 3) Eliz. C. B. Brown v. Foſter. 392 8. C. 
| Ys | | | . for the 


Lord is Chancellor in his own Court, and ſo not unreaſonable for the Lord to determine what 


ſhall paſs. 


= A. ſurrendred 70 the Uſe of B. but did not ſay what ſtate he ſhould Cro. E 392. 


have, but there was a Cu/tom that in ſuch Caſe the Lord upon ſuch Sur- pl . 8.8. 
render mig hr admit him in Fee, and adjudg'd a good Cuſtom. Arg. Roll hel, ber 
render nig ht admit him in bee, and adjudg'd a gc uſtom. Arg. Roll ingiy per 
Rep. 48. pl. 17. cites 37 & 38 Eliz. Brown v. Foſter. tot. Cur. and 
N the Intereſt 


of the Land being betwixt the Lord and the Copyholder, it is not unreaſonable that upon ſuch an 


Uncertainty the Lord may aſcertain it. — Supplement to Co Comp. Cop. 85. 8. 19 ciies S C. and 


takes 


4. If a Copyholder ſurrenders to the Uſe of his right Heirs, the Eftate Gilb. Treat. 

* coill remain in the Lord till the Surrenderor dies, for then, and notbefore, of Ten. 256, 
5 the right Heir will be known; Per Coke a Counſel. Arg. 1. Le. 101 
=_ pl. 133. Paſch. zo Eliz. B. R. Allen v. Palmer. , 
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— ae ‚˙ ... — — 


— 
2 


for he gives the Eſtate to the Lord, and he admits the Feme to it. 


_ ont ——_ — ——2— * „ I" 


* „ 


i 


Copyhold. 
hes Notice that i: was objected that the Cuſtom was unreaſonable, becau'e it was to Charge he 
Land with a greatcr Eſtate than the Copyholder gave ; to which it was anſwer'd, that the Cuſtom 
was good, beranſe the Lord is Chancellor in his own Court, and might diſpoſe thereof, when the Te. 
naut leaves it uncertain 3 But Lord Coke ſays Quere, tor the Caſe was not refolv'd, | 
8. A Copy holder ſurrender'd zo ſuch Uſes as the Lord fuould appoint; 
the Lord limits the Uſe to F. F. for Life. Reſolv'd that the Fee ſhall re. 
ſult to the firſt Copy holder, and that he by his W1ll may diſpoſe ot it. Litt. 
Rep. 26. Arg. cites Paſch. 35 Eliz. C. B. Wrot's Caſe. N 


s p. cited as 9. A Surrender to A. & trilus Aſig natis ſas gives nothing in In- 


er In tereſt, or otherwiſe by Courſe of Law before Admitrance, and by the 
14 


| only an EL Death of A. the Copyhold is determin d. Velv. 16. Mich. 44 & 45 Eliz, 


Gilh Trear: | | 


tate for Life. B. R. in a Nota at the End of the Caſe of Arnold v. George. 
of Ten. 243. —Co. Comp. Cop. 59. S. 49. S. P. 


4 Rep, . 10. If the Limitation of the Uſe be general, then the Ceſty que Uſe 
2. b. pl. 18. 8 
; 3 Declaration of the Uſe the Limitation of Eſtate, viz, in Fee-limple, Fee- 


takes but an Eſtate for Lite, and therefore Littleton expreties upon the 


the 2d Re- tail &c. Co. Litt. 56. b. = 
ſolution in „ 8 | . | 3 

Caſe of Bunting v. Lepingwell, unleſs there be a particular Cuſtom to the contrary within the Manor, 
As thoſe Words Site & ſuis, or ſibi & Aſſignatis &c. may by Cuſtom make an Eſtate of Inheritance; and 
it was obſerved, that Eſtates in thoſe Caſes limited upon Surrenders are always annex'd to the Eſtates 


- — 


of him to whom the Surrender is made, and that the Surrender to the Lord is always general with- 


out limiting any Eſtate. -Gilb. Treat. of Ten. 206. cites S. C. and S. P. for a Surrender of the 
Eſtate gives up all the Copyholder hath to the Lord. Put the Caſe then, that the Surrender was 
made to Lord for Life, to the Uſe of another for Life, what Eſtate would the Lord then have? 
what could he make over? or Quere, whether the words (for Life) would be of any Significancy, 
tho' he that is admitted be in by the Surrenderor. Yet may a Man Surrender to the Uſe of his 


Wife, for ſhe takes the Eſtate from the Lord, as an Inſtrument to convey the Eſtate to her, and 


ſo it comes not within the Reaſon of other Caſes, that they being but one Perſon cannot contract; 


11. The Lord cannot grant a larger Eſtate than is expreſſed in the Limi. 7 

tation of the Uſe ; As it two Fointenats be in Fee, and one out of Court, ac- 

_ cording to the Cuſtom, ſurrenders his Part to the Uſe of his laſt Will, and 

Acwiſes his Part to a stranger in Fee, and dies; at the next Court the 

Surrender is preſented ; by the Surrender and Preſentment the Join- 

ture was ſevered, and the Deviſee ought to be admitted 7o a Mojety, tor 

now by Relation the State of the Land was bound by rhe Surrender, Co. 

12. If I ſurrender a Copyhold to a Man and his Heirs, and he reciting 

this Eſtate, re-ſurrenders in the ſame Manner to me that I ſurrendered to him, 

not making any Mention of my Heir; yer this Recital ſeems ſufficient 
to paſs a good Fee-ſimple. Co. Comp. Cop. 58. S. 49. 

13. If I ſurrender to you as large an Eſtate as F. F. has in his Manor 

of D. and he has a Fee-/ample in his Manor, it is ſome what probable that 

an Eſtate in Fee-ſimple ſhould paſs, by reaſon of his Relation, without 
the Words Heirs. Co. Comp. Cop. 58. S. 49. N 5 1 

If en 14. If a Copyhold be ſurrendered to a Man & ſemini ſuo Hereditabili 


hold be die Corpore, or to a Man & Heredibus ex ipſo Procreatis, or to a Man in 
granted to a Frank-marriag e with his Wife, in theſe Grants an Eſtate Tail paſſes in 


Van and to 


"hes Heirs: firſt without the Word Heirs, in the ſecond without the Word Bo- 
| Males, or dy, in the third without either. Co. Comp. Cop. 59. S. 49. 5 


Heirs-Fe- 1 8 3 4 1 | 
males; if to a Man & Sanguini ſuo Hereditabili ; it to a Dean and Chapter, or to a Mayor or Commo- 


© rity, without any expreſs Eſtate, or without a Limitation ot ſome interior Eſtate, in all theſe Grants 


perfect Eſtate in Fee paſſes, Co. Comp, Cop. 58. S. 49. 


Gilb Treat. 15. A. ſeiſed in Fee ſurrendered to the Uſe of his laſt Will, and 7» 
his Will deviſed to his Wite his Copyhold Lands, and if /be hath no Iſſue, 
1 1 „ 1 chat 


of Ten. 
258. cites 
S. C. 


r ALE — ää—ä—äꝶꝶ — ſ́z4ꝛ—ẽ — 


Copyhold. 
that then ſhe foal! chuſe two Attornies, and they to make a Sale of my Lands 
70 her beſt Advantage &c. She had Eſtate for Lite, and not having we 
Iſlue, has not any lntereſt to diſpoſe, but has Authority by his Will td 
nominate two to fell, and they may make Sale, and the Vendee ſhall 
be in by the firſt Will, and there needs not any new Surrender. Cro. J. 


199. pl. 30. Mich. 5 Jac. B. R. Beal. v. Shepherd. | 
16. If a Copyholder ſurrenders for Lite, there paſſes from him no 9 Rep. 107. 


— 


= Fang 1 4. S. P. b 
a more than ſuffices to make the Eftate, and the reſt remains to him, Browul. el 
18581. Trin. 9 Jac. Bicknall v. Tucker. Margaret 
- = on Co eo JJ ud Þ 
e | Caſe S. C._—2 Brownl. 157. S. C. and S. P. by Coke Ch. ]. 
1 | 17. Surrender of Copyhold is not to be reſembled to ſurrender at Common 
aw; tor it Copyholder in Fee ſurrenders to the Uſe of another tor 
Lite, nothing more patles from him than will ſerve the Eſtate limited TY. 


G . do the Uſe, and he that makes the Surrender ſhan't pay a Fine for Re- 
addmittance to the Revertion, for this continues always in him. 9. Rep. 

205, e Marg. Podgers Cale. 8 5 

18. Ita Co holder ſurrenders his Copy hold of Inheritance into the Gilb. Treat, 

Hands of the ar to the Uſe of F. S. paying of à 1001. to his Executors EW 

br, within ſuch a Time after his Death, he to whoſe Uſe this Surrender is cites S © 

nd made takes by Force ot this preſently ; Per Doderidge J. 2 Bulſt. 275. and ſays. 

© RS Mich. 12 Jac. „5 ors . md mh JS | 


— 


th- 5 Y | AS N 3 3 pre- 

he | | ſent Surrender it will be of no Effet. 

95 19. A. ſeiſed of Copyhold Land in Fee by Licence demiſed the ſame by Brownl. f FO 
his Indenture to S. the Plaintitf for 20 Years. A. ſurrender'd the Revenſion 178. S. C. a 
. ; of one Moiety to B. to which he was admitted, and then ſurrender'd the my 2” 


3 Rever/ion of the other Moicty to C. who was allo admitted. Refſoly'd, that ingiy.— 
the Surrender by the Name of a Reveiſion was good in this Caſe, though Gilb. Treat. 
the Leaſe was not made by Surrender, (which had been directly derived, of Ten. 162. 5 
and that eons to the Cuſtom out of the cuſtomary Eſtate) but by Aung. C. 85 
| 


Indenture; for ſtill it is the Leaſe of the Copyholder, and nor of the 2 


Lord; Reſolv'd. Hob. 17). pl. 203. Hill. 14 Jac. Swinnerton v. Miller. Intereſt may 
5 355 . JJͤ . C aſs b | 
Name of Reverſion (for any other Name to give it will be hard to find) yet perhaps he hack 1 in 
ſitrictneſs ſuch an Eſtate in him. However that be, it ſeems the Particular Tenant holds of the 
= Lord; therefore if the Tenant in Fee of a Copyhold ſurrenders to one for Years, it ſeems to me that 
the Tenant for Years ſhall hold of the Lord, for by Admittance the Lord takes him for his Te- 
_ FX nant; but if the Leaſe be made by Indenture, there it ſeems he holds of his Leſſor; for he is 
il not admitted Tenant to the Lors. 3 ĩ © : V 


ent 7 20. A Feme Copyholder in Fee came to Court, and offered to ſurrender 
I 139 F. S. and his Heirs, but (he deſired to retein an Eſtate to herſelf for Life, 
mor |: and the Steward entered, that ſhe ſurrendered the Rever/jon of her Copy- 
hat 3 hold 0 F. S. after her Death, and it was adjudged an ill Grant, becauſe 
out there was not any Reverſion, cited per Harvey J. Hill. 2 Car. C. B. in 
> Cale of Selby v. Becke. Litt. Rep. 18. as one Drewell's Cale. 
ili = 21. Surrender with the Appurtenances will paſs Land. Surrender of a There was 
nin Maſſuage and three Acres will paſs more Acres if divers Copies ſucceſ- * W e 

1 5 | | $4 Meſſuage 
zin ſively have been ſo; Per Harvey. Her. 2. Paſch. 3 Car. C. B. Black- .,j,, Sy- 
Bo- | 3 hall v. Thursby. | | | | | | monds to 

= =. 3 | OS 5 | _ ewhich divers 

* Lands avpertaining, the Tenant ſurrendered the ſaid Meſſuage called Symonds, with the Appurtenancer, | 

nn FF; andall his Right therein; per ror Cur. nothing ſhall paſs bur the Houſe, with the Orchards, Yards, _ 
rants and Curtelage, and Garden, by theſe Words (Cum Pertinentiis) Cro. J. 526. pl. 2. Paſch, 17 Jac. 
B. R. Smith'on v. Cage.—-—Gilb, Treat. of Ten. 294, 295. cites S. C. FD ys 


8 3 


— 


oObſerves, that wins 1 | 3 
by Lord venture revocable or countermandable. Co. Comp. Cop. 51. S. 39. 


TO Copyhold. 


— — 


. 


Lev. 133 22. A and his Wite Tenants tor Life of a Copyhold, Remain fer to 


% A. in Fee ſurrendered thus, viz. My Lands in H. which were my Wife's 
Judgment : , 


ws given in 4, now her's for Life, [ 5 to the Heirs of the Body of my ſaid Wife, if 


ears of Ape, and for want of ſuch Heirs then to 
t, by he Husband died without Uſlue, the Wife mar- 
the Cule ried again, and had Iſſue which lived to 14 Years of Age. The Wite 
was agreed 1: 7 | 2 hp g 
to be ad. died. Quere, it the Words of the Will will paſs any Eſtate to the 
journ' d into Iſſue? Court divided. Raym. 162. Mich. 19 Car. 2. B. R. Snow v. 
the Exche- Cutler. ; | | | 9 8 | 
cuer Cham- | | | 3 5 = h 5 | 2 
ber, but the Reporter ſuppoſes it was agreed between the Parties, for he heard no more of it after. 
wards, — Sid. 153 pl. 2. $ C. reports that the Court held it clear, that Deviſe to an Infant when 


the principal that he or they live to 3 
Point, but R. F. and his Heirs. 


he ſhall be born, or to a Daughter when ſhe ſhall be married, are good, and the Land ſhall de- 
| Keb. 752. pl 47 S. C. — er WHOOR 800. pl. 67. 


i.erd to the Heir in the mean time 8. N a 
v. C. that the Deviſe was good, and Judgment tor the Plaintiff Niſi —— Ibid. 851. pl. 53. S. C. 
Tays, that all doubred that the Deviſe was void, and Deviſe to an Infant en Ventre (a mere has been 


7 


a wavering Point in all Ages; Adjornatur. 


* . : "IE * - FER: C22 DN EO IL" th ai. . .4 4 24 3 - * 


n Surr ender made Out of Court. 


be 63 (T. a) Where Tenant ſhall be bound by a voluntary | 


 $C.cieg 1. 1 F a Copybolder languiſhing in Extremity ſurrendret h out of 


Gilb. Treat. Court to the Uſe of his Couſin, in Conſideration of Conjanguinity, N 


of Ten. or to the Uſe of his Son, in Conſideration of natural Love and Affection, 
270. ang... | 4 * | | hy | C 8 
and recovereth his Health before Preſentment, this Surrender is perad- 


Coke's ſay- Anon. | 
ing Sr. 18 85 FGCFFCCCCF mo no 3% ed: 
render out of Court ir ſeems, that if it were made in Court it would not be revocable, for then he 


| ſhew'd a more ſettled Deſign, and by his ſaying before Preſentment, it ſeems that if it was pre- 


ſented it is not revocable ; for then the Land is bound. — It a Copy holder ſurrender in Extremis to 


tbe Uſe of bimſelf for Life &c. if he Gb. wel again, the Surrender ſhall ſtand, becauſe he has reſerved | 


an Eſtate to himſelf ; per Wray 100. pl. 128. Paſch. 30 Eliz. B. R. in Caſe of Rom- 
ney v. Eve. -Gilb. Treat of Ten. 240, 271. cites S. C. and ſays that this ſeems to warrant 
the a foreſaid Opinion of Coke. 8 8 „ re © h 


2. But i Fit be granted upon valuable Confideration, as for the Diſcharge 
_ of Debts, or for aSum of Money paid, though it be made out of Court, 


yet it is as binding as any Surrender whatſoever made in Court. Co. 


Comp. Cop. 5 1. S. 39. Anon. 


. N A m : £ * at — 7 


Thi LU. a] J/bat ſhall be ſaid a good Preſentment of a Sur- | 


* render, and at what Time. 


cee (K) pl. 1. FD. 4. Kite and Quinton 25. The Cuſtom of the Manor was, 
1. S C. The that a Surrender out of Court thould be preſented in Court; A 
Preſentment Copy holder ſurrenders accordingiy upon Condition, and this is pre- 


in all Points 


material ſented abſolutely, and reſolved, that the Preſentment is void. 
J ii. | 
cording to the Tenor of the Surrender, Co. Comp Cop. 51, 52 S. 40.—Gilb. Treat. of Ten. 26}. 
ſays, that tho' the Preſentment be made wrong, yet if Admittance de made. according to the Sur- 
render, the Admittance is good. - | EE day. 


2, Co. 


pM 
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* adeviſeth it by his Will, or ſurrenders it into the Lord's Hands to the Uſe 
= of any other, that ſuch Alienation, Feoffment, Deviſe, or Surrender uſed 


E 7 and that ſo it muſt be by the General Cuſtom of the Realm; bur 


. 
_—_— —_. —— uae 


i Copyhold. | 


CO ee — — — — 


———— — 


—Ü— — — cu 
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7 [ 
2. Co. 4 Bunting 29. b. Copyholder in Fee ſurrenders out of Mich. 2; & 
Court, aud dies betore it is preſented in Court, yet the Surrender be⸗ 28 Eliz. the 


ing pielented alter his Death, according to the Cuſtom, 1S good, AS IN 


15 rc{v1ved ; but ik it had not been done according to the Cuſtom, Caſe of Bun- 
it had not been good ; and if the Lenants, by whole Hands the Sur: ting 1 
render was made, die, pet if this upon good Proot is preſented, it 18 u wel.— 


S. C. and 

well enough. Co. Lit. 62. "DP nd. 
8 3 / po 4: B 
s. C. cited Bridgman 51.— It it be preſented by any other Copyholdet at the next Court it is well 
enough, the Copyholders who took the ſame eing dead; Held per tot. Cur. and cited Bunting's 
Caſe. Cro. J. 403. pl. 1. Trin. 14 Jac. B. K. in Caſe of Froſel v. Welſh, Co. Comp. Cop. 


51. S. 40. ſays the Preſentment muſt be made by the ſame Perſons that took the Surrender. — Gilb. 


Treat. of Ten. 263, cites Lex Cuſt. 137 that a Surrender muſt be preſented by the ſame Perſons 
that took it; ſo ſays Coke, but that this is not literally true, will appear from what he ſays in ano- 
ther Place, that if he that took the Surrender die, yet if Pretentment be made of it, it is ſuffici- 


ent; and it is ſaid in Lex Cuſt. to have been held by Wadham Windham, that it a Surrender be 


made to one Tenant, and preſented to have been made to another, yet that is nothing to vitiate 


| z the Surrender; it the Surrender be preſented by any Body, and Admittance thereupon made, it 


ſeems to be well enough, for it is known that there was a Surrender; and it the Preſentment ſho ald 
be void, yet the Admittance is good enough without it. „ 19 155 


_ 


z. Ik there be two Jointenants in Fee of a Copyhold, and one ſur- 


renders his Part out ot Court into the Hands of the Lord, to the Uſe 
of his laſt Will, and after deviſes it to another in Fee, and dies, and 


after, at the next Court, this ts prefented, the Devilſee ſhall have ” 


it; for now by Relation the Jointure was ſevered, and the Eſtate 
Conſtable's Caſe, cited, Co. Lit. 59. b. 


of rhe Land bound by the ITN ich. 2. 3. Ph. P. B. 


4. Within the Manor of P. there was a Cuftom, that if any Tenant of 5 Rep. 88 
the Manor aliens Lands holden of the Manor by Writing or H eoff ment, or 8 
C 8. C. 

and ad judg'd 

z a reaſonable 


3 4 And ought to be preſented at ſome Court of the Manor there holden within a Cuſtom —- 
> Tear after ſuch Alienation, Feoffment &c. It was objected it was no 2 And. 125. 


good Cuſtom ; all the Court except Anderſon held it ro be a good Cu- Pl. 7": Pere- 


itom, and allowable, and agreeable to Law; for it is good Reaſon the Bower S. C. 
Lord ſhould know his Tenant, for otherwiſe it may be ſo ſecret that 


the Lord or other may not know who is the Tenant. Cro. E. 668. pl. 


25. Paſch. 41 Eliz. C. B. Parman v. Bowyer, 


5. If the Surrender be not preſented at the next Court (after the Death 4 Rep 29. 


of him that made it) according to the Cuſtom, then the Surrender be- b. pl. 18. 


comes void, and ſo it was clearly holden. Paſch. 14 Eliz. in the Com- ar yt, — 
mon Pleas. Co. Litt. 62. a. FF .. 
of Bunting v. Lepingwell —— Gilb. Treat. of Ten. 207. 8 P. — Co. Comp. Cop. 51. Fas ” b. 


| by ſpecial Cuſtom in ſome Pla- 
ces it will ſerve at the 2d or 3d Court.—Gilb. Treat. of Ten. 264 4 p. and ſays the „ this | 


ſeems to be to prevent Diſpures ; for if an old Surrender might be trumped up at 
would defeat any After-Charges made by him that ſurrendered, which Charges would 
good enough, ſince he is Tertenant, and continues Poſſeſſion, 


any Time, it 
appear ro be 
and the Surrender could not be known. 


But now let but the Purchaſor ſtay a Court or two, and then he may be ſure to know whether there 


1s r for it the Surrender is preſented, then it a 


2 ars, and he need not meddle; 
it it be not preſented, he knows it is void, and ſo may proceed. * . — 


| 1 6. By the Surrender out of Court the Copyhold Eſtate paſſes to the 
| ; Lord under a ſecret Condition that it be preſented at the next Chart, accord- 


ing to the Cuſtom of the Manor, and thereſore if aſter ſuch a Surrender, 
and before the next Court, he that made the Surrender dies, yet the 


Surrender ſtands good, and if it be preſented at the next Court, Ceſty 
que Uſe ſhall be admitted thereunto. Co. Litt. 62. a 


(W. a) 
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1 La W. a]! What Entry of the Surrender and Preſentment 
Co ire ſhall be good. [Variance. | 1 


But ifthe 1. C0. 4. Rite and Quinton 25. A Conditional Surrender is pre- 
e ivy ſented, and the Steward in entring thereof omits the Condition, pet 
OT the Sur- 


dender t che It is held, That upon ſufiictent Proof thereof, the Surrender ſhall 


next Court Hot be avoided, but the Roll ſhall be amended, and the Roll ſhail 
by the Copy- not conclude the Party to give Evidence againſt it. 


hold Tenant a de FN 1 3 

(who took the ſame out of Court according to the Cuſtom) omits the Condition the Preſentment i; 
void. Reſolv'd 4. Rep. 25. a pl. 11. Paſch. 31 Eliz. B. R. the S.C.-—— Supplement to Co. Comp. 
Cop. 80. S. 15. cites S. C. —Gilb. Treat. of Ten. 179. cites 8s. C. — Co. Comp. Cop. 52. S. 40. 
S. P. —— Gilb. Treat. of Ten. 318. cites 8. C. that Ld. Coke ſays, that Preſentments of Surrenders 
ought in all material Points to enſue and agree with the Surrenders themſelves, elſe the Surrender, Preſent- 
ment, and Admittance thereupon will be void, which ſeems reaſonable ; for if the Preſentment in 


Matter differs from the Surrender, the Lord hath no ſufficient Notice of the Surrender, and then the 
Admittance upon it muſt in Reaſon be bad, and not help out the Preſentment ; for if the Lord knew 
the true Surrender, perhaps he would never conſent to ſuch a Surrender; and the true Surrender 


ought to be known ; that the Lord might know his Tenant, and from whom ro take his Services, 


Ihe Admittance cannot help out, for that was grounded upon the Preſentment; but if the Lord had | 
Notice of the true Surrender, tho' the Preſen:ment did differ, yer it ſeems reaſonable the Admittance 
ſhould ennre; and when a Marr is admitted, he is in by the Surrender; ſed quære, Where it is ſaid 


that if che Preſentment differs in Points miterial from the Surrender, that there the Admittance, Pre- 


ſeatment, and Surrender are all void; Ir ſeems this muſt be underſtood, if the Time for preſenting 


4 


mitted as | . 5 „ 3 1 8 
good Evidence, that a Feme Covert ſurrendered her whole Eſtate, though the Surrender on the Rol dif- 


the Surrender be paſt, for if there ſhould be a Preſentment and Admittance made contrary to the Sur- 
render, ſure this will not make the Surrender void before the utmoſt Time allowed by Law for the 
_ Surrender's being preſented; for it is no Reaſon to ſay, that becauſe the Preſentment is void, that there- 
fore the Surrender is void, for the Surrender depends not on, the Preſentment, tho' it may be void, 
| becauſe not preſented, but not becauſe ill preſented ; So that it after ſuch ill Preſentment and Admit- 
tance there ſhould be good Preſentment and Admittance, it ſeems the Surrender, and all the other Act; 


will ſtand good, 


26k th- x Mthets 7 ñ p boars pennies Hl 
12 e the Party. x Le. 289 pl. 393. Trin. 26 Eliz. B. R. Burgeſs v. 
Matter of | . | nn of to orien Former p 
Record, Foſter. J „ 5 N 5 e „ 


but is but 


aa Eſcroll, and on Iſſue joined of the Time of the Surrender, or of the Court, it ſhan't be try'd by the 


Rolls, but by the Country. Ibid. 4 Le. 215. pl. 348. S. C. in totidem Verbis.— 4 Rep. 215. 


pl. 348. S. C. in totidem Verbis. 1 


An Entry z. Where a Surrender was made upon Condition, and the Steward 
in the Ste- in the Entry omits the Condition, yet upon ſufficient Proof of it the Sur- 
«<vard's Book, 


anda parol Tender ſhan't be avoided, but the Roll ſhall be amended, for the Roll 


Proof by the han t conclude the Party either to plead or give in Evidence the Truth 1 
Foremanef of the Matter, 4 Rep. 25. a. b. pl. 11. Paſch. 31 Eliz. B. R. Kite v. 


Jans ad- Qu einton. 


Jered, and was only (as was alſo the Admifhon) of a Moiety. 2 Vern. R. 587. Hill & Ux' 
Viggot. | | TT © 189 N | | | 


N - 


Supplement 4. Where the Admittance differs from the Surrender the Eſtate of the ne 


to Co Comp. 


N Copyholder thall be guided by rhe Surrender, tor atter Admittance he 


6. and $1.8 18 in by Force of the Surrender, as where the Surrender was abſolute 
15 cites 8. and the Admittance is on a Condition. 4. Rep. 28. b. pl. 17. Trin. 33 
— e Eliz. B. R. Weſtwick v. Wyer, — — — 


Comp. Cop. 


52, 53-5 41 cites 8. C. Roll Rep. 238. 317. 439. Lane v Pannel. — Covenant in a Settlement to 
jurrender Copyhold Lands to the Heir Males, but the Surrender by a Miftake <was entered on the Roll 
to the Uſe of the Heirs General, this Surrender was decreed to be vacated, and 3 new Surrender 
de according to the. Settlement. Fin. R. 254. Brend v. Brend. o 
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be made after my Death, according to the Cuſtom, this is ſufficient. 


ment, yet upon Preſentment made after 
Cuſtom, his Heir ſhall be admitted. 


Copyhold. 3 


(X. a) What Effect the Surrender has, where there is 
no Preſentment. 
1. F Copyhold Lands are ſurrendered into the Hands of the Ld. of the 


Manor, and he in the Prefence of his Tenants, out of the Cours 
grants the ſame to another, and the Steward entereth the ſame into the 


Court Buok, and maketh thereof a Copy to the Grantee, and the Ld, dies 


before the next Court, this is no good Copy to hold the Land; But 


it the ſame Surrender and Grant be preſented at the next Court in the 
Lie of the Lord, and the Grantee admitted Tenant, and a Copy made 


to him, this is a good Copy. Calth. Read. 46. 47. ß 

2. It I ſurrender out of Court, and die before Preſentment, if Preſentment 4 Rep. 29. 

. b. Bunting V. | 

3. So if he to whoſe Uſe the Surrender is made dies before the Preſent- -* 
his Death, according to the“ 


- 


4. And ſo it I ſurrender out of the Court to the Uſe of one for Life, the 


| Surrenderor and the Leſſee for Life dies before Preſentment, yet upon Pre- 
ſentment made, he in the Remainder ſhall be admitted. 
F. And ſoit I ſurrender to 2 jointly, and one dies before Preſentment, the 


* other ſhall be admitted ro the whole. 


6. The ſame Law is, if thoſe, into whoſe Hands the Surrender is made, 


die before the Preſentment, upon ſufficient Proot in Court that ſuch a 


Surrender was made, the Lord thall be compelled to admit accordingly ; 


and if the Steward, the Bailiff, or the Tenants, into whoſe Hands the 
Surrender is made, refuſe to preſent upon a Petition, or a Bill exhibited 
in the Lord's Court, the Party grieved ſhall ind Remedy. Bur if the 


Id. will not do him Right, he may both ſue the Ld. and him that took 


cording to the Cuſtom of the Manor, to the Uſe of another and his 
Heirs, to be preſented at the next Court; o Court was held for 30 Nears S. P. and 
12 within which Time the Surrenderor, Surrenderee, and the 2 1<ems to be 


the Surrender in the Chancery, and ſhall there find Relief. Co. Comp. 


Cop. 32. S. 40. eites 4 Rep. 29. b © VVV 
7, Copyholder in Fee ſurrendred into the Hands of 2 Tenants ac- Cro. J. 403. 
pl. 55 2 | 

v. Welch, 


enants all died. The Heir of the Surrenderor entred, and made 388 tbe 
Leaſe tor Years according to the Cuſtom of the Manor. Adjudged that held char by. 5 


the Leaſe was good. GOdb. 268. pl. 312. Mich. 14 Jac B. R. Anon. the Sur- 
7000 jo wr pn Wits j ove. 2 on. nds 
the Hands of 2 Tenants, nothing paſt until it was preſented in Court, and that in the Interim the Inte- 
reſt remain'd to him who made the Surrender, which Intereſt deſcended to the Heir who is Leſſor to 
the Plaintiff, and that he well might enter and make the Leaſe (being but a Year) without the Ld's. 
Licence, or without ſhewing any ſpecial Cuſtom ; And the Acceptance of the Rent by the Hands of 
Ceſtuy que Ule gives not any Intereſt unto him, until this Surrender be preſented in Court; for the 


> Cuftomisftrit, which ought to be obſerved ; But they held, that it was not of Neceſſity that the Parties 

* evbo took the Surrender ſhou'd preſent it; and altho* they be dead, and the Party who made it is dead, yet 
(as the Cuſtom is found) if it be preſented by any other Copyholder when the next Court is beld, it is well 
_ enough; and he may thereupon be well admitted. —Gilb. Treat. of Ten. 263. cites 8. C. Supplement to 


Co. Comp. Cop. 69. S. 3. cites S. C. and ſays it was reſolved, that the Leaſe for Years was well 
made, becauſe before ſuch Time that the Preſentment was made in Court of the Surrender, the In- 
tereſt of the Copyholder did remain in the © Surrenderor, and his Right deſcended unto and upon his 

Heirs and he might take and receive the Rents and Profits of the Lands; for that no Perſon can have 


a Copyhold, or a Copyhold Eftate, but ſuch a Perſon who comes into the ſame by Cuſtom of 


the Manor, viz. by Admittance of the Ld. which in this Caſe Ceſty que Uſe did not do. — Bridgm. 
49. 5. C. adjudg d. 3 Bulſt. 214, Roſewell v. Welſh, 8. C adjudg'd. ——Roll Rep. 415. pl. 3. 
dS C. adjudg'd. 8 : 5 | : 


8. A Surrender is awd effefTual till it is ſurrendered in Court; per 
Roll. Ch J. Sty. 257. Palch. 1651, in that of Shann v. Shann. s 
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Ten. 283. cites 8. C. 


pus Treat. Upon the Admittance of the preſent Tenant, and he ro whom the Re- 
of Ten. 179, leaſe is made is in by Title, viz. by the Admittance of the Ld. e 
| 32 cites Releaſe enures by way of Extinguiſoment of the Right of the Copy- 
Go Lin holder, and is a Bar to him, Reſoly'd 4 Rep. 25. b. pl. 11. Paſch. 31 | 
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(Y. a) Want of Preſentment Relieved in Equity. 


; 1. Copyholder on Marriage apretd to ſettle on the Wiſe for Life, 
1 but did not; atter he ſurrendred by way of Mortgage to A. | 


for Money lent, and then ſurrendred to the Uſe of his Will, and then 
by Will deviſed to his Wife for Lite, Remainder to his Daughter in 
Fee, and dies. A's Surrender was not preſented at the next Court, but 


the Wife got herſelf admitted. The Wife being in by Agreement pre- 


cedent to the Plaintiff's Title, the Court would not impeach her Eſtate, 
but as to the Daughter, her's being purely a voluntaty Eſtate, twas 
ordered, that unleſs the would pay the Plaintiff his Money, he ſhould 


hold and enjoy the Premiſſes againſt her. Ch, Cafes 170. Trin. 22 Car. 


2. Martin v. Seamore. 


8 ee ſentinent made; per Cowper Chanc. tho' the Surrender was void in 
þ e became 


a Truſtee for Law tor want of a Preſentment, and that might be the Laches of Mor; 


Thid - Land in Equity, and an Aſſignee of the Commiſſioners of Bankruptcy 
By et of ought not to be in a better Cafe than the Bankrupt, who was plainly 


confirming «©: 


Parliament . . . a 
bound in Equity by this defective Conveyance. 2 Salk. 449. pl. 2. 
the Cuſtom Mich. 3 Ann. in Canc. Taylor v. Wheeler. Ty 1 CY: 
_ of the : | . | | 


Manor, all Surrenders were to be yoid if not preſented within 12 Months after they were made, 
and in this Caſe more than 4 Years paſſed before twas preſented which was after the Copyholder's 


 Cowper, that the Defendants pay the Plaintiff his cg ow” Intereſt, and Coſts, or to be forecloſed and, 
pa 


the Plaintiff to be admitted to hold and enjoy againſt fendants. 2 Vern. 564. S. C. 11 Nov. 1706. 


S. C. cited Wms's. Rep. 280.8. C. cited 2 Vern, 6109. ——=S. C. cited per Mr. Vernon. ; 3 
Ch. Prec. 2 —— © cared Arg, &: Equ. R. 14 i 7... 


* A — 2 . . * "or? 


—— 


(2. a) What Effect a Releaſe, or other Deed, will 


have as to Copyholders. 


Supplement 1. U Eleaſe by Copyholder to one that purchaſed the Fee of the Ld. ex- | 
CD R ringuiſhes the Copy hold, Le. 102. pl. 145. Paſch, 40 Eli B. R. 


8. 82 C. Wakefield's Caſe. 


- Anderſon contra; But Snagg ſeemed to think it did. Cro. E. 21. pl 2. Trin. 25 Eliz. B. Anon. 


Releaſe by a Copyholder to the Ld. is good; per Twiſden. Keb. 808. in pl. 55. — Gilb, Treat. of 


Supplement 2. If a Man is admitted to a Copyhold, and is a Copyholder in Pol: 


Suf 
8 2 ſeſſion, ſo that a Releaſe of the Cuſtomary Right may enure to him, 
P. 0 and becauſe the Ld. is thereby at no Prejudice, for he has had his Fine 


59. 60 a. Eliz. B. R. in Caſe of Kite v. Queinton. 


A Pogccordesm—— 


16% —8. P. Arg. 2 Browal. 195, —Cro. J. 101. pl. 32. Whitton v. Williams S. P. 


3. But if Copyholder be ouſted by one by Tort, there his Releaſe by 
Deed to the Diſſeiſor or other Tort-teaſor does not transfer any Right, 
55 „ 


And come 2. Copyholder in Fee ſurrendred to the Uſe of Mortgagee in F ee, 9 
ſemble al and became Bankrupt before Preſentment, and there never was any Pre- 


5 


Death; on a Bill b the Mortgagee againſt the Aſſignees and the Heir, "twas, decreed by Ld. | 
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into the Hands of the 
Comp. Cop. 50. S. 36. 


Copphole. 756 


— —_—  — SS 
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18 bar him, firſt pecauſe he has not any cuſtomary Eitate whereupon 5 
the Releaſe of the cuſtomary Right may enure ; And adly, It will be 
to the Prejudice ot the Lord; tor thereby he will loſe his Fine and 


Services, and fo it is utterly void. Ibid, 


4. Copy hold Intereſt cannot be transferred by any other Aſſurance than by | 


Copy of Court Roll, according to the Cuſtom. Co. Comp. Cop. 30. 


. c 5 
A If I will exchange a Copyhold with another, I cannot do it by Gilb. Treat; 
an ordinary Exchange at the Common Law, but we muſt ſutrender to of Ten. 293. 
each other's Uſe, and the Lord admit us accordingly. Co. Comp. Cop. =: C. 


50. S. 36 


6. III will deviſe a Copyhold, I cannot do it by Will at the Common 
Law, but I muſt ſurrender to the Uſe ot my laſt Will and Teſta- 
ment, and in my Will I muſt declare my Intent. Co. Comp. Cop. 50. 


8. 38. 


7. If I am oufted by a Copyholder, 4 Releaſe made to him to him is Gilb. Treat. 


void, becauſe it would be a Prejudice to the Lord; and belides, there of Ten. 292 


is no cuſtomary Right upon which the Releaſe may inure; But a Re- Sp. SS 
nuring by the way of extinguiſhing, where no Prejudice accrueth to the that 0 EC. 
leaſe inuring by * C g 1 0 Pre o the that no EC. 


Lord, will ſerve to drown a Copyhold Right ; and therefore if I ſurreu- tates can paſs | 
aer out of Court upon Condition to the Ule of J. S. and the Preſentment is by Leaſe and 


5 1 f | , : ; ads ie x 3 Releaſe, 
made abſolute in Court, and the Admittance framed accordingly, this Ad- theurk the. 


mit tance and Preſentment differing from the Effect of the Surrender are x ca: be by 
both void ; yet becauſe upon the Admirtance the Lord is fatisfied of his Surrender ; 
Fine, and fo nothing at all prejudiced, and beſides, here is a cuſtomary for a Re- 
Right upon which the Leaſe may be grounded; I may by a Releaſe at leaſe cannot 
the Common Law ſufficiently confirm this void Eſtate. And fo upon 


enlarge a 
5. Copy boa 
the ſame Reaſon, if I am ouſted of a Copy hold, and the Lord admits bim, Eftate.. - 


according to the Cuſtom, a Releaſe made by me at the Common Law 
will extinguiſh my Right; But if make a Leaſe for Years of a Copyhold, 
I cannot by my Releaſe paſs my Reverſion, becauſe this Releaſe inureth by 

way of Inlargement to transfer an Intereſt, and not by way of Entineui(h- 


ment to drown a Right 3 but my Way is to ſurrender my Reverſion 
ord, and he to grant it over to the Leſſee. Co, - 


8. A Copyholder ſurrendered upon Condition, and afterwards by Deed Po" VERO 


releaſed the Condition; Reſolv'd, that this is good, for a Right or Con- to Co. Comp, 
dition cannot properly be determined or given by Surrender, or other- Cop. $0. 8. 


wiſe than by Releaſe. Cro. J. 36. pl. 11. Trin. 2Jac. B. R. Hall v. Shad- 85 T. 
wok.” , 1 4 Rep 25. | 
| = Kite v. Queinton, S. P. — Co. Litt. 59. 4. 8. ho « 


09. IE there are 2050 Joint Copy holders, 8 and one of them releaſes 10 the Het. 150; 


ot bor, this is good without any Surrender or Admittance of him to whom Mich,; 
the Releaſe was made, becauſe the firſt Admittance was of them, and Car. C. B. 


every of them, and the Ability to releaſe did ariſe from the firſt Ad- ty "Is 
mittance. Win. 3. Paſch. 19 Jac. Waſe v. P ett y. It * e agreed . 

. : he eo e cordingly, 

= On ; 5 N . per re., 

10. If a Copyholder releaſes to the Lord, it extinguiſhes the Copyhold Jo. 41, 42. 
though it be contrary to the Nature of a Releaſe to give a Poſſeſſion. Pl. 2 Ble- 
Hutt. 65. Trin. 19 Jac. in Caſe of Blemer-Haſſet v. Humberſtone. ee v. 
& 8. P. — Win. 66, 67. Paſch. 21 Jac, C. B. Haſſet v. Hanſon, 5. Sr aa 
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70 V 
[t a Copybeld 1x. It a Man comes into a Copy hold tortiouſly, and is admitted by 
er comes 9. the Lord, and alterwards he makes a Leaſe tor 3 Lives, which is a 
44 EF Forteiture of his Eſtate yet it he that has the pure Right to the Copy- 
| eortiouſly, (it | Ws, 6. 2 1 | | 
ſ:ems it muſt hold relcaſes to the W rong-doer, it is good; For till the Lord enters 
be by Ad- he is Tenant in Fait; Per Yelverton ; but Walter ſeemed ot another 
mittance, Opinion, and therefore the Reporter ſays Quztre what Benefit he ſhall 


— 


n  —E_y 


* have by the Releaſe. Brownl. 149, 150. Mich. 19 Jac. 

not operate | te 9 Es i 
at all) and commits a Forfeiture, and then be that hath Right releaſes to him, this ſhall hinder the Lord's 
Entry, becauſe now he hath), as it were, another Eſtate ot which he hath committed no Forteiture ; 
ſed quære. Gilb, Treat. of Ten. 233. 33 J 
3 | Copy holder be ouſted ſo as the Lord of the Manor 18 difſeiſed, and the Copyholder releaſes to 
the Diſſeiſor, Nihil operatur. Le. 102. pl. 135. Paſch. 30 Eliz. B. R. Wakeford's Caſe. 


24 Rep. 25. 12. Copy holder is ouſted, and ſo the Lord diſſeiſed, and the Copy holder 
b ph. releaſes all his Right to the Diſſeiſor, and dies. His Heir enters, and 
Paſch. 31 23 . | 1 s | | 1 | - 
Eliz. B. R. brings Treſpaſs againſt the Diſſeiſor, who pleads his Franktenement, and 
Nite vo by the Court the Releaſe is clearly void, the Diſſeiſor never being ad- 
Qulmon, mitred Copyholder. Hetl. 150. Mich, 5 Car. C. B. Mortimore's 
ſolv'd, be- Cate. | 6 3 | 5 8 
cauſe the Diſſeiſor hs no cuſtomary Eſtate on «hich the Releaſe of the cuſtomary Right may enure; and 
allo it will be prejudicial to the Lord, who thereby will loſe his Fine and Services. — Gilb. Treat. 
ot Ten. 180. cites .S C -——— Le. 192. pl. 135. Paſch. 30 Eliz. B. R. in Wakeford's Caſe. - 


— — 


Supplement to Co. Comp, Cop. 73. S. 8. cites 8. C. —Gilb. Treat. of Ten. 283 cites 8. C. & S. P. 
end ſays, that the Reaſon of this ſeems to be, that though a Releaſe cannot in its own Nature pal; 
- way a Poſſeſhon, yet it may amount to a Signification of the "Tenant's Mind to hold the Land no 
ionger; for a Copy holder is a Tenant at Will, and therefore though the Poſſeſſion be not granted, aty 
Thing amounting to a Determination of the Copy holder's Will is ſufficient to extinguiſh his Copy- 
hold, but no Right to a Copyhold Eſtate is extinguiſhed by Releaſe, but where the Perſon that hath 
the Copyhold Eſtate comes 10 it rightfully, becauſe of the Prejudice the rightful Lord would be at, 
for in this Caſe he would loſe in his Damages againſt rhe Diſſeiſor, the Fine due for Admittance, and 
there would be a Tenant brought in againſt his Will, and an Eftate or Will, grantable by Surrender 
only, paſs by Diſſeiſin and Releaſe, _ . | OE N | 


13. Releaſe to a Tenant in Poſſeſſion by a wrongful Title, by a Em- 
; Covert in Court, who Wan examined ſecrerly by the | Steward, there need | 
no new Admittance. 2 Show, 83. pl. 70. Mich. 31 Car. 2. B. R. Stone 
q Exton, | | 2 5 1 8 5 oo => * e . 5 e 


TA b) : Pleadings. Surrenders. 


2) 1. JIJL EA in Ejectment that the Lands were Copyhold, and a. 
Wa s C. T B. the Tenant ſurrendred them into the Hands of A. the Steward 
| but adjorna- to the Uſe of C. the Detendant, and that C. was accordingly admit- 
tur. ted. B. replies, and concludes with abſque hoc that A. was Steward. 
| Held to be no good Iſſue, tor it foould be Abſque hoc that B. made 
2 Cro. E. 260. pl. 45. M. 33 and 34 Eliz. B. R. Wood 

v. Butts. 3 8 ; ; 
2. This is the general Cuſtom of the Realm, that every Copyhol- 
der may ſurrender in Court, and need not allege any Cuſtom there- 
tore. So it out of Court he ſurrender to the Lord himſelf, he need not 
allege in Pleading any Cuitom, but if he ſurrender out of Court 
into the Hands of the Lord, by the Hands of 2 or 3 &c. Copyholaers, 
on by the Hands of the Baikf” or Reeve Sc. or of any other, theſe 
Cuſtoms are particular, and therefore he muſt p/ead them. C. Litt. 
59. a 5 | 5 
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Copyhold. T7 
3. A. covenanted 0 ſurrender to B. Copyhold Land upon Requeſt ; B. All 68. 
aſligued a Breach, that he did not ſurrender it into the Hands of 100 Ze S. C. ad- 
ants of the Manor, this is not ſufficient, tor he may ſurrender it into the judg d, and 
Hands of rhe Lord, or in Court, and the ſurrendring into the Hands Ys ee : 
ot two Tenants, is only a particular Way. Sty. 10). Trin 24 Car. jn 


in B. R. 
B. R. Freeborn v. Purchaſe. et 9 5 Paſch. 9 Car. 
in Caſe of Sims v. Lady Smith. —8Sty. 107. cites 9 Car. Sims v. Walker. 
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4 In Replevin, the Defendant made Cognizance, for that M. was ſeiſed in 
Fee of a Cloſe, Parcel of the Manor of L. which Cloſe he demiſed to R. 
for 99 Mars, and being ſeiſed of the Rever/ion according to the Cuftom of 
'zhe Manor, (omitting ad voluntatem Domini) he ſurrendred it into the 
Hinds of the Lord according to the Cuſtom &c. and upon a Demurrer it 

was adjudged, that the Cognizance was inſufficient ; for the alleging 
that M. was ſeiſed in Fee ſecundum Conſuetudinem Manerii, without 

fſaying ad voluntatem Domini, muſt intend it a Freehold, which could / 

not be convey'd by Surrender in Court and Admittance, without a 
ſpecial Cuſtom to paſs them in that Form. 2 Vent. 143. Hill. 1& 2 

W. & M. in C. B. Rogers v. Bradle7ß. „„ oa 
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i [B. b] Copyhold. | Admittance. In what Caſes the r 
Eſtate ſhall be in the | Perſon awho has the Right to be) in Fol 
admitted Tenant before Admittance. C00 
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1. IT the Cuitom of a Manor be, chat che Wiſe of every Copy: * Han 1s. 
I holder for Life ſhall have her Free- Bench of the Tenement of Trin. 6. ſac. 
her Husband, Dum Caſta & ſola vixerit after the Death of the Ba- „ 7** 
ron, the Law caſts the Eſtate upon the Wite, lo that ſhe ſhall have g z-- 
the Eſtate before any Admittance ; and may make a Leaſe for a Zee Benehb, 
= Bear as another Coppholder may, Tr. 16 Ja. B. R. between "gs. "6x baby 
1 3 and Sone, Agreed per totam Curiam upon Evidence at the 7, 49s = 
Bar. Hobatrt's Reports 244. between + Howard and Bartlet, per Siecvard re- We 
Curiam; and there cited. 1D. 16 J. Rennington's Caſe ad- d, wbers- ” 
% Ci Soba rar LS - oC 
Ejectment, and whether the Action lay, ſhe hot being admitted (for it was agreed that no Fine was 
due) was the Queſtion. Reſolv'd, that her Eſtate ariſes out of that of her Hausband's Eftate, and if 
her Admittance had been neceſſary, ſhe did all in her Power to procure it, and were an Eſtate is 
created by Cuſtom, that - ſball be an Admittance in Law. uo ee no oo nod 98 
t Hob. 181. pl. 218 S. C that this Eſtate is caſt upon her and veſted by Law.——--2 Roll Rep. 

158. Trin. 18 Jac. B. R. Walter v. Bartleet S. C. but S. P. does not clearly appe ar. Cro J. 
573. Waldoe v. Bartlett, S. C. and 8. P. ſeems to be admitted, — Palm. 111. Waldor v. Barkley 
8. C. and 8. P. ſeems to be ad mien. 5 | 

j| Noy 29. Renningron v. Cole S. C. and 8 


— MK 
8 : 12 
N a Id 
1 


a P. adjudg'd. Becauſe no Fine is due to the Lord. 


2. The Heir of a Copyholder may enter and have an Action of 
Treſpaſs before Admittance. A Deſcent ſhall not bind the Heir -of 
4 Copyholder. He may ſurrender unto a Stranger before Admit- 
tance. Supplement to Co. Comp. Cop. 41. S. 5. cites 4 Rep. [23. b. 
Trin. 26 Eliz. B. R.] Clark v. Pennyteather. 5 . 
3. A Copy holder ſurrendered to the Uſe of J S. and the Lord of Supplement 
the Manor, without any reaſonable Cauſe, refuſed to admit him; adjudg- 2 -v: Comp. 
ed that he cannot enter without a ſpecial Cuſtom to warrant it, for IS Y 
> Eill Admitrance the Surrenderor continues in Poſſeſſion. Cro. E. 349. 8 
3. pl. 25. Mich. 36 & 37 Eliz. Berry v. Green. — — 


| 5 : : ＋ \ 


2 8 l SO RAE 5 
3 
N dls 


iu 8 . 
— — 


5 cordingly. — 


Supplement 5. Ciiſtom Eg. that a Copy holder mig ht ſurrender out of Court into the 


78 = | Copybold. 


2 Bulſt. 336. 4. Surrenderee before Admittance has neither Jus in Re, nor aq 


8. C. ac- Rem, nor has he any Remedy it the Lord refuſes to admit; per Holt 


NIo. 842 pl. Ch. J. Show. 8 7. cites Cro. J. 368. [pl. Patch, 13 Jac. B. R.] Ford 
1137.8 C. v. Hoskins. 5 5 
reſolv d ac- | 

cordingly. 


to Co Comp. Hands of two cuſtomary Tenants, to the Uſe of another, and that at the 


Cop. 70. 8 


| in this Caſe, 


* 


was reſolv d was made, died before the next Court; It was inſiſted, that he dying be- 


© fore Admittance, ke cannot be ſaid to be a Copyholder within the Cul. 
that he was 


not a Copy- tom, and by Conſequence cannot be poſſeſſed of the Copy hold EI. ; 


holder with- tate; and it fo, then the Heir of the Surrenderor is in by Deſcent, and 
in the Cuſ- ſhall hold by the Copy of his Anceſtor; Roll Ch. ]. ſaid, that this Caſe 
hs 1 differs from the Caſe of ſurrendering into the Hands of Tenaars, for it is 
e 3 in to the Hands of the Steward out of Court, which is good, and that 
Surrenderee the Lord's Acceptance of his Rent is an Admiffion ; But Bacon doubt- 
hath no Poſ- ed; Sed adjornatur, Sty. 145, 146. Mich. 14 Car. Barker v. Den- 
the Heir is : 


in by Deſcent» and holds by the Copy of his Anceſtor, and ſo the Ceſtuy que Uſe is not a perfect 


nor compleat Copyholder, and it may be compared to the Caſe where a Man makes a Feottment in 
Fee of Lands, and makes Livery within the View, it is no perfect Livery till he doth enter into the 7 
Lands, but the Feoffor may pane a Treſpaſs there done in the Interim, for it is but inchoatum Y 
until he enter; And fo it is | 

before, till he be admitted to the Copy hold. 


n Caſe of a Copyholder, the Surrender is but quaſi inchoatum, as 


. 


6. A Surrenderor of Copy bold Land continues ſeiſad till the Admittance 


Co F the Surrenderee, and the Perſon to whoſe Uſe the Surrender is 


This in Roll 
is Letter 


made is not Ceſty que Uſe in the mean Time, but when admitted he | 
is in by Grant from the Lord; per Holt Ch. J. Wms's Rep, 19. Hill. 


1700 B. R. in Caſe of Fiſher v. Wigg. 


4. cites S. C. ext Court the Surrenderee uſed to be admited; a Surrender was made unto 9 1 
and ſays, it the Hands of the Steward out of the Court, but the Party, to whoſe Uſe it : 


J. In the Caſe of a Surrender to the Uſe of A. the Lands were found 


to be ſurrendred into the Hands of the Lord himſelf in full Court, and that 
the Lord aſſeſſed a Fine upon the Surrenderee, but never admitted him ; 
Adjudged per tot. Cur. that the Heir of the Surrenderee had no Title, 
for that the Title of the Surrenderee is wholly by the Copy of the Court 
Roll made from the Entry upon the Court Roll, which before Admit- 
tance can't be; but in Caſe of a Deſcent the Heir may ſurrender be- 


fore Admittance, becauſe he has a Title by Deſcent, but the Lord in 


this Caſe ſhall have a Fine. 11 Mod, g3. pl. 4. Paſch. 5 Annz 


„ * 


B. R. Brown v. Dyer. 


„* — 2 3 | . & a ü 
3 — * 2 el «1 . 


— 


c 


Surrenderee. 


& 


1. LF bythe Cuſtom of the Manor the Copyhold ought to deſcend 


the Surrender, and the youngeſt Son firſt enters, the eldeſt cannot 
— Entry upon him before Admittance. W 20 Ja. B. Be 


4 


to the youngeſt Son, and the Copyholder in Fee ſurrenders it to 
(M) pl. 2. in the Uſe of himſelf and his Heirs, and dies before any Admittance upon 
Fol. 52. 


[B. b. 2] In what Caſes the Eſtate ſhall not ſbe 
out of Surrenderor till Preſentment, or Admittance f 3 
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in him, before any Preſentment of the ſaid Surrender at the next Court 


but otherwiſe if he accepts it as a Duty generally. 


(c. b) In whom the Eſtate ſhall be faid to be before 


for Life, he is in Quaſi by the Copyholder ; this 


4 * * — ” " . 1 . . p 5 4 1 ˙1 8 1 
, — af Do no —— 2 — 

* — x 
9 . : 


- Copyhold. 8 "79 


2. Ik a Copyholder ſurrenders out of Court into the Hands of Te- This in Roll 
nants, uccording to Cuſtom, to the Ule ot another; before this Sur- 65 og 
render is preſented at the next Court, or any Admittance of him to —Bridgm. 


3 


whole ule this Surrender is made, the Eſtate continues in the Sur- 49. Froſett 


renderor. Mich. 14 Ja, B. K. between Froſwe! and Welſh, per Cu- Walſhe 


q S. C. and 
_ TBE Pq Bod di l 65 
Doderidge, and Haughton J agreed the 8 P.———3 Bulſt. 214. S. C. adjudged. ———Godb. 268. 
= pl. 373. 85 C. adjndg'd, a Leaſe made by the Heir of the eta. was good. ———Cro. 
8 J. 403. pl. 1.5. C. adjudged 8. C. cited Bridgm. 83, $4.——S. P. admitted. Arg. Sty. 146. 


3. But in that Caſe, if the Lord admits Ceſtuy que Ule for his Te- Thi in au 
nant, and accepts the Rent from him as his Tenant, the Eſtate ſhall be“ . Ae ii 
t the 


g x Ur tha 
by the Tenants, becauſe the Lord is not at any Prejudice by this, wora: N 


being ſatisfied his Duties, which is the Caule, that the Eſtate is ene) 
not in the Ceſtuy que Uſe upon a Surrender before Aomittance. b, Accor. 
Mich. 14 Ja. B. R. between Froſwell and W elſh, per Curiam. tdiange ol.) 


LD | Do __ — Godb, 

268. pl. 373. 8. C. agreed, that if the Lord takes Knowledge of the Surrender, and accepts the 
Cuſtomary Rent as Rent due from the Tenant being admitted, this ſhall amount to an Admittance ; 
| 3 Bulſt, 214. &c. Roſewell v. Welſhe 
S. C. and S. P. admitted. ———Roll Rep. 415, 416 S. C. and S. P. by Haughton J. accordingly, 
but Doderidge and Crooke e contra — Bridgm. 52. S. C. and 8. p. by Haughton J. but the 
others contra. —Cro. J. 403. pl. 1. S. C adjudged for the Heir of Surrenderor, ———Supple- 


ment to Co. Comp. Cop. 69. S. 3. cites S. C. fays it was doubted by the E but not reſolv'd 
el 


whether the Acceptance of the Rent by the Lord at the Hands of the Ceſty que Uſe did amount 
to an Admittance or not.——S. P. admitted, arg* 2 Sid. 61. ——Gilb; Treat. of Ten. 266. cites the 
ſame Caſes, and ſays, If we look into the Reaſon of the Thing, we may conclude, that any Thing 
that expreſſes the Lord's Conſent to the Surrender, ſhould amount to an Admittance; for it is his 
Conſent only that is requiſite after the Surrender, to make the Surrenderee a "Tenant ; and what 


Matter is it whether that be done by a Dominus conceſſit & Admiſſus eſt, or by any Act that 
amounts to as much ? 7 | | f Te gn V 


4. If a Copyholder ſurrenders his Land to the Uſe of F. S. and the 
Lord grants the ſame to F. F. accordingly, and thereupon he enters, yet 
he is no good Copyholder till he be admitted; but if J. S. appears at 
the Lord's Court, and paſſes on the Lord's Homage, or the Lord accepts his 
Rent or his Fine for the ſame Copyhold, then he is become a good Co- 


pyholder without any further Admiſſion. Calth. Reading. 63. 


Re. - — I 
** 18 


Admittance of ; Surrenderee, and whether 5 when ad- 
mitted, he ſhall be ſaid in by the Lord or by Surren- 


deror. 


5. wW HEN a Copyholder ſurrenders to the Uſe of another, and the Gilb. Trear. 


I Lord admits him, he is in by th 
3 rams him, he i. the Surrenderor. Reſolved. 4 of Ten. 241, 
= Rep. 27. b. pl. 15. Trin. 26 Eliz. B. R. Taverner v. Cromwell, ® cites 8 22 


3 
5 ä 5 | that this be- 
ing ſpoke ſo generally cannot by any fair Conſtruction but extend to all Surrenders, either by Te- 


nant for Life or in Fee; but that in the Caſe of Kin is ad} | 
g v. Lord (Loder) it is adjudged, th o- 
py holder for Life ſurrenders to the Uſe of another for Life, who is 323 9 by 15 


n from the Lord, and not from the Surrenderor ; (See [P. 5] 


F : | |. 3. and the Notes th | 
B. Gilbert ſays, Quzre well of this Matter ; for the Tenant Ge Life has not ſuch Ellas 2 — 2 — 


Fee ſurrenders to the Uſe of another 

againſt Reaſon, 

ccording to the 
DUr- 


lowed to grant for Life to another ; bur when a Copyholder in 


is againſt Ld, Coke, and, as it ſeems, 


for the Lord is but an Inſtrument to convey, therefore he is compellable to grant a 


7 


K ee eee eee 5 — g JJJJVJVVJVVVVVVT%VJVVVVVVdVdVCVVVVVVVVCCCCCFFPCCCCCTC 
e C | of | 1 
=O Copyhold. 
OO ONE On ee TT od SU TT eo Rf mm, 
Surrender, and no Charge by him, while it is in his Hands, ſhall be of any Force, and he th 


0 at ſur. 
' rendered ſhall pay the Services, and the Words of Coke are general; that he ſhall be in by the Copy: 


holder in Admittances upon Surrender; yet Coke ſays in another Place, that by Surrender to the © 
Lord out of Coutt the Eſtate paſſeth to the Lord under a ſecret Condition, that it be preſented at neck 
Court; but it hath been N.. Ya fince, that by Surrender to the Lord by the Hands of two Tenant, | 
nothing paſſed, but the Intereſt remained in him that made the Surrender, and there can be no Ditfe. 
rence where the Lord takes himſelt by the Hands of two Tenants, and if it be in the Lord, how cid 
the Copy holder pay the Services, or take the Profits after Surrender, or make another Surrender? 


. 7 q y ; J 
1 . 1 * . 4 8 J . 99 * * Ll 4X T” - * : * , — A . 3 pe X 


2 


dle lo b] , Porfour vp eier bee Admitance, and 
955 in Fol. how they {ſhall be ſeiſed of it, and in what Manner 4 . 5 
JJV 


A 


lieb.: x. FAD. 4. Brown 22. b. reſolved, that if a cuſtomary Ettate of 

_— S a Flv Inheritance deſcends to the Heir he may before Adanttance 
| GC. B the. 3d EE als 3 | | pct 

| „ Reſolution. enter, and take rhe Profits. 1 88 : | 
—Adjudged VV | 3 5 mn 
accordingly, and that he may bring Treſpaſs before Admittance. 4 Rev 23. b. pl. 7. Trin 26 Eli 
B. K. the 1ſt. Reſolution in Caſe of Clarke v. Pennyfeather ———— Noy. 17/2. Simpſon v. Giblizr, | 
8. P Arg. and the better Opinion of the Court ſeem'd to be fo Lane 20. Paich 4 Jac. in tlie 
Exchequer, S. P. admitted by all the Barons. FE = 


Ao. 125. pl. 2. Co. 4. Browne 22. [b.] adjudged, that there ſhall be a Poſletſ,o | 
3 JE ̃ͤNMNß ̃/̃̃᷑̃ꝗp OE: 
22 Eliz Anon ſeems to be S. C. the Copy holder had granted a Leaſe for 12 Years-by Licence rend- 
ring Rent, and died, leaving a Son of two Months old and Daughter by one Venter, and a Daughter by 
another Venter. The Death of the Father was preſented, and that the Son is Heir, and his Age. At- 
terwards the Son, (before any Rent Day incurred, or any Admirtance to the Copyhold, for any 
Guardian aſſign'd) died. Adjudg'd that the eldeſt * Daughter is ſole Heir, and that the Deſcent 
of the Reverſion upon the Leaſe for Years before Day of Payment of the Rent is Poſſeſſio Fratris 
quæ facit ſororem eſſe Hæredem. Co. Comp. Cop. 53. S. 41. 8 P. and cites 8. C. But if the Leaſe 
bad been determined living the Son by the firſt Venter, and afterwards be had died before any actual Entry 
made, the Law would have fallen out otherwiſe, becaule there was a Time when he might have 
lawfully entred.—4 Rep. 21. pl. 1. Browne's Caſe ſays, that” the Copyholder had Iflue a Son 
and a Daughter by one Venter, and a Son by another Venter, and died, and then the eldeſt Son 
died before Admitrance, and adjudg'd that the Land ſhall deſcend ro the Daughter of the whole 
Blood. [And it ſeems that the Caſe in Moor as above is miſprinted in the ſtating of it. 
Co. Comp. Cop. 51. S. 41. and Supplement 71. S. 2. cites 8. C. according to 4 Rep. ut ſupra, | 
The Pofleſſion of the Termor ſhall be the Poſſeſſion of the Heir. D 291. b. Marg. pl. 64, | 
Cites it as adjudg'd 23 Eliz. Rot. 1229. Holmes v. Facie. To re” 
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la wha 3 D. 12 El. 291. 69. accordingly by two Juſkices, and there allo it 
_ Caſes there was held by two Juſtices, that where, after the Oeath ofthe Father. 
' PoN:Fo the Copyhold deſcends to the Son, within Age, and the Cuſtody ot te 
Fratris. See Land is committed to his Mother by the Lord during his Monage, 
more at who enters, and after the Son dies betore any Admittance, yet this 
IC. ei Infra. poſſeſlion of the Mother, as Guardian, gives the actual Poſſeſſion to tle 
Son, and theretore his Sitter of the halt Blood cannot be Heir to 
Supplement 4. R. B. ſurrender'd to the Uſe of himſelf and his M. Wife without 
to Co. Comp. Jiniting any E/tate, it the Lord make Admittance ro M. and R. and to 
8 the Heirs of R. this is but an Admittance to them tor their Lives, tze 
tor after the Reverlion over to R. B. and the Reverſion doth not remain in the Lord, 
Admittance the Surrender into his Hands is general. 4 Rep. 29. b. pl. 18. che chird | 3 
oy 5 5 Reſolution in Caſe of Bunting v. Leping well. 2 
made the Surrender, and not by the Lord. 
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5. Cypyholder in Fee having Iſſue two Hong, R. nd T. ſurrendred his Cro. E. 690. 
Lands to the Uſe of R. for Life, and, afterwards to the Uſe of Z. in Fee, both E. t 5 
the Sons T. betng within Age, ſurrendred the Lands to the Uſe of W. in Fee, Fothipen: 5 
«hn vas admitted. R. and T. died, but 7. t Iſſue A. ch was admitted, S. C. adjudg- 
and entred upon . the Surrenderee; and it was adjudged lawful, and ed the En- 
that he ſhould not be put to his Plaint in the Nature of a Dum fuit in- 5 “ 1 
fra Ætatem. Le. 95. pl. 124. Hill, 30 Eliz. B R. Knight v. Foot- render * 


but a Con — 


ws RENE ns | : * _ a veyance by 
Matter of Fact and no Higher and may bring Treſpaſs before Admittance. 15 


6. Though the Heir be not admitted, yet he may enter and take rhe It was ad- 


Profits, and make a Leaſe according to the Cuſtom, or bring an Action mitted by 


an hi | 15 4 | F - all the Ba- 
ot Treſpaſs againſt him that diſturbs him; but if the Lord require his roles; thay if 


Fine or his Services, and the Heir refuſed to do them, this may. be a a Copyhol- 
Forterture of his Copyhold, but until Jawful Seiſin made by the Lord der ſurren- 
( becauſe it belongeth to him) the Heir may intermeddle with the Poſ- ders to the 


ſellion, albeit he be not admitted by the Lord where it is an Eſtate of . "IHE 


Inheritance by the Cuſtom, Poph. 39. Hill. 36 Eliz. B. R. Bullock v. and dies, 


Dibley. this younger 
L Son cannot 


bring an Action till Admittance ; but if the Copyholder had deſcended to the Heir he might have 


an Action before Admittance. Lane 20. Paſch, 4 Jac. in the Exchequer, Anon. 


f 1. A Copy hold Was granted to A. and his Wife and their Heirs. A. Cro E. go. 


dies. The Wite dies. The Lord admits a Stranger. The Heir of the Knight v 


Wite enters and brought Treſpaſs againſt the Stranger, and held good , 
without Admiſſion, Noy. 172. Simſon v. Gilli. Bauls 216. 

N V £7 „ Cites 4 Rep. 
23. b. Pennyfeatherr 


8. If Copyholder ſurrenders to B. and the Steward will not admit him, Supplement 


and B. enters and Occupies the Land, and the Lord brings Kjedtment, 8 8 
B. though not admitted, may plead Not Guilty, and ſhall have a Ver- C >. 


5. cites S. C. 


dict, Quære Rationem, ior in reſpect of the Poſſeſſion it ſeems the that it hall 


Lord's Title is eldeſt ; for his Title to the Freehold is good and law- be found | 


tul, and conſequently to the Profits of the Freehold, unle another can m—_— 
make Title to the Profits which in this Caſe ſeems difficult without an era e, 


: Sg : aber : All cauſe he is 
Admittance. Quære if the Reaſon is not that the Lord is Particeps Cri- Particeps 


Minis ſuppoſing him not to ſutter the Steward to admit B. Velv. 16, Criminis, 
Mich. 44 & 45 Eliz. B. R. Arnold v. George. e . 


tend that the Lord would not ſuffer the Steward to admit him. [And Lord Coke makes no Quere . 
ot it ]———Gilb. Treat. of Ten. 243. cites 8 C. and takes Notice of a Nota there, viz. that the 
Surrender was but of a Copyhold to him, & tribus Aſſignatis ſuis, ſo that by his Death the Eſtate 


in the Copyhold determined &c. This is a very ſtrange Report, for the Quæres and Reaſons of the 
Caſe confound it, and the Lord Ch. Baron ſays, it ſeems to me, that the Reaſon of the Caſe was, 


| becauſe that after the Surrender the Eſtate continued in the Snrrenderor, and not in the Lord; and 


ſo the Poſſeſſion of the Surrenderee was illegal againſt the Surrenderör; yet it was good apainſt e- 
very Body elſe, and ſo againſt the Lords Leſſee; for when the Lord refuſes to admit, the way is to 
compel him in Chancery, and no Action upon the Caſe lies againſt the Lord for Non Admittance. 


* *Tis ſaid in Lex Cuſt. 158. that an Action lies for the Surrenderor ; ſed quære; indeed the Reaſon 
given was, becauſe the Surrenderee hath no Intereſt which the Surrenderor hath..——— The Lord 
of a Manor has that Prerogative in his Copy holds, that no Stanger can be his Tenant thereof, with- 


out his ſpecial Aſſent, and Admiſſion, and ſor that Cauſe a Copybold ſhall not be liable to any Hxecu- 
tions of Statutes or Recognizances, neither ſhall be Aſſets in Debt or Formedon, neither is contained in 
any of the Statutes aforenamed ; for if ir were, then ſhould the Lord he forced to have a Copy hol- 
der whether he will or no, Which is againſt the Nature of a Copyhold; and therefore a Stranger 


een never enter tho' a Surrender made to his Uſe be accepted, except he be admitted Tenant, but 


ethercciſe of the Heir, for he may enter and take the Profirs before the Admittance after the Deith 
of bis Father. Cath. Reading, 61, 62. | BE 75 


Y = 9. Lord 


„* e ** a 
„ = — a 


. 


** 


Supplement 9. Lord of a Manor ſciſes a Copyhol without Cauſe, and grants it yz © 
ere S. in Fee. J. S. died ſeiſed, and his Heir is admitted. The firſt 
oh 98. s Copyholder dies, and his Heir enters and ſurrenders to the Uſe fa 

Stranger. Reſolved, that a Deſcent of a Copyhold ſhan't take away 
the Entry of another Copyholder that has Right, and that the Heir en- 
tering without Admittance his Entry is lawtul, and being in, his Sur. 
render is good before Admittance. Cro. J. 36. pl. 10. Trin. 2 Jac. B. 
R. Joyner v. Lamberrt. PEE 3 
10. Theſe Admittances upon Surrender differ from Admittances upon 
Deſcents in this, that in Admittances upon Surrender nothing is vetted 
in the Grantee before Admittance, no more than in the voluntary Ad- 
mittances ; but in Admittances upon Deſcents the Heir is Tenant by 
Copy immediately upon the Death of his Anceſtor, not to all Intents 
and Purpoſes, for perhaps he cannot be ſworn of the Homage before, neither 
can he maintain a Plaint in the Nature of an Aſſiſe in the Lord's Court before, 
becauſe till then he is not compleat Tenant to the Lord, no farther forth 
than the Lord pleaſes to allow him tor his Tenant, Co. Comp. Cop. 
op 11 1. And therefore if there be Grandfather, Father, and Son, and the 

Crandſather is admitted, and dies, and the Father enters, and dies before 

Admittance, the Son ſhall have a Plaint in the Nature of a Writ of Aiel, 

and not an Aſſiſe of Mortdancefter ; ſo that to all Intents and Purpoſes the 

Heir, till Admittance, is not complear Tenant, yet to moſt Interns, 

_ eſpecially as to Strangers, the Law rakes Notice of him as of a perfect 

Tenant of the Land inſtantly upon the Death of his Anceſtor, for ge 
may enter into the Land before Admittance, take the Profits, puniſh any © 

Treſpaſs done upon the Ground, ſurrender into the Hands of the Lord to 

whoſe Uſe he pleaſes, ſatisfying the Lord his Fine due upon the Def. © 
cent, and by Eſtoppel he may prejudice himſelf of his Inheritance. CO. 

185 J ß 3 

2 Le. 327 12. The Heir may rec 


2 over in Ejectment upon his Anceſtor's Ad- 

of mittance. Vern. R. 392. pl. 364. Hill. 1685. in Caſe of Dancer v. 
Slover v. Eyett LOR e eee and rg aps ning 
| Cope —— Ro PEE 

| Runmey v. Eve——N. Ch. R. 107. Arg. VE 


in Caſe of 


: 1 5 ” — N 


bers E. b] Vdhat ſhall be ſaid an Admittance. 


in Fol. 505. 


*Cro.E. 1. IF a Copyholder in Fee ſurrenders to the Uſe of another, and aftcr | Z 
| 504, Pl 44 I at another Court vgs | a que Uſe the Surrender was, ſurren- 7 
4 „ Elis ders the Land to the Uſe of another, this ſhall enure as an Admit- = 
B R. Gyp- tance upon the firſt Surrender, and after as a Surrender; for by / 
pin po _ the Acceptance of the Surrender he is admitted to be Tenant. Dubl 
ney, > +  tatur, 38, 39 Eliz. B. B. between Keping and Bunning, Paſch. 4 
the Surren- „ Re | "IO 5 141 FT 
der in hie Eltz. B. R. in t Calchin's Cale, TD 5 
Caſe was : 3 e 1 
made by a Remainderman in Fee, where the Tenant for Life had been admitted; and Popham ſaid, 
that Tenant for Life and he in Remainder have but one Eſtate in Law, and therefore the Admittance 
of the one ſhall ſerve for the other; to which Femer J. agreed; but becauſe the other Juſtices were 
abſent it was adjourn'd. — Mo. 46 5. pl. 6 58. Tiping v. Bunning, S. C. adjudg'd, that the Admit- 
tance of Tenant for Life is the Admittance of him in Remainder. —— Gouldb-vs. pl. 9. S. C & 
S. P. argued. — 8. P. reſolv'd. Mo, 3 58. pl. 488. Trin. 36 Eliz, Dell v. Higden. - See (P b) 
pl. 1 and the Notes there. — — — —tn_————s 
+ Cro. E. 662. pl. 11. S. C. but S. P. does not appear. 
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Copyhold. 
fy — I" if | OE TT Ty Gilb. Treat. 
2 Ir a Copyholder ſurrenders to the Uſe ot another, ad after the 
I 1 Wottca thereof, accepts the Rent from Ceſtuy que Uſe of Ten 266, 


) : | cites S. C. 
dodut of Court, this is an Admittance in Law. Mich. 14 Ja, B. R. and the 
between Fr aud Welſh, per Curiam, 7924 


3 = Gys, that by the ſame Reaſon that the Acceptance of a Surrender before Admittance amounts to an 


Admittance, the Admittance of ſuch a Surrenderee's Surrenderee is a good Admittance of the firſt Sur- 
FRE renderec. See [B. b. 2] pl. 3. S. C. andthe Notes there. e | | 


Caſe above 


. If «Surrender be of a Copyhold to J. C. and before Admittance J. S. Brownl. 143 
LE 3th ſurrender the Land to V. R. who is admitted, yet nothing paſſeth to. ok 

- W. R. by this Admittance. Refolv'd ; For 1 S. had nothing, and the it tems to 

5 V amittance of W. R. ſhall not be taken by Implication to be the Ad- be only 3B 

s E rmicrance of himſelf, Yelv. 145. Mich. 6 Jac. B. R. Wilſon v. Wed- Trayſtation 
J Og | ls Red Tea ou ff 

? "XR vrlement ro Co. Comp Cop. 70. S. 4. cites 8. C. - Gilb. Treat of Ten. 259. cites S. C. according- 
h = by — If a Copyholder ſurrenders his Eſtate tothe (/e of J. S «<vho ſurrenders the Jame to J N. and the 
d. lord admits J. N. this is good, for the Acceptance of the Surrender of J. S is in Law an Admittance 
ED © of him; Per Haughton J. 3 Bulſt. 232. Mich. 14 Jac. in Caſe of Elkin v. Waſtell. But Doderidge 
he ; J. contra. —— 3 Buls. 237. &c. Mich. 14 Jac. Rawlinton v. Greaves, S. P. dubitatur. . 
ore C6᷑õ JJ Pan S5, „ 
J. 4. When the Heir of a Copyholder is to be admitted, the Words 
he Aadmiſſus eſt are only uſed, and not the Words Dominus conceſſit, which 


ts laſt are the Words of Grant of the Lord uſed upon every Surrender, and 
c the Reaſon 1s, becauſe the Anceſtor ot the Heir had the Copyhold E- 
he © fare before. Arg. 3 Bull. 216. Mich. 14 Jac. in Cate of Roſwell v. 
anx˖ß WD OY 3 8 5 
. A Copy holder ſarrendred out of Court, according to the Cuſtom of 3 Bulft, 139. 
o — WM h | | FF 5 Curt 2 4. 4 p Entry of „ S. C. Curia 
the Manor, which at the next Court was preſented, and Entry thereof made >: & 
ef RS ,- ai =Y | 3 : adviſfare 
co. by the Steward, viz. Compertum eff per Homagium &c. but no Admittance; vult, and 
= Afterwards Ceſtuy que Uſe ſurrenders before Admittance, and the firſt Co- ended by 
Ad. = pybolder ſurrenders to the Plaintifl; Haughton J uſtice held, that he Mediation. 
could not ſurrender before Admittance, and the Entry of the Surren- eule 
deeree doth not make an Admittance, for this being the ſole Act of the C 6 
92 | 4 | I IT a | Comp. Cop. 
4 Steward, ſhall nor bind the Lord, and it is not like to the uſual Form of 5 S. 4. cites 
an Admittance, for that is, Dat Domino de fine, fecit Fidelitatem & S. C. and 
= Admiſluseſt inde tenens. oaks, J. agreed. Poph. 12), 128. Mich. 8 
14 Jac. B. R. Rawlinſon v. Green. e 


ol the Court 
1 3 1 . 8 Ain this Caſe, 
1 that none of the colourable Things did imply a perfect Admittance to the Copyhold ; for iſt. The 


Acceptance of the Preſentment by the Steward from the Homage was no more than what he was 
bounden to do, as being Judge of the Court. 2dly, The Entry of it in the Roll was but an Office of 
Duty, being but an Evidence for the Lord, as alſo for him to whoſe Uſe the Surrender was, and ſo 
Was the Delivery of the Copy to J. 8 the Ceſtuy que Uſe ; but none of theſe Things did imply the 
= Conſent or Will of the Lord, that the Ceſtuy que Uſe ſhould be admitted, or have the Lands accord- _ 
ung to the Surrender, and all theſe Things together do not imply any Admittance, for all of them may 
be done, though no Admittance be in the Caſe. — Gilb. IFreat of Ten. 268. cites S. C and lays, - - 
the Entry of Compertum eſt per Homagium doth-not make an Admittance, for that only ſhews there 
Was a Surrender, but implies no Aſſent to the Surrender; but the Entry of Dat Domino pro fine & fe- 
eit Domino Fidel. & Admiſ. that is the Admittance. It is ſaid, that in this Caſe the Surrender was 
preſented, and the Surrenderee accepted, and a Copy granted him, and he ſurrendered again, and this 


Surrender was preſented, and a Copy granted, and he accepted as a Copy hold Tenant; in this Caſe no- 
thing is ſaid to be reſolved, bur the ce my ; 


3 ourt ſaid, that he to whoſe Uſe the Surrender is made, had not 
enz Eſtate before Admitrance, but they ſaid nothing to the Point, whether he were admitted or not; 
m ſaid, © 8 * Ong. that in that Caſe there is a very good Admittance, for he was accepted as Tcnant, and I 
littance would think it was that made him Tenant, and not the Entry of it in the Roll. 


C &Eͤ ( 6. Acceptance 4 Rent by the Lord of one to whoſe Uſe a Surrender is $ty. 146. 
(Pb) made, as of his enant before any Preſentment of the Surrender at the 8 P. by 

- next Court, this will veſt the Eſtate in the Surrenderee ; but if the Lord Roll Ch J. 
accepts the Rent as a Duty generally it is otherwiſe, Godb. 269. pl. 373. T5500 be 
Mich. 14 Jac. C. B. Froſwell v. Welſh HED 2 


cCeives Rent, 
3 : e * e | | or takes a 
Fine before Acittance, Quere if this will not amount to an Admittance, 11 Mod. 70 pl. 7 


7. Though 
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; 5 hough the aſſeſſing a Fine be no Admittance, yet it the Steward 
accepts a Fine of him ſo aſſeſs d, as of a Copyholder, this a good Admittance 
of him; Arg. 3 Bulit. 239. Mich. 14 Jac. + e 


S. p. per 8. It the Lord ſaith to the Copyholder you have ſurrendered to the 
Haughton J. Uſe of A. to which Surrender I agree, this is good, and ſhall make him 


in Cale of to be a good Copyholder, per Haughton, ro which the Court agreed. 
5 0 3 Bulſt. 219. Mich. 14 Jac. in Caſe ot Roſe well v. Welſn. EO 
> Bulſt. 232. 9. It a Copyholder /urrenders his Eſtate to the Uſe of F. D. and the 


Mich.14 Lord mectiag with him ſaith ſuch a Surrender is made to your Uſe, to which 


_ Jae. I go agree, or am content therewith, and that you ſhall be my Tenant, theſe 


Sayings ſhall amount unto good Admictances, and ſhall make him to 


be a good Copyholder without any other Admittance, per tor. Cur, 


3 Bylit. 232. Mich. 14 Jac. in Caſe of Elkin v. Waſtell. £ 
10. Winch faid, that the Admitrance of the Lord, viz. the Leſſee of 
the Manor, amounts to a Grant to him who had a Title, but it is otherwiſe if 
11 is to him evo was in by Wrong, as by Diſſei/in, cites 4 Rep. 22. which 
was granted by all the Court. Win. 69, Paſch. 21 Jac. C. B. in Caſe 
"Of HA .. 86 mn Sea 
II. It a Surrender be to the Uſe of F. S. and afterwards J. N. is ag. 


mittcd, the Conſent of F. S. afterwards makes this a good Admittance; 


Fer Glyn Ch. j. r 
2 Vern. 120. 12. A. purchaſes a Copyhold in his own, his Wife, and Daughter's 
wought by is not intitled to any Part of the Lands, it being an Advancement for 
1] $ againſt the Wife and Daughter, and the Husband and Wife taking one Moiety 
the Wife thereof by Intireties. Chan. Prec. 1. Hill. 1689. Back v. An- 
and Daugh- 1 „ „ 2, | 1 oy 
ter after the drews. | NE 


Husband's Death was diſmiſſed, but without Colts. 


8 13. Admittance by Virtue of a forged Letter of Attorney in the Name of 
— a Copyholder zo ſurrender a Copy hold to the Uſe of F. F. and the Attorney 
ſurrenders accordingly, whereupon ] S. is admitted, is a void Admit- 


trance; Per Macclesfield C. 2 Wms's. Rep. 17, 78. Trin. 1922. in Cale Z 


ol Hildyard v. S. S. Company and Keare. 


<= 


=, - : . 4 þ . 


Lear F. b] JYhat ſhall be faid an Admittance according t» 


WS _ a Surrender, 


(lor rather, How the Lord is confider'd as to his Power | 
of admitting, and where the Admiſſion is different 


from the Surrender, How it ſhould operate. 


3 as 1 . 
S. P. and he I. 53 DE Lord is but an Inſtrument to adinit Ceſtuy que uſe ; fort 
tharis ad- A. no more paſles to the Lord than to ſerve the Limitation of 
mitted 93" the Ale; and Ceſtuy que uſe when he is admitted ſhall be in by 
i-& ro the him that made the Surrender, and not by the Lord. Co, Lit. 


that is ad. 


Charges of 39. b. 
the Lord. = 


4 Rep. 27. b. in pl. 15. cites it as adjudged Hill 35 Eliz. C. B. in Ciſe of Taverner v. Croma ell. 


Fol. 504. 
29 


Names, and afterwards ſurrenders it for the ſecuring a Delt to J. S. J. S. 


2. If a Man ſurrenders to the Uſe of J. S. and J. D. for their Lives, 
the Remainder over to another, and J. S. and J. D. are admitted in 
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4 el 


him in Fee, an Eſtate for Lite only paſſes. Co. Comp. Cop. 53. 8 
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Copyhold. 85 5 


Fee, yct this thatl not alter their Eſtate, but chey ſhall be ſeiſed ac- 11 . 
cording to the Surrender. My Reports, 14 Ja, Lane and Pannel d- 33 G. 9 
natur. 
| 2 | WET ; . 
pl. 28. S. C. 2djornatur, — Ibid. 438 pl. 3. S. C. adjudged per tot. Cur. ——— Gilb. Treat. of Ten: 
240. cites S. C. and makes large Obſcryations thereupon, which ſee there. PER. | 


a. If J. ſurrender to the Uſe of . S. for Life, and the Lords admits Ns 1 
a cuſtomary 


Ru Power to 
J. Soif J. [trrender without mentioning any certain Þftate, becauſe made Ad- 
by Implication of the Law F/ate for Life only Paſſes, tho' the Lord mittances ac 
gaumets in Fee, no more does paſs than the Implication ot Law will we th Be ; 
warrant. Co. Comp. Cop. 53. 9. 41. cites 4 Rep. 29. Bunting v. der, and ſo 
Lepingwell. oops „ | 5 1 far as he 
5. It J. ſurrender with the Reſervation of a Rent, and the Lord admits, executes 
nt reſerving any Rent, or relerving-a /eſs Rent than] reſerved upon the m 3 N 
Surrender, this Admittance is wholly void. Co. Comp. 53. S 41. tance is 
cites 4 Rep. 29. Bunting v. Lepingwell. 5 3 > weeds but. 
6. But if the Lord reſerves a greater Rent, then the Reſervation is where he 
void only for the Surplaſage, and the Admittance ſo far current as it Hess beyond 


41. cites 4 Rep. 29. Bunting v. Lepingwell. 


, : | 3 hat P 
agrees with my Surrender. Co. Comp. Cop. 53. S. 41. cites Shea 
Rep. Bunting v. Lepingwell. „ mw OE. 
| Warrant, 


and it is void, Bur if the Surrender be abſolute, and the Admittance conditional, the Admittance is 


good, and the Condition is void; If the Surrender be conditional, and the Admittance abſolute, that is 


void; If the Surrender be to the Uſe of J. S. and the Lord admits J. N. this is void, and he may af- 
terwards admit J. S. If be admits J. H. and a Stranger, J. S. takes all, for the Stranger's Admittance 
is void. The Reaſon of theſe Diverfities are, becauſe when the Lord Acts contrary to his War- 
rant or Power, his Acts are void, but when he Acts according to his Power is one Thing, but be- 
yond it in another, for what he acts according to his Power he hath a Warrant, but for what he 
acts beyond he hath no Warrants, and ſo it is void. Gilb. Treat of Ten. 180, 181. 


e e J. ſurrender upon Condition, and the Lord omits the Condition, 


the Admittance is wholly void; But if my Surrender be abſolute, and 


the Lord's Admittance be conditional, the Condition is void, but the Ad- 


"3 mittance in all Points elſe is good. Co. Comp. Cop. 53. S. 41. cites 


VI 
Py 


* admts V. N. and Foan his Wife, and their Heirs. The Lord here 


ere er EEE 


4 Rep. 25. Kite v. 


5 3 
WW 
1 


B. R. Weſtwick v. Wyer. 


enure to Ceſty que Uſe. 
Wick v. Wyer. 


Queinton. VVV 5 . 
8. A. W. ſurrenders to the Uſe of V. W. and his Heirs; the Steward 


by the Cuſtom has but a cuſtomary Power to make an Admitrance 


Secundum Formam & Effectum ſurſum-redditionis, and this is not like 
the Cale of Feoſfees at the Common Law, and tho* the Lord grant 


the Eſtate to another, all this is without Warrant, notwithſtahding 
the Lord may make an Admittance according to the Surrender. 
4 Rep 28. b pl. 17. Trin. 33. Eliz. B. R. Weſtwick v. Wyer. | 
9. So if a Surrender be tothe Uſe of one for Life, and the Lord admits 


Bim to have and to hold to him and his Heirs, yet he who is admitted 


has but an Eſtate for Lite, and in the Caſe above, the Admittance ſhall 
enure only to the Baron, without an Eſpecial Cuſtom, or other ſpecial 
Matter, which is not in this Caſe. 4 Rep. 28. b. pl. 17. Trin. 33 Eliz. 

10 It a Copy holder ſurrenders to the Uſe of J. S. and the Tord after Supplement 
ſuch Surrender grants the Land to Cefty que Uſe and a Stranger, all ſhall 10 C. Comp. 


| . . Cop. 71. 8 
4 Rep. 28. b. Trin. 33 Eliz. B. K. Weſt- , e. 


It. The Reaſon of theſe Piverſities are theſe; where an Authority is 
£1ven to any one to execute any Act, and he exceutes it contrary to the 
Etiect of his Authority, this is utterly void ; But if he executes his 


Authority, and withal goes beyond the Limits of tis Warrant, this t5 


wW/ 7 - 


« 


Copyhold. 


void for that part only wherein he exceeds his Authority, Co. Comp 
Cop. 53. S. 41. a 3 

If the Copy- To. Where the Lord admits in another Manner than the Surrender ap- 
holder Sur- points tis void. Brownl. 127. Hill. 5 Jac. in Caſe of Allen v. Naſh, 


render the | | 5 
Lands without a Condition, and the Lord admits the Tenant uon a Condition, the Condition is void ; 


For that after the Admittance the Surrenderee is in by him that made the Surrender, and not b 
the Lord. Supplement to Co. Comp. Cop. 71. S. 6, cites 4 Rep. 32 Eliz, Weſtwick's Caſe. 
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13. Copyholder that comes in voluntary Grant ſhall not be ſubje& 
to the Charges or Incumbrances of the Lord before the Grant. g, 
Rep. 63. b. Mich. 6. Jac. in Swayne's Cale, 
14. A Copyholder ſurrenders to the Uſe of B. and his Heirs. The 
Steward admits him to him, and the Heirs of his Body. Notwithitandiug 
this Admittance the Eſtate ſhall be to him and his Heirs according 
to the Surrender; per Mountague Ch. J. 3 Bulſt. 240. Mich. 14 
: V VVA 
j 15. The Lord of a Copyholder is only an Inſtrument to admit the 
Copyholder, and ought to admit him according to the Surrender, or other- 
wite the Admittance is not good. Sty. 462. Mich. 1655. B. R. 
Hether v. BoW man. 1 7 bY EE 
Gil, Treat. 16. If a ſurrender be to the Uſe of J. S. and F. N. is admitted, and 
3 J. 8. conſents, this is a good Admitrance ; per Glin Ch. J. 2 Sid. 61. 
eite 8 a Gn 88 725 LE on f 
but ſays Hill. 1657. in Caſe of Blunt v. Clark, WE 9 
Quere of 1. It ſeems that the Preſentment of a Surrender in Court is oaly ® 
this by way of Inſtruction to let the Lord know of the Surrender, and according. 
| ly he may admit, tor it is apparent that a Preſentment is not of Necel- 
firy, becauſe the Lord may admit out of Court, and any AGF of the 
Jerdis conſenting to the Surrender will . amount to an Admittance, which 
- plainly thews that a Preſentment is only to ſhew there was ſuch a Sur- 
render; ſor if it were of Neceſſity, then there could be no Admit- | 
tance out of Court, nor any Act implying the Lord's Conſent would 
de tantamount to an Admittance ; and then it we go to the Reaſon of © © 
the Thing, ſince the Eſtate is only to be ſurrendered to the Lord, 
and by him transferred to the Surrenderee, if he accept the Surrender, 
and grants an Admittance, which is all that can be done, what need is 
khere of a Preſentment, and of what Uſe can it be, for the Homage 
to preſent a Surrender, in order for the Lord's Admittance, when the 
Lord may take Notice that there was ſuch a Surrender, accept it, and 
admit accordingly? The Eſtate, as it was derived from the Lord, ſo 
it muſt be ſurrendred to him, and the Preſentment makes no Part ei: 
ther of the Surrender or Admittance; in itſelf it is nothing bur a 
Notification that there was ſuch a Surrender, which if the Lord takes 
Notice of without a Preſentment, it fruſtrates the End of a Preſent- . 
ment, and the Preſentment is no ways of Uſe; therefore it ſeems, that 
if a Surrender be made, and then a wrong Preſentment be made o 
this Surrender, and then Admittance is made according to the Sur. 
render, that this is good; for only the Preſentment can be void, and 
then there is an Admittance upon a Surrender without any Preſent: 
ment, which for the Reaſons before ſeems to be very good. Gilbz. 
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(G. b) In what Caſes an Admittance s Neceſſary. And wo . 
the Effect thereof. 12 5 


1 A Copy bolder having a Son about five Tears old, ſurrendred 1 5 Fan 
Kc. that the Lord might grant de novo to the Uſe of himſelf for eBooks 

Lite, and afterwards to the Uſe of his Wife, daring the Nonage of his Son, Ibid. 416. 

and afterwards to his Son in Tail, D. ſoon after died, before he was ad. cites S. C. 

mitted but his Widow was admitted accordingly, and married again. It 

as held, that the ſecond Husband fhould have the Lands during the Infancy 

of the Sor, and need not be admitted, tor he is not in of any new Eſtate but 

in the Eſtate of his Wife as Atlignee, 3 Le. 9. pl. 22. J Eliz. C. B. 

Pedicor's Cee J)) pn i OY non 
2. It a Copyholder ſarrenders to the Uſe of another for Tears, and the 4 wr 4 1 

Leſſee dies, his Executors ſhall have the Reſidue of the Term without any eites S. C. & 

Admittance; Arg. Le. 4. pl. 8. cites it as adjudg'd, 8 Eliz. C. B. WR . 

3. Where a cuftomary Hſtate deſcends to the Heir he may enter before 

Admittance and take the Profits, and he may. ſurrender to the Uſe of ano- 

ther before Admittance, but act to prejudice the Lord of his Fine due by the 

Cuſtom upon the Deſcent. Reſolv'd. 4 Rep. 22 b. Mich. 23 & 24 Eliz. 

4. Lord of a Manor of which BI. Acre is held by B. by Copy in Fee, $5 ns 3 

according to the Cuſtom, made Feoffinent of Bl. Acre to F. FS. The Co- 1 
pyholder dies. Though J. S. has not any Court, fo that the Heir can- Langley 


not be admitted, nor the Death of his Anceſtor preſented, becauſe hut S. C 


one Tenant, yet per Cur. the Copy ſhall bind J. S. and the Ceremony of 
Admittance is not neceſſary in this Caſe. 4 Le. 230. pl. 364. Mich. 29 
J%%%ù / ĩ / rj Tg 
S. Surrender ig but a Conveyance by Matter of Fact and no higher; 
Jo that if an Infant Copyholder ſurrenders and dies, his Heir may enter 
= and bring Treſpaſs before Admittance. Cro. E. go. pl. 17. Hill. 30 Eliz. 
B. R. Kmpghty; Fr ĩðĩ⁊ v.. 3 be 
6. It the Death of the Anceſtor be not preſented, nor Proclamation made, 
the Heir is at no Miſchief, though he comes not to be admitted, not- 
withſtanding his being. of full Age. Le. 100. pl. 128. Paſch. 30 Eliz. B. 
R. in Caſe of Rumney v. Eve. %% im Slips» 
J. It a Copyholder dies, his Heir within Age, he is not bound to 4 Le. 30. pf 
come to any Court during his Nonage to pray Admittance, 3 Le. 22 1. 84. S. Eb 
pl. 294. Paſch. 30 Eliz. B. R. Anderſon v. Hay ware. d 0otidem Ver- 
8. It the Death of the Anceftor be not preſented, nor Proclamation made, bis. 
the Heir is not at any Mifchief if he does not come in and pray Admit- 4 Le 3% pl. 
rance, altho' he be of full Age, 3 Le. 221. pl. 294. Paſch. 30 Eliz. B. . 
R. Anderſon v. Hayward. J)!) 8 
9. Ceſty a qus Uſe ſhall not enter nor have Action before Admittance, Gilb. Treat 
unleſs there be a ſpecial Cuſtom for it. But till his Admittance the Surren- f Ten. 
= deror may have Action of Treſpaſs againſt any who enters. Cro, E. PS If pw oY 
Pl. 25. Mich. 36 & 37 Eliz. B. R. Berry v. Green. 5 


4 


plwement to 
W FFF a. "Wi 
Cop. 72. S. 6. S. P. as to the Entry cites S. C 


10. A Surrender of a Copyhold was to A. & tribus Aſfynatis ſuis; by 
the Death of A. the Eſtate in the Copyhold was 45 7 Che he - 
= whom the Surrender was intended had nothing in Intereſt, nor other- 

= wie by Courſe of the Law before Admittance. Yelv. 16. Mich. 44 

4 22 Eliz. B. R. in a Nota there, at the End of the Caſe of Arnold v. 

orge. : e 


C4 e ee 


Fcnuington 
and Cole. | 


dier havin 
Iſſue two 


9 


88 Copyhold 
it. IIa Copynolder will /urreader to the Uſz of the Lord, the Interett 
of the Copy hold is fufficiently veſted in the Lord immediately upon the 


Surrender, without any Admittance ot the Lord, becauſe the Lord can. 


not admit himſelf, Co. Comp. Cop. 51. S. 38. | 

12. It the Lord will make a v9/antary Grant of a Copyhold no Surren. 
der is requiſite, for by the Admittance ot the Lord according to the 
Cuſtom the Copy holder is ſufficiently ſettled in his Land without any 
other Ceremony. Co. Comp. Cop. 51. S. 38. 

13. If a Copyholder will /urrender in Court to the Ve of a Stranger 
beſides the Surrender the Admittance is requiſite; and it the Surrender 
be made out of Court into the Hands of the Lord himfclf, which the gene- 
ral Cuitom will warrant, or into the Hands of the Bailiff, or two Te. 
nants of the Manor which by ſpecial Cuſtom only is Warrantable; be- 
ſides a Surrender, two other Ceremonies are requiſite, the one a true 
Preſentment of the Surrender in Court by the fame Perſons into whoſe 

Hands the Surrender was made, the other is an Admittance of the Lord 
according to the Effect and Tenor both of the Surrender and Preſen:. 
ment. Co. Comp. Cop 51.58. 38. Es e : 


14. It the Eſtate of the Lord determines after the Surrender of a Copy- 


hold, before an Admittance, yet the Surrenderee thall be admitted; So 

if a Man ſurrenders to the Uſe of his Iaſt Will out of Court according to the 
Cuſtom, and dies before Preſentment, yet at the next Court the Dey iſce 

ought ro be admitted. Co. Litt. 59. bz 5 


Noy 29. Hill. 1 5. Ifa Woman intitled to Frank- Bank comes into Court, and prays her 


5 Jace CB. iqomos Eſtate, and fre is denied the fame, Warburton and Hutton 
thought the Law would ſupply the Admittance which was refus'd to be 
>. P.adjudg- made to her on her Prayer. Hob. 181. pl. 218. in Caſe of Howard v. 


ed. e ee 


16. The Lord inay avow upon the Heir for Rents and Services before Ad- 


_ mittance, bur he is not compleat Tenant before Admittance, for he can- 
not maintain a Plaint in Nature of an Aſſiſe before Admittance, but it 
ſeems he may have Aſſiſe of Mortdanceſtor upon his Anceſtor's Adfnit- 


tance. Gilb. Treat. of Ten. 27. 


S. P. But if 17. TWO Fointenants, the one dieth, the other ſhall have all by Sur- 
2 Copyhol- vivor, without paying a Fine, or being admitted. Gilb. Treat. of 


5 Ten. 316. 
Daughters, | : 


and they are admitted, and then the one of them dies, the other malt neods- be admitted fir ths a; 
ther Moiety, for ſhe takes the ſame by Deſcent, Calth. Reading. 64, e * 


ſiered to the Uſe of a Mill &c. and afterwards the Mill deviſes this Land to 
B. and his Heirs, upon Condition that he pay 100 I. within 6 Months at- 
ter the Death of the Deviſor to J. S. if the Money is not paid, J. F. ought 


rual Entry was held ill. Ld. Raym. Rep. 926. Clerke v. How. 
19. A Copyholder makes a Surrender in Court into the Hands of the 
Lord, and the Lord doth aſſeſs a Fine, this is no Admittance by Implica- 


Life, and then to them in Tail, Remainder to the Heirs of his Body &c. 
no expreſs Admittance was made. The Nie enjoys her Widow's Hate 
by the Cuſtom &c. The eldeſt Son and Heir of the Body of the Surrenderer 
is admitted generally as Heir, but not as to the Eftate Tail; then he makes 
a Mortgage and dies, leaving Iſſue, who is admitted, and the Mortgage: 


che Eſtate in Fee and ſame Right remain'd iu {im till Admittance upon 
Eo pe dd as. tue 


18. It was ruled by Holt Ch. J. at Brentwood Summer Aſſizes, 10 | 
Will. 3. upon Evidence at Niſi Prius, that it Copyhold Land be ſurren- 


to be admitted, then he muſt make an actual Entry before he can ſurrender ; 
and therefore in the preſent Caſe, a Surrender made by J. S. before ac- 


tion. This ſurrender was to the Uſe of himſelf for Life, then to his Wije for 


recover d in Ejectment, tor the Son was admitted to the Fee-ſimple, for 
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1 18 8 rrender, for this Fee imple deſcended upon the Death of the Father 
"== 1 Lon as bis cldeſf Son and Heir; but had the eldeſt Son and Heir been 
: 44 to the Hſtate Tail, he coul not have made the Mortgage. Hill. 


„„ 


— . CR EET — — 


9 (H. b) Where the Lord may inforce a Mortgage-Sur- 
1 8 renderee to be admitted. by 


15 Ortgaze ſurrender to ſecure Joo l. at 6 Month's end was made 

into the Hands of the Lord. The Money not being paid the 
Nlortgagce and Mortgagor were both willing the Money ſhould lie, 
and deſired the Lord that the Surrender ſhould be taken up, and a new 
- FX one made for 6 Month's longer; but he inſiſted, that the Mortgagee 
XZ ſhould come in and be admitted, and refuſed to accept a new Surrender, 
'- and called Courts, and made Proclamations ; but before the third Pro- 
) cddalamation the Copyholder brought a Bill againſt the Lord, but the 


2 Vern, 368. pl. 330. Mich. 1699. Tredway v. Focherley. 


7 — 


U 


(L b) In what Cafes a New Admittance muſt be. 


. IF a Copybolder be for Years, and makes his Executor, and dies, the 
Executor ſhall have the Term, and that without any new 


Le. 9. pl. 22. 7 Eliz. C. B. in Dedicor's Caſe, 


2. Copyholder ſurrendered to the Uſe of A. for Life. A. is admitted 
and dies; he in Reverſion may enter without a new Admittance ; Per 
Wray. Le. 175. pl. 244. Hill. 31 Eliz. B. R. in Caſe of Bullen v. 
3 —!. ß e ND oy 
, Io. MY 
reu- 
a 
s at= "YT 


ir. Fn Mo. 465. pl. 658. Paſch. 39 Eliz. B. R. Tipling v. Bunning. 


Court would not decree, but to try at Law what the Cuſtom was. 


Admittance; Per Brown and Dyer ſuſtices, but Weſton e contra. 3 


1 eee of Ten. 151. cites 8. C. but adds a Quære. 


1 bt 3. Where the Lord is to have a Fine there muſt be a new Admittance. 


Gilb. Treat. 
of” Ten. 
273 Cites - 
8. 2 but 
ſays, that 
the Opinion 


ſeems reaſonable; For, they continue the Poſſeſſion of the Teſt ator, and ave it only to his Uſe. 


Cr. Ki: 
148. pl. 17. 
. C. and 
S. P. held 
accordingly. 
——  Gilb. 


Cro. E. 504. 
=—_—W 


Gipping „. 


e | = Bunning S. C. — Gouldsb. 95. pl. 9. Kipping's Caſe S. C bur S. P. does not clearly appear 


in either of the ſaid Books. 


1 4. If a Surrender of a Copyhold be made to the Uſe of a e for 


54 = Life, and the Lord makes a Grant thereof to the ſame Stranger in 
7 


Death of the Grantee, for he took the Land by the Surrender, and not 


5 3 
Ft 


the Conve 


= :zrant the ſame, I may 
= <atorce the Lord to gr 
S Treſpaſs againſt the Lord, if h 


J fc Opinion at this Day, Calth, Reading. 61. 
3 A 2 
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: . a ee, 
&c = | this ſhall not bind the Heir of the Tenant, but that he may enter. after the 


by the Grant made by the Lord, tor the Lord is but an Inſtrument of 
1 yance of the Land ; for if I make a Surrender unto the Lord ea 
latentione that he ſhall grant over unto fach a Man, it the Lurd will not 
then re-enter, but the Stranger has no Means to 

ant the ſame over unto him, but he may maintain 
ie doth ſufler me to re- enter, and this is 
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90 Copyhold. 
Thie was i In Caſe ot 8 Releaſe to a Tenant in Poſſeſſion by wrongful Title, 


a Relev'e there needs no new Grand or Admittance of the Ld. and if the right 
by ry 7 'Fenant had been admitted, the other had been out; Per Cur. 2 Show, 
covert, who $3. pl. 70. Mich. 31 Car. 2. B. R. Stone v. Exton. 

WAS. ex- | | SIG 


amined by the Steward privately. Ibid. 


Calthrop's 6. A Copyholder may{/urrender to the Uſe of another H, Condit 7, 
pgs on that if the Surrenderor pay ſuch a Sum of Money at juch a Day the Sur. 
Fender to be void; after the Admittance of ſuch Sturrenderee, if the Strren- 

deror pay the Money, he may re-enter, and {hall have the Land withour 


any new Admittance, or any new Fine, for he is in of his old Eſtate, 


ſo he may ſurrender, reſerving Rent, and that it the Rent be not paid 


he may re-enter, and there no Fine or Admittance is to be had; but in 
Caſe where the Day of Payment of Money by the Sutrenderor is paſt, 


ſo that he hath only an Equity of Redemption, there it ſeems he 


muſt pay a Fine, and be fe- admitted. Gilb. Treat. of Ten. 25% 
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bis in Roll 


Thizin Roll I. b. 2] JPhat Thing may paſs by Admittance. 


Ch in Fol [Or rather, How much ſhall be ſaid to paſs by the Sur. 


504. 


BY rendet and the Efleck of an Admittance, chough @ 
a void Preſentment.] e 


wia The 1. N 8 El. 251. [b. pl.] 92. Barnwell covenants to affüre all his | 
Report lays f J* Copyhold Lands to A. and after he ſurrenders out of Court, 
mar thoſe, according to the Cuſtom, divers Parcels by particular Name, the Sur- _ 


General 


| Wordsof Tender is enrolled accordingly, with a Concluſion, by the Name ot all | 
Per Nomen his Copyhold Lands there, Per Dier, and alios, no more ſhall paſs 


of all bis by it than what was named in the Surrender. | 


Lands QC. 


were not really in the Note of the Surrender taken by the Steward, and whether more than is 
particularly mentioned in the Surrender ſhould paſs by its being ſo preſented and enroll'd was much 


debared in ſeveral Courts for 24 Years; Dyer held, that no more ſhould paſs than the Surrender 


_ exprels'd particularly, and a Decree was made accordingly by the Lord Wentworth, Lord and 
Chancellor of the ſaid Manor, Unde poſtea ſe pœnituit. But nevertheleſs, diverſe others agreed to 


Ten. 238. 239. 


the ſaid Opinion for Law. ——Ibid. Winter v. Jeringham.- 8. C. cited Gilb. Treat. 


2. Co. 4. Kite and Quinton 25. A Man ts admitted upon a void 
Preſentment, yet relolved, that he hath a cuſtomary Eſtate in Pol 
{cſlton, and is in by Title, and capable of a Releate from him that 


phath the Right. 


2 Roll Rep. 3. Several Copyhold Lands were appertaining to a Meſſuage, which 


N 7  Meſſuage, cum Pertinentiis, were ſurrendred to the Lord, and the Sur: 
but S. P. 


goes not kenderee was admitted; all the Court held that it is all one in Caſe af 


appear, Copyhold and Freehold, and that ang the Meſſuage, Curtilage, G. 
Charas, and Tards, and Garden paſſed by this Surrender, Cro. |. 5% © 


pl. 2. Paſch. 1) Jac. B. R. Smithſon v. Cage. 
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they were compellable to do if, Co. Lit. 58. b. 


Nota at the End of Chudlcigh's Caſe.— 


be may be compell'd in a Court of Equity, and therefore ſhall bind him, that has the Righ 
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This in Roll 
Is Letter 
(P) in Fol. 
503. 


I. b. 3] Copyhold. 
Admittance uon a S, urrender. 


By whom 1t may be. 


r. A Dmittances made by Diſſeiſors, Abarors, Intruders, Tenants 4 Rep. 24 a 
55 at Sutierance, or others that have defeaſible Titles, Are good 5 7 8 alch, 
agatuſt thoſe that have Right, becauſe this was a lawkul Act, and g, K. in 
| Caſe of Rous 
| 8 = 5 d. Artois. 
No 236. pl. 369 8 C and S. P. adjndg'd, and fo if the Heir before Aſſignment of Dower 
grants and admits to a Copyhold upon a Surrender thereof, he is only in ſuch Caſe an Inſtrument 
of Conveyance by the Surrender, and does not depart with any Intereſt ; Agreed by all the Juſ- 
tices 2 Le. 45. pl. 59. 8. C 1 Rep. 140 b. S. P. accordingly by the Reporter in a 
S. P. Arg. 3 Bulft. 215. cites 4 Rep 23. in Caſe of 
Clarke v. Penny feather. Mo. 112. S. P. per Curt. If a Manor be deviſed to one, and the 
Deviſee enters and makes Copies, and then the Deviſe is found void, yer the Copies upon Surrenders 


made by ſuch Deviſee are good; per Popham. Ow. 28. cuties 7 Eliz. 


2. Ik the Diſſeiſor of a Manor accepts a Surrender of a Copy holder of 
Inheritance, to the Uſe of another and his Heirs, and he admits Ceſtuy - 
que Uſe ac-ordingely, this is good, and ſhall bind the Diſleilee. 19. 
40 El. B. B. between Martin and Rewe. per Popham. Co, 4. 24. 
3. If à Copy holder of Inheritance ſurrenders to the Ditleifor of the 
Manor, ut Dominus inde faciat Voluatatem ſuam, alld the Diſſeiſor at 


the ſame Court regrants it to the Copy holder in Tail, with a Remain- 


der in Fee, or in ocher Manner, according to the Intention of the 


Surrender, it leems this ſhall bind the Otlletlee ; But quere, 
4. Ika Copyholder for Lite, or in Tail, ſurrenders to the Diſſeiſor 
of the Manor, to the Uſe of another tor Life, or in Tail, this ſhall 


not bind the Oiſſeilee. 10. 40 El. B. R. in Partin's Caſe, © 


. But if A Copyholder tor Life ſurrenders to the Dilleilor of 8 P. 4 Rer. 


the Manor, to the Uſe of another for Lite of A. and the Diffeiſor 24. pl.) 


admits him 4 this ſhall bind rhe Otlfetlee. Ibidem. 


6. Tf a Copyholder of the Inheritance dies, and this deſcends to 4 Rep. 24 


bis Pelrs, a Tenant at Sufferance of the Manor, though he hath no © ?!.7- Trin. 
lawful Eſtate, may admit the Heir, and this ſhall bind htm tha 
hath Right. Te e 


26 Eliz. B. 
t R in Caſe 
of Clerke v. 
Penny feather 
and to do which 
* | 


S. P. for ſuch Acts are within the Cuſtom and lawful, et quodam Modo udicial, 


3 If the Lord pro Tempore of a Copyhold Manor be Leſſee for * See (G) | 


Lite, or for Years, Guardian, or other t hat hath a particular Intereſt, Pl. 8. 5. C 


or Tenant at Will of a Manor, and accepts a Surrender, and after d che 


5 | betore Admitrance the Leſſec for Life Dies, or the Bears, Intereſt, 2 N 77 


- 4 , j See (G. 
or Cuſtodp is ended or determined, or the Will be determined, 5 S. 3 


though the next Lord comes in paramount the Leale for Life or wd ne 


Bears, Cuſtody, or other particular Intereſt or Tenancy at Will, . bere 


pet he ſhall be compelled to make Admittances accorving to the 


Silrrender. :7 Ja. in the Lord * Arundel Cale held, cited Co. 
Lit. 59. b. Ur. 1 Jad. Rot. 854. between + Shopland and Rider, in 
dhe Cale of a Susrdian in Soccage adzudged. 
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is Letter (S.) | | | . 
in fol. 504. © & e contra. And at what Time. 
See (Q b) | 


See (We) 1. FO 4. Kite and Quinton 25. it is put, That if a Conditional 
pl. 1. * 5 Surrender be preſented cc. er 
plement to Co. Comp. Cop. 80. S 15. cites 8. C. that the Surrenderee being dead the Ld. admitted his 
Heir, but the Preſentment of the Surrender being (as of an Abſolute, and not as of a Conditional 
Surrender) without taking Notice of the Condition, it was reſolv'd to be void; But if the Conditional! 


= Surrender had been preſcnted it had been good, tho“ it was entered on the Roll. 


Adjudged 2. D. 8 El. 251. [d. pl.] 90. A Copyhola is ſurrendered to the 
Ibid. Lord, ad Intentionem that he ſhall grant it to him tor Liſe, with a 
<a Remainder over, If the Party that ſurrenders die before Execution 
Om thereof had, yet the Grant of che Remainder after by the Lord is good. 
3. Co. 4. Kite and Quinton 25. A Coppholder ſurrenders tothe 
Uſe of J. S. in Fee; J. S. dies before Admittance, and it is admitted, 
that his Heir was well admitted after his Death, and the Lora 

Coke cited the Cale, 29. b. Thar his Heir ſhall be admitted. 


1 This nRoll{K, b]! What Admittance ſhall be good, and by whom 


8 "es rr * 


* 


* ach —_ —_ 1 > 8 - 1 5 * . 

2 4 _ _ 3 4 . m 6 

— 

5 N < 


(L. b) Admittance. How it may be. 


0. J 434 1D A. Copyholder in Fee ſurrendered to the Ld. by whom B. was _ 
pl 1. Brooks admitted, habendum to him and his Wife in Tail, Remainder over; 
: S Ir was agreed per Cur. that this Admittance was good to the Wiſe, 
aud ir is faig cho' the was only named in the Habendum, and not in the Premiſſes, 
there that tho' it be otherwiſe in Gaſe of Feoffment and Crant; But this Caſe ot 
in many Copyhold is like the Cale of a Will, or of irank Marriage, which will 
Ow ao Paſs the Eſtate, tho the Party is omy nam d in the Habendum ; and 
her Forms Judgment accordingly. Poph. 125, 126. Trin. 15 Jac. B. R. Brook's 
of Grant or Caſe. . x i ep oO 1 T7 
Limitation. .; -: 1 3 V». 5 N 
Supplement to Co. Comp. Cop. 11.5. 6 cites S. C- Ld. Raym Rep 626. Hill. 12 W. 3. Holt 
Ch. J. cited the Caſe of Brookes in Poph. 125. and the ſaying of Popham, that the Caſe of a Copy hold 
reſembles the Caſe of a Will, but ſays the Report of Cro. J. 434 makes no Mention of any ſuch 
Thing, and that the ſaid Part of Poph. Rep. being reported by an unecrrain Author ought not to be . 
regarded. — But in Cro. Car. 366. 1. Jones 342. Seagood v. Hone, where a Copy holder furrendred io 
the Uſe of A. and B. and the Survivor ofthem, and for want of Iſſue of the Body of B. Remainder to 
I. S. and his Heirs; it was held, that B had only an Eſtate for Life; for an Eſtate for Life being 
"4 5 D limited to him by expreſs Limitation, he ſhall have no higher Eſtate by Implication, and rho' perhaps 
"i | it might have been enlarged oy Implication in a Deviſe, yet it ſhall not be ſo in a Surrender or Con- 
i | | veyance, which ſhews the Difference between a Surrender of a Copy hold and a Will, and that the Sur- 
1 | | render is like any other Conveyance at Common Law. Ld. Ray m. Rep. 630. Hill 12 W. 3. per Hol: 
if Ch ] ——  <Glilb. Treat. of Ten, 239. cites Poph. and Cro. J. and ſays, that the ſubſequent Admit- 
tance explains to what Uſe the Surrender was made - Glib Treat, of Ten 243. lays, that ſince 
the Judges thought that the Baron did not take before the Habendum any more than the Wife, and that 
this Caſe does not fully prove, that a Perſon may take that 1s named after the Habendum when there 
| is another only named in the Premiſſes, for when both are named in the Habendum only, the Admit- 
1k | tavce would be to no Purpoſe, it both could not take; and perhaps at Common Law, if there be no 
| 7 Fody named in the Premiſſes, Habendum to 2, they ſhall both take, elſe the Deed could have no 
F(t but an Admittance to one Habendum to him and another, may be good; ſed quære. 
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Cafe. 76. 


Combe 76. 


his Cuſtomary Lands to the Uſe of his laſt Will, and thereby deviſed the 3 * 


Priſon makes a Letter of Attorney to one to be admitted to the Land in the and that 


_ Debts, and Wray was of Opinion, that it was a good Surrender by 


= . ———U — VO ——— — 22 = PREISE * 8 


Copyhold. 


is Letter 
645 BY 


[M. b] Admittance.] How. | And in what Caſes] by A.” 


Letter of Attormey. 
Fol. 505 


1. - E Ld. may reſuſe to admit by Attorney Ceſtuy a que uſe a 
1 Surrender of a Copyhold is made, becauſe he ought to do Cid. Treat. 


Fealty, which cannot be done by Attorney. Co. 9. Com. Combs's er 202. 

| 5 Ibid. 269. 
A Copyholder may take an Eſtate in the Copy hold by the Surrender of another Copyholder into the 
Hands of 2 Tenants of the Manor by Cuſtom, but then this Surrender muſt bepreſented in Court, 
and he to whoſe Uſe the Surrender was made muſt perſonally appear in Court, and there be admitted 


to the Land; and he cannot be admitted by Attorney Supplement to Co, Comp. Cop. 83 S. 18. —— 


Copyholder ought not to be admitted by Letter of Attorney, for he ought to do Fealty at the Time 


vt his Admitrance, evhich can't be done by Attorney 2. Chan. Rep. 56 21 Car. 2. F loyer v. Hedgingham. 


2. [But] If the Ld. will admit him by Attorney it is good. Co. 9. Gilb. Treat. 
„% „„ 5 of Ten. 236. 
| | TY 35 ßFFͤͤ²ͤ ag 5 8. P. Admits: 
that tance by the Ld. in Court and out of Court ſeems to be de Communi Jure, and therefore it may 
be done by Attorney. pe ITE : | 


358. .\ Copyholder of the Manor of the Earl of Arundell did ſurrender Supplement 


Lands to his youngeſt Son and his Heirs, and died; the Youngeſt being in 18 8 
he 
Ld's Court in his room, and alſo after Admittance to ſurrender the ſame ſhould have 
to the Uſe of B. and his Heirs to whont he had ſold it for the Payment of his 1 tbe 
| : ins hi | 
Attorney, but Gawdy and Clench contrary ; and by Gawdy, if he n to N 


who ought to ſurrender cannot come in Court to ſurrender in Perſon, have gone to 


bb Ld. of the Manor may appoint a ſpecial Steward to go to the Priſon and the Priſon 
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tale a Surrender &c. Le. 36 pl. 45. Trin. 28 Eliz. B. R. Anon. 


C. pay 800 l. ſuch a Day the ſurrender to be void. 


Sid. 61. 62, Hill. 1657. B. R. Blunt v. Clark, 


to him to 

have been 
| 777%) 8 

and aſterwards to have Surrendred the Lands. 


4. What Perſons ſoever are capable of @ Grant by Copy may well take by 
Attorney, not that the Lord ſhall be enforced to admit any one by Attorney, 


| becauſe upon every Admittance there is Fealty due by the Party admit- 
ted, which is a Duty ſo inſeparably annexed to the Perſons, that it 


cannot be deſcharged by Deputy, and therefore no reaſon the Ld. ſhould 
be intorced to admit by Attorney; but if he will admit him it ſtands | 


good. Co. Comp. Cop. 49. S. 35 


5. C. Surrender'd to the Uſe of F. S. and his Heirs upon Condition that if Gilb. Treat. 
F. F. died before the ol Ten 265, 
Day without being admitted, his Heir being then beyond Sea. A eig h- 22 1 8 
bonr came and was admitted in the Name of the Heir. This Heir return w ' 
and conſented to the Admittance by bringing an Action againſt another, 

and Judgment for the Plaintiff; for this is a good Admittance. 2 


oh 


F 


N. b] Admittance, At what Place it may be. | 


This in Roll 1. H HE Lord of the Manor may make Admittances out of Court, 
* (UV) [1 andout ot che Manor allo. Co. Lit. 60. b. 
NR 8. P. reſolved, 4 Rep. 26. b. the laſt Reſolution in pl. 12. Trin. 30 Eliz. B. R. Mel ich v. Ly. 
ter. - Gilb. Treat. of Ten. 203. cites S. C. Ibid. 301. cites S. C. and ſays, that this 
ſeems to imply, that the Lord may make by Copy Grants and Admittances at a Court held off the Ma- 
nor, or elſe, where is the Difference between the Caſe of the Lord and Steward; and in the next Caſe 
but one it is reſolved, that if the Steward at a Court held off the Manor make any Grants or Admit- 
tances, they are all void, but he ſays nothing of the Lord; In his Comment. upon Littleton he ſay; 
the Court Baron muſt be held upon the Manor, elſe it would be void. — 8. P. agreed by Crooke, 
Haughton, and Doderidge. Bridgm. 52. Mich. 14 Jac. e 


This in Roll 2. The Steward of a Manor may admit upon a Surrender out of 
3 Court as well as in Court, Mich. 14 Ja. B. R. between Trofeo 
os T. 403. and Welſh, per Curtam. Contra Co, 4. 26, 27. : 
pl. t. S. C. 5 „%% er ye | OS 
: Bulft. 214. Roſewell v. Welch, 8. C. —- Roll Rep. 415. pl. 3. S. C. ——- Bridem. 49. Froſett 
. Walſhe, S. C. —= 3 Bulſt 214. S. C. but I do not obſerve the ſame Point in any of thoſe Reports. 

| - The admitting a Copyholder is not any judicial Act; for there needs not be any of the Suitors 
there who are Judges; and *{uch a Court may be holden our of the Precinct of the Manor, for no 
Pleas are holden,; Quod fuit Conceſſum per tot. Cur, Le. 289. pl. 394. Trin. 26 Eliz, B. R. in Ld, 
Qacres's Caſe. > | . . . | 5 
See the Notes at pl. I. ſupra. F 


Supplement 4, If the Under-Steward holds a Court Baron, and grants cuſtomary 

x 8 Comp. Land by Copy of Court Roll, without Authority of the Lord or High- 

Ws 0134 2 Steward, this is a good Grant. Br. Tenant per Copy. pl. 26. cites H. 2 
4. Contra if he does it out of Court without ſuch Authority. Ibid. 

F. But the High-Steward may admit by Copy out of Court, by ſome; © 
Oaere inde ; if he has not ſpecial Authority from the Lord to demiſe. © 


But Gawdy 6. A. had two Manors and granted a Copyhold of one at the Court of the © 
I doubted ther Manor, It was adjudged a void Grant; tor it cannot be a Copy. 
ent ans hold according to the Cuitom of a Manor whereof it is not Parcel; cited * 

it had been per Popham Ch. J . Cro. E. 814. to have been adjudged in Qu. Mary's 

well enough Time, in Caſe ot the D. of Suttolk, e 

if it had po 5 5 8 

been ſo uſed Time out of Mind. Ibid, 


J. A Copyhold granted at a Court held out. of the Manor was confirms 
5 F made it. Toth. 107. 25 Eliz. Marke v. Su- 
hard, OTA ²˙· I %%% 
8. Admittance of a Copy holder is not any judicial Act for there need 
not be any of the Suitors there who are the Judges and a Court may bi 
Held out of the Precincts of the Manor for no Pleas are holden. Le. 289, 
kl. 394. Trin. 26 Eliz. B. R. in Lord Dacres's Caſe. 
Ibid. fays, 9. It the Steward of a Manor holds a Court out of it, all the Grants and 
_ agree Aamittauces there made are void; for the Court of the Manor ought to ; 
able to this 1 x 
is the gh be held within the Manor; Refolv'd per tor Cur. 4 Rep. 27. a. pl. 1. 
Reſolution Mich, 27 & 28 Eliz. B. R. Cliſton v. Molineux, 2 
in Melwich's | | | ' . 


Caſe. [4 Rep. 26. b. pl. 12.] — Gilb Treat of Ten, 203 cites S. C. 
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10. But reſolv'd that by Cuftom the Court may be held out of the Manor, Gilb. Treat, 
and that Grants and Admittances made there are well enough; As di- of Ten. 203. 


yers Abbots, Priors c. uſed to hold Courts in one Manor for diverſe <!es S. C. 
4 Rep. 27. a. pl. 14 Mich. 27 


—ü— Ia. a. 


4 


per Cur. 
Cro. C. 367. 
| at the End 
1 85 of pl. 4. Trin. 10 Car. B. R. 


& 28 Eliz. B. R. Cliſton v. Moliueux. 


11. In Caſe of a cſtomary Manor where the Copyhold Tenements are di- Gilb. Treat. 


vided from the Refrdue of the Manor, the Lord or his Steward may grant ES C 


. 


Copies out of Court as well as in Court; Per Cur. Cro. E. 103. pl. 10. 8, P. but 


Trin. 30 Eliz. B. R. in Caſe of Mel wich v. Luter. fays Quere. 
= by 2 5 — It is 
held, that if the Inheritance of Copy holds be granted to one, he may hold Courts where he will, for it is no 
longer a Court Baron, and that the Lord or his Steward may grant Copies out of Court as well as in 


* 


> Court, and as the Cafe is reported by Croke, the Grant was at a Court held at another Manor; bur 


ar Coke reports it, though the Grant be at another Place, yet it is not laid to be done at a Court, | 
ſo quere, whether a Steward may make Grants by Copy out of Court; but if a Steward can, an Cu. 
der te ward cannot. Gilb. Treat. of Ten. 23 5, 236, e aa | : 568 : 


— 


12. The Lord himſelf may make a Grant or Admittance of a Copyhold Cro E 102. 
ont of the Manor at what Place he pleaſes, but the Steward cannot do it at pl. 10. S. C 


ö . 1 
any Court holden out of the Manor. 4 Rep. 26. b. pl. 12. 30 Eliz. the 4th Iiclwien's 
Reſolution, in Cate of Mel wich v. Luter. e Caſe is re- 
OO FF 3 F ported by 

Croke, it is there ſaid, that if the Lord grants away the Freehold of his Cop holds, the Grantee may bold 
Courts where he will to make Admittances and Grants ; if then a Grant by Copy or Admitrance ſhould 


de made at a Court held off the Manor, though it be a Court Baron, why ſhould it be void? Since 
= a Curt Baron contains in it two Courts, one for the Free holders, the other for the Copyholders, and ſince that 

for the Copyholders, as to granting Copies, Efc. may be held off the Manor, there is no Reaſon, that becauſe the 
= Court Baron is void, that therefore the Admittance ſhould, for they are as two diſtin Courts, and the Ad. 


mitiance had been good, had the Court been only the Copybolder's Court; and if we look back to the Reaſon 


g of the Thing, it an Admittance may be made at a Place off the Manor, why not at a Court held off 


the Manor, for it is no judicial Act; if it were, ſurely it muſt of Neceſſity be done in Court, 
and therefore it was held per tot Cur. that a Court to do theſe Things might be held off the Ma- 


nor; It is not diſtinguiſhed in this Caſe between the Grant of the Lord or Steward, but Coke is 


F expreſs, that Grants by Stewards at Courts held off the Manor arc void, Ideo quære de hoc, 


= Gilb, Treat. of Ten. 302, 30%, 


13. A Lord may make a Grant or Admittance of a Copyhold out of the _ 
Manor at what Place he pleaſes, but the Steward cannot, at a Court held 
of the Manor, make any Grants or Admittances ; and in Coke's 11t Inſt, 
= $8. a. he ſays, that a Court-Baron cannot be held off the Manor, unleſs 
the Lord hath 2 or 3 Manors, and hath uſually kept Court at one for 
all; which plainly thews, that a Lord cannot make Admittances or Grants 


at a Court held off the Manor, no more than the Steward; For Coke ſays, 
that if the Court-Baron be held off the Manor, it is void, and he there 
ſpeaks of a Court-Baron as including the Copyholder's Court, where 
the Steward is Judge ; but, as hath been ſaid before, a Lord may make 
Admittances or Grants out of the Manor at what Place he pleaſes which are 
Coke's Words, and muſt be underſtood not at Court but at ſome 
other Time or elſe he contradicts himſelf, Gilb. Treat. of Ten. 
14. It the Under-Stexward make Admittances it is good, but if it be out 
of Court it ought to be by a ſpecial Cuſtom. Arg. 4 Le. 244. pl. 397. 
Paſch. 8 Jac. C. B. in Caſe of E. Rutland v. Spencer. 

15. The Honour of Hampton had many Manors within it, as O. P. Q. 
&c. J. S. was a Copy holder of the Manor of P. and ſurrendered into the 
Hands of two Tenants of the Manor of P. according to the Cuſtom of 
that Manor, to the Uſe of W. S. his Son, and died. The Surrender 
Was preſented at the next Court, and the Stile of the Court, and recital 
of chis Surrender in the Copy made out was thus, At the Court Baron of 
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the Honour of Hampton F. D. and F. N. Tenants of the Honour of Hampton, 
do preſent that F. S. did ſurrender into the Hands of the two Tenants of the 
Honour c. Per 3 Juſtices againſt Jones J. this is good enough; tor 
P. being in the Margin it ſhall be ſaid a dittinct Court of itlelt ; ſor an 
Honour conſiſts of many Manors, yet all the Courts for the Manors are 
diftint}, and have ſeveral Copyholders, and although there is for all the 
Manors but one Court, they are Quaſi ſeveral and diftinct Courts. And 
it was uſual, in Time of the Abbeys, ro keep but one Court for many Ma. 
nors. Cro. C. 366. pl. 4. Trin. 10 Car. B. R. Seagood v. Hone, 

16. J. S. was ſeiſed of the Manors of A. and B. and about 20 Vears 


ſince ſold A. to W. R. and nowW.R. brought a Bill againſt a Copy hold 


Tenant of A. for a Rent of 88. payable out of a Copy hold held ot the 
the Manor of B. and though it appeared from the Manor-Rolls of B. 
from H. 8. to Car. 1. that the Copyhold was held of the Manor of B. 
and though it was admitted by the Plaintiff that the Copyhold was held 


of the Manor of B. and not of the Manor of A. and Plaintiſt had no other 


 Eridence of Title to the Rent but that it had been paid near 20 Nears, yet 

the Court decreed him the Artears, and growing Rent, atd deny'd De- 

tendant a Trial at Law; and = Wright K. atter fo long Payment oi 

20 Years a Grant of the Freehold of the Copyhold from the Lord of the. 

Manor of B. ſhall be preſumed. 2 Vern. R. 516, 517. pl. 465. Mich. 170;, 
Steward v. Bridger. „ „ 
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(O. v) Admittance. Good. In leſpedk of the Eflate | 
es ns 


: 3 
* 


4 Rep. 29. 1. p Opyholder bargained and ſold his Copyhold, but ſhewed nu : 


S. C. but hat Eftate, and ſurrendered it to the Uſe of the Bargainee, 


_ Lippingwell v. Bunting, and of that Opinion was the whole Court in 
this Caſe, that a Cuſtom was good and allowable (being uſed) that 
when the Tenant doth not appoint the Eſtate of Ceſty que Uſe that 

the Lord may; the Intereſt of the Land being between the Lord 

and the e e it is not unreaſonable that upon ſuch uncertainty 

it may be aſcertained by the Lord. Cro. E. 392. pl. 15. Paſch. 13 
J 
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Thisin Roll [P. b! In what Caſes the Admitiance one ſhall be of 
* 4 Rep. 23. 1. IT a _Copyholder Surrenders to the Uſe of one for Life, the Re- 
„„ Wl i 


— mainder to another, the Admittance of the Tenant for Life is an 
Muckley, Admittance for him in Remainder alſo, becauſe they are but one Eitatc, 


'$.P burit and but one Fine is due for both, and if there ought to be an 


is not the Admittance ot him in Remainder alſo, this would be votd, be⸗ 
Admittanee cqule nothing paſſed before Admittance, and fo the particular Cl. 


of him in 


Remainder tüte would be determined before the Remainder could commence 


and the Lord granted it to the Bargainee in Fee; it was good, and 
the Pargainee ſhall retain it in Fee; ſaid it had been ſo adjudged in 


d ms. © 


alnee, 


„ and | 
zed in 1 


JUTE in 
that 
e that 

Lord 
taint) 


— 


. un 


out any Admittance, for that he is not in of any new Eſtate but in Ci 


Trin. 2. Jac. B. R. Auncelme v. Auncelme. 


the Admittauce of the Termor ſhall be 
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= Copyhold. 
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Co. 4. 22 & 23. * Fitche's Caſe adjudged. Mich. 38 & 39 Eltz, B. R. ſo as to pre- 
betwren + Keping and Bunning, Dubitatur, ache, 
| | Or 
Fine which was due by the Cuſtom of the Manor according to the Opinion in Brown's Caſe, ts Rep 
22. b. Cro. E. 441. pl. 4. S. C. but S. P. does not appear. ; | 

+ See (E. b) pl. 1. and the Notes there. | | 


2. A. Suarrenldered to his Wife during the Nonaze of his Son, and chen D. 251. 2 
to his Son in Tail &c. and died; The Wite is admitted accord- 1 _ 
ivgly, Marries, and dies. The Heir ar her Admitrance was but five pda poo : 
ars old. The ſecond Husband ſhall have the Land during the Non- to be S. C. 
age of the Infant, tor the Wite had her ſaid Eſtate to her own —8 C. 
Ute, and then her Husband ſurviving her ſhall take, and that with- Patel 
the Eſtate of his Wife as Aſſignee, but if ſhe had been only Guardian Vaugh. 185. 
or Prochein Amy it had been otherwiſe. 3 Le. 9. pl. 22. ) Eliz. C. B. accordingly. 


| Dedicot's Caſe. T Op 9 5 ii 
e 5 3 CN JF 
| Ten. 292. cites S. C. held accordingly by 2 Juſtices. bib. 316. cites S. C. 


3. Admittance of Tenant for Liſe is Admitrance of him in Remainder, 4 Rep. 23. 
becauſe the Fine is intire, and no new Fine due for Remainder- man; 5;P. 5 . 
But otherwiſe it 15 of him iz Reverſion. Mo. 358. pl. 488. Trin. 36 Rigden 8. C. 
Eliz. Dell v. Higden. 5 . n 
| F = does not 


appear —Cro. E. 372. pl. 17. S. C. but 8. 0. does not appear Supplement to Co. Comp. 
Cop. 72 S. 7. cites 8. C. and S. P. — 8. C. cited 3 Lev. 308, 309. 4 Rep. 22. b. in Brown's 
Caſe S. P. reſolved. — Ibid. 23. a. pl. S. P. in Caſe of Fitch v. Huckley.— 2 Brownl. 301. Paſch. 
7 Jac. C. B. Warren v. Packman S. P. reſolved. ——S. P. a | 
Fine there muſt be a new Admittance. Mo 465. pl. 658. Paſch. 39 Eliz. B. R. Tipping v. Bun- 
ning.— Cro. E. 504 pl. 29. Gyppyn v. Bunney, S. C. and by Popham the Tenant for Life, and he 
in Remainder have but one Eſtate in Law, and therefore the Admittance of the one ſhall ſerve 
for the other. Goldsb. 95. pl. 9. 8. C. and S. P. Arg. — Supplement to Co Comp. Cop. 42. 
S. J. cites S8. C. and S. P. as held accordingly. The Caſe of Dell v. Higden, as it is reported 
by Moor, is alſo contrary to the Caſes before; for there it is ſaid but one Fine is due, but other- 
wiſe it is of a Reverſion, which Diſtinction is laid quite croſs to what it is in the Caſes before, and 


ſeems to have been a Miſtake in the Reporter; for as it is againſt the Caſes before, ſo it is againſt 


Reaſon, The ſame Caſe is reported by Lord Coke, and no ſuch Reſolution is mentioned in his 
Report of it, and it is obſervable, that nothing in that Cafe as reported by Moor, ſeems to have 
been either upon Reaſon or Authority, bur one Point, which is the ſfiagle Reſolution, as the Caſe 


* 


is reported by Lord Coke. Gilb. Treat. of Ten. 182. 


4 . Copyholder of Inheritance ſurrendred to the Uſe of M. his Wife for Supplement 


Life, Remainder to C. his youngeſt Son in Fee. The Wife was admitted, to Co. Comp. 
but the Son refuſed during his Mother's Life, and afterwards, without Cop. 72. 5. 


being admitted, he ſurrendered to the Uſe of the Plaintiff, in the Life-time — 1 


f his Mother. Adjudged, that the Admittance of the Wife was the 22 h Mich. 


Admittance of the Son in Remainder, for the being admitted to the 23 & 24 
particular Eſtate, the Remainder depends on that, and veſts without 1 9 
other Admittance; for both make but one Eſtate, Cro. J. 31. pl. 1. P. Bur Ee 
955 | that it ſhall 
EE 5 not bar the 
ſtom —8. P reſolv'd, 4. Rep. 23. a. pl. 6. 
prejudice the Lord of his Fine due by the 
Supplement to Co. Comp. Cop. 74 8. 4, 


Lord of his Office which he ought to have by The 
Paſch. 36 Eliz. B. R. Fitch v. Huckley, but not to 
Cuſtom according to the Opinion in Brown's Cale.- 
Cites S. C. = DT | Ee a 


F. It he in Remainder makes a Leaſe for Years before his Admittance, 
good to this Purpoſe for him in 

Remainder ; per Yelverton J. to which Fenner J agreed. Bulſt. 42. 

Mich. 8. Jac. in Caſe of Eyliff v. Chopley, 


C c 64 


S. P. adjudg'd ; For where the Lord is to have a 


8 


0 : ati CONS 


= 3 Copy hold. 


2 Lev. 10). 6. A Copy holder ſurrenders to the Uſe of ſeveral Perſons for Tears ſy. 
1 e's ceſfive, the Remainder in Fee to F. F. Wyld held, that an Admittance 
judged ac. Ot a particular Tenant is an Admittance of all the Remainders to 
cordingly. all Purpoſes, but only the Lord's Fine; and it the Cuſtom be, that 
| od the Fine paid by the firſt Tenant ſhall go to all the Remainders, then 
86 Pe 4 the Admittance of the firſt Man is to all Intents and Porpoſes an Ad- 
Judgment mittance of all that come after. In this Caſe the Poſieſſion of the 
accordingly. Leſſee is the Poſſeſſion of the Remainder- man. Mod. 192 pl. 8. Mich. 
——Vent 25 Car. 2. B. R. Blackburn v. Graves. 


260. Batmor a 
v. Graves S. C reſolved. 


7. Surrender to J. F. and his Heirs, if J. S. dies his Heir is ig 
without Admittance, per Hale Ch. J. who ſaid there had been diver. 
ſity ot Opinions, but the better Opinion had been according to the 
Lord Cokes Opinion. Mod. 120. pl. 22. Paſch. 26 Car. B. R. in Caſe 
J /// ⁵⁵⁵⁵⁵ . On 
8. Surrender to A. for Life, then to his Wife for Life, and the Survi. 
vor of them, and after their Death, then zo the Uſe of his lat Will, and 
for want of ſuch Will, then to his own right Heirs. A. was admitte/ 
% | Sc. and made his Will, and deviſed all his Eſtate Real and Perſonal 

1 to his Wite, and after his Death, and deviſed the Remainder to be di- 
vided by G and H. (whom he made Executors) between his Relati— 
ons, according to their Diſcretion, In Ejectment it was ſonnd that 

. and H. entered with Intent to divide the Eſtate according to the 

XY Will, but were not admitted. The -Queition was, what veſted in 

= them before Admitrance, and what paſſed by the Will, Held, chat 

8 Admittance of Tenant for Life upon a Surrender is Admittance of 

thoſe in Remainder. 5 Mod. 306. Mich. 8 W. 3. Warſop v. Abell. 

Co. Comp. 9. It a Copyholder ſurrenders to the Uſe of his laſt Will, and by that 

ood 6” S. deviſes it to 2, and the Lord admits one, this thall enure to both, tor 

"'/ © when he is admitted, he is in by the Surrender, which he cannot be 

unlefs he be a joint-tenant; for that is his Title by the Surrender. 
moo ey ß EC 


FS 4 2 : 


—— 


irrsten 
| Death of Surrenderee before : Admittance. | 


s C. cited 1. A Surrenderee to him and his Heirs dies before Admittance, his | 
2 * Heir may be admited. 4 Rep. 25. a. pl. 11. Paſch. 31 Elz 
Brampton B. R. Kite v Que inton. | „ 

8 the Bottom. Mich. 19. Car — S. P. agreed for Law, it ſeems that he is in by 
Deſcent, [when he is admitted] or at leaſt by Force of the firſt Surrender, and ſo iu Nature ofs _ 
"Deſcent. 2 Sid 61. cited by Glyn Ch. J. Hill. 1657. B. R. in Caſe of Blunt v. Clark. — Gil. 
Treat. of Ten 207. cites S. C & S. P. for upon Admittance the Eſtate is in Ceſty que Uſe from 
the Surrender by relation. „ 3 . 
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2. If a Copyholder according to the Cuſtom doth ſurrender into tht 
Hands of 2 Tenants to the Uſe of F. S. and his Heirs, and afterwards 
the Copyholder dieth before the Preſentment be made of the Surrender 
dy the Tenants, and the Lord before the Preſentment areepts of the Ren 
w; J. H. generally, but not as a Copyholder, the Heir of the Surrenderor 


may enter into and upon the Lands, and receive the Profits thereof ts 
his own Uſe, for that nothing veſteth in the Surrenderee before Ad © 
—ä— 5 — 0 Sed mittance. 
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S. P. by Glyn Ch. J. that the youngeſt Son ſhall have the Land, becauſe he is in by D 


Copyhold. : 99 


mittance, and the Inheritance of the Copyhold is in the Heir Quaſi 
by Deſcent. Supplement to Co. Comp, Cop. 19. S. 13. 

z. Cuſtom was tor a Copyhold to deſcend to the youngeſt Son, and not 
to the eldeſt Brother; A Gupybolder ſurrendred the Land to another and 
his Heirs but before Admittance, Surrenderee dies, leaving two Sons, and 
the W was between the two Sons, and adjudget that the eldeſt 


Son ſhould be admitted, becauſe the Cuſtom was, that the Eſtate 


ſhould deſcend to the youngeſt Brother, and there was no Eftate in the 


= Anceſtor to deſcend ; and therefore the eldeſt Son muſt have taken as Pur- 
chaſer ; but accordin 


to the Report I have of the Caſe, the Court 
ſaid, that if the Cuſtom had been laid to have been Borough Engliſh, the 


eldeſt had been excluded, for the Law takes Notice of Borough 


Engliſh and Gavelkind Cuſtom. 6 Mod 121. cited by Holt Ch. J. 
as Hill. 1659. Fane v. Barr, a nes e 


— — A _ 


(R b) Admittance. Where the Cuſtom is to deſcend 
to the youngelt Son, or is Gavelkind &c. 


1. A Surrender was to the Uſe of F. S. and his Heirs of Copyhold Sty. 143. 
5 Land, deſcendible according to the Nature of Borough Englith, Mich. 24 

J. H. died before Admittance 3 The Court held, that the Right would de- Car. B. R. 

ſcend to the youngeſt according to the Cuſtom. Mod. 102. pl. 8. cites it ove 5 

as the Caſe of Baker v. Dereham, ff.. 

5 1 8. P. does 

appear. 


not appear. Supplement to Co. Comp. Cop. 70. S. 4. cites 8. C. but 8. P. des not 


leaſt by Force of the firſt Surrender, and ſo in Nature of a Deſcent, 2 Sid. 61. Hill. 1657. Blunt v. 
Clerk. — Vent. 261. 0. P. by Wilde. %% ⁵ e 57 Blunt v. 


2. Cuftom was for a Copyhold [of every Tenant dying ſeiſed, | Wiks's Wms's Rep. 


Rep. 66.] to deſcend to the youngeſt Son, and not to the eldeſt Brother. $5: S. C. 


A Copyholder ſurrender'd to B. and his Heirs, but before Admittance Ton Ber T. © 


B. dies, leaving two Hong. Adjudg'd that the eldeſt Son ſhould be ad- as adjudged 
mitted, becauſe the Cuſtom was, that the Bſtate ſhould deſcend to the in C B. in 
Youngeſt, and there was no Eſtate in the Anceſtor to deſcend ; cited per Ld. Bridg. 
Holt Ch. J. as the Caſe of Fane v. Barr, 1659. Bur he aid, that ac- p25 119, 
cording to the Report he had of the Caſe, the Court ſaid, that if zhe Hale and 
Cuſtom had been laid to be Borough Engliſh the eldeſt Son had been ex. .. and 
cluded, and the joungeſt muſt have been admitted; for the Law takes adds, that 
Notice of Borough Englith and Gavelkind Cuſtoms. 6 Mod, 121. fal. By 
Hill. 2. Ann. B. R. in Caſe of Clement v. Scudamore. P tice Be. 


i rough En - 


liſh is the Reaſon why in Pleading that the Lands are Borough Engliſh, you need * ſet forth the N. 55 | 
Wrms's Rep. 66. Marg. ſays & ſeems to be S. C. as 2 l 2 Keb oy | 


of the 5 ſpecially — 
159. by Name of Pain v. Herbert, — Vent. 261, in Caſe of Batmore, alias, Blackmore, v. C 
per Wild J. faid it was ſo held. 9 e ee e, e eee 


: 3. If the eldeſt Ser, where there is Borough Engliſh, be admitted, he Holt's Rap. 


is a Copyholder De Lacto, and he has a good Title againtt all Mankind 1“; S. C. 
bur the youngeſt Son, and by Virtue of it may maintain an Ejectment. 
Trin. 5. Ann. Brown and Dyer. CC 
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eſcent, or at 


( tice of Bo. 


3 . 


————— —P ˙ ooiEGs OOO — 
. — 


— 
— "OR — ** ” 


T5 —Copybold. - 


ded 


e 


8 


(S. b) How far the Lord is bound by Admittance. 


1. CVUrrender to the Uſe of A. upon Truſs till Money paid, and that after 
LJ A. ſhall ſurrender to B. A. having received the Money retules rg 
ſurrender to B. The Lord decrees a Surrender by A. to B. B. retuſes. 


The Lord may ſeize and admit B. for in ſuch Caſe he is Chancelly, = 


in his own Court; Pet tot. Cur. Le, 2. pl: 2. Hill. 25. EL. B. R. 
— e Sn. © 
2. Baron and Feme Copyholders for Life, the Baron ſurrendered to the 
Lord who granted the Land over by Copy to a Stranger; the Baron 
died; the Feme recovered and entered, and ſurrendered to the Lord 
the Stranger ſhall have the Land, and not the Lord himſelf againſt his 
_ own Grant. 4 Le. 88. pl. 186. Paſch. 26 Eliz. B. R. Anon. 


3. A Copyhold Cuſtom is, that a Woman ſhall have her Free Bench, 


Onamdin 0 bene geſſerit, and live chaſte, and ſhe is Incontinent, of which 
the Lord hath not Notice, and the Lord admits her Tenant, it was held 


that ir ſhould bind the Lord, though he had nor Notice of the Incontinency.. 


4 Le. 240. pl. 390. Mich, 3 Jac. C. B. Wheeler's Caſe. 


4. It ſeems, that when a Tenant for Life makes a, Surrender in Lie, ; 


though nothing can paſs by the Surrender but what he hath, yet it ſeems, 


that when the Lord admits the Surrenderee according to this Surrender, 
then he has a Fee; for the Lord has an Eſtate to paſs a Fee- ſimple. Gilb. 


Treat. of Ten. 178. 


* : -— 4 6 Fe * 7 _ a —_ 


— 


(r. b) To what Time the Admittance ſhall have 
FO 8 


| _ Cro. E. 606. 1. RX Seiſed of 


R Mo. hold, and makes a Surrender of the Copy hold to the Uſe of the ſame 


$44. pl: 723: Perſon, and an Attornment is had of the Freehold, and the Preſeatment 


13 Rep. 57. of the Surrender tor the Copyhold is not made until a Year after, yet 


58. pl. 24 he in Revertion ſhall have an Action of Debt of all the Rent, for the Pre- 
S. C. — ſentment of the Surrender is but a Perfection of the Surrender betore | 
made. Lane. 33. cites it adjudged 41 Eliz. B. R. the Caſe of Collins v. | 


Goo 139, 
pl. 169. Har- > ; 
lings Caſe, Harding. 
// EEE inns 5 | 5 
Point of Relation does not e pear in any of the ſaid Reports. — The Admittance relate 
the Surrender, and Surrenderee's Title begins from thence. 1 Salk. 185. Benſon v. Scot. —  ;; Lev. 
385. S. C. — 4 Mod. 251. S. C0. 3 2 3 


Jo 4. Pl. 2. The Wife of a Copybolder dying ſeiſed is to have his Efate for Liſe, 
4. S. C. and he becomes a Bankrupt, and the Commiſſioners bargain and ſell this Land i 


that the Deed inrolled. The Baron dies. The Feme is admitted, and afterward 


Bank = ; 
oa ln N the Bargainee is admitted; and it was held, that the Copy holder was nd 


faid to have Tenant after the Deed inrolled, for the Bargain &c. binds and bars his 


died ſeiſed Eſtate, and the Bargainee is barr'd only to take the Profits until the 


fe nor Admittance, which is for the Lord's Benefit in reipect of the Fine, and 


the Vendees not for the Copyholders, and though between rhe Bargain and Sale, 


| and 


A Freehold and Copybold makes a Leaſe of both for Years, 
pl.6.8.C. .* rendring Rent, and after he grants the Reverſion of the Free- 


OO Mt] gy y = Go My a3 


— 2.2.2 


„ 


a Bargainee, and ſhall have Relation to the Bargain and Sale, and ſhall 
deteſt the Eſtate which the Feme claimd by the Cuſtom. Cro. C. 


4. When a Copyholder ſurrenders to the Uſe of another, and the Lord enn, F 
admits him, now he who is fo admitted is in by him that made the Sur- a b. pl. 15. 
render, and in a Plaint in the Nature of a Writ of Entry in the Per, fyall Trin. 26 


but an Inſtrument to make Admittance, and he who is admitted ſhall 
not be ſubject to the Charges and Incumbrances of the LON, for the S. C. & S. P. 


* 


1 2 — — 
„ Copyhold. 


and the Inrollment, the Tenant dies, and his Wite is admitted, yet a e ad- 

9 1 8 * | *Y . l mitted in ne 
when the Bargainee is admitted by the Lord the Eilate ſhall veſt in the F prog 
Copy holder. 


b * 
* - 
— - < : 3 


E 8 


—C wy 5 +7. 


— — ——— — 
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568, 569. pl. 6. Hill, 15 Car. B. R. & cices 7 E. 6. Br. Title Inrol ments. 
Parker v. Bleeke. | | 
2. Admittance of Surrenderee ſhall have Relation to the Surrender. 1 Salk 185. 


4 Mod. 25 1. 254 Hill. 5 W. & M. in R. Benton v. Scott. Pl. 3. 8. C. 


i N = = ** Lis 
1 5 : - . , = 


(U. b) P leading of Admittances, | 


. TX] HERE ſome have imagined that nothing ſhould be inveſted 


in the Heir before Admittance, becauſe every Admittance of 
an Heir upon a Deſcent amounts to a Grant, and ſo may be pleaded, 
they are in an Error; for though it be true, that after Admitiance the 


Heir may in Pleading allege this as a Grant, and that has been allowed to 


avoid the Inconveniences that otherwiſe ſhould enſue, for if the Copy- 


holder ſhould be driven in Pleading to ſhew the firit Grant, either that 
was made before the Memory of Man, and ſo is not pleadable, or ſince 


the Memory of Man, and then Cuſtom fails; for this Reaſon the Law 
has allowed a Copyholder in Pleading to a/lege any Admittance, as well 


pon a Deſcent upon a Surrender, as a Grant, and ſhew the Deſcent to him, 


and that he entred and well, without any Admittance. Co. Comp. Cop. 
53. S. 41. cites 4 Rep. 22. b. [Mich, 23 & 24 Eliz. C. B.] Brown's 


ET, . 5 e A 

2. But the Heir cannot plead that his Anceſtor was ſeiſed in Fee at the For he is 1 
Will of the Lord, by Copy of Court Roll of ſuch a Manor, according to the Tenant at 

| Cuflom of the Manor, and that he died ſeiſed, and that the Copyhold de- Will of 


the Lord 


ſcended upon him, becauſe in Truth ſuch an Intereſt is but a particular according 


Intereſt at Will, in Judgment of Law, although it be deſcendible by to the Cur. 
Cuſtom, Co. Comp. Cop. 53, 54. S. 14. 


tom ot the 
Nl 1 Ez _ Manor, | 
4 Rep. 22. b. reſolved in Browne's Caſe, 


4 


= 2. In pleading Admittance by a Stewatd he muſt ſhew the Stewards 


Name. Cro. E. 392. pl. 15. Paſch. 37 Eliz. C. B. Brown v. Fo- 


be ſuppos d to be en le Per by him who made the Surrender, for the Lord is a By | 


Cromwell, 


Lord hath but a cuſtomary Power to make the Admittance ſecundum reſolved ac- 
Effectum ſurſum- redditionis. Supplement to Co. Comp. Cop. 72. S. 6, *%"8!y- 
cites Co. 'Taverner's Caſe. 2 J%ͤͤͥ;ẽ᷑ rx 

5. In Admittances made by Under-Stewards, as well as in Admit- 


tances made by the Stewards themſel ves, it is good Order to expreſs in 
the Copy, and in the Court-Roll, the Name ot the Under-Ste ward, or 


the Steward, becauſe in Pleading any Admittance a Man muſt ſay, that 


he Was admitted by ſuch a one Under-Steward or Steward, naming his Name. 
Co. Comp. Cop. 57. S. 46. Ine. 
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let et [W. þ] What Perſons ſhall pay Fines, and to 


(Z) in fol. whom. 

TY pon: 

By ſuch 1. pyholder in Fee ſurrenders to the Uſe of an other for Life, - 
roman To when the Leſſee dies, he ſhall not pay a Fine for a Re.ad. 


no more mittance to the Reverſion, for it continued always in him. Co, g. 
than what Marg. Dodger 107. e les 


makes the 53 3 | ED Es : 35 
Eſtate, and the reſt remains in the Surrenderor. Brownl. 181. Bicknal v. Tucker, S. C. 
Gilb, Treat. 2. Though an Heir of a Copyholder may ſurrender to another before Ai. 


cites 8. C. 


3 C. B. the 3d Reſolution in Brown's Caſe. 

rhe Lord in e 9 8 | 8 
ſuch Caſe muſt admit before the Heir has paid his Fine; and if he does, what Remedy there is for the 
Fine ? | h . £ The = 


3. Admitrance of Tenant: for Life is Admittance of him in Remain. 
der, but it ſhall not prejudice the Lord as to the Fine from him in Re. 
mainder due to the Lord by the Cuſtom, 4 Rep. 23. a. pl. 6. Paſch, | 


36 Eliz. B. R. Fitch v. Huckley, 


4. Tenure by Tenant Right, as it is uſual towards the Borders of 


Cop. 4. S. Change of the Lord ought to grow by the Act of God, otherwiſe no 
© Giltb, Treat. Fine can be due, but when the Change grows by the Al of God, there 


9 


mittance, yet he ſhall nor prejudice the Lord of his Fine due to him 
| and ſays upon the Deſcent, and he is a Tenant by Copy, tor the Copy made to 
| Quere, his Anceſtor belongeth to him. 4 Rep. 22. b. pl. 1. Mich. 23 & 24 Eliz, 


icu- 


ing 


be 
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by 
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out of him. Co. Comp. Cop. 63. S. 56. 
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7 By ſpecial Cuſtom Copyholders are to pay Fines upon Licences 


granted unto them 0 demiſe by Indenture, but by general Cuſtom 
they are to pay Fines only upon Admittances. Co. Comp. Cop. 62. 
| 4 If the Lord having a Copyhold by E/cheat, Forfeiture, or other A Fine is 
Means, makes a voluntary Admittance, a Fine is due unto the Ld. Co, d 


Comp. Cop. 62. 8. 56. | LIEN 8 
N luntary Grant. Gilb. Treat. of Ten. $15. cites Co Comp. Cop. 


10. If a Copyholder ſurrenders to the Uſe of a Stranger, and the Lord 
admits, a Fine is due to the Ld. Co. Comp. Cop. 62. S. %“. 


11. If a Copyhold be granted to one and his Heirs durante Vita, and 


the Grantee dies, and his Heir enters as a ſpecial Occupant, where by 


the Cuſtom of the Manor a Copyhold may be extended, upon the 
Extent the Party ſhall be admitted, and ſhall pay a Fine. Co. Comp. 
12. It the Copyhold Lands of a Bantrupt be fold according to the 

Statute of the 13 Eliz, cap. J. the Vendee ſhall be admitted and pay a 


* 


Fine. Co. Comp. Cop. 62. S. 866. . WI 
13. If a Copyhold be granted upon Condition, and the Condition be 


broken, and the Grantee enters, he ſhall not be admitted, neither pa 


a Fine, becauſe upon the Breach of the Condition and the Entry, he is 
to all Intents in Statu quo prius, as if no Grant at all had been made. 


Co. Comp. Cop. 63. 8. 56. 


14. If a Copyholder in Fee ſurrenders for Li , reſerving the Rever/on, 
and the Leſſee for Life dies, the Copyholder ſhall not be admitted to his 
Reverſion, neither ſhall he pay a Fine, becauſe the Reverſion was never 


15. If a Copyholder be diſſeiſed, and then enters upon the Diſſeiſor, or 


recovers by Plaint in the Nature of an Aſſiſe, he ſhall not be admitted, 
neither ſhall he pay a Fine, for he continues ſtill Tenant by Copy, not- 
withſtanding the Diſſeiſin; But where by a Plaint a Copyhold is recovered 
upon the Accruer of a new Title, where he that recovers was never admitted, 
| nor paid Fine, there upon his Recovery an Admittance is requiſite, and 


a Fine is due; As if a Copyholder died ſeiſed, a Stranger abates, and the 


Heir recovers by Plaint in the Nature of an Aſſiſe of Mortdanceſtor, upon 


3 he ſhall be admitted, and pay a Fine, Co, Comp. Cop. 


16. If I take a Miſe with a Copyhold in Fee, tho? by this Intermarriage 
there accrues a preſent Intereſt to me, yet becauſe I am ſeiſed not Jure 
Proprio, but Jure Alieno, therefore I ſhall not be admitted, neither 

_ hall I pay « Fine. Co. Comp. Cop. 64.8. %. 
17. The ſame Law is if ſhe be a Termor of a Copybold, for tho* the 
Term by the Intermarriage be ſo veſted in me that I may diſpoſe of it 
without controul, yer becauſe before Diſpoſal, I am poſſeſſed of it but 
in the Right of my Wife, therefore I ſhall neither be admitted, nor pay 

a2 Fine. Co. Comp. Cop. 63. S. 56. cites PI. C. 418. b 
18. If a Copyhold be ſurrendred for Life, the Remainder to à Stranger, 


tho* the Admitrance of Tenant for Lite be ſufficient to inveſt the 
Eftate in him in the Remainder, yet upon the Death of Tenant for 


Life, he in the Remainder ſhall be admitted and pay a Fine. Co. Comp. 


„„ 3 5 5 
19. So it a Copyhold be granted to 3 habend' ſucceſſive, where by Cuſ- 


tom Succeſſion is in force, if any one dies, he that next ſucceeds ſhal! 


be admitted, and pay a Fine. Co, Comp. Cop. 63. S 56. 


20, If 2 Copartners, or Tenants in Common of a Copy hold be, and the 


one dies, and the other has all by Deſcent, he ſhall be admitted, and 
ſhall pay a Fine; But if 2 Fointenants be of a Copy hold, and cue dies, 


ue upon 
Admittancs 
upon a Vo- 


Ft 
KB 
W 
p BR 
TH 
# 4.4 
is 
, 
1 7 
N 
19 
METS - | 
Mm 
Ii 
Rt 1 
* wo 
ö 1 
1 
: ) 
14 
| 4 
5 "* 
1 7 1 
© +% 
1 ** 
* 
1 7 
127 
| 
po 1 
8 h 
1 
„ fi 
, \ i 
Bf |! 
gy. 
1 
. t 
HM 1 
0 TY 
| 
V 
9 5 
2 | 
1 
* 
4 
18 * 12 
# FT. 
1 
. 
11 
1 
: = > 
81 
bt 1 
| y 
1 
1 
1 
x 
F BY 
3 
4 «© 
f 4 
Riad 
14 
. 7 
Fel 
1 
» 
E340 
{2 
4,4 
'% 1. 
3 Lk 
0 1 
4. 
LIK 
I 
1 
* 1 
i ED 
19 
1,8 
1 
199 
1 
BY + 
1 g 
14 
1 
1 
"= 
1 
F 
ba 
we « 
* 
17 9 
* 
4 
159 
47 
Wu. 
Aft 
"4 
«+7 1 
3 


iff 
1 
0 
a 1 
om 
1 
1 
4 5 , 
11 "i 1 
1 
1 
9 
wet 
$i if FA 
7 * 
n 
wet: 
13 J 
11 24 
KITE 
„ 
F $7 
"ru : 
7 LL 
{MFI 
ies, 
10 q 
Bt 3, 
8 
1 
55 


e ee  Copyhold. 


the other thall have all by the Surviorſhip without Admittance, or pay- 
ing a Fine, becauſe Joinrenants to all Intents and Purpoſes are ſeiſed per 
| | my & per cout. Co. Comp. Cop. 63. 5. 56. _ Bc | 
. Treat. 21. Upon Admittance of a Feme to her Widow's Eſtate by the Cuſtom 
| „ ken. 209, no Fine is due to the Lord. Noy. 29 Hill. 15 Jac. C. B. in Caſe of 
I 30 Heng! Rennington V, Cole. . > : ; Leh 

| 4 (-1\, SPE. of go + | "THR mw | 
ff 125 for tho” the Eſtate be adjudged in the Woman, yet that is no Argument that ſhe ſhall pay no | 

- 5 eine, for the Eſtate Is in the Heir by Deſcent, and yet he ſhall pay a Fine, and both are compel- : [ 
1ivle to be admitted, and then why ſhould they not pay a Fine? So of Dover and Curteſy. Ibid, 210 © 
If a Copyhold deſcends, and the Ld. admits the Heir, where by the Cuſtom of the Manor the 
Vite is to have Dower, and the Husband is to be Tenant by the Curreſy of the Copy hold, either 


. of them thall be admitted, and ſhall pay a Fine to the Ld. Co. Comp. Cop. 62. pl. S. 56. 
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T4 if a Fine 22, Surrender to A. for Years, Remainder to B. 'The Lord may 
«© +//»024 for aſſeſs one Fine tor the particular Eſtate, and another tor the Remain. 
1 der,; Bur per Wylde J. he need not till his Eſtate comes into Poſſeſſion. 
„ag Vent. 260. Trin. 26 Car. 2. B. R. Batmore, (alias, Blackburn) v. 
4 of cle Wraes. . 1 „% 2 
i] | | Pnfineſs ; ee Wale RAE 47'g YT oe 5 LEY Ee Soo ip kak, 
| tho” it it be aſſeſs'd only for a particular Eſtate the Lord ought to have another; per Hale Ch. |. 
KF Mod. 102, pl. 22. Paſch. 26 Car. 2. B. R. in Caſe of Blackburn v. Graves. — Mod. 102. pl. 8.5 
| C. - Gilb. Treat. of Ten. 151. cites S. C. e 1 


äU— — — = 
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23. The Court doubted whether the Cuſtom was good as to the 
claiming an Alienation Fine «pon an Alienation for Life, becauſe by that 
the Tenure of the Lands aliened is not altered; for the Reverſion is 


0 
till held as before by the ſame Tenant. 2. Vent. 135. Hill. rand 2 W. 0 
and M. in C. B. in Caſe of Holland v. Lancaſter. 1 u 
24. In a ſpecial Verdict in Ejectment the Cafe was, the Father being E 
ſtciſed of a Copy hold in Fee, ſurrendred it to the Uſe of himjetf and his Wife 
for Life, Remainder to the Son (the now Defendant) in Za; the Father 4 
and Mother were admitted, and paid a Fine, and being both dead, the De- 1s 
 fendant pray'd to be admitted to the Remainder, which was done, and a a 
Tine of 581. ſet upon him, which was demanded, and a Day and Place 0 
appointed for the Payment of it, which he did not pay, and ſaid that he p 
; thought that none was due, he being admitted by the Admittance of bis F 
Father and Mother, Tenant for Lite, and therefore refuſed to pay it; 
0 Adjudged, that no Fine is due, unleſs there is a ſpecial Cuſtom tor it, 7 
V and what Ld. Coke ſays 4 Rep. 22, 23. b. that ſuch Admittance ſhall ct 
not prejudice the Lord in reſpect of his Fine, is to be intended where F 
| ſuch Fine is due 5 Cuſtom for the Admittance to the Remainder, I 
but without ſpecial Cuſtom none is due. 3 Lev. 308, 309. Trin. 3 W. & n 
DOC ITONNFY, Sn. 8 oY 
235. The Admittance of Tenant or Life is an Admittance of bim in 
Remainder as to veſt the Eſtate, but not to prejudice the Lord of his Fine, 
| faith Ld. Coke; therefore upon the Death of Tenant for Lite, he ſhall 0 
| be admitted, and pay a Fine; for tho* his Eftate of Tenant for Lite 6 
| velts, ye he was never Tenant to the Ld. for the Admittance to which 
| LR” he pays his Fine; But if a Copyholder in Fee ſurrenders to the Uſe of u 
| . one for Life, and the Tenant for Life dies, he may enter without any new a 
| Admittance, or paying any Fine, for he had his old Eftate in him, * 
and he was admitted Tenant before; yet it was ſaid by Popham, in h 
* SGuppin and Bunney's Cale, chat one Fine is due in ſuch Caie, but it is © 
| „ but of little Authority, tor the Point of the Caſe was, whether the Ad- 4. 
8 - mittance of Tenant tor Liſe was the Admittance of him in Remain- ' 
der, and becauſe it was made an Objection, that if it were, the Ld. b 
would loſe the Fine, which Popham anſwers by ſaying, there is none 10 
due in ſuch Caſe, which Objection Ld. Coke anſwers by ſaying, that 0 


tho the Eſtate be veſted in the Remainder- man, yet a Fine is due. Gilb. 
Treat. of Ten. 181, 182. a aa Bake 
oy 26. Where 


- © 


th 


Copyhold. — = 105 


"a6 ery che Cuſtom is tor a Copy holder's Lands co be extended, 
the Extendor ſhall be admitted and pay a Fine. Gilb, Treat. of Ten. 
2 3 1 5. 5 | 1 5 | 1 
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X b] Fines. How much ſhall be paid. And whete + 
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2 — _' ' 


one or ſeveral. Ph bis in Roll | 
8 EE : | is Letter 
| 8 5 | | | 4 | | (2) pl. 2, in | | | | if | 
1. IF ad Copyholder in Fee ſurrenders to the uſt of one for Life, the Gro 3 5 5 i | 


N Remainder to another for Life, the Remainder to another in pl. 9. 

Fee, by this but one Fine is due for the particular Eſtates, and drein „ 

the Remainders are but one Eſtate, Mich. 38 & 39. B. K. by kme, . 

1 U“)... . ⁰¹²—i 2 I ORs Popham and 

Fenner thought that only one Eine was due; but becauſe the other Judges were abſent adjornatur. a 
Mo. 465. pl. 658. Tipping v. Bunning S. C. and S. P. and therefore there needs no new Ad- 

mittance; But when the Lord is to have a Fine [by the Cuſtom ſuppoſe] there a new Admittance is | 
neceſſary. — Gouldsb. 95. pl. 9. Kipping's Cafe 8. C. argued but S. P. does not appear The 

Fine paid by Tenant for Life is intire and no new Fine is due for him in Remainder but other 

viſe it is of him in Reverſſon. Mo. 358. pl. 488. Trin. 36 Eliz. Dell. v. Higden. V 


- — — 
— 
— _ — 2 
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2. It is decreed byAſſent, that the Defendant being Lord of the Manor 

of Alderſwaſly, ſhall have for a Fine of a Copyholder upon a Surrender, 

one whole Year's Value, as the ſame is reaſonably worth, according to rhe 

uſual Rates of Lands in that Country, Cary's Rep. 77, cites 18 & 19 
e ¾ ==... e 

3. If two Jointenants, or two Tenants in Common, or Tenant for Liſe, 

and he in the Remainder, join in a Grant of a Copyliold, one Fine only 

is due, and it ſhall enure as one Crant only; So if a Surrender be made, 

and after a Common Recovery is had by Plaint in the Nature of a Writ 

of Entry en le\poſt, for the better Aſſurance one Fine only ſhall be 

paid. Co. Comp. Cop. 63. S. 56. cites 4 Rep. 27. b. Hubbard v. 
Z J ͤͤ . 
4. If one Copyholder has diverſe ſeveral Lands ſeverally holden by ſeve- Cro E. 59. 
ral Services by Copy, the Lord ought to demand ſeveral Fines for every Par- pl 133 


cel which is ſo ſeverally holden, for the Tenant may refuſe to pay the _ 


—— 
_ . - 7 — — 
2 — = 2 - — — = r "I? — er —— 5 — — — 
— ng Ne — — Eno ne ̃ —v— oO. 
— 222 rtf — — 


Fine for one Parcel, and pay the Fines for the others. 4 Rep. 28. a. S. C. and g 
Mich. 42 & 43 Eliz. the third Reſolution in Caſe of Hubbard v. Ha- S. P. re- Wall 
mond. 35 ws, 0 {Hs VVV 1 
9 | cordingly. 


——Mo. 622. pl 851. 8. C. reſolv'd accordingly. 


5. If two ſeveral Copyholders join in a Grant of their Copyholds by = 

Copy, or if one Copy holder, having ſeveral Copyholds, grants them by one 

Copy, yet the Grantee ſhall pay ſeveral Fines, for they ſhall enure as ſe RY 

vwargreat, Co, Comp. Cop.-64.5..56. EE -7 = 

6. 5. 125. 84. was held an unreaſonable Fine for admitting a Sur- Supplement 

renderee to a Cottage, and an Acre of Paſture, being Copyhold of Inhe- te Co Comp. 

ritance; for this is not like to a voluntary Grant, As when the Copy- l 2 

holder bath but an Eſtate for Life, and dieth, or if he hath an Eſtate in S C _— 

Fee-ſimple, and committeth Felony, there Arbitrio Domini Res eftimari Gilb. Treat. 

debet ; bur when the Lord is compellable to admit him to whoſe Uſe of Ten. 

the Surrender is, and when Ceftut que Uſe is admitted, he ſhall be in by 224 38 

him who made the Surrender, and the Lord is but an Inſtrument to pre- e 

ſent the ſame ; And therefore in ſuch Caſe, the Value of two Years for 

ſuch an Admittance is unreaſonable, eſpecially when the Value of the 
en”... Cottage 


* 


. 8 - o — —_— - * 


9 


Copyhold. 


'ortage and one Acre of Paſture is a Rack at fifty three Shillings by the 
Year. 13 Rep. 3. Mich. 6 Jac. in Willowe's Caſe, 
J. If a Opp Hold eſcheats, the Lord ought to increaſe and improve his 
Fine before he regrants it, or he has no Remedy afterwards, for he i; 
not compelled to grant it again, and ſo may have what Fine he il! 
Arg. Het. 6. Paſch. 3 Car. C. B. in Caſe of Paſton v. Manne. 


Thid. 96. 8. A moderate Year's Value is a reaſonable Fine in Caſe of a Tenant. 


Popham v. Right upon every Alicnation or Death of the Tenant, or Death of the 


N Lord, and the Defendants to give Notice of every Alienation at the 


Car 1. Lord's Court, and the Fine now aſſeſſed not to be taken as a Fine cer. 
and a Maſter of this Court to ſet the ſaid Fine. Ch. Rep, 33. 


where the tain, 
Fines had 5 Car. 1. Middleton v. Jackſon. 


not been 


certain, the Court upon Precedents produced, and eſpecially the Principal Cafe of Middleton v. Jack. 
| ſon decreed, that an improved Year's Value, in a moderate way, ſhall be given and accepted” fn 
the Tenant to the Lord for a Fine. „%% | | MH, 


„R. 9. In Treſſ paſs, the Queſtion was, whether the Lord might aſſeſs two 
3 by = Years and an haif*s Value of the Land according to the Rack-Rent for a Fin, 
the Court, 


that th and for Non-payment enter for a Forfeiture? And all the Court held he 
Cu ines of could nor, tor it is unreaſonable; and that one Year and an half*s Rent, 


ume Alanors according to the improv'd Value, is high enough, but that the Tenanc 
a Fmeof might retuſe ro pay two Years and an half; and Judgment accordingly, 


ov 5 Years M Ot, | 1 8 2 , 
Value might Cro. Car. 196. pl. 8. Trin. 6 Car, B. R. Dow v. Golding. 
9571 2 the Manor of H. and C. «<vhere the Cuſtoni is for a Stranger to pay a Fine upon his Admit- 


tence to a Copyhold ; but if once a Tenant, he pays a Fine no more; and Dolben cited a Caſe of 


Pinſent the Prothonotary, who was a rich Man, and purchaſed a Houſe in C. and 5 Years Value 
was ſet for a Fine; .and the Matter was diſputed, and came to a Trial ; and it was held to be a rea- 
ſnable Fine, and that in ſuch a Caſe he might have ſet 7 Years Value. But in the principal Caſe, 


which was in Caſe of an Infant the other 3 Judges being of Opinion that the Infant was not bound 
dy the Cuſtom, the Lord Ch. J. conſented, that a Judgment given in C. B. ſhould be affirmed. 


PFreem Rep. 496. pl. 670. Mich. 1689. in Cale of King v. Dillington, 


1 2 8 264 10. Rene wing Copies after Expiration of 99 Years abſolute without 
ee Dt; - 


he Tenne AY Payment of Fines upon Death or Alteration to the Lord, limited 
decreed to at 7wo Tear's Value. 2 Chan. Rep. 134. 19 Car. 2. Morgant v. Scuda- 
renew with- more. 5 . v e 5 


in one Year | 


after the Leaſes expire, or return from beyond Sea, or attaining 21. 


11. Upon a Writ of Error the Queſtion was, whether a Cuſtom for 2 


Copyholder upon his Admitrance to pay a Jear's Value of the Land, a. 
it is at the Time of the Admiitance, were a good Cuſtom and ruled in C. 


B. that it was a good Cuſtom, and the Judges in B. R. inclined that 


it was a good Cuſtom. Freem. Rep. 494. pl. 669. Paſch. 1632 
Anon. VVV 5 e 3 


2 ay , A295 © we 


132. An Alienation Fine was ſet forth to be due upon the Alienation q 
any Parcel of Lands or Tenements held of the Manor of M. to have a 
rar and half*s Rent, by whichthe Lands or Tenements ſo aliened were held, 

So that if the 2oth Part of an Acre be aliened, a Fine is to be paid, and 
that of the whole Reut, for eyery Parcel is held at the Time of the 
Alienation by the Whole Rent, and no apportioning thereof can be but 
| ſublequenr to the Altenation, and this the whole Court held an unrea- 
{onable Cuſtom; and as it 1s ſer forth, it could not be otherwiſe under- 
ſtood, than that a Fine ſhould be due, viz. a Year and a halt's Rent 
upon the Altenation of any Part of the Lands held by ſuch Rent. 
-2 Yo 134, 135. Hill. 1 & 2 W. & M. in C. B. Holland v. Lan- 
Po a 3 


13. Tenan, 


. 
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| Copyhold. 


13. Tenant for Liſe, and he in Remainder, join in a Grant of their Co- 
pyhold; bur one Fine is due. Gilb. Treat. of Ten. 316. . 
14. So if a Surrender be made, and after a Recovery is had by Plaint, 


but one Fine is due. Gilb. Treat. of Ten. 316. 


" 8 


— 4 a 


— — * * a A. oth _ . — 


1 


(V. b) Fines. Certain or uncertain. 


5 and ordered to go to Hearing upon them. 10 Jac. li. B. 
fo. 176. Toth. 167, Hopton v. Higgins. e 


(cho? in Caſes of Deſcents) if the Fines are under the Value of two 
Vears Rent, they are no Proof at all, for the Fines muſt be above 


Copy bold the Lor 


Mich. 10 Jac. on a Trial at Bar Allen v. Abraham. 
3. Held in Chancery, that where by Ancient Rolls of Co 

ed that the Fines of the Copyholder had been uncertain from the 

Time of King H. 3. to the 19 H. 6. and from thence to this Day 


Gerard's Caſe. 


ſometimes a greater Sum has been paid for a Fine, this is a Fine uncer- 
tain ; Per Richardſon J. to Harvey privately. And he faid, that he 


C. B. Anon. 


Number of Court Rolls are to determine, and the Time. 
and Mich. 15 Car. Toth. 16). Burraſton v. Walſh 
6. A former Decree was confirmed, and an Award by which the 
Commons and Incloſures between the Lord and his Tenants, and Land in 
the Bill mentioned were bounded and aſcertained, and the arbitrary 
Fines reduced to a Certainty, and enjoyed and paid accordingly till De- 
tendant, who had now purchaſed the Manor, refuſed to be bound by 
it. Fin. R. 154. Mich. 26 Car. 2. Meadows v. Patherick. 


miſſa, 


— 1 3 a — —— 


urt it appear- 


in the Nature of a Writ of Entry in the Poſt, tor the better Aſſurance 


ES A Fine is not to be decided by Witneſſes, bur by Court Rolls, 


2. To prove a Guftom for uncertainty of Fines, and not to be certain 
two Year's Rent, there ought to be ſhewn Court Rolls, and that in 
Caſes of Deſcents that upon ſuch Admittance they have uſed to pay 
above two Year's Rent; But Rolls, to prove Uncertainty of Fines 


two Years Rent; tor it is a good Cuſtom to pay for Fines upon Ad- 
mittances, the Value of two Years Rent or under, and the Proofs 
muſt be in Caſes x Deſcent ; tor in Caſe of a Sarrender er Purchaſe of a 
may take what Fine he will, but ſuch Fines are no 
Procf of taking uncertain Fines by the Cuſtom but it muſt be in 
Caſes of Deſcent. Per tot. Cur. ablente Fleming Ch. J. 2 Bulſt. 32. 


had been certain, Except 20 or 3o that theſe few ancient Rolls did 
dieſtroy the Cuſtom tor certainty of Fine; But if from 19 H. 6. all 
are certain except a few, and ſo uncertain Rolls before the few ſhall 
be intended to have eſcaped, and ſhould nor deſtroy rhe Cuſtom for 
certain Fines, Godb. 265. pl. 365. Trin. 13 Jac. in Canc. Lord 


4. There is ſcarce a Copyhold in England but the Fine is really 
uncertain ; For it the Rolls make it appear that ſometimes a leſs and 


was of Counſel in a Caſe where the Jury found that the Fine was cer- 
tain, and afterwards by Bill in Chancery it was decreed upon ſearch 
of the Rolls to be a Fine uncertain, and that this is now the Ordi- 
nary Courfe by Decree in Chancery, Litt. Rep. 252. Paſch. 5 Car. 


F. Whether Fines be certain or not to regulate the ſame, the moſt 
14 Car. 


J. In Replevin, the Defendant avowed for Damage ſeaſant; the pia 250, 
Plantiff in Bar of A owry pleads that it is a Copyhold &c. and 251.5.C. 
that there is a Cuſtom &c. quod quælibet Perſona &c. que ad- Error was 


brought of 


— _— 


this Judg- miſſa fuit &c. to a Copyholder, ſolveret & Uſi & conſueveruut 
B R 24 ſol vere to the Lord for a Fine tantam denariortim Summam quantam 


the Juſtices 4 f bn . 
dene to murrer. Levinz J. ſaid, that this Queſtion had been incluſively re. 


Cuſtom | | ; | 
Curia adviſare vult. 3 Mod, 132. S. C. in B. R. and the Court affirmed the firſt Judgment ; 

and all held the Cuſtom good. | . 3 l 1 
| * = 1 ( 
| 
— — — aA Iny een — — — — 1 
(. Z. b) Fines. How to be aſſeſſed or demanded. j 
Mo 6:3. 1. JF divers Copyholds deſcend to one, the Lord can't demand one a 
e * 5 Fine for them all, but he ought to demand ſeveral Fines For 4 
'$P—4 perhaps the Heir may accept of the one at the Fine aſſeſſed, and re- 1 
Rep. 28. fuſe the others on ſuch Fines, Cro. E. 779. pl. 13. Mich. 42 & 43 b 
a N p Eliz. B. R. Dalton v. Hammond. be” i ti 
n S. C. and 8. P.——And if all ſuch Copyholds are ſurrendred to the Uſe of another b 

and his Heirs, Tenend' per antiqua ſervitia inde debira & de jure conſueta, there, as was reſolvd 

nin Tavernor's Caſe, the Tenures are ſeveral, and therefore the Fines ought to be ſeverally aſſeſ'd 
and demanded. 4 Rep. 28. a. pl. 16. Mich. 42 & 43 Eliz. B. R. Hubard v. Hamond. . 
1 Supplement 2. The Court and the Furors ſhall be Fudges of the Fine, whether P 
_ _ it be reaſonable or not, without Suit in Chancery. Mo. 623. pl. 85. . 
ei Mich. 42 & 43 Eliz. B. R. Dalton v. Hammon e.. ; 
5 8. P. that it ſhall be determined ＋ Arbitrium boni Viri, and the Court and Juſtices of it ſhall be bi 
_ | Judges of the Reaſonableneſs of the ſame, if it be pleaded that the Fine demanded by the Lord F. 
or the Diſtreſs for it be unreaſonable and exceſſive. 13 Rep. 2. 3. Mich. 6. Jac. C. B. in Wil- R 
| lowe's Caſe S. C. refolved, and that always when Reaſonableneſs is in Queſtion, the ſame ſhall 
be determined in the Court where the Action is depending. %%% po Tru Fe 
| 5 3. A Cuſtom that a Copyholder for Life may nominate one or two of 
' thar ſhall have the Copyhold Lands after his Death for a Fine to be a: 
aſſed by the Homage it they cannot agree with the Lord is good. of 
| Noy. 2. elmeſter Cuſtom's Caſe. . ich =. | FTE RENT. ans of 

4. A Cuftom to pay whit Fine the Homage ſhould ſet was ruled to be 
"yah and ſo held in a Cafe Hill. 6. Jac. C. B. Rot. 1613. Freem. 0 
| Rep. 494. pl. 669. ſays ir is cited in the Lord Ch. J. Hale's MS. in R 
FO ” i ...... 5 
5 3. By the Cuſtom of a Manor of a Fine was due to the Lord for N. 
cy a Licence to the Tenant to alien. It was agreed by all, that the Lord D; 
may aſſeſs a Hine out of the Manor, and likewiſe he may make it paya- 10 
ble out of the Manor and Judgment accordingly ; But if it had been Di 
for a Forfeiture, the Court laid it might have been «herwiſe. Lord by 
| Raym. Rep. g4- 45. Paſch, 7 W. 3. C. B. Yaxley v. Rainer. ah 
| | | | | Cr. 
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. 


between % and Rogers, agreed, 


any Court during his Nonage to tender his Fine. 
Paſch 30 Eliz. B. R. Anderſon v. Hayward. : 5 = 


FE = ä "OO — tt 


——_—_— —— dw. 


Coppyhold. 


9*—«ti 4 
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141 p: This Roll 

[ A. c 5 F nes. | i is Latter 
At what Time que. (Aa): 

Fol. 506. 


1. X Fine for an Admittance of a Copyholder is not due before Where he 
FA dnmittance, but atter Admittance. Trin. 4 Jac. B. B. F 0 
| N . Tin the | 
| : | Heir ought 
to tender it 


779. pl. 13. 


„is Prayer to be admitted, otherwiſe the Lord is not bound to admit him. Cro. E. 
0% ö ) , 


a Forfeiture, otherwile if the Fine be uncertain, bur there he ought to pay it in convenient Time 


pl. 16. Habbard v. Hammond 8. C. & S. P. — Gilb. Treat. of Ten. 205. ſays that as this 


| Caſe is reported by Crooke, it is ſaid,” when a Fine is certain, the Heir ought to tender it upon his 
Prayer to be admitted; As it is reported by Cook, it is faid no Fine is due till Admittance, and that 


Admittance is the Cauſe ; and as Crooke reports it, io has Mo. 623. and if he does not pay it, it is 


a Forfeiture, This ſeems to contradict what he ſaid before; for if it cannot be a Forfeiture till 


Admittance, the Demand of the Fine mult be of the Perſon of the Tenant to make a Forfeiture ; 
fo of Rent. —Freem. Rep. 496. Mich. 1689. in Caſe of King v. Dillington, S P. ſaid to be ac- 


cordingly.——4 Rep. 28. a pl. 16. in Caſe of Hubbard v. Hammond Popham Ch. J. ſays it was 


adjudg d in one Sands's Caſe, that no Fine is- due to the Lord, either upon Surrender or Deſcent 
till Admittance, for the Admittance is the Cauſe of rhe Fine, and it after the Tenant denies to pay 
it, is a Forfeiture ; And that ſo it was reſolv'd by Wray and Periam Jultices of Aſſiſe in Suffolk, 
between Sir Nich. Bacon and Flatman.— Supplement to Co. Comp. Cop: 74 S. 10. cites S. C. ? 


2. The Heir of a Copyholder within Age is not bound to come to 4 Le. 30. | 
5 Le, 221. pl. 29g. PKG 


3. Preſcription that Copyholder ſhall pay a Fine on Change of every Hetl. 127, 


Lord was ruled a void Cuſtom by all the Judges, for Lord may change Arg. cites 


his Manor every Day, bur if ir be that after the Death of the Lord a S C. accord- . 
Fine be paid, it is a good Cuſtom, for it is the Act of God. Arg. Litt. A ly—The _ 


Admittance 


R. 233. Mich. 4 Car. C. B. cites Armſtrong's Caſe. 
SOT 3 for Life is 


of Tenaut for Life, for then he becomes Tenant to the Lord. Mich. 8 W. 3. B. R. per Holt cites 
Mod. 1 20. Blackbourn v. Greaves, and adds, that the Admittance of Tenant for Life is the Admit. 


* the . 8 of Tenant for Life, be in Remainder ſhall be admitted again. Quære. Gilb, Treat. 


4. There is no Fine due to a Lord ſo long as he has a Tenant. 3 Ch. 

R. 36. Paſch. 21 Car. 2. in Caſe of the Attorney General v. Sands, 

J. The Defendant and others were the Plaintiffs Tenants in the Fortiſcue 
North, and the Duke claimed a general Fine upon the Death of the late Aland, Rep. 
Dutcheſs ; and a great Number of Tenants denying the Duke's Right 3 
to ſuch a Fine, as being only Tenant for Lite by Settlement &c. the in . R. the 
Duke brought his original Bill to eſtabliſh his Right. The Defendants Duke of 
by Anſwer inſiſted, the Duke was not intitled to a general Fine as next Somerfet v. 


2 


admitting Lord upon the Dutcheſs's Death, and Detendants brought nn 
Croſs-Bill to be relieved againſt the Duke's Demands, and to eſtablith ays, it was 
their Rights, ö — — agreed, that 
— | «a Cuſtom 


MEE Upon 


Mich 42 & 43 Eliz. B. R. Dalton v. Hammond.---——Mo. 623. pl. 851. S. C. he ought to bring 1 
unh bim to the Court and pay it before Admittance, and if he be not ready to pay ſuch Fine it is 


after the Lord bas aſſeſſed it, and if he does not pay it, it is a Forfeiture. Ero. E. 9. S. P. 
— — Supplement to Co Comp. Cop. 75. 8 10. cites 8. C. and S. P. accordingly.— 4 Rep. 28. a. 
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of Tenant 


the Admittance of him in Remainder becauſe they make but one Eſtate; but the Lord ſhall have a ; 
Fine for the Remainder-man's Intereſt, but the Remainder-man need not pay it till after the Death 


tance of him in Remainder, ſo as to veſt the Eſtate, but not to prejudice the Lord of his Fine, for 
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ö chat every Upon the Hearing this Cauſe 11 June laſt, Ld. Chance ilor e -, 1 
9 Iſſue, whether the Luke was intitled to a general Fine upon the ca [ 
q CW ot the Purcheſs as nexc admitting Lord, or nor. ” 
1 the Charge © 3 3 5 8 0 
1 of every Ld, And upon Trial at the Bar of B. R. the laſt Term it was found /., 
' pay a Fine the Duke, and now upon the Equity reſerved, the Court declared and ef te ( 
l void. Hiiſneũ the Duke's Right to the general Fine, and decreed the Tenants to { 
| Cuſtom ; but ; Re reforvi Libet ſuch of th Ih 
i that he pay the Fines aſſeſſed, reſerving a Liberty to ſuch of the Tenants 28 1 
{ Court a. ſhould think fit to try the Reaſonableneſs of the Fine aſſeſs'd upon Eject- 927 
1 greed, that ment to be brought by the Duke, at the Peril of forteiting their Eſtates 
ö 1 ly MS Rep. Mich. Vac. 1735. Sommerſet (Duke) v. Freame & al & e a 
; | | 1 for Contra. 3535 | 35 / 
þ | | ife, or | | CES OE 5 6 | 1 | 4] 
| SONS Tenant by the Curteſy ſuch Cuſtom is good. / 
il — — — as t 
| | OT | | | | 5 | 0 
9 (gz. c) What Remedy lies for the Lord for his b 
= | Fines. 5 | | 
[ Debt will 1. FO HE Loid may bring Ach ion of Debt againſt the Copy holder for ; 
l 5 . his Fine; Per Windham and T wiſden Juttices, and not denied 4 
an aries by any, and Twiſden ſaid that fo it was held by Foſter J. 15 Jac. which p 
1 rancetoa Was not denied, but it was ſaid, that the Opinion of Bacon was e Con- f 
j Copyhold; tra. Sid. 58. pl. 26. Mich 13 Car. 2. B. R. in Caſe of Wheeler v. h 
i admitted by Honour. rg oe pes wn 7 
1 92. Mich. 1 W. & M. in B. R. in a Nora, in the Caſe of Shuttleworth v. Garnet. —— Gilb. I 
i Treat. of Ten. 274, 275 cites 8. and ſays it ſeems it lies in any Caſe ; for the Verdict finding that | 
0 Copy holders ought to pay a Fine certain, did not any more intitle the Lord to his Action of Debt, F, 
il than he was before; and it ſeems to me, that if upon Demand he refufes to pay the Fine, it is a For- 
1 f-irure. It is made a Quzre in that Caſe, whether if a Copyholder in Fee die, and his Heir waives F 
the Poſſeſſion, and refuſes to be admitted, whether the Lord ſhall have Debt for the Fine ? and the th 
| Reporrer thinks he cannot waive the Poſſeſſion, which to me it ſeems he may do in Court of lie 
| | Record, or in that Caſe of Copy hold Lands in the Lord's Court; and if he may do it, then no Fine 0 
. Sub Treat. 4. If a Copyholder be in Fee where the Fine is certain, and his Heir 2 
7 7 Ten, 7 waives the Poſſeſſion, Quære if the Lord may have Action of Debt * 
88 and againſt him tor this Fine; The Reporter ſays it ſeems to him that he 7 
| fays it ſeems cannot, inaſmuch as he retuſed to be admitted and waived the Poſſeſſion. þ 
to him, Bur then he makes a Quære as to the Waiver of the Poſſeſſion, becauſe 1 
2 The ſome hold that he cannot wai ve the Poſſeſſion; tor, being an Inheritance, ä 
waive the Intereſt deſcends, and therefore Præcipe quod reddat lies againſt the F: 
vx - Poſſeſſion in Heir at Common Law before his Entry. Sid. 58. pl. 26. Mich. 13 Car. 2 
= Court of 2, in a Nota at the End of the Caſe of Wheeler v. Honour. 
| „ Ota at the End 0! Wheeler . 40 


in the Caſe ot Copy hold Lands in the Lord's Court; and it he may do it, then no Fine is due. 


3. It is not De communi Jure that if the 'Tenant refuſes to pay the 
Cd Fine that he 1 his Eſtate, for in ſome Places the Lord Hall ſeiſe 
tantum quouſque &c. and therefore here he ought to allege a Cu/tons that 
be all forfeit his Eflate for a Refuſal. Arg. and ſeems admitted. Skin. 
250. Hill. 1 & 2 Jac. 2. C. B. Titus v. Perkins. 3 
4. If the Lord demands more than he ought, he may make his De- 
— — m mand de novo, for the Judge, in Caſe of a greater Demand than is due, 
ought not to adjudge as much as is due to the Lord, and bar him from 
the Relidue, but ought to adjudge again him for the Whole, and * 


a 


n —_— 


. Ape, | — — — . | ——— 3 —— 
| | | * . | 
Copyhold. 
| 1 
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his Entry was tortious if he had entered, and put him to a new De- 
mand; Per Herbert Ch. J. Skin. 249. Hill. 1 & 2 Jac 2. C. B in Caſe 
of Titus v. Perkins. 2 = i 

5. 9 Geo, 1. cap 29. 8. r. Enatts, that where any Perſons under the Age 
of 21 Tears, or Femes Covert, ſhall be intitled by Deſcent or Surrender to the 


Infant or Feme Covert in their | proper Per ons, or ſuch Feme Covert by her 
Attorney, or ſuch Infant by his Guardian, then his Attorney (for which 

Purpoſe they are tmpower'd by Writing to appoint Attornies) ſhall appear at 

one of the three nx! Courts which fhall be keyt for ſuch Manor, wher 


mitted Tenants, and in Default of ſuch Appearance, and of Acceptance of 
to be Guardian or Attorney for ſuch Infant or Feme Covert for that Purpoſe 
only, and by ſuch Guardian or Attorney may admit ſuch Infant or Feme Co- 


been of full Age, or fuch Feme Covert unmarried. 1 
6. F. 2. The Fine ſet thereon may be demanded by the Bailiff, by a Note 


Uſe of a laſt Will, to be admitted Tenants 74 any Copyhold Tenements, ſuch 


| 207 
ſuch Tenements ſhall be Parcel, and ſhall there tender themſelves to be = 
ſuch Admittance, the Lora or his Steward, after three Courts holden and 
Proclamations made, may nominate at any ſubſequent Court, any fit Perſon 


vert, and impoſe ſuch Fine as might have been impoſed, if ſuch Infant had 


ſigned by the Lord or his Steward, to be left with ſuch Infant or Feme Covert, 
or with the Guardian of ſuch Infant, or Husband of ſuch Feme Covert, or 
with the Tenant of the Tenements to which they were admitted ; and if the 


4 Fine be not paid to the Lord or his Steward, within three Months ufter De- 
* mand, the Lord may enter upon ſuch Copyhold Eftate, and hold the fame, 
* and receive the Rents, but without Liberty to ſell auy Timber till by ſuch 
; Rents he be paid the Fine with Coſts, although ſuch Infant or Feme Covers 
. happen to die before ſuch Coſts and Fines be raiſed; of all whichRents received 
the Lord ſhall yearly ou Demand render an Account, and pay the Surplus to 
. Oo OG GE Eo IE EET 
at J. F. 3. As ſoon as ſuch Fine and Coft ſhall be ſatisfied, or if after ſuch 
* Kiſure and Entry the Fine and Coſts ſpall be tendered, then ſuch Infant or 
_ Feme Covert or other Perſon intitled may enter and take Poſſeſſion ; and if 
he the Lord, after the Fine and Coſts ſatisfied, or tender*d ſhall refuſe to de- 
of liver Poſſeſſion, he (hall be liable to make SatisfatFion for all Damages and 
%s 4. Where any Infant or Feme Covert ſhall be admitted to any Copy- 
BE hold Tenements, if the Guardian of ſuch Infant, or Husband of ſuch Feme 
brd Covert, ſpall pay the Lord the Fine and the Coſts, then the Guardian or tbe 
he Husband, their Executors &c. may enter into, and hold the ſaid Copy hola 
N Tenements, and receive the Rents till they be jatisfied all the Money they 
1 ſhall disburſe on the Account aforeſaid, notwithſtanding the Death of ſuch 
. , ET TE ao 
oY 9. F. 6. If the Fine be impoſed in any of the Caſes before mentioned ſhall 
. * nt he warranted by the Cuſtom of the Manor, ſuch Infant or Feme Covert 


done if this Act had not been made. 


ſhall be at Liberty to controvert the Legality of ſuch Fine, as they might have / 


(C. o) 


"PC. 
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judged ac- 


Ch. J. — 


112 Copybold. 
(C. c) Remedy for Fines after the Lord's Death. For 
5 8 whom it lies. : Th 


Carth 90. 1. 6 5 HE Lord aſſeſſed a Fine upon Admittance of a Copyholder of 
0. eG Inheritance and died. Executors brought an Aſumpſit, and held 


cordingly, per 3 Juſtices, that ir lies; But Holt Ch. J. contra, becauſe it is a Duty 


by three ariſing out of an Inheritance, Cuſtom, or Tenure ; but by the other 
Juſtices a. three in this Caſe the Fine is ſer, and does not depend on the Inherj. 


g.inkt Holt tance, bu tis as Fruit fallen, 3 Lev, 161. Trin. 1 W. & M. in C. B. 
Comb. 151. Shuttle worth v. Garnet. ee TIE 
11 \ged by three Juſtices, contra Holt, that an Indebitatus Aſſumpſit lies for the Lord of a Copy hold 


Manor for a Fine; but this Caſe does not mention that the Action was brought by, but againſt an Ex. 


ecutor. — 3 Mod 239. S. C. adjudg'd by three Juſtices, contra Holt Ch. J. for he held, that if the De. 


tendant had died indebted to another by Bond, and had not Aﬀets beſides that would farisfy this Fine, _ 
if the Executor had paid it to the Plaintiff, it would have been à Devaſtavit in him. ö 


4 


And if cle 2. The Heir can't enter for a Fine in his Anceſtors Time; but per 
| 3 Holt Ch. J. if it were forfeited and demanded he may. Show. 35. Trin. 
eee W. & M. in Caſe of Shuttle worth v. Garret. 5 


payment of 1 


ſuch cuſtom- . „ 
ary Fine, Action lies for his Adminiſtrator. Ibid. 


2 - 


(b. e) Forfciture, In what Caſes. And the Eſha 


thereof. 
Lord Coke 1. YT HERE a Copyholder is outlaw'd the King ſhall have the 
ERIN. Profirs of his Copyhold Lands, and the Lord has nor any 


ee Remedy for tis Rene. Arg. Le 59. at the Ead of pl. 125. Mick. 


outlawed or ZO Eliz. 


| cated, upon Preſentment the Lord ſhall have the Profits of the Lands. Ir is faid in Lex Cuft. 210. 


that if a Copyholder be outlawed in a Perſonal Action, it is no Forfeiture of his Copy hold, but the 


King ſhall have the Profits; Quære of this; For then how can the Lord have his Services paid 
him? Quære, if a Copy holder forfeits any Thing in Utlawry, unleſs for a capital Crime. Gilb. 
JJ ⅛œ—᷑innn—ʃaʒñ ß i ee oo gs 


Hetl. 127) 2. A Copyhold is not determin'd or forſeited by Outlawry. Lit. 


cites 8. * Kep. 234. Arg. Cites it as ad judg'd 44 Eliz. 


3. All Forfeitures may be reduced into theſe Heads either voluntar 
Acts done to the Prejudice of the Lord, or negligent or wilful Refuſa! to 


do and pay his Duties and Services to the Lord, Which by the Laws and 


Cuſtoms of the Manor he ought to do and pertorm. Supplement to Co. 


Comp. Cop. 74. S. 9. 


4. An Entry before Admittance is no Forfeiture, without a ſpecial 
Cuſtom pleaded, but the Heir may make a Forteiture tor Non-paymen: | 


of the Rent, as the Cuſtom was there pleaded before Admittance. Calch. 

'Reaging $0:-cires-20 3-3. DY. 41,46. tnere.” on non” 
F. It the Tenants have uſed to have Common of Paſture in their Lord's 
Ii code, for Horſe-Cattle, and they put in their Neate-Cattle, and deſtroy the 
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N bod, this is an Abuſer; but ir is but flneable, and no forfeiture of the 
Common, Which they might have righttully uſed, no 2% — i whey 
have Common for a certain Number of Beaſts in the Lord's Soil. and 
they will exceed the Number; this abuſe by their Surcharging is only 
fineable, and no forfeirure. Calth. Read. 26. 1 
6. Where the Law gives the Lord other Recompence it never will Hutt. 106, | 
make 4. Forfeiture. Litt. Rep. 267. Paſch. 5 Car. C. B. Paſton v. S. C. and ef 


Utbert. the ſame 

1 | | | b Opinion 
EY +..." wereail the 
Court, — Het. 3. Paſſon v. Manne, S. C. adjornatur, 5 


„By Forfeiture Copyhold is extinguiſbed, and fo determined ro MS. Rep. | Ss 
Skin s Mich 13 Care R. e WIR. Mg: Trim. . — 
8. The Cale of a Copyholder was compared to the Cale of a 5 , in Canc. Sir 
Will, 95 . B 0 ot rs 2 * ogg | 
mon Law, is a Forleiture of the Copyhold. 11 Mod. oa. pl. 2 Arg Duke and _ 4 
Mich. 5 Ann. B. R. Anon. 55 wy „ — 24 pl 3. Arg. 3. e 
9. Sir H. P. Copy holder in Fee of Lands held of the Manor of Petworth erer. 
in che County of Sutlex, which belonged to the Defendants in 1693 
3 makes a Settlement of them on his Marriaze with Jane Jan& in Truſt 12 
| himſelf for Life, then to Fane for Life, then to the firft and every other Son ty | 
| of that Marriage in Tail Male ſucceſſively &c. The Premiſſes were after - 4 
wards ſurrender'd to the Uſes ot the Settlement, which Surrender Was 5 
accepted by the Defendant, Lord of the Manor, but no Admittance upon it, 
nor any Fine that appear d; Sir Henry had Iſſue the other Plaintiff his 5 
eldeſt Son, and Jane died. The Bill charges, that the Defendancs pre- 
tending that the Plaintiffs, by Ja/ing a Meadow, Part of the Copyho 3 
wit bout Licence from them, contrary to the Cuſtom of the Manor had 
| forfeited the ſaid Copyhold Meadow to them as Lords of the ſaid Manor : 
who inſiſted upon the ſaid Forteiture, and brought an Ejectment againſt | 
the Plaintiff, Sir Henry, to recover the Poſſeſſion; the Bill therefore 
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from the Defendants, and they do inſiſt upon this Leaſe as a poſit ive 3nd 
wilful Breach of the Cuſtom, and alſo, = che Plaintiff * | 
ſeveral other Copyhold Tenements by grubbing up Hedges, Topping, and 
Lopping Timber Trees, and digging Ouarries &, ART e 
The Plaintiffs, upon this, bring a ſupplemental Bill, and charge, that 
the ſeveral Leaſes referr'd to by the Anſwer were made by one Dee, then 
Seward to the Defendants &c. and were made without any De/ign 70 pre- 
judice the Defendants, and as to the Pretence of Waſte they charge, that 
about 25 Years ago the Defendants did ſell ſeveral Timber Trees to [everal Y 
Copyholders, and among the reſt ſome to the Plaintiff, with Liberty to carry 
them off in 15 Years, which was the ſame Timber, and no other; that as 
to. Hedges grubbd up, they were ſuch as grew between Copyhold Lands on 
both Sides, and not between Copyhold and Hreehuld. „„ 
Type Anſwer to this Bill admitted Dee io ve Steward to the Defendants, 
and put the other Matters in Iſſue. SEES „„ * 
Counſel for the Plaintifls cited ſeveral Caſes of Relief againſt For- 
feituxes in this Court, and particularly in the Caſes of Copy hold, Cor 5 
v. Pigtord, Tempore Harcourt C. Bill brought to be reliev'd againſt N 
2 Forteiture of a Copyhold, in which Cafe Mr. Vernon cited ſevera! 
Caſes for the Plaintiff, (ſcil) Thomas v. Porter, 1 Chan. Caſes 95. where 
Relief was decreed in Caſe of Nr Waſte (Sed V ide che Caſe whe- 
Grads chin A „ 
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prayed to be relieved againſt the ſaid Forfeiture upon Pa — 

Coſts ned "RE 8 NOR X JCͥͤ ·³wA COR. | 

The Defendants by their Anſwer inſiſt, that the Cuſtom of the M- j 

was eftabliſh'd by Decree of this Court 36 Eliz. yet the Plainciff, Sir „ ne” | 1 

H. Peachy, 25 January 1714, had made a Leaſe of this Copyhold Fen 9 

Meadow to one Allen for 11 Years, 131. per Ann. without Licence 805 | i 
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the Timber was imploy'd in the Repairs of the Copyhold or not? And 
after an Ejectment brought, and one Verdict for the Copyholder, ang 


ther the Queſtion was voluntary Waſte or not) JNath v. the Earl or 


Derby 20 Feb. 4 Ann. per Cowper C. Bill to be reliev'd againlt a For. 
feiture of a Copyhold by felling of Timber, there the Queſtion was, it 


another Verdict tor the Lord, the Copyholder was reliev'd in Equit 


upon Payment ot the full Value of the Timber felled, and the Coſtz 


ot Law, and in Equity, he was reſtored to the Poſſeſſion of the Copy- 
hold. 1 e | 


ECeudmore v. Raven in Canc. a Ouaker Copyholder refuſed to ao Fealy. 


the Lord ſeiſed tor the Forfeiture, and the Quaker was reliev'd. In the 


principal Caſe ot Cox. v. Digtord, Harcourt C. diſmis'd the Bill, bur 
that was upon the ſpecial Circumſtances, it appearing that there had 


been 30 Years Obſtinacy in the Tenanr, and Retuſal to repair, and do 
Homage, and that the Lord had made ſeveral Olters &c. it he would 
repair &c. % Ot IO V 
Whiſtler v. Cage, per Coventry C. S. a Surrender made and pre. 
ſented in Court, bur a Forfeiture inſiſted on, becauſe the Surrender was 


not made to two Tenants of the Manor, the Plaintiff was relieved pay- 


ing the Fine, and the Lord paid Coſts. Shelly v. Maſon per Coven- 
try C. S. a Forleiture inſiſted on for ng without Licence, the Copy- 


holder was reliev'd, and the Lord decreed to account tor the Profits, 
andi reſtore the Poſleſſion. LUCAS v. Pennington, the Caſes of Cor 
v. Brown, and Marſh v. Fuller were cited, where an Entry tor Ma- 
payment of Rent by Copyholder was reliev'd againſt in this Court on Pay. 


ment of the Rent. 5 5 IF 
_ Counſel for the Defendants argued, that at Law this is a Forfeiture, 


and that two Points were to be conſider'd in the Caſe. 


I. If the Court can relieve at all in ſuch a Caſe? 
a2dly, If it be reaſonable to do it in the preſent Caſe? 


This is different ſrom the common Caſe of Forfeitures for Non-pay- 
ment of Rent or Money, which are Matters depending on the Agree- 
ment of the Parties, and for which, it a Circumſtance is ſlipt &c. a 
Compenſation may be made. Here the Copyholder is by Cuſtom bur a 
Tenant at Will, and his Leaſe without Licence is a Determination of 
his Will, and conſequently of his Eſtate, ſo as to relieve here is in Effe& - I 
ro relieve againſt a Cuſtom, and totally alter the Nature of the Copy- 
' holder's Eſtate. The Caſe of Cox aud Brown cited for the Plaintiff 
had ſpecial Circumitance, the A/gnment of the Leaſe there (which makes 
the Forfciture) was made for Payment of Debts, and that was the Reaſon 


the Court there reliev'd againſt the Forfeiture. The Cafe at Law likeſt 
to this is, where Tenant for Lite makes a Feoffment, or levies a Fine, 


the Reaſon of the Forfeiture is, for that the Tenant takes upon him to 
grant a larger Eſtate than his Intereſt will bear. The Caſe of Morgan 


v. Scudamore was no more, than whether the Lord ſhould be at Li- 
| berty to ſer what Fine he pleas'd, or be reſtrained by the Court where 
the Fine was arbitrary, and the Lord was limited by the Court to two 
Years Value. As to the Caſe of Thomas v. orter 1 Chan. Caſes 95. 
there was ſome Difference about the Value of the Timber fell'd, bur the 
Chancellor declar'd he would not relieve in Cafe of wilful Waſte, and 


_ referr'd the Cauſe to the Biſhop, the Defendant, though he afterwards 


directed an Iſſue to try if the primary Intention of felling rhe Timber 


war to do Waſte, or as the Order was worded, to try whether the Waſte 
was wilful or nor, and the Plaintiff was releiv'd upon the ad Verdict for 


him. Cor v. Higford was of Permiſſive Waſte. _ 


For the Plantiff in 1694. made no leſs than 3 Leaſes without Licence, 
and it is in Proof he endeavour'd to make a Mutiny among the Te- 
„ = HR 1 nants 


This Caſe is very ſtrong againſt Relief upon the Circumſtances of it ; 
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Lord and his Steward had by a Fraud got a Freeholder to be admitted, 
as by Copy of Court-Roll, as in the Caſe of Hammond v. Atnge, 
per Parker C. but in che Caſe of Smith and Ax. v. Dean and 
Chapter of St. Pauls, and Rugle, per Jetteries C. and re- 
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nants of che Manor, by diſſwading the Homage tro:n prefeating Per- 


| ſons who had tell'd Timber, which are very great Aggravations in 
And as the Law is with the Defendants, and there are no Precedents 


in Equity of Relief in ſuch Cafes, and it caere were, theſe Aggravati- 


ons would Exempt this Caſe from thoſe Rules, there ought ro be no 
Relief here. It was alſo Urged by Mr. Mead tor the Deſendants, that 


as this Caſe was, the Plantitt was not proper for Relief in Equity. 


That this Caſe did not come within any of the Rules touching Re- 
lief againſt Forleitures in this Court. The moſt general Rule that he 


could find was laid down in Cor and Ruſſell's Caſe 2 Vent. 252. 
that 2 Forteiture thould- not bind where a Thing may be done atter- 


wards, or a Compenſation made tor it; As where the Condition is to 


pay Money, or the like, and che Relief given in that Caſe was on 


the want of a Circumitance only; And as to the Caſes of Relief a- 


gainſt Conditions of Re- entry for Non- payment of Rent, and of 


Mortgages Forfeited &c. they have gone upon this, that ſuch Con- 
ditions are as Penalties againſt Which this Conrt will relieve; but 
there are many Cafes where a Court of Equity will not give Relief 
againſt Forfeitures, as the Caſe of Bertie und Lord Falkland, pe: 
Somers C. and alterwards in Dom' Proc. here the Condition is prece- 

dient to the veſting of the Eſtate, this Court will not relieve againſt 


the Breach thereot, tho“ in many Caſes it will relieve againſt a Condi- 
tion ſubſequent by which an Eſtate is to be diveſted, becauſe that falls 


under the Rule of Compenſation, and ſuch Conditions are not favour- 
ed. So was the Caſe ot Fry v, Porter 1 Chan. Cites 138. 1 Mod. 


300. per Bridgman C. 8 alliſted with the Judges, where Relief was 


refuſed againſt the Breach of a Condition. Ir is a ſtronger Caſe here, 
becauſe the Condition here is annex'd to the Eſtate by the Law, and not by 
A of the Party, and if therefore Relief ihould be given in this Caſe, a 
it would be to make a new Law ; For by the Law a Copyholder is no more 
than a Tenant at Will, ſubject to the Cuſtoms of the Manor, which if he 
_ breaks, his Eſtate is by Law Forfeited, It is true, (according to the 
Cate of Ford and Moskins, Cro. 368. and Meſtwick's Cale, 4 Co. 


28. b.) that Chancery can alone compel the Lord to hold a Court tor 
the Admiſſion of a Copyholder ; So this Court has reliev'd where a 


ported in Parl. Caſes 679. A Bill was brought to compel the Lord of 
a Manor to receive a Petition in Nature of a Writ of falſe Judgement 


to reverſe a Recovery in the Court of the Manor, whereby an Eſtate 
Tail was barr'd under which the Plantiff claim'd, the Bill was Diſ- 


miſſed, and the Diſmiſſion afirm'd in Dom' Proc'. There is no Caſe 


where a Copyholder has come for Relief againſt a Forfeiture but up- 


equitable Circumſtances, and in this Caſe all the Plantiff's Equity is, 


as he ſets it out in his Original Bill, that the Leaſes were made by 
Miſtake &c. and in his ſupplimental Bill, that the Leaſes were made by 


the Under-Steward of the Manor, and he offers to pay Coſts at Law, 
and in Equity, to be reliev'd ; Now as to the Pretence of Ignorance or 
Miſtake, the Copy holder is bound to take Notice of the Tenure at all 


Events. As to the Caſe of Raſh v. the Earl of Derby, chere were 
equitable Circumitances, ſo in the Caſe of Cudmore b. Raven, ot 


the Quaker's retuling to do Fealty, and thereupon the Lord enter d 
for the Fortciture, probably there were ſome ſuch Circumitances, for 


the Lord might be aware of his Perſwaſion, and might take an unjuſt 
Advantage, and Conditions annex'd to Copy holds ſeem in the Eye of 


the Law to be dilleient hem thoſe annex'd to Ficel 1s, as in the 
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Caſe in Hardieſs; That the King can't take Advantage of the“ For. 
feiture of a Copyhold Eſtate in Cafe of "Treaſon, becauſe the King 
Can't be admitted as Tenant to any Lord. pn 
As this Caſe is compoſed of many Ingredients of Forfeiture, amons 
' which are voluntary Waſte, and altering the Boundaries, thoſe go to th; 
Difinheriſon of the Lord, and the Deſtruction of his Eſtate and Manor, 
eſpecially when, as in this Caſe, they are repeated, and the Caſes where 
| Relief has been given are generally of one ſingle Act of Forfeiture, 
- and that extenuated by equitable Circumſtances, but beſides all the 
. reſt is in Proof here that the Plantiff, Sir Henry Peachy, has excited 
the Tenants at ſeveral Courts to break the Cuſtoms of the Manor &c. 
55 3 by declaring that they were Badges of Slavery, and that he was for 
Liberty, and the like. And he mentioned a Cafe cited by Attorney 
General, as decreed in the Dutchy Court, where they would nor relies 
againſt a Forteiture for plowing up an ancient Meadow, and concluded 
that this Caſe did not come within the Reaſons ot Relief upon the 
toot of Compenſation. „) ge Is 
Reply by Cheſhire Serjeant ; He cited the Cate in 1 Rolls Abr. 854. 
Jdiers v. Alevy and Home, reported in Owen, 641. Le. 126. Hy. 
band ſeiſed in Right ot his Wite for Life of the Wife, infeoffs ang. 
ther to the Feoffee, his Heirs and Aſſigns, ad ſolum Opus et Uſum 
of the Wite during her Life; it his there doubted it this be a Fortes. 
ture, becauſe of the laſt Words, (during her Life,) which ſeem; 
applicable to the whole Sentence precedent, Ut Res Magis valeat quam 
pereat, but he ſubmitted ſuppoling that ro be a Forteiture at Law, il 
this Court would not relieve againſt it, and put the Caſe of Tenant 
ſor Lite levying a Fine ſur Conuſance de droit come ceo &c- and 
declaring the Uſes of it by Deed precedent or ſubſequent, te be ſuch 
as Tenanr for Lite might lawtully make, if the Reverſioner in that 
Caſe ſhould enter for the Forteirure, whether this Court would not 
relieve againſt it. OL Ad GE 1 DIR: 
Mr. Talbot inſiſted in his Reply for the Plaintiff, that there were 
divers Inſtances of Relief given her againſt the Breach of a Condition 
„ by Copyholders, viz. Relief given in Caſe of Non- payment of a Fine, 
thar is, Relief againit the Breach of a Condition in Law. In the Caſe 
of Cor v. Pigkord there was this Circumſtance againſt the Plaintiff, 
that he came here tor Relief after the Lord had been 9 Years in Poſſeſ. 
ſion under the Forfeiture, and though the Leaſe by the Copyholder be 
a Diſſeiſin to the Lord, yet it is ſo but at his Election, and the Fine 
for the Leaſe is capable of being aſcertain'd fo as the Lord may have a2 
Fer wein, - VV 
As to the Objection that the Leaſe is a Determination of the Will of 
the Copyholder, and conſequently of the Tenancy, it is poſſible when | 
the 'Tenants were meer Tenants at Will it might be fo underſtood, but 
Time and judicial Determinations have changed the Nature of their 
Intereſt, and they have ſomething very near, it not properly an Inhe- 
ritance; and as to the Caſe of Tenant for Life making a Feoffment, i: 
is hard to imagine that he can do it without intending to prejudice the 
Inheritance, which may therefore incapacitate him for Relief, but 4 
Copy holder that looks upon himſelf as Owner of the Inheritance on ſuch 
grounds, cannot be ſuppoſed to have any ſuch View in leaſing, eſpecially 
wehen the Leaſe takes Notice that the Lands are Copyhold, as in the 
pfreſent Caſe, and ſince the Leaſe is only a Diſſeiſin to the Lord at his 
on Election. 5 F 5 
Reſolutio Curiæ; A Copy holder is conſidered at Law as a Tenant at 
Will to all Purpoſes, except the Continuance of his Eſtate, but it is 
ttue, there have been many tavourable Reſolutions for the Benefit ot 
the Copyholder, by which he has got an eſtabliſh'd Eſtate, — 


. . e ae. ode a. ß eos ones ac. „ . Ä ca. es... v CERES o / Ae: 


et — ty 


5 Hobs 


þ 


. 


— — 


Coppa 


—ͤ—0Eͥ' —ö — ——— — — — — — —ñ̃ ——— — 


—_ © edt. Aa dtd dits.. eo. 


- 
* i ww. _ cow 


old. — 147 


11 — <—— eo — — — —ʒ—— 2 OS” — 7A 2 —ͤ—— —— — —— —uL̊V„-V— — — 


Lord cannot determine his Will otherwiſe than as the Cuſtom allows; 
formerly the Tenant was to pertorm all his Services while he conti- 

nued Tenant, which was at the Lord's Will, but the Will cannot 
now be determined but where the Cuſtom doth allow ir ſo to be, and 

in the Caſe of Tenant's Making a greater F/tate than he lawfully may, 

that deth determine his Will ; For tt is an Uſurpation upon the Right of 

the Lord, and the Caſes of Tenant for Life leaſing pur auter vie, or Te- 

nant for a great Numver of Tears leaſing for Life, have been held Forfei- 
tures, not from any Notion of their intendiug Daiage to the Inheritance, 

Fut as it ia quitting or diſclaiming their antient Right which is thereby l 
|. gctermined, and this is the Cale here. Now the Queition is, What there 

is to relieve upon in Equity in this Caſe ? To ſay this is a hard Law 

is to repeal it here; it has been admitted on the Part of the Plain- 


— 


| tills, that in the Caſe ot Waſte, where the Place waſted and treble 

: Damages are recovered, there can be no Relief, tho' the treble Da- 

mages are more than a ſufficient Recompence to the Reverlioner, bur 

dat they fay is by a Statute Law; it is true, but there is no Dif- 

b terence in a Common Law Caſe, if there were, it would confound the 

Law ; It is true, in Cafes where the Condition annex d is as a Security 

: | to have a Thing done, this Court can relieve in Caſe of Mon, performance, 

: becauſe the Thing may be done tho" not perhaps at the ſame Day or Place 

4 &c. the Party tor whoſe Benefit the Thing is to be done has all that 

. he in Conſcience can ask, but this Caſe cannot come under the Noti- 

h on of a Compenſation, the Lord here is not hurt, ſo cannot be made amends, 

0 but is ſtands on-the foot of the Nature of the Tenants Eſtate. This Court 

ic” has relieved againſt Forleitures for Non-payment of a Fine, or of Rent 

by the Copy holder, the Forfeiture there is conlider'd only as a Szcu- | 

1 rity to the Lord for his Fine, or his Rent, and the Thing is done in 

o Ettect and made UP as advantageouſly tor the Party, tho' it varies in 

<p Circumſtance ot Time, Place, or the like; nor can the Law in this 

* Caſe of Forteitures be cal led a harſh Law for the Copyholders, becauſe 

24 it has given them in other Things ſo many Advantages &c. This 

e Caſe is ſtronger than any that have been mention'd, it makes nothing 

* for the Plaintiff that the Lords Stewards was a Witneſs to the Leaſe, 

in, tor it is not pretended that he was ſo with the Duke of Somerſet's 

ſe Notice, and the Plantiff indeed put Confidence in him, but not the 

til, Defendants, and it would be ſtrange if his Acts ſhould be conſtrued to 

"> prejudice thoſe who did nor truſt him ; here have been no leſs than 3 

2 Leaſes made at different Times, and it won't avail that it is taken 
Ribe Notice of in the Leaſes, that the Lands are Copyhold, ſo long as 
os the Ground of the Forfeiture is the Tenant's granting a larger Eſtate 

977 than he can grant without Licence from the Lord, and it is certain 
1] of that a Repetition of theſe Acts would in Time deſtroy the Manor, and 
hen the Plaintiff's Diſcourſes (which are proved) exciting the Tenants to get 

but rid as it were of their baſe Tenure, is a Circumſtance againſt him, I ns 
Fark ſee no equitable Circumſtance in this Caſe to vary it from what it BEES : 
nhe- would be at Law; it was proper enough for the Plaintiff to come here : 

= to diſcover what were the Forfeitures inſiſted on, that he might be 

> the prepared at a Trial to defend againſt them, but now that Diſcovery is 
but 3 had it is merely at Law upon the Queſtion, Forteiture or no Forſei- 

ſuch ture? I cannot relieye the Plaintilfs. „ 4 
ally | 
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Letter (D.) 
in lol. 36. 


Fenn [E. c] bot Ad or Thing ſhall be a Ffeitre. | 


1. IF a Copyholder comes into Court, and ſays he renounces his 
A Copy, this is not any Forfeiture, M. 37 El. B. fo held, 


(F. c) Forfeiture by Misfeaſance. 


z. Le 108. 1. 4 Orging new Cuftoms is a Forfeiture, for it tends to the Diſheriſon 
pe 1 For L ot the Ld, Arg. Het. J. cites D. * 228. „ Bs 
. | yy 


Flis. B. R. Taverner „ Cromwell, S. P. argued, but at length the Court wiſhed the Jury to find 
the ſpecial Matter, and to refer the ſame to the Court whether it was a Forfeiture or not. — * Th 
{rems Miſprinted. 
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2. Outlawry is no Determination or Forfeiture of Copyhold Eſtates, 
Her. 127. Cites it to have been ſo adjudged 44 El. COA 
3. If a Copyholder in Preſence of the Court ſpeaks irreverent Words of 
the Lord, as that the Lord exacteth and extorteth unreaſonable Fines, and 
undue Services, this is finable only, but no forfeiture; and if he ſays in 
Court, that he will deviſe a Means no longer to be the Lord's Copp holder, 
this is neither Cauſe of Fine nor Forfeiture; for perhaps the Means that 
he intended was lawtul, viz. by paſſing away his Copy hold; Er Ubi 
ſenſus Verborum eſt multiplex, Verba ſemper ſunt accipienda in meliori 
= „ ee d. e . 
e Ro 4. If a Steward ſhews a Court Roll to a Copyholder to prove that his 
%. 8. F. rand is holden by. Copy, and the Copy holder ſays he is a Freeholder, 
ds and ſhews a Deed pretending thereby to procure his Land to be Free- 
hold, and tears in pieces the Court Roll, this is a Forfeiture ipſo facto. 
Co. Comp. Cop. 64. S. 57. F N 
F. A Forfeiture is not induced by any Collateral thing, but by ſome 
Act that is a Diſinheritance to the Lord and therefore an Act that makes 
a Forfeiture ought to be againſt the Cuſtom; tor his Eſtate is fix'd by 
the Cuſtom as long as he does the Services and obſerves the 
_ _____ Cuſtoms, Het. J. Paſch. 3 Car. Arg. in Caſe of Paſton v. Manne. 
Het. 5.Paſ= 6. The Forfeiture of a Copyhold is always by ſomething done to the 
: — Copyhold Land itſelf, fo a Copyholder inclgſing Part, where the Lord by 
and tine Cuſtom claims a Fold-Courſe over the Lands of his Copyholders, is no 
Court ſaid, Forfeiture, becauſe this is Fold-Courſe of the Lord's which is no Copy- 
it is to be hold, and tis better for the Copyhold, and makes the Land better, and 
preſumed, more beneficial for the Lord; and this Fold-Courſe is a Thing that 
That all the "Tory 11 gp | 15 
Land was Commenceth by Agreement, and it is but a Covenant and not a Common 
made better Right, And Forteitures (which are Cen. ſhall be takan ſtrictly tor | 
| wy a the Ld. Hutt. 102. Paſch. 5 Car. Paſton v. Utbert. 
75 be _ expreſsly alleg'd, to be Contrary ſed adjornatur. | | 


7. Defacing of Landmarks is a Forfeiture, Gilb. Treat of Ten. 229. 
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[G. c] Forſeiture by Misfeaſance; As Making Dun 
= "Leaſes; 5 5 Fal 
| » ; | | 50 . | 


IF a Copyholder leaſes his Copyhold for 4 Years by Parol, to Cro. E. 498. 
commence at a rang to come, this is a Forfeiture, though it be 4 l is 1 C. 
not in Poſſeſſion, nor by Indenture, nor had been a Oifleiſin ik ſuch naa by all 
Eſtate had been granted by a Tenant at Will, tor he hath taken Juſtices ro 
won himſelf to make a greater Eſtate than his Copphold will be a Fortei- 
ſupport. Dich. 38, 39 Eliz. B. R. between E/ and Harding, per fore when 
Curlam, K Mich. 40, 41 Eltz. adjudged. | 5 there is not 


any Cuſtom 
| | TE 1 V to Warrant 
it, For he has no Authority by Law to make ſuch Eſtate; And tho* this is a Leaſe to begin at a 


future Day, and the Leffee has not entred, yet it is a Forfeiture preſently ; for it is a good Leaſe be- 
tween the Parties. ——— Mo. 392. pl. 508. S. C. and S. P. agreed by all that it was a Forfeiture, _ 


whether the Leſee had entred or not becauſe it was an illegal Contract made to the Diſheriſon ot the 


Lord. — Supplement to Co. Comp. Cop. 74. S. 9. cites S. C. and S. P. accordingly, tho” the Leaſe 
is good as between the Parties. — — Roll Rep. 75. Mich. 12. Jac. Coke Ch. 9. cites it adjudg'd in 


C. 3. in Willows's Caſe, that a Fine of 5 l. impos'd upon a Copy holder for admitting him, the Copy- 
hold being but of the Value of 30s a Year, was very outragious, and conſequently void. Gilb, 
Treat. of Ten. 219. cites S. C. that it is a Forfeiture, becauſe of the unlawful Contract made to the 
Lord's Difheriſon. 0 e © 9 5 | 


2. Tf a Copphalder leafes his Copphold to another, to have and This in 


ro hold to him tor one Year, and fo trom Year ro Year during the Role)? 


| Lite of the Leſſor, referving to the Leſſor in every Rear the 25th Day 7 * 


ol March, this is a * Forfeiture; tor this ts a Lcaſe tor two Bears at * vol. 508. 
(caſt, reſerving one Day; lo that a greater Eſtate than tor one 


Year paſſes in Intereſt, and the Reſerving a Day in every Year is quent + off 
but a Shit to avoid the Forfeiture. Pich. xx Jac, B. R. between wenn 8. 
4 Ltterel and Weſt over. | Ee Sg . adjudged 


3. Tha Copy holder that may leaſe for three Years by the Cüſtom, This in 
leaſes for three Years, and ſo from three Years to three Years, till nine * (D.) 
Years, this is a Forteiture, for this is a Leaſe for ſix Bears at the! 
leaſt, . f. Jac, //cork's Cale adjudgeeg. 


4. If a Copyholder for Lite agrees to make three ſeveral Leaſes by This in Rolt 


Jndenture, one to commence after the other, there being rwo Days is (D.) pl. 10. 


——= Cro. C. 


between the End of the Firſt and the Commencement ot the ſecond, 223 234 pl. 


and fo between the ſecond and the third, and after he makes them zs. 2 


accotbingly, and ſeals chem at one Time, this is a Forteiture, for dg 


this is an apparent Fraud, and a greater Eſtate than for one J 
bear paſles preſently, M. 7 Car. B. B. between Hat heros and —Leaſe fir 4 


# heaton , àdjudged upon a ſpecial Verdict, J my⸗ſelk being de Con⸗ 7 and fic 


de Anno in 


lilio Querentis, Intratur Pill. 4 Car. Bot. 496. 


ing the Life of the Copyholder, excepting one Day at the End of every Year, for the Copyholder to enter, 
and this only to avoid a Forfeiture, this is a Forfeitute. 1. Bulſt. 215. Trin. 10 Jac. Lutterell v. Weſton, 


— Flemming. Ch. J ſaid, that if he had reſerved a Month at the End of every Year, it would haye 


been all one as reſerving a Day, and a Forfeiture clearly. Buls. 215 S. C. —Cro. J. 308. pl, 5. S. C. 


adjudg'd. —— Gilb Treat of Ten. 218. cites 8. C. and ſays it was adjudg'd, that the 2d. Leaſe was 


a Forfeiture ; for it is not Warranted by Cuſtom, and ſo being out of the Cuſtom, it is, as every other 
Leaſe for Years, a Forfeiture ; for tho' it be not to commence till after the firſt Leaſe ended, yer the 


Land is charged with a double Intereſt, one in Præſenti, the other in Futuro, which is agatoſt the 


Cuſtom, and fo a Forfeiture. zdly. It was adjudged this Leaſe was void againft the Ld, who had the 


Lond 
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| | E „„ SI i | 
— And Ibid. Flemirg Ch J. ſaid, that if he had reſerv'd a Month at the End of every = 
n would have been all one as reſerving a Day, and a Forfeiture clearly. —— Cro. J. 308. pl. 5. 
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Copyhold. 


— * 


Land by the Surrender, and when the Ld, enters by Force of the Surrender, he 15 in by Title para- 
mount the Leaſe, But it ſeems the firſt Leſſce ſhall enjoy his Leaſe, or elſe it were in the Power gf 
the Lord to defeat his own Grant; There is nothing ſaid of this, but the Caſe in Roll is, Thar 
Leaſes were executed at one and the ſame Time, and then the Leſſee, being Particeps ' Crimini; 
may rerhaps forfeit; and as the Caſe is reported by the reſt, the Leaſe was made to him to commence. 
in Reverfion, and ſo he is as much Party to the Wrong as in the other Way; and ſo it ſeems the I. 
may enter preſentiy. See (T. c) pl. 5. S. C. and the Notes there. 


* 


Thisin Roll 5. Tfa Coppholder makes a Leaſe for Years by Licence of the 
(D.)ispl. Lord, the Letice may atlign it over, or make an under Leaſe, without 
any new Licence, for the Jntereſt of the Lord was diſcharged ty 
25 firſt Licence. 19. 12 Ja, C. between Fahnſen aud Smart, pet 
-CUram. „ 3 „ 5 

6. A Copyholder makes a Leaſe either for Lite or Years of his Copy- 

bold Lands, which is not warranted by the Ciſtom of the Manor ; Now 

altho' ſuch Leaſe ſhall be a good Leaſe betwixt the Copyholder and his 

Letice, and he ſhall not avoid his own Leaſe, yet as unto the Ld. ir is 

a Forleiture ot the Copyhold-and of his Eſtate, and the Ld. ſhall take 
Advantage of ſuch Forſeiture, and may enter upon the Lands leaſed. 
Supplement to Co. Comp. Cop. 74 S. 9. cites 4 Rep, Murrel's Cate, 

J. A Ziaſe for Tears of Copyhold Lands by Indenture, or by Pari, 

Y is a Forteiture unleſs there be an expreſs Cuſtom to warraut it, and that 
Cuitom muſt be Time out of od. Cro. E. 351. pl. 3. Mich. 36 and 37 
Eliz. ß . ) . ĩͤ 88 : 

8. Copy holder made a Leaſe for 3 Lives, and Livery, and the Suryi. 

vor of the 3 continued in Poſſeſſion 40 Nears, but becauſe 20 Livery 
appearedoa the Deed to have been made, it was no Forfeiture of which the 

King who was the Lord could take any Advantage. Godb. 269, 
ff.! 8 1 ß... are 
Hut ea Leaſe 9. If a Copyholder makes a Leaſe for 1 7*ar, according to the Cu- 
for = 7 „ ftom, and covenants, that after that Year ended he fhall have another Tear, 
Juno in An- and 10 in this manner De Anno in Annum during the Space of 10 Vears; 
num during this is no ſuch Leaſe as will make a Forfeiture of his Copyhold Eſtate, 


10 Years 1s for that he has no lawful Leaſe here but for 1 Year only, and it is only 
Clearly 4 | 


| 300d leaks by way Of Covenant, agreed per tot. Cur. Bulſt. 190. Paſch. 10 Jac. | 
for 10 Years, Hamlen v. Hamlen, | „„ 13 „ % 0 
Forfeiture. Ibid. — Cro. J. 3or. pl. 6. Lady v. Montague's Caſe S. C. and Same Points accordingly, 
— Supplement to Co. Comp. Cop. 74. S.9. citesS. C,—Gilb. Treat of Ten. 219. cites S. C. but ſays Quere, | 
and See the Book; For the Words Covenant and Grant wake a Leaſe: &c. but in another Caſe it was 
held, that theſe Words by Conſtruction might make a Leaſe where the Lands might be let; but 
_ otherwiſe where the Lands could not be let, which Diſtinction ſeems very reaſonble; for the Wore; 
themſelves do not import a Leaſe, and would be a very injurious Conſtruction to make them a Leaf, 
and ſo a Forfeiture, when they only import of themſelves a Covenant. — A Leaſe, that will make a 


85 Copy holder forfeit his Eſtate, ought to have a certain Beginning and End, or elſe it is a void Leaſe, 


and can oonvey at molt but an Eſtate at Will, which is no Forfeiture. Gilb. Treat. of Ten. 218. 
/ / on eng, e 53 


Supplement 0. A. Copy holder for Life hath Licence of the Lord to make a Leaſe for 5 
: ak Years, if he live ſo long, and makes a Leaſe for 3 Years without Limitation, 
8 4 cites YET it is no Forfeiture of his Eſtate, becauſe the Leaſe without any ſuch 
5. C. but if Limitation to the Eſtate ſhall determine by the Death of the Leilor, and 
he had been therefore not material, but if it had been with a Limitation, that if F. &. 
1 2 had lived /o long, That Peradventure had been material ; wheretore it 
| it had been Was adjudged tor the Plaintiff, Cro. J. 436, 437. pl. J. Mich. 15 Jac. 
a Forfeiture B. R. W orledge v. Benbury. 5 n | 7 
Wo u,, . ST 
to have made ſuch an abſolute Leaſe, becauſe he had done more than he was licence1 to do by the 
Law; And ſo it was adjudged in Hall and Arrowſmith's Cafe, which ſee in 


P. pham's Rep. 


11. If ot 
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| 11. Infant Copyholder in Fee leaſes Fi or Tears without Licence, rendring Godd, 364. 
| , Rent; and af frll Age he accepts the Rent, and after ouits his Leſſee, as 450 2 
who brought an Ejectione Firmæ and agreed by the Court. 1. That e eee 
Leaſe for Years by a Copy holder, although that it be a Forfeiture, yet — Jo. 157. 
it is no Diſfeiſin to the Lord. 2 That the Leaſe is not void but void- pl. 2. S. C. 
able, and may be affirmed by Acceptance and Judgment for the Leſſee N 05 on 
tor Years. And agreed that ſuch a Forteicure, does not bind an Infant. CES 
Trin. 2. Car. B. R. Aſhfield v. Aſhfield. ">: dwelt 
Noy. „ 93+ © $32: 4. Cal... „Alhneld. ed by all the 
$9 | „ TITS | — „ - .. Taltices and 
Barons in the Exchequer Chamber. —— Lat. 199. S. C. agreed that it was no Diſſeiſin th the Lord, 
and adjudged that rac Leale was not void, but the Leſſee had Judgment againſt the Int int. | 
If the Copy holder make a Leafe it is a Forfeiture, yet it js no Diſſeiſin to the Lord, which is plain 
from the Caſes that fay ſuch a Leaſe is good againſt every Body but the Lord, for it could not be a Leaſe 
It all if it. were a Diſſciſin; It id a Forteiture, becauſe the Copyholder has broke the Cuſtom of the 


— 


, Manor, by bringing in a "Tenant without any Admittance, but it is no Diſſciſin in Favour of the 
; Lord ſince the Copy holder hath ſuch Eſtate as may laſt much longer than the Leaſe, and not a bare 
; Leaſe at Will. Gilb. Treat. of Ten. 21, 218. e 9 8 8 
12. A. Copy holder for Life being indebted 100 1. and one P. S. Being Bound „„ 
with him for the Debt, A. executed a Deed to P. by which he did covenant, Ee 
A grant, and agree with P. &cc. that he ſhould have and enjoy his Copyhold 
t Lands for ) Tears, and jo from 7 to Tears, for and during 49 Tears, if 
7 A. ſhou'd ſo long live, but to be void, if the ſaid 100 l. was paid by A. &c. 
It was inliſted, that this was not a Leaſe ſo as to entitle the Lord ro a 
4 Forfeiture ; the Word (Covenant) or the Words (to have, hold, and 
= enjoy) in Caſe of Freehold will make a Leaſe, but if conttruing it to 
e be a Leaſe will work a Wrong, then it is only a Covenant, and no In- 
. tereſt: veſts, therefore this Being in the Caſe of a Copyhold, thall never 
be conſtrued to he a Leaſe, becauſe it would work a Wrong both to the 
u Leſſor and Leſſèe, tor the one would forfeit the Eſtate, and the other 
r, would loſe his Security; The Court inclin'd that it was a good Leaſe, 
8j and conſequently a Forteiture of the Copyhold, that the Meaning of the / 
E Parties muſt make Conſtruction here, and that ſeeins very ſtrong that 1c 
ly is a good Leaſe; but they gave no ſudgment. 2 Mod. 79. Paſch. 28. 
IC... oY. ES | RT no 
I; 1 3 — — 3 * : 
rc, | | Me 5 
hi (H. c) Forfeiture. Making Leaſes exceeding the 
aſe 3 Licence. e W 
ea: Re . 
ale, | 5 VV 1-964 1 8 OS | 
go i. T ORD grants a Licence to his Copyholder to grant a Leaſe for The Juſtices 
20 Nears from Michaelmas next, and the Copyholder makes à ſaid, that 
or 5 Leaſe to C. and afterwards (but before Michaelmas) makes another Leaſe a on : 
ion, to B. for 21 Tears each by Indenture; the Juſtices doubted, if making 204 in Inta- 
ach the ſecond Leaſe be a Forteiture, bur Anderſon Ch. J. thought it a For- reſt, end 
and feiture. Mo. 184. pl. 329. Mich. 26 Eliz. Anon. | IG” grad by Ef 
F op the Lord being a Stranger to the Eſtoppel may affirm this Leaſe againſt the Leſſor is the Poubr. Ibid. 


——— Sed Quere, for the Leaſe was void in Point of Intereſt, and only worked by way of Eſtoppel 
betwixt the Parties, and if no Intereſt paſſed, how could it be a Forfeiture ; yet had the firſt Leaſe 
been ſurrendered, the ſecond Leaſe would have taken Effect, and then the Land had been charged 
with a Leaſe without Licence, but till that happened the Land was charged with nothing in Point 


5 of Intereſt, and this not like the Caſe of a future Leaſe, for there the Land is bound preſently, and tho” 
y Rey this may happen to be a Charge, yet the Suppoſition is foreign, and ought not to be intended to work a 


Forfeiture, Treat. of Ten, 229, 


ma» 
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2. Lord liceuces his Tenant to make Leaſes tor 21 Tears, Tenant makes 

2 Leaſes to two ſeveral Perſons tor the Term, if the Lord may amm 

the 24 Leaſe agdinſt the Leſſor is a Doubt. Mo. 184. pl. 329. Mich, 2; 

Eliz. Anon. 53 V 
This proves 3, There is a Difference between a Copyholder in Fee and a Cop 

5 * the De. holder lor Lite, tor if the Lord licences his COpy holder in Fee to 8078 

3 a Leaſe for 3 Years, if he live ſo long, and he makes a Leaſe abſolutely 


not by his this is no Forteiture ; for this Leaſe thall be a good Intereſt againſt the 


Admirtance ; Heir of the Copyholder, but otherwiſe of a Copyholder for Lite and in 
he may have 


both Caſes the Condition is void, and the Leſſee is in by the Copy. 
Treſpaſs, h Ide | N 5 | . O — Hill Q Fl; | B R * f 
|  Ejectment, holder, and not by the Lord. Ow, 73. Hill. 38 Eliz. B. R * Haddon 
or may ſur- V. Arrowſmith — Lp | 
render de- . 5 | 8 . 3 
fore Admittance. Arg. 3 Lev. 327. in Caſe of Glover v. Cope.- —_*Poph. 105. 8 C. re ports this 
Point juſt Vice Verſa, viz. that a Leaſe ſo made by Copy holder in Fee abſolutely where the Licence 
Vas limited, had been a Forfeiture, because he did more than he was licenced to do; but a Leaſe ſo 
made by Copy holder for Life makes no Forfeiture, and they agreed, that ſuch a Licence cannot be 
made void by Condition ſubſequent to undo that which was once well executed, but there may be a 
Condition precedent united to it, becauſe in ſuch Caſe it is no Licence till the Condition is pertormed, 
but the E before mentioned is not a conditional Licence, but a Licence with a Limitation, and 
_ therefore had not been of Force if the Limitation which the Law makes in this Cale had nor been, 
and the Limitation in Law is preterable to a Limitation in Deed, where they work to one and the. 
{fame Effect, and not different. Hall v. Arrowſmich, S C. If Copy holder for Life hath Licence t; 
let for 3 Years if he fo long lives, and he leaſcs for 3 Years abſolutely, it is no Forfeiture of his Eſt te 5 
but otherwiſe in Caſe of a Cher in Fee, Poph. 105. Hill. 38 Eliz. Hall v. Arrowimith.— Gilt, 
I' cat. of Teri. 280. cites 8. C. & S. P. accordingly, but ſays it is otherwiſe had the Copy holder had 
a Fee and the Limitation had been during the Life of a Stranger. —— The Words (it he lives fo 
long) are bur to ſhew how long the Leaſe is to continue, which is no more than what the Lay 
_ appoints, and ſo it is good enough, and they are but Words of Surpluſage and no more than + what the 
Law ſays, and if they had been inſerted in the Leaſe it would have been in vain; had it been inthe 
Caſe of a Copvholder in Fee it had not been warranted by the Licence, for then the Intent would be 
to give him Licence, but rot to hurt the Heir, and without thoſe Words in the Leaſe the Heir ſhould le 
bord, and the Leaſe good; but it is otherwiſe of a Copyholder for Life, for the Law without thoſe 
Words determines the Leaſe by his Death. ro. E. 461. 462. pl. 8. S. C. . . 
I S. P. But it it had been with a Limitation, if J. S. bad lived ſo long, that perhaps had been mates 
rial. Cro. J. 437. in Caſe of Worledge v. Benbury. 5 i „FF 
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DD) de 2 a Copyholder bargains and ſells the ＋ to another inFee, 
pl. 11. in and atter the Deed is not inrolled, yet this is a Forfeiture, for 
Fol. 508. — it would have determined a Leaſe at Mill, being made by a Leſſee 

If a Co y- at Will. Contra M. 38 39 El, B. K. 

Holder oar- . JJ 86 C 1 5 

gains and ſells hy Deed indented and inrolled "tis no Forfeiture of his Copyhold, of which the Lord 

can take any Advantage. Godb. 269 pl. 374. Mich 5 Jac. in the Exchequer, cites it to have been 
fo adjudged in London's Caſe, -—- Supplement to Co. Comp. Cop. 76. S. 10. cites S. C. accordingly ; 
becauſe the Copyhold did not paſs by the Deed. And in that Caſe it was cited to be adjudged 
in London's Cafe, that if a Copy-Tenant doth bargain and ſell his Copy-Tenement by Decd indented 
and inrolled, that the ſame is no Forfeiture of the Copyhold of which the Lord can take any Ad- 
vantage; And ſo it was holden in this Caſe. Godb. 269. pl. 374. Mich. 5 Jac. Anon. 4 


Thisin Roll 2. So ff a Copyholder makes a Decd of Feoffment with a Letter 
(b. Diebe of Attorney ro make Livery, though Livery be not made accord 
te ingly, pet this is a Forfeiture, | 
harter of | E 


Feoftinent, or a Deed of Demiſe for Life, but makes no Livery, this is no Forfeiture, becauſe no- 


ding patles, and therefore no Alienation, but otherwiſe it is of a Leaſe for Years. Co. Litt. 55. 4 


as 


-C3ith, Treat. of Ten. 220. cites S. C. and favs, that by a Leaſe for Years an Intereſt paſſe, 


- Where the King was Lord of a Manor, and a Copyliolder within the {aid Manor made a 
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oy the Delivery of the Decd, and therefore it is a Forfciture. ——=Gilb. Treat of Ten. 320. 


cites S. C. 


. But otherwiſe it ſtems it is ik it be without a Letter of Attor- Iii in Raul 
ney, tor it refs in him at all Times to perfect it, and ſo his Will is >} is 


as it ſeems it is to be intended. | N 
Le. 100. —Gilb Treat. of Len. 329. cites S C = It wis adjalg'd in the Exche "tha 


| : | Ts ; d eaſe for 
Lives, and made Livery, and afterwards the Survivor of the 3 continucd in Poſſeſſion 4oY ears ; And 


in that Caſe, becauſe that no Livery did appear to be made upon the Endorſement of the Deed, (al- 
tho, in Truth there was Livery made) that the ſame was no Forfeiture of which the King ſhou'd 


take any Advantage. Godb. 269. pl. 374. Mich. s Jac. Anon. 


4 Entry en le Poſt againſt an Abbot, who ſaid that his Predeceſſor 
leas'd the Tenemnents to the Demandanr, Habendum at Will, by Copy, 


- who enfeoff' d the Demandant, by which the Alu enter d for Aliena- 


tion to the Difenheritance of his Houſe, and admitted for a good Bar, by 


| which the Demandant ſaid, that his Grandfather was ſeiſed in Fee, 
| abſque hoc that the Predecetlor leaſed Prout &c. Br. Entre en le Per 


pl. 33. cites 11 II. 4. 83. 


J. A Surrender by Tenant for Life to the Uſe of another in Fee, is not Mo. 553. 
any Forfeiture, for it paſſes by Surrender to the Lord, and not by Li- Pl 


very. 4 Rep. 23. A. pl. 4. Paſch. 33 Eliz. | B. R. in Caſe of Bullock Hill. 1 Jae. 
n Dibley.- 3E e ee 


| | Supplement 
| - to Co. Comp, 


Cop. 46. S. 10. cites !S C. but ſtates it, that beſides the Surrender he made Livery of the Land, 
and that it is no Forfeiture for the Reaſon above. — duch Surrcrder in Fee is no Forfeiture, be- 
_ cauſe the Surrenderee comes in by Admittance, and the Lord hath diſpenſed with him. Cart. 238. 
per Cur. Hill. 26 & 27 Car. 2. C. B. Bird v. Kirkby, ——Giib Treat. of Ten. 148. cites Bul- 
lock v. Dibley, that it ts no Forfeiture ; For it may be ſeen by the Court Rolls who is Tenant, and 
ſo the Stranger is at no Loſs to ſue. 5 Eo rg aus 1 


6. Tenant by Copy cannot alien his Land by Deed, for then the 
Lord may enter as into a Thing torteired ro him. Litt. S. 34. But 
when a Man has but a Right to a Copyhold, he may releaſe it by Deed 
| or Copy to one that is admitted Tenant de facto. Co. Litt. 59. a2. 


J. The making of a Deed alone, unleſs ſome Thing paſs thereby is no 
Forfeiture ; As if he make a Charter of Feoffment, or a Deed of Demile 
for Life, and makes no Livery, this is no forfeiture; becauſe nothing 


paſſes, and therefore no Alienation; Bur otherwiſe tis of a Leaſe for 


Tears. Co. Litt. 59. a. 


8. If a Copy holder bs Life ſurrenders in Fee this is no Forfeiture, be- 
8 : 


cauſe it did not paſ 5 
9. If a Copy holder for Life ſuffers a Recovery by Plaint in the Lord's A. Tenant 


by Livery. Co. Comp. Cop. 64. S. 57. 


Court as Copyhold of the Inheritance, this is a Forteiture iplo facto. for Life of a 
| Co. Comp. Cop. | + Fl ; * | 1 5 Remainder 


A. ſuffers a Common Recovery. Reſolv'd per tot. Cur. that without a particular Cuſtom this is no 


Forfeiture of the Eſtate, but it it be, it is the Lord and none elſe that can enter. 2 Mod. 33. Paſch. 
27 Car. 2. C B. in Caſe ot Kren v. Kirby.—Cart. 237 Bird v. Kirkby, 8. C. & S. P. held accord- 


ingly per tot. Cur.—Freem. Rep. 192. pl. 196. Kirby's, alias, K irk's Cale S. C. ſays it was eonccived, 
that the ſuffering v Recovery in Fee was a Forfeiture of the Eſtate for Life ; but that the Lord ſnould 


hold ir during the Life of him that committed the Forfeiture. —— Mod 199. pl. 31. Bird v. Kirk 


S, C. & S. P. held accordingly ; For the Frechold not being concern'd, and it being in a Court 


Baron where there is no Eſtoppel, and the Lord who is to take the Advantage of it, if it be a For- 
feiture, being Party to it, it is not to be reſembled to the Forfeiture of a Free Tenant, and that Cuſ- 
tomary Eſtates have not ſuch accidental Qualities as Eſtates at Common Law have, unleſs by ſpecial 
Cuſtom. _——Gilb. Treat. of Ten. 220, cites 8. C. but ſays it was other wiſe adjudged in the Caſe 
ol Bird v. Keck Ideo Qurre. Ms 5 


10. It 


We, that 
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LD 14. If a Man grants a. Farm by Name, and all his Lands Sc. uſually 


This in Roll 1. IF a Copyholder commits W aſte againſt the Cuſtom of the Ba, 
Den 1 nor, this is a Forfeiture. Co. 4. 27. Clifton's Caſe, ud mitted. 


5 Co. Comp. Cop. 64. S. 57. — Voluntary; As if he pulls down any ancient built Houſe, or if he 


| for Fuel, having other Wood ſufficient ; theſe and the like voluntary Waſtes are Forfeitures ipſo facto. 


Thisin Roll 2. Tf the Copyholder ſuffers the Houſe a and be waſted, 
e this 18 a Forfeiture, Tr. 39 El. B. B. between Ka and Turrer, 


but the Point was for burning an Out- houſe; Adjud dea Forfeiture. — Suffering the Houſe to be 


 euhich the Timber is become rotten, and did not allege in facto that the Cuſtom of the Manor is, that ſuch 
Waſte is a Forfeiture ; for it was ſaid, that although other Waſte by the Common Law is a Forfeiture, 


to decay or fall to the Ground for want of neceſſary Reparation ; or he ſuffers his Meadow, for want 
of mending his Banks, to be ſurrounded, fo that it becomes raſhy, or worth nothing; or his arable 


Dis pl. Aſſent of the Copyholder himſelf, this is not any Forteiture of the 


K 


4 * * — 


12 4 


— 
3 


Copyhold. 
10. If a Copyholder makes a Feeffment " all bis Lands in Dale, aud 
makes Livery in Charter Lands; no Part of his Copyhold Land i; 
thereby forfeited; Bur if Livery be mage in any Part of the Copytcld 
Land, all his Copy hold Lands are forfeited. Co. Comp. Cop. 63. 
4 If a Copyholder Ly Deed of Bargain and Sale inrolled accord ine 
to the Statute, t bargain and ſell all his Land in Dale, having both 
Copyhold and Freehold, his Copyhold is not thereby forfeited ; Por 
the Law will conſtrue this to extend to his Freehold only, rather than 
by any over large Conftruftion make a Forteiture in this Kind. Co. 
Comp. Cop. 65. S. 58. 235 8 
12. If a Copyholder by Deed inrolled bargains or ſells all his Copyl:c!} 
Lands in Dale, or all his Lands in Dale generally, having no Freeb} 
Lands, this is 2 Forleiture. Co. Comp. Cop. 65. S. 58. F 
13. It a Copy holder makes a Bargain and Sale of his Copyhold, and 
it is bt inrolled according to the Statute, this is no Forieiture, no 
more than a Feoffment without Livery, becauſe nothing patles. Co. 
Comp. Cop. 64. S. 58. 3 e . . 


* 
6 


held occupied therewith, and it happens that ſome ot che Lands are Co- 
pyhold, this. will not be a Forteicare ; per Cowper. Ch. G. Equ. R. 


14. Hill. 7 Ann. in Cafe of Oxwith v. Plummer. 


» 4 


a "TK; c| Forfeiture by Waſte. 


I. 


15 in Fol. e | IE | | 
508, —— If a Copyholder commits Waſte voluntary or permiſſive, this is a Forfeiture ipſo facto. 


builds any new Houſe, and then pulls it down again; or if he plows Meadow, ſo that ther eby the 
Ground is made worſe, or lops the Trees, or ſells the Lopping; or if he cuts down any Fruit-Tyrees 


Co. Comp. Cop. 64. S. 57. 


75 E 558 admitted. Co, Lit. 63. 
p44. 7 


ruinous is a Forfeiture, admitted per Cur... 1 Salk. 186. pl. 5. Trin. 10 W. z. 8: Eaſtcourt v. 
The Defendant in Ejectione Firmæ pleaded, that the Lord of the Manor did enter into the Land off 
a Copyholder by reaſon of Forfeiture for Hafte committed, by ſuffering the Hou ſes to be uncovered, by 


yet this beengten Waſte is not; ſed non allocatur ; for all Waſte done by a Copyholuer is forfeitable. 
Ow. 17, 18. Trin. 36 Eliz. B. R. Downingham's Caſe, —— Permifhve ; As if he ſuffers his Houſe 


Ground ſo to be ſurrounded, that it is become unprofitable; Theſe, and the like permiſſive Waſtzs, 
are Forfeitures ipſo facto. Co. Comp. Cop. 64, S. 5 /. 5 


FS YH OY S 


This in Roll z. Ik g Stranger commits Waſte upon the Copphold, without the 


c 
WF 


y by Eſtate of the Copyholder, Co. 4. 27..Clifton's Ca/e agreed. 
cutting = | 5 3 | 
Tio or if another who oc cupies by Sufferance of Copyholder cuts them, this is a Forfeiture oke the 


Copy hoid. 
2 


% 


to be 
zurt v. 


and of 
e a, by | 
at ſuch 
eiture, 
itable. 
Houſc 
wan! 
arabic 
altes, 


* the 


of th⸗ 


Gil 


the Copy holder, Was it may amouat to a Determination of his Will. 


cutting the Trees, if 
bor the other. 
or the —— 


| torepair his Copyhold Houle, which is in Decay, 


El. B. R. by Clinch, . 


ber Powell J. Lutw. 803. Trin. 11 W. 3. — Voluntary Waſte is a Forfeiture by » 
Law, but negligent Waſte is not without a Cuſtom. Noy 51. by Anderſon and Walmſley, Mich. 37 


r the 


Ibo 


N —— — ꝑ ꝑ — — — — ñ— cs 
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hold. Mo. 49 pl. 149. Paſch. 5 Eliz. Anon. Dal. 49. pl. 12. S. C. in toridern Verbis. 
b. Treat. of Ten. 221. ſays it ſeems no Forfeiture, becauſe it is not the Copyholder's Act; and 
ſays, that Ld. Coke in numbring permiſſive Waſte does not reckon the Waſte done by a Stranger; 


And that it is ſo reſolv'd in Clitfon's Caſe, but that it the Husband commits Waſte in the N ot 
ought to be the wiltul Act of 


the Wife, it is a Forfeiture zand ſays, that it ſeems every Forfeiture 


4 Ifa Copyholder. cuts down great Trees, (ſcilicet, Elms, ) to This in Roll 


repair his Copyhold Houſe, which ts in Decay, and employs them ac- (D) is pl. 


 cordingly, this is not any Forteiture, becaule the Law allows it to 18. 


him, without any Cuſtom to warrant it. M. 38, 39 Eltz. B. K. holder date 


between Kat and Harding, per Curiam agreed and adjudged. down Trees 


| | 3 a | 7 EET | without a 
ſpecial Cuſtom for it, it is a Forfeiture by the Common Law; Per Gawdy and Popham, becauſe it is 


to the Lord's Difinheritance , bur per Popham, if it be found that he did it for Reparation of the 
Hcuſe, whereby it is made better, there peradventure it is otherwiſe. 


Ac : £ rwiſe. Cro. E. 292. pl. 3. Hill. 35 
Eliz B. R. the 8. C. — Ibid. 499 pl. 19.S. C. the Court as to this Point were not all agreed, whe- 
ther it was a Forteiture or not, in regard it was found that he cut them for Reparations, and thar 
they were neceſſary for that Purpote. ——— Mo. 392. pl. 508. S. C. and the Juſtices agreed, that the 


5. So ik a Copyholder cuts down two great Trees (cxilicet, Elms, This in Roll 
and employs one (D) is Pl. 
of them accordingly, and leaves the other ready to be employed. 6 


though he had cut down more than would ſerve his Turn for the v. 7 8,8 


bg „8. . 
preſent, yet this is not any Forfeiture, for a Yan cannot preciſely & s P by 


| know what will be lufficient. Mo. 38, 30 El. B. N. between Ea G*vdy and 
and Harding, per Curtam. Et 40 & Fr El, adjudged, = a 


enner ac- 

— 
393. pl. 508. ſays the Court took it, that the making Reparations with it, though it was ſive Years 
after the Cutting, and after the Entry for the Forfeiture, and the Action brought is 
with the Forfeiture, becauſe Timber ought to be ſeaſoned before it is 


6. [But] if a Copyholder cuts Trees to tepait his Houſe, and after This in Roll 
does not employ them accordingly, bur ſutters them, after the Cut-(P2 is pl. 


| t. 20 


ting, to be purified and rotten, this is a Forfeiture, M. 38 & 39 4 


75 TT ww. hag 
_ firſt Reſolution in S. C. 


7. If there be no Cuſtom to the contrary, Wafte, either permiſſive or It is now 


3 of a Copyholder, is a Forfeiture of his Copyhold. Co. Litt. ſettled, that 


Ymiive © 

aſte is a 
Forfeiture; 
the Common 


. It was faid by Hobart, that a Copyholder may hedge and incloſe, Gilb. Treat. 


but not where it was never incloſed before, and agreed by him and War- of To 319; 
burton, that a Copyholder may dig for Marie without any Danger of & 8 . 

Forfeiture, but he ought to lay the org Marie upon the ſame Copybold ſays it ſeems 
oh and not upon other Land. Winch. 8. Paſch. 19 Jac, in Paſton's to him that 
_— 3 . 


of Inheri- 


2 cannot, without a ſpecial Cuſtom, dig for Mines ; neither can the Lord dig in the Copyholder's 


nds, for the great Prejudice he would do to the Copyhold Eſtate ; And the Copy holder himſelf ſeems 


to have no Intereſt in the Inheritance of the Lands. 


Sid. 152. pl. 20. Trin. 15 Car. 2. B. K. 
* P. as to Mines, Obiter, but left a Quere. —— 8. P. per Cur. Obiter. Hetl. 8. in 


Copyhold. 5 „ 


not employ d upon Reparations, is a Forfciture, no Cuſtom being the one war 


e * | 
but 8. P. does not appear. Gilb. Treat. of Ten. 221, cites 8. „ mY ei Hug O. 


o. 392. pfl. 


& S. P. and 


- 2 cCopyholder 
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The Caſe 5 A Copy holder ſuffered a Houſe to fall, and repaired it 3 yet held to 


| of Ten. 221.54, 2 Forfeiture, but digging or improving it in the fame kind ir not : 


— Hetl.$. Utherrt. 


Paſton v. Manne S. C. cites the Opinion of Popham D. 361. pl. 12. 30 Eliz. that it is ok Waſte. 
- Hurt, 103. in S. C. cites D. 361. Altham's Cale. j cf iron o mp mr aro 


| Gilb.Treat. 12. Converting part of the Land into Piſchary by a Copyholder is 1 
_ of Ten. 221. Forfeiture; Per Hutton J. and it was not denied. Litt. R. 268. Paſch, 
__ {0 CE J) 


(D) is pl. 6. | | | | | 5 
in fol. 50% — „„ „V VVV 

| Gilh Treat. 1. Tf a Copyholder erects a new Houſe upon a Copyhold without 
of Ten. 221. + 

cordingty; Ment of the Tenement, though he alters the Nature of the Land 
| but ſays that oy it ; and this is not Walte in the Leſſee for Bears, Palch. 33 


that this 


better, yet it is in another Kind, and cites 22 H 6, that it Leſſee alters his Houſe, and makes it bigper, 
and takes Timber for it, it is Waſte ; but it was reſolv'd there, that if he betters the Land in the 
Fame kind it is no Forfeiture or Waſte. - Hutt. 103. Arg. ſays that it was adjudg'd in Brooks's 

___ Caſe at the firſt coming of Popham to be Chief J. that building a new Houſe is 
jc alters the Nature of the Thing, and puts the Lord to more Charges, 


So wherea 2, A Woman Copyholder built a new Houſe upon the Land, and it 
Liebe je , Was agreed to be a Forfeiture, 4 Le. 241. pl. 393. in Ward's Caſe cites 
= Houſe Hull. 8 Jac. Anon, NT | : = 8 8 V 
was before, and without laying 4 Acres of Freehold Land to it, and fo within the Statute of Cot- 


Ch. J. Poph. 14. 


Het. 5.S.C. 3. A Copyholder may hedge and incloſe, but not where it was never 


Fer Dode- 4. It Copyholder eres a Mill upon his Freehold it is a Forfeiture. 


pl 393. Paſch. 8 Jac, B R. Ward's Caſe. 


6 2 OP 
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Copyhold. 


* 1 
* 


— 


cited out of be a Forfeiture, and it is not like to Waſte at Common Law, for there if it 


ö Lat. is miſ- 


printed and be repaired betote the Jury hath View, it is well enough; Skig, 211 
ſhould be in Pool and Archer's Caſe, cites Lat. 277. & Palm. 417. 

Mich. 5 Car. Cornwallis v. Hor wood, or Hammond. Palm, 417. Paſch. 1 Car. B. R. the S. C bm 
I do not obſerve S. P. CY | 


10. Pulling down a ruinous Houſe is a Forfeiture, unleſs there is a 
Cuſtom to the contrary, becauſe Waſte lies not againſt 4 Cop holder, and 
et the Lord in favour may amerce ſuch a Copy holder if he will. Arg 
et. 6. Paſch. 3 Car. C. B. VV N 
11. Meliorating the Land in other kind, as turning it into Hop-Ground 


Gilb. Treat. 


in Caſe of 


* 


— 


— 46 + 


nw i- c] Forfeiture by Building, or Inclofue 


Licence, this is no Forfeiture, for this is for the Improve: 


then it ſeems Eliz. B. R. between Cecill and Cave. 
Houſe muſt be ſubject to all the Cuſtoms of Copyhold Land.; and therefore if he pulls it down again 
it is a Forfeiture. — Litt. Rep. 266. Arg. cites 8 Jac. B. R. Brooke v. Bee, where a Copy holder 
built a new Houſe upon Part of the Land, and it was adjudg'd a Forfeiture; For though the Land is 


a Forfeiture, becauſe 


P 


tages, and after his Death Rever ſtoner pulled it down, this is a Forfeiture, Bulſt. 50. Mich. 8 Jac. ad- 
judg d. Brock v. Beare. If a Copyholder builds a Houſe, but it is not covered, it is no Forfeiture 
ro pull it down, for till i 15 covered it is not a Houſe 4 per Fenner J. Bulſt. 50. — P. by Popham | 


but no Judg- jncloſed before; Winch, 8. Paſch. 19 Jac. cites it as ſaid by Hobart ia 
ment. Paſton's Caſe. . 199 8 r 


125 10 Ly D. 211. b. Marg. pl. 13. cites Trin. 1 Car. Gray v. Ulyfles. ] 


of Gray v. Uliſſes S. P. If a Mill be ſet upon Poſts no Waſte lies for it; adjudged. 4 Le, 241. 


5. In- 


, 


1 


1 — — 
— PR 
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5. Iacloſare of Land with Gaps in which the Lord has a Fold-Courſe Hetl. 5. Pa- 
for 500 Sheep is not a Forfeiture; for it is a Thing collateral to the Land, fron v. . 
and 2 Forfeiture of a Copyhold is always by ſome Thing done to the ” 3 8 
Copyhold Land itſelf, and this Fold-Courſe is a Thing which com- Conrt ſaid, 
mences by Agreement, and is but a Covenant, and not a Common thar it is to 
Right, and Forfeitures are odious in the Law, and ſhall be taken ſtrict- >< preſumed, 
1y, and all the Court were of Opinion, that this is no Forfeiture. Hutt. ce gray 


—_— 


103. Paſch. 5 Car. Paſton v. Utbert. — 
ſure, unleK it be exprefily ſhewn to the contrary ; Sed adjornatur Lit. Rep. „ | 
ed 


Gilb. Treat. of Ten. 227, 228. cites S. C. that becauſe there w 
Inctoſure it is no Forfeiture; but if there had 
Cauſe there is no other Remedy. 


0 ere was a Cuſtom to Fine for ſuch 
been no Cuſtom to Fine it ſeems it is a Forfeiture „be- 


| 
; ö . 3 ä 5 N 5 3 
> (M. c) Forteiture. By Crimes. Conviction, At- 
%% ay 
R. t. IF a Copyholder be Outlawed or Excommunicate ; that the Lord 
I may have the Profits of his Copyhold Land, a Preſentment is 
_ Bt. IHE i @ Þ, EO pr og NS 
6: 2. The Cuſtom ot a Manor was, that if a Copy bolder commits Feloxy Supplement 
and it be preſented by 12 Homagers, that the Tenant ſhould forfeit histo Co. 
Copyhold ; ſuch Preſentment was made againſt A. but afterwards at phe my. Co | 
Alffes A. was acquitted ; the Lord ſeiſed the Copyhold ; it was adjud 12 8. cg = 
ed no good Cuſtom, becauſe in Judgment of Law, before Attainder it S. C. accord- 
is not Felony, Godb. 267. pl. 370. Hill. 6 Jac. C. B. Pagington alias ing .·—— 
out JJ d IO OL Res _ 8 
we- 3. Another Point was, whether the ſpecial Verdict, agreeing with the — 
and Preſentment of the Homage, that A. had committed Felony, did intitle Cooper. 
38 the Lord to the Copyhold notwithſtanding his ac * Quere ; for S. P. and 
5 it was not reſolved. Godb. 267. pl. 30. Hill. 6 Jac. C. B. Pagington g G to be 
25 ,,, t 
„ - (( d ²⁵ÜU!..... 0 
older E clearly a good Cuſtom, viz. that if any Copy holder commits Felony, he ſhall forfeit to the 
nd 1s Lord his Copyhold, and that the Lord upon Preſentment of this by the Homage may enter and 
gger, ſeiſe the ſame, but whether the Verdict and Acquittal ſhould conclude the Lord of his Entry the 
n the Court deliver'd no Opinion, but Curia adviſare Vult, and the Parties ſubmitted the Matter to 
ood 4 Williams J.—2 Brownl. 217. S. C. accordingly,—Gilb. Treat. of Ten. 227. Site 8. G 
15 4 Copyholder convi of Felony has Clergy allowed before Attainder; Conviction 
the Court inclined ſtrongly that it is no Forfeiture without ſpecial ot Felony 
nd it Cuftom, but on the Importunity of Counſel it was appointed to be ar- — *·˖ò„ 
Cites gued again. Lev, 263. Hill. 20 & 21 Car. 2. B. R. Jory v. Pawley, thereof by 
was held a Forfeiture of the Copyhold Eſtate, there 1 Cuſtom found, that 9 1 
ſeiſe. Le. 1. Borneford v. Packington. — S. C. cited 


v. 263. and diſtinguiſhed the Caſe thery 
from this Caſe of Jory v. Pawly, becauſe there was a Cuſtom found which was not found here. 


5. An Owutlawry-of Felony is an Attainder, and in Caſe of Copyholds Lev. 263. 
the Land goes to the Lord, and not to the King, and the Cuſtom is ood > C. = 
Cauſe to 3 bac ſhall enſue the Trial of the Fact, and on Acquittal 2 


ever is difcharged. Per Keeling Ch. J. to which the Crown agreed. 2 e.. 


art ia 466, 467. pl. 51. Hill. 20 & 21 Car. 2. B. R. in Cale of Jory v. 
ture. 6. By Attainder of Felony the Copyhold Eſtate for Life is abſolute- 

| ly determined, ſo that after ards the Perſon attainted is no Copyholder | 
, 241- | ; | | nor. 


 In- 
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128 8 Copyhold. | 


i. 


nor can be of the Homage, or take a Surrender out of Court. 2. Jo. 189, 190. 
Hill. 33 & 34 Car. 2. B. R. Beniſon v. Stroud. e . 
Skin. 8, 9. J. In Caſe of Attainder of Copyholder tor Lite Preſentment is on. 
183 ly for Inſtructions of the Lord, but he may enter before any Preſent. 
Ch. J. held, ment 2 Jo. 189, 190. Hill. 33 & 34 Car. 2. B. R. Beniſon . 
that Entry Stroud. 3 TT = 

Was not ma- ND. | 1 3 
terial, but that the Eſtate would be in the Lord preſently without ſeiſure. Curia adviſare vult. 
3 Lev. 94. Strode v. Denniſon $ C adjudg'd that the Eſtate for Life was determin'd by the At- 
tainder, the Copy hold being only a Tenancy at will, the Artainder determines his will, and tho the 

Lord does not enter, and the King Pardonsthe Felony, yet he in Reverſion for Life may enter. Ag. 
judg'd in B. R. and affirm'd in Cam. Scacc.——2 Show. 150. pl. 133. Benſon v. Strode S. C. ag. 

jornatur. N e | 1 
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8. It ſeems, if a Copyholder commits Felony or Treaſon, he forfeits ty 
the Lord, without any particular Cuſtom, elſe a Felon would have ng 
Puniſhment in his Poſterity, if he had Copyholds of never fo great 
Value. Coke in one Place ſays, if a Copyholder commits Felony or 
Treaſon, he forfeits his Copyhold preſently ; in another Place he lays 
he forteits upon Preſentment; and in a zd place he ſays the Lands 
eſcheat ro the Lord. In none of theſe Caſes he mencions any Cuſtom, 
but ſpeaks generally; It is a Forteiture preſently before Indictment 
or Attainder, as it ſeems, becauſe the Cuſtom will not in favour of 
a Felon, ſupport an Eſtate at Will, but let the Lord determine it, as 
in Caſe of any other Eftate at Will, the Law will not give his Eſtate 
to the King, becauſe then the Lord would loſe his Services. Gilb, 
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[N. c] Forfeiture by Non-Feafance ; Not coming in 
on what Summons or Notice. And how Advantage 


Thisin Rel 1. F a Coppholder makes a voluntary and obſtinate Abſtracticn 
(C.) is pl. 7. of his Suit from the Court of the Lord upon ſufficient Warning, 
5 Fn Pg — this is a Fortetture; My Reports, 14 Ja. Buttevant and Pickhof 
4:9 pl: 2. adjudged, Y. 13 Ja, B. R. between f Saut hent and Adams, pet 
N v. Wemibank. 8. C adjudg'd. I Roll Rep. 256. pl. 24. S.C | 
_ &$.P, per Cur. ——3 Bulſt. $0. Belfield v. Adams 8. C. & S. P. admitted. P 


Tbis in Roll 2. Jf the Lord gives a particular Summons to every particular Co- 
(C.) is pl. 6- ppholder, chat he will hold a Court at a certain Place, at a certain 
(Fal. Time, if ao them da not come at the Day, this is a Forfeiture. 
NR. _ 23 Elz, Sir Chrifopher Hatton's Cale adjudged; cited 

Cro. E. 505. D. 38 Eliz. B. B. in Criſp and Frier's Cale, ©" 

in pl. 30. 5 | SID OO 
Cite v Fryer cites S. C. againſt his Tenants of W ellinghorongh, and S. P. agreed there per Cur.— Mo. 
350. pl. 468. S. C & S. P. cited, but ſays not whether the Summons was particular or General. Noy j$. 

5. C. & S. P. cited Sty. 241. cites & C. —— S. P. admitted per Cur. 3 Bulſt. 80. Mich. 13 Jac. 
bid. 268, 269. S. P. admitted per Cur.— But in Sir Chriſtopher a Caſe it was agreed 
that if he could excuſe his not coming upon any good Cauſe as Sickneſs &c. it ſhould ſave the For- 
feiture. Cro. E. 506. ——Gillb. Treat. of Ten. 21 5: S. P. and ſays that if a Copy holder be in Debt, 
and is atraid of being arreſted, or is a Bankrupt, and keeps Houſe, theſe are good Excuſes. 


3. it 


20594 AY 2 — 


1 30. to 
Caſe. 85 i 3 been 
(((( ge d dd . NE 
Eliz. in Sir Chr. Hatton's Caſe againſt the Tenants of Willingborough.——Gawdy J. ſaid; if the Co-—- 
pybolder be impotent the Lord may ſet a Fine upon him, and if he will not pay the Fine it is reaſbn 
tion that he ſhould forfeir his Land. Le. 104. pl. 139. Mich. 30 Eliz, B. R in Sir John Braunch's 
Ing, 8 : E e %%% er cers WE 


Co J. The Summons of a Copy holder to appear at the Lord's Court was made Supplement 

tall at the Church , the Copyholder did not appear; all the Court held, that - op Ons 
ure. this was not any Cauſe of Forfeiture, becauſe it was not ſpecially fhrwed | iff > Dag 
cited to be the Cuftom to make ſuch Summons, and it would be hard to make it 8. C. M 


— Mo. and cited the Caſe ot Ld. Dacres v. Harleſton to the Purpoſe, Godb. b. K. Sl 
— - 142. pl. 176. Hill. 36 Eliz. C. B. Anon. = 85 5 John 
z Jac. I OR BT : 3 HBraunches 
hed Caſe; the whole Court held, that general Warning within the Pariſh is ſufficient ; for if the Tenant 


129 


— — —ä— 2x 9 4 * - k 


.- : » . — . 4a - a 
* POD SEE ET | an. „ „„ 


Co pyhold. 


— = 


3. But otherwil-it is upon general Summons, for there perhaps the This in Rot 


 bouje, Per Curiam, upon a general Summons in the Church, accord— eo perform 


Services, or 3 
ing to the Cultoin, Coke's Cntries 283. between 7averner and Crumwell, wiltul Ab- 
adzudged, where a general Summons in the Church without al en 


legung a Cuſtom to fummon a Court in the Church, r 


put in the laſt Caſe the dummons ought to be Perſonal, or at his Houſe, or it ought to be 
bad Vetice, and 4 Day's Notice was held ſufficient, though Walmſley thought there ought to be 12. 
(ro. E 353. pl. 10. Mich, 36 & 37 Eliz. C. B. Taverner v. Ld. Cromwell. Godb. 142. pl. 156. 
Hill 36 Eliz. Anon. ſeems to be 8 C. & S. P. per tot. Cur. and to that Purpoſe was cited the Caſe of 
Id. Dacres v. Barleſton Le. 104. pl 139. Mich. 30 Eliz. B. R. Braunch's Caſe, held per tot. 


teiture, but only Negligence ; and after Summons it 1s a Forfeiture without an exprets Refuſal, as in 


tendance there can be no Court. Gilb. Treat. of Ten. 21 5.—And Ibid. ſays, that the Opinion that 
there mult be a Perſanul Notice is moſt reaſonab'e; for as 4 Days Notice has been adjudg'd a ſufficient 


* 


der his Fine; And if the Death of his Anceſtor be not preſented, nor Pro- nag Fo. 5 
clamat ions made, he is not at any Miſchief, though he be of full Age; x B. R. 


Hav ward. 

| S. C in toti- 

3 . 9 

—— 4 Le. zo. pl. $4.5. C. in totidem Verbis.=— Gilb. Treat. of Ten. 216. cites S, C, N 
* This is alter'd by Statute 9 Geo. 1. Cap. 29. which de. Oo 


Cur. Le. 100 pl. 128. Paſch. 30 Eliz. B. K. in Caſe of Rumney v. 


Le. 104. pl. 139. Mich. 30 Eliz. B. R. in Sir John Braunch's 4 506. in 


6. An Attorney appo:uted by the Copy holder cannot do the Services for Supplement 
B. R. Sir John Braunch's Cale. Cop. 83. 8. 


„ 
& 8. P. accordingly. 1 


Parſona ! Notice, for his Refuſal muſt be wiltul to make a Forfeiture, 39, Mich. 


himſelf be not reſiant upon his Copy hold, but elſewhere, his Farmer may ſend him Notice. 


Hatton's Caſe, againſt his Tenants of Wellingborough, and the ſame was agreed by the Court 
Mich 38 & 39 Eliz. in the principal Caſe. | 


T1 $ Sur- 


pher Hatton 8 Caſe, held M. 5 Jac. B. between Finer „ r n 


averred that be 


Car. that general W arning within the Pariſh is ſufficient ; for if the Tenant himſelf he not reſiant 
upon his Copyhold, but eiſewhere, his Farmer may ſend Notice of the Court to him. ———Non-ap- 
ea rance at Court after Summons is a Forfeiture of the Copyhold, but wichout Warning it is no For- 


Caſe of Rent; for the Conſequence is more fatal in this Caſe, becauſe without the Copyholder's At- 


Bj Time of holding a Court, how can a Copy holder be ſummon'd in that Time that lives 200 Miles 


4 If a Copy holder dies, his » Heir within Age, the Heir is not bound S. P. Lhe --- 
to come to any Court during his Nonage to pray Admittance, or to ten- 221. pl. 29. 


3 PET Anderſon v. 
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5. If a Man be ſo weak and feeble that he cannot travel without Danger, S P. cited by | 
or it he hath a great Office &c. theſe are good:Cauſes of Excuſe: Arg. K opham Cro. 


him, but he may eſſoin the Copyholder. Le. 104. pl. 139. Mich. 30 Eliz, C, Comp. 


18. ad finem 
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a Forteiture ; for perhaps he had no Notice of it, therefore it ought to be Le. 104. pl. ; 


Cro. E. 505, 506 in pl. 30. Popham cited 23 Eliz. S. P. agreed by all the Juſtices in Sir Chriſtopher 


— —ů — — pm = 
- * 2 Ws SES 8 on — — — a 
— — — : - = a 


= 
7 OR TI >" 


—— — — 


— 
— — 


— 


— 
— 
= 


— IRIS 
< => — 
— 


— — 
a —— — 
S To PE oC ee 


ES — 
88 ˙ 2 
. 


— — — £ 
— — — 
—— —— 
— — 


—— 


Gp — — 


3 2 

— P + ho" - * = 

— 22 1 _— 8 — 
— — — 


130 5 Copy hold. = 


.- 


_ 2 . 1 


— — 


— a. 


Cro, E 899. 8. Surrender to A. for Lite, Remainder to B. in Fee. A. comes , 


- f . IJ 7 - . . ces 74 
pl.10 Paſch. ½ % 3 Proclamations according to the Cuſtom, ihis is a Fort 


44 Elis. eitute 


BR the during the Lite ot A. but on his Death B. may enter. Noy 42. Buf. 


S. C. ad- pool v. Long. 
Judg'd ac- | 


cordingly. - Tei i. 8 C. the Efate of A. md B. are divided Eftares, and the Cuſtom ſhall be 


intended of an intire Fee-ſ1mple given to the ſame Perſon; and the Cuſtom being to bar an Eſtate 
mall be taken ſtrictly. Qu#te, if ſuch Surrender is made to A. and B. and their Heirs, and A comes 
in within the Time of the Proclamations, but B. does not, whether it now A. ſhall have the Whole 
or that the Moiety ſhall be fot teiced ? 


I | : | | | | : : 

9. It he be hindred by Sickneſs, or be overflowing of Waters, or if he be 
much in Debt, and fear to be arreſted, or it he be a Bankrupt and keeps 
his Houſe ; then his Default is no Forfeiture. Co. Comp. Cop. oz 

Cro J. 226, 10. Forfeiture was by an Heir beyond Sea not coming in at the thing 


227 pl. u. Proclamation ; after 20 Years the Heir returned, prayed Admitrance, 
and proffered his Fine, but the Lord retuſed. Adjudged that it was ng 


Underhill v 
: Kelley; S. C. 5 b-. 6 | 7 3 2 * | 7 Mr | 9 Wy F 

and held by Forfeiture, the Heir being beyond Sea at the Time ot the Proclamatig; 
4 Juſtices; made, and becauſe the Lord was at no Prejudice ſince he receiv'd the 


char it was Profits of the Lands in the mean Time, Godb. 268. pl. 371, Mich 


no For 7 Jac. C. B. Anon, 


feiture, dut 


Crooke ]. 5 | 5 . „ 
er Williams J. ſaid, that the Lord is at no Miſchief, but may ſeize in the Interim, and tal: 
the meſne Profits, without being re ſponſible for them. — 8 Rep. 99. Lechtord's Caſe, S. C. ug. 


ju dg -d. 8. P. by 3 Juſtices; but it was agreed by the Counſel of the Defendant, that if he had 


* over Sea after the Deſcent to him he had been bound. Cro J. 101. pl. 32. Mich. 3 Jac. B R. 


Whitton v. Williams. Eilb. Treat. of Ten. 216, 217. cites S. C. ſays, that if ſuch Heir be 
within England at the Time of the firſt Proclamation paſſed, and then go beyond Sea, he ſhall for- 


feir, for he had W arning, and ought to have come in, and not have diſabled himſelf from making 


Claim; But if he had gone beyond dea after the Deſcent, and before the firſt Proclamation, this had 


likcwiſe wakes a Quære as to the Lord's being anſwerable for the Profits. Ibid. 


been no Forfeiture, for at the Time of the Court he is to make Claim , ſed Quere ; and Gilbert | 


s Rep 99. a 11. The Cuſtom of a Manot was, that thoſe who claimed Cupyholds by 


Dir Richard Deſcent ought to come at the 1ſt, ad, or 3d Court, upon Preclamations mad, 
Lechſords 7 | I rg ns | ee 
to take up their Eſtates, or elſe they ſhould be forfeited, A Tenant of the 


LO Manor having Iſſae inheritable by the Caſtom, bezond rhe Sea, died; the 
5 Proclamations all paſſed, and the Heir did not return in two Years, but 
upon his Return he prayed to be admitted to the Copyhold, and proffercd the 
Lord his Fine in Court, which the Lord retuſed ro accept ot, and to 


admit the Heir, bur ſeiſed the Land as forfeited. It was adjudged in 
| this Caſe, that it was no Cauſe of Forfeiture, becauie the Heir was be. 


yond the Seas at the Time of the Proclamations, and the Lord was at 


no Prejudice, for that, for any thing appeared in the Caſe, the Lord 
firs of the Land in the mean Time. Supplement 


had taken all the Pro 
to Co. Comp. Cop. 84. S 19: Hill. 3 Jac. C. B. Copley's Cafe. 
4 Bulſt, so. 12. Where a Copyholder in Fee withdraws his Suit to the Lord's 


| Belfield v. Court, and does not attend for 3 Tears, it he was never ſummoned to at. 
Adams, S. C. gend, this is ny a Negligence, and no Forteiture ; but if he had been 


* P. 8 i warned to attend, and atterwards had retuſed, it had been a Forfeiture; 


dealing or ag reed per rot. Cur, Roll Rep. 256. pl. 24. Mich. 13 Jac. B. R. Souib- 
denying to Cote v. T mn EY Or 

do his Suit . : 5 ; | | 
is a Forteiture.— Supplement to Co. Comp. Cop. 75. S. 10 cites 8. C. 


a- 


Roll Rep. 13. A Copyholder was ſummoned to appear at Court, and to do and per- 
420 pl. 21. form his Suit and Services as a Copyhold Tenant &c. He made Default. 
—.— — The Declaration was, that Sectam voluntarie & contemtuoſe ſubſtraxit, & 
8. C. and illam facere rect/avit, and that on ſuch a Day Netice was given ts him 7 

; ” the 


r RT” OOTY 


— 


%%% aan 
VVV». 


6— 


— 
— 


(he Bailiff of che Manor to appear, bat did not ſay by the Command of the though it 
Lord. The Court held clearly, that here is lufficient Matter ot For- was objected, 
leiture of his Copyhold, and that the Declaration is good, and Judg- that the Curt 


1 t al- 
ment accordingly. 3 Bulſt. 268. Mich, 14 Jac, Hammond v. Winni- ledg'd to be 
bank. - ; beld in the 


3 RY See Aſual Place, 
and if ſo, that then Peradventure the Tenant was not bound to come to it, and that the Manor may 


contain ſeveral Houſes, and fo the Place uncertain, yet Judgment was given for the Plaiatiff —Sup- 


. 


plement to. Co. Comp. Cop. 75. 8. 10. Cites S. C. as adjudg'd. 


14. If the Heir of a Copy holder does not come in to be admitted wpon Keb. 287. 
Proclamations, the Lord may ſeize the Land Olioliſque the Tenant comes pl. 98.5. C. 


/ in to be admitted, without any Cuſtom ſo to do, but to ſeize it as forfeit- ume 7 88 
| ed he cannot without a Cuftom ; Reſolv'd. Lev. 63. Paſeh. 14 Car. 2. B. s, the 
| K. Earl of Salisbury's Caſe. „ „ 
t IE. 55 | ſeiſe without 
7 Cuſtom or Perſonal Notice; and the Court agreed, the Ciſe of Cock v. Lee, that one ſaying he would 
0 come in if the Lord had a Court, otherwiſe not, that this is no Forfeiture ; but yet the Lord on ſuch 
h 15. A Queſtion was, Whether in the Proclamation for the Heir to The Procla- \ 
| come in and be admitted zhere ought to be à particular Mention of the Lands that. wr 
dy Name, as they are named in the Copy, or whether a general Pro- comeè in and 
ke dclamation to come in and be admitted to all the Lands of his Anceſtor be admitted 
= be ſuffictent ? This was intended to be found ſpecially, bur afterwards to the Lands 
1 the Parties agreed in Court. Lev. 63. Paſch. 14 Car. 2. B. R. Earl 9 WP: 
be % 88 FBiectwent 
or- 3 . F; ooo on nn Cy Þ LO the Certain- 
lug ty of the Lands were before declar'd, and therefore Windham J. held it ſufficient, unleſs the Cuſtom 
had be contrary, and not like a Demand of Rent, which being generally of ſo much, as is in arrear, is ill; 
dert Quod fuit conceſſum per Cur. the Cuſtom of the Court being to demand it generally and not to ſpecify the 
5 Lands, Keb. 287. pl. 98. Paſch. 14 Car. 2 B. R. Pateſon v. Danges, alias, Lord Salisbury's 
ade, 16. Proclamations whereby the Lord claims Forfeiture of a Copyhold . 
the _ ought to be prov'd Viva Voce, and not by the Court Rolls only; held in 
the | Evidence to a Jury. Keb. 287. pl. 98. Paſch. 14 Car. 2. B. R. Pateſon 
bur v. Danges, alias, Ld. Salisbury's Cale. — F 
1 the 17. The Lord upon Seiſure of a Copy hold may maintain Ejectment till 
d to the Heir comes in to be admitted; Agreed per Cur. Keb. 287. pl. 98. 
din Paſch. 14 Car. 2. B. R. Pateſon v. Danges, alias, Lord Salisbury's 
AS at 18. It is a good Cuſtom that a Copyholder ſpall be diſcharg'd of Suit tOGilh. Treat; 
ord. Court Baron upon Payment of 8 d. to the Steward for the Lord, and 1d. toof Ten 7 
nent the Steward fer entring it. Sid. 361. pl. 5. Paſch. 20 Car. 2. B. R. Port- _ Eo 
9985 bury v. Legingham. But See Tit. Suit ot Court (D.) S. C. pl. 4. and the g. 1 wh 
_ * | 5 e . Me good, if he 
ord's Notes there. A - 1 - miert there 
0 at» IR Es ec 5 92 | J . "ps 
been ders ſufficient to keep Court that live near the Manor, or elſe ſurely the Cuſtom will be void ; for then no 
OT Court can be held. As this Caſe is reported by Siderfin, it is ſaid it was held a good Cuſtom, becauſe 
tute; the Court was a Court Baron, where the Suitors are Judges, but it ſeems to me to be all one; for 
uth- that if it were a cuſtomary Court, if ſufficient Copyholders were near the Manor, it is unreaſonable to 


oblige Perſons that live a great way off to attend; and if the Court be a Courg Baron, if there be not 


obliged ra do it in that Court as well as Frecholders, and therefore it ſeems the Cuſtom cannot be good, 
for no Court can be held. os „ e 


109. There hath been generally practiſed in moſt Copyhold Manors, 

that upon the Mortgage of a Copyhold the Mortgagor ſurrenders into 
the Hands of two cuſtomary Tenants to the Uſe of the Mortgagee, 
upon Condition to be void if the Money be paid at ſuch a Day; now to 


a ſufficient Number of Tenants that live near the Manor, to do the Duty, then Copyholders are 


avoid 


— — 


| reſolved by both the Chief Juſtices in the Starr-Chamber in the Earl of Arundel's 


* 
— * —— —- — —— 


122. 3 Copybold. 


avoid the Fine to the Lord the uſual Way iS; not to preſent the WUTTEeN 10 
at the next Court, but aftet the Court is over to make a neu Surrender in, 
the Hands of two cuſtomary Tenants, ut ſupra 4 % from Tine to Time. 


_— 


as often as any Court ſhall be holden, which Non-prefeutment is at Law. 
exhi. 


a Forfeiture and to be relieved againſt this Forteiture was a Bill 
bired, which North Lord Keeper denied to help, but lett them tg 
Common Law: Skin. 142. pl. 13. Mich. 35 Car 2. in Chancer, 
Anon, . . 5 
20. 9 Geo. 1. Cap. 29. S. 5. No Infant or Feme Covert ſhall forfeit a,. 
Copyhold for Neglect, or Refuſal to come to any Court, and be gdinitted; 
for the Omiſſion or Refuſal to pay any Fine impoſed on their Ad 
tance, 555 „ = 9 


* * : 5 i 
— . * — — — an , 3 , . , a * 
— GB * —_ Je 4 4. * 1 K - * A. _"_ - 


1 [O. c| Forfeiture. 88 
Wha: will be a Forfeiture 
Nonfenſance. 


Reſuſal of | Services. : 


This in Roll 15 a Jury or Homage of the Manor, after a Note made t) 


(C. he 1 preſent rhe Articles of the ottrt, retule to make a Preſenr. 
2 Rack ment according ro their Dath, ik the are Copyhalders, this 18 a 
4 Eli: Forfeiture of their Eſtates. * D. 4 Elz. 211. 31. 
Anon. held 5 „ d on 
dy z Juſtices. —— Supplement to Co. Comp. Cop. 45. S. 10. cites S. C. and ſays, chat it was 
5 by Gawdy J. Mo. 350. in pl 468. Gilb. Treat of Ten. 217. S. P. — Co. 9 8 


| Charged upon Oath to enquire of the Articles of the Court Baron, and ſufficient Matter being given 


to them in Evidence to induce them to find a Matter within their Charge, and they or any of them 


ob ſtinately refuſe to find the ſame, tis a Forfeiture of their Copy hold, 5 Le. 109 pl. 158. Trin. 26 El: 
= 0K. 20 2 e Caſe of Southton v. Thurſton. 9 TR Ts En 


Thun Ren 2. Ik the Coppholder does not pay the Services due ta the Lord, 


* 


Pol. 506 this is a Forkeiture. 42 E. 3. 25. 6. admitted. 


Br. Tenant by Copy &c. pl. 1. cites S. C. and the Lord may ſeiſe the Land; admitted for clear Law 


——4 Rep. 21. b. S. C cited per Cur. and that the Lord ſhall have the Corn then growing. 


gc ce z. If upon a Demand of Services the Tenant ſays, theſe Services which 
Arg. as * you require are doubtfur whether you ought to have them or no, and until 
it be reſolved by the Law whether they are due I will not pay them. Arg, 


1 Path, 16 
Eliz. by the 


Name of Lat. 14. ſays it was adjudged ro be n Forfeiture Paſch. 26 Eliz. be- | 


Vernon v. tween Bar nham and Higgens. 
Huggins. 5 


Lat. 133. art Crew Ch. J. ſaid, It is a Queſtion, if Coryholder denies to do Services which arc 


dubious, whether this be a Forfeiture ? — Gilb. Treat, of Ten. 216. S. P.-—Calth, Rad- 
ing. 67. S. P. | ED SG 


'Co. Camp. 4. Refuſal to be upon the Homage is a Forfeiture; per Gawdy J. 


TY Mo. 350. pl. 468. Trin 35 Eliz. in Caſe of Criſp v. Fryer. 
FN this is a Forfeiture ipſo facto. 5 | 1 vr, Fa 


Sd by a Forleiture. D. 211. Marg. pl. 31. cites Trin. 1 Car. B. R. Rot. 
Jas C 633. Gray v. Ulyſſes. ** N 


mil. 


222 hy, . | we : | 1p. Cop. 63. 3 
57. 8. P. and that it 1s a Forfeiture ipſo facto. It a Copy holder being with the other Copyholders 


Lat 123. 5. If the Lord demands Suit to his Mill, and Tenant refuſes, it 15 


6. 


Law. 


hich 
Until 
Arg. 


. de- 


ch are 
Read- 


v. Cook. 


otherwiſe not. 


= 


L 
— CV! op Or pies Fer or np 2. — — —— — — — 
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Copy hold. 4 


6. It a Copyholder be demanded to do his Services, and he agrees to do 
them, but did uct do them for a * Zime, this is a Forfeiture; per 
Damport and Crew. Lat. 122. Trin. 1 Car. in Cafe of Grey v. 7 
Uliſles, and cited 43 E. 3. 5. N 5 

„. If a Copyholder does not come to do his Services, yet if he be often 
demanded to do them, and ſtill defers, and puts off the Time of doing 
them, tho' he does not abſolutely refuſe, yer it ſeems this makes a 


Forfeiture. Lat. 14. Paſch. 2 Car. Johnſon's Cafe. nk: 
g. In Treſpaſs &c. The Caſe was, that the Detendant being Lord Gilb. Treat. 
ef a Manor, and holding Court, and 


the Plaintiff being a Copy hol- of Ten. 216. 
N r * Cites 9. C. 
der, and preſent in Court, and there being 4 Dueſtion, whether the Court according to 


was legally then held, or not, and he being asked if He did appear or xot, Roll Ch. \. 


anſwered, that if it was a legal Court he did appear, but if it was not a 
lawtul Court, then he did not appear; Adjudged that this was no Con- 


tempt, or Non- appearance, fo as to make a Forfeiture. Roll Ch. J. 
thought if there was no real Controverſy as to the Legality of the 
Court, but that the Words were uſed only as a ſhift to avoid the 


plaintiff's doing Suit and Service, it is a Forteiture ; but otherwiſe, 


if there was a real Controverſy. And the other 3 Juſtices inclined 


that it was no Forfeiture. Et adjornatur. Sty. 241. Hill. 1650. Parker 


1 : 2- 8 K n ** IRE FER 8 . at 7 as. > 7 - 
— N — 


. 


- —_ I 


[P. c] Forſeiture, Refuſing to pay a Fine. 


1. 11 a Copyholder refuſes to pay his Fine for Admittance after it is This in Rall 
due, this is a Forfeiture, Tr. 4 Jac, B. R between Liſhe (D) is pl. 2. 


and Rogers, agreed. * Hoberts Reports 183. between Denny and in Fol Als 
Leman. It there be a Demand thereof from the Perſon of the Tenant, 135 pl. 182. 


5 : 5 fo 8 wy, 13. fac. 
C. B. the 8. C. — Supplement to Co. Comp. Cop. J5. S. 10. cites 8s. C-——— See (C. a) pl. 3. and the 
Notes there. | | | 5 


It was ſaid, that if a Copyholder refuſe to pay a reaſonable Fine, or to be admitted to the Copy- 


hold, this is a Forfeiture of his Eſtate, Sty. 387. Mich. 1653. B. R. Fanſhaw v. Bond. If the 


Lord upon the Admitrance of a Copyholder, the Fine by the Cuſtom of the Manor being certain, 


demands his Fine, and the Copyholder denies to pay it upon demand, this is a Forfeiture ipſo facto. 


Co. Comp. Cop. 64 S. 57. cites 4 Rep. 27. b. Hobart v. Hammond. 


8 2. Tf the Lord aſſeſſes an unreaſonable Fine upon his T2nant, and This . Roll 


the Copy holder refuſes to pay it, this ts a Forfeiture, D. 36 Elix. D ES 


B. between * Zaverner and the Lord Crumwell àꝗdjudged, cited ; 
I2aſch. 38 Eltz. B. B. tn Cri/p's Caſe; tt ſeems this is not Law 35. C bur 
Et vide this Caſe, Coke's Entries 288. where no ſuch Matter S. P. does 
appears to have been in the Caſe. Contra 1 Jac, B. Rot. 18 ee, ee 
* + Staiton and Brady, adjudg'd (as it ſeems) cited Co. b pl. 


779. pl. 13. Dalton v. Hammond S. P. accordingly, held per Cur, and ſeems to be 8. C. —— Supple- 
ment to Co. Comp. Cop. 74, J. S. 10. S. P. — Co. Comp. Cop. 64. S. 5% S. Ff. 
7 13 Rep. 1. Mich. 6 Jac. C. B. Willowes's Caſe, ſeems to be 8. C. & S. P. admitted. 
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TEE 

Lhe __ be ur it atter "the Fine impoſed, the Tenant . che Lone rd. 
. che to mitizute the Fine, and after he retuſes it, the Retuſal ot the 
and the Notes Tenant alter to pay this unteatonable Fine 19 a Forkeiture, Halſch. 

there, 36 El. B. in Taverner and the Lord Crumwell's Caſe agreed ; 


ſcems this is not Law. Et vide this Caſe, Coke's Entres 1 
NY! where no ſuch Queſtion appears in the Cale. : 
This in Roll 4. Ik the Lord aflefles a Fine where the Fine is not certain, and 


. is pl. 5. the Tenagt retuſes to pay it, though this be atter adjudged to be a 
bag þ ny reaſonable Fine, pet this is not any Forfeiture; becauſe it was 
ſcem'd, that dubious to the nant, and Matter of Controveriy between Lud 
a Copyhol- and Tenant, wherher 1t was reaſonable, 


der's reſuſ- | 

Ing to 15 Fine in a dubious Marter, is not ſuch an obſtinate and vilful Refuſah as will incur Forte. 

ture. 3 Lev zo. Trin. 3 W. & M. in C, B. Barnes v Corke.—— But where the Fine is certain he 

ought to tender it, but contra where it is uncertain; for the Lord ought to aſſeſs the Fine and ad 
mit him, and give him a convenient Time to pay it. — Cro. E. - 700. pl. 13. . 4 & 43 Eliz, B. R. 

8 Dalton v. Hammond and if he pays ic not, then the Lord to enter. 


1 Were a Fins | is denied after Admittance it is a Forfeiture of the 
Copy hold, cited by Popham Ch. J. 4 Rep. 28. a. in pl. 16. Mich 42 
& 43 Eliz. as adjudg'd in Sands's Cafe, and that it was fo refols? 4 
by Wray and Periam, Juſtices of Alliſe in Evidence to the Jury in. 
(ie ot Bacon y. Fenn, 
Cro. E ies 6. It the Lord demands an Ber Fine. and the Copybolder refuſe 
9 15 pay it, this is no Forteiture, but otherwiſe where a reaſonable Fi the is i8 
. de manded. Mo.“ 622. Pl. 851, TS. 42 & 43 Eliz. Dalton 
27. b. pl. Hammond. 
10. Hubbard 


v Hammond 8 C. & 8. p 3 to Co. Comp. Cop. 15 4 10. 8. c & S. 2 Gilb. 
5 Treat of Ten. 205. Cites S. C. and 13 * 3. [Willows * | 9 


It the Fs hy he Cuſtom of the Manor be uncertain, tho' 4 
0 Fine be aſſeſſed, yet becauſe no Man can provide tor an 
Uncertainty, the Copy holder is not bound to pay it preſently upon 
demand, but ſhall have convenient Time to diſcharge it, if the Lord 
limit no certain Day for Payment thereof; and if within convenient Tine 


it be nt diſcharged, this is a Forteiture without Preſentment. 0 
DTomp. Cop. 64 8 $7- 
Supplement 


; 8. Though a Fine aſſe 2 bs W et the Lord onght 10 ap- 
Cob. 95.8. point a certain Day and Place on which i Would be paid, becauſe it 


10 cites S. C. ſtands upon a Point of F orfeiture of the Eſtate, and the Copyholder i is 


Gilb not tied to carry his Fine always with him 3 per Cur. 13 * a 


Tr = 
Tor way Mich. 6 Jac. Willows v. Willows. 


_ cites 8. C but a Fun certain be me pay preſently pon Adnittance. 


2 Brownl, 9. "The Lord may ai iftrain the Coppbolder. for the Services or 2 
27%. ag the Land. Noy 135. Mich. ) Jac. River v. Doe. 


5 

8 C. & s. P. admitted. Eo I Je 
185 Upon Damen it was adjudged, chat che Lord was not bound 
to aver, or fhew that the Fine 7055 'd was reaſonable, for that mult 
come on the Copyholder's Side to ſhew the Circumſtances of the Caſe, to 
make it appear that it was unreaſonable, and ſo to put it upon the 
Judgement of the Court, Hob. 135. pl. 182. Hill. 13 Jac. C. B. 
Denny v. Leman. 
Gilb. Treat. II. The Lord aſſe 722 a Fine of 121. and ne it to Le paid at his 
of Ten. 513. Manor-houſe 3 Months afterwards, but the cy holder pretending "= 


cues 8. 


, 


* 


. —— . 
2 ut cy DAI A AP 


.. 136. 


—— | — — — — 
| 1 Line was certain, viz. 2 Tears Ouit-Rent, offered to pay according! | 
3 { wh — 5 0 4 fey 
| ou the Day when the other Fine was aſſeſſed, but on the Day appoimed by 


4 S — — ũũ— — — — 


| le Lord for Payment he came not to the Place to excuſe his Nonpay- 
| | ment, nor made any other Retuſal ; the Court held that this was a — 

i | Forteiture, but if he had come at the Day and Place aſſign'd, and ten- 5 
| dred the 2 Years Quit-Rent, being the Fine certain due, according 
to the Cuſtom, though not the Fine aſſeſsd and demanded by the Lord, 

i bad been no Forteicure. Cro. J. 617. pl. 1. Mich. 19 Jac. B. R. 

8 | Gardiner v. Norman. | FFF 
0 12. H. was a Copyholder of the Manor of L. and upon his Admit- Sid. 58; pt. 

tance the Lord in open Court aſſeſſed 2 Nears Purchaſe for a Fine, and ap-**: > O 
pointed him to pay it within half a Tear. H. replied, he would pay 3 Years on dhe 8 » Eon 

1. Onait-Rent for the Fine, according to the Cuſtom, and that the Tenants ——Gilb, „ 

de are not to pay an uncertain Fine. After wards the Lord entred tor a Treat of: 

J Forteiture, tor not paying the Fine he had aſſeſſed, and brought Eject- Aan. 4 / fe 
. ment. It ſeemed to the Court, that if there was a Rea! Doubt, he- and Ns | 5 Un 
cher the Fine was certain or not, the denying to pay an uncertain ſeems _ 

a: Fine is no Forfeiture, though found atterwards that the Fine oughthim that if 

bs -- to be certain; but that ſuch Doubt ought to be real, and not covenou s. MO —4 

To Raym. 41. Mich. 13 Car. 2. B. R. Wheeler v. Honour. „„ refuſe 
"ag | | Es . to pay the 
In Fine it is a Forelle 8 

55 13. The Defendant was admitted Tenant to a Copyhold, and a Fine 

_ of 8 1. ſer upon him, payable at three ſeveral Payments, a third part 

of which being Perſonally demanded, and he retuling to pay it, the Lord 
: brought an Ejectment to recover the Lands as Forteited ; the Reaſon 
lb, why he refuſed to pay it was, becauſe upon a Survey of the Manor, in 

55 | the Reign of Queen Elizabeth, by Virtue of a Commiſſion directed to ſome 

Men of Credit, and by the Conſent of the Lord of the Manor, and his Te- 

* wants, a Decree was then made by the Court of Chancery, by which the 
an Fine was aſcertained, according to the Value of the Lands at that Time, 5 

Pon and which was a Year and half's Value upon Deſcents, and 2 Year's on an 

Lord 5 Alienation, and this was to be binding for ever. The Oueſtion was, How 

Thin the Years Value ſpoul now be computed, whether as at that Time, or 

Co. Acgording to the improv'd Value, and the Tenant refuſing to pay ac- 

3 cording to the improv'd Value, but being willing to pay as it was ſet 

. in the Reign a Queen Elizabeth, upon the Survey by the Commiſ- 

e it ſioners, this Ejectment was brought. Lord Ch. Baron held, that if 

er is it be a Doubt, and the Tenant gives a probable Reaſon, to make it 

appear that no more is due than what he is ready to pay, it is no 


p. 2 
8 Forfeiture, and the Doubt being whether it ſhall be paid accordin | 
to the computed or ipproved Value, he inclined that the Action would |, 
We lie. The Court were Doubtful in the Matter, and upon the whole 5 
thought it a proper Caſe for Equity, and ſo directed a Juror to be 
withdrawn, which was done. 2 Mod. 229. Paſch. 29 Car 2. in Scace. 
% md md i et 
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Copyhold. 


[Q. c Forſeiture. : Nonpayment | 57 Rent: 


Tviin Bot11. .F a Coppbolder be to pay a certain Ren: yearly by his Co 
1 py to his Lord, and the Lord comes upon the Land, and 
Fol. 506. demands his Rent at the Day, and the Copynolder being preſeut 

8 —— Co. retuſes 0 pay it, this 18 a F arfeiture. Jaalch. 2 Jac. B. 
Comp. Cop. . | 1 | | 
64. 8. 57. S. P. that it is a Forfeiture Ipſo Facto. 


This. Roll 2. If a Copyholder be abſent when the Lord demands the Rent at 
Dez che Day, and no Body is there to pay it, which is a Refuſal in 
E. 505. pl. Law, pet this is not any Forfeiture, for this does not amount 
28. 8 C 0 aue Refulal. Oubitatur, B. 38 Eltz. B. R. between 


e Ae Criſp and Frier. D. 2 Jac. B. + Hobert's Reports 183. And 
1 e ga Denny and Lemon, there ought to be a Demand trom the Perſon of 
ſchure, but the Copy holder to Make a Forfeiture, ; 

Fenner e 6,5, RW _ 555 . | 
contra. Adjornatur.— Mo. 3 50. pl. 468. S. C and Popham and Gawdy held, that this Voluntary 
| Negligence for ſo long a Time (viz. ſor 2 Years before, as Cro. E. ſtates it] implies a wilful Re- 

. fuſal, and is a Forfeiture. ——Noy' 58 S. C. held accordingly by Popham and Gawdy, but Fenner e 

contra. Supplement to Co. Comp. Cop. 74. S. 10. cites S. G. and ſays, that the better Opinion 
of the Court ſeem'd to be, that it was a Forfeiture ; But ſays Quære of it; For it was reſolv'd in 
another Caſe, Trin. 21 Jac. C. B. that Non- payment of Rent, or of the Fine upon Admittance to 
his Copyhold was no Forfeiture of his Copyhold Eſtate, unleſs there was ſome expreſs Verbal De. 

nial of it, which there was not in this Caſe. —S. C. cited Gilb. Treat. of Ten. 211, 212. _ 

+ Hob. 133. pl. 182. S. C. held accordingly, both for Rent and Fine. —— Supplement to Co, 

Comp. Cop. 43. S. 10. cites S. C. I or un rw mo oe on wr ron 


Lat. 122. 3. Tf a Coppholder be preſent at the Tune of the Demand of 

| Seer ol Rent, and faich that he hath not his Rent ready, this is no Fot⸗ 
Gti v. - Tere, be the Lord may diftrain. Þ, 2 at. . 
ruled accordingly. But becauſe the Lord upon ſuch Excuſe ordered him to pay it at his Houſe ſuch 

a Day (which Houſe was within the Manor) rhegNon-payment then will amount to a wilful Re- 

| fuſal anda Forfeiture ; But if the Place which the Lord had aſſigned had been out of the Manor, 
Failure of Payment there would be no Forfeiture ——<S.'C. cited Gilb. Treat of Ten. 213, 214. 


4. If the Rent be demanded of the Tenant himſelf, and he ſays no- 
thing; per Popham and Gawdy J. this Silence and Nonpayment is a For- 

teiture. Noy. 58. cites 42 E. 3. 5. in Caſe of Criſpe v. Fryer, 
5. Popham Ch. J. held that Nonpayment of Rent, if the Demand 
Was after the Day of Payment, was no Forteiture ; But per Fenner J. 
many Detanlts of Payment may be deemed a Forteiture. Golds. 
LR ES. PT WoW d e 

it the Copy- 6. It Rent be demanded of a Copyholder, *who replies he bad no Money, 

wang Fe this is not a Forfeiture, for the Denial ought to be a wiltul Denial. 

Aan No- Godd: 142, 143. pe 176. Hill. 36 Eliz. C. B. cited per Cur, to 

' ney todiſ- have been adjudg'd in one Winter's Caſe, . 

Charge the © © | So 1 . | | 
23 and therefore intreats the Lord to for bear until he be better progided, unleſs the Lord gives his 
conſent, this Nonpayment is a Forteiture ipſo facto; for a Copy holder knowing his Day of Payment 
is to provide againſt the Day; But if the Lord comes upon the Copyholder's Ground, and demands 
5 his Rent, and neither the Copy holder himſelf, nor any other by his Appointment, is there preſent 
to anſwer the Demand, though this be a Denial in Law of the Rent, yet this is no Forfeiture. 
Co. Comp. Cop. 64. S. 57.—But if the Lord continues in making demand upon. the Ground, and the 
Copyholder is till abſent, this continual Denial in Law amounts to a Denial in Fact, and makes the 
Copyholder's Eſtate ſubject to a Fortciture without Preſentment. Co. Comp. Cop. 64. S, 57. 
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Rep. 267, 268. Paſch. 5 Car. C. B. 


I Comp. Cop. 65. S. 59. 


Copyhold. 


1 If a Copyholder will ſwear i, Court that he is none of the Lord's 
Copyholder, this is a Forfeiture ipſo facto. Co. Comp. Cop. 63. S. 57. 
8. If a Copyholder will ſue a Replevin againſt the Lord upon the Reſcour and 
Lord's lawtul Diſtreſs for his Rent or Services, this is a Forteiture Nevin are 


— 


137 


ipto lacto. Co. Comp. Cop. 64. S. 57. : of Coppha 
Ry an — 


cauſe they amount to wilful Refuſals. Gilb. Treat of Ten. 228, 


9. \Where the E/ate of a Lord of a Manor ceaſes by Limitation of an Gilb. Treat 


Uſe, and the Uſe and Eſtate thereot 1s transferr'd to another, who demands ot Ten. 
Rent of a Copy holder, and he refuſes to pay it, tis no Forteiture of the 8.6 3 95 
Copy hold, without Notice given to the Copyholder of the Alteration of the if a Bargain 
Uſe and Eſtate, 8 Rep. 92. a. cited per Cur. as adjudg'd Hill. 1 Jac. ard Sale be 
Beconſhaw v. Southcot, - 5 ! 3 
8 25 eed in- 


dented and inrellid, the B argainee ſhall not take Advantage of a Forfeiture without Notice, cited as 
adjudg'd and afftrm'd per Cur, for good Law. 8 Rep. 92. b. ——— Ir ſeems the Law is the ſame 


concerning Leaſe and Releaſe, but 1f the Manor be in Poſſeſſion of the Lord himſelf, and not in the 
Hands of uy Leflee, and he makes a Leaſe, and then releaſes, the Leſſee having Poſſeſſion, Quære 
older denies paying, if this is not a Forfeiture, becauſe the Entry of the Leſſee is No- 


if the Copy 
tice as much as Livery &c. Gilb. Treat. of Ten. 214. 


| ” 10. A FemeWidow Copy holder knew not how to pay her Rent, and ſeveral Gilb. Treat. 


came for the Rent, but he put them all off with dilatory Anſwers. At ” = 5 


laft came a Young Gallant and demanded it; ſbe anſwer' d, that ſhe did not 8. Cas? 


know him, but if he would dance before her, if ſhe liked his Dancing jhe adjudg'd no 
would pay it. Cited by Harvey J. as a Caſe which he knew in Queſ- Forfeiture. 


tion; And Fenner J. doubted if this Denial was a Forfeiture, but 


adjudg'd that it was nor, becauſe it was not a wiltul Denial. Litt. 


r 


ü T Z : l : 


W 


(R. c) Forſeiture. By what Perſons. Inſant, Non 


compos &c. 
1, A Man Non ſane Memoriæ, an Ideot, or a Lunatick, though they 
II be able to take a Copyhold, yet they are unable to forfeit a 
Copyhold, becauſe they want common Reaſon, nay common Senſe. 

2. So an Infant that is under the Age of 14 is unable to forfeit his Co- But an J 
pyhold, becauſe he wanteth Diſcretion, and till then he is to be in Ward fant at the 


to the next of Kindred, to whom the Inheritance cannot deſcend, or to Ae of Di., 
the Lord, or the Bailiff of the Manor, as the Cuſtom ſhall warrant. C. 


cretion may 
'-* forfeit his 
 Copyhold, 
fences which proceed from Negligence or Ignorance, but by ſuch as proceed from Contempt. Co 
Comp. Cop. 65.S 19. | 5 e F IN * . 


3. A eme Covert by an Act ſhe can do of herſelf, cannot poſſibly 


forteit her Copyhold, becauſe ſhe is not ſui Juris, ſed ſub poteſtate Viri: 


But if the do any A& which amounts ro a Forteiture by the Con- 
lent of her Husband, this is in her a Forfeiture. Co. Comp. Cop. 65. 


4. If Ce gue Uſe of a Copyhold commirs Waſte, he thall not forfeit 
his Copyhold. Co. Comp. Cop. 65. S. 59. | 
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5. It an Infant comes not in to be admitted, according to the Cuſtom, 4t 

three ſolemn Proclamations made at three ſeveral Courts, or it he will 

ſuffer his Houſes to go to ruin, or his Ground to be furrcunded, theſe 

Mn AW, ſavouring ot Negligence only, are no Forteitures. Co. Comp. Cop, 
65.5. 59. 3 TO) 


6. So if an Infant Copy holder ſues a Replevin againſt the Lord upon a 
Diſtreſs law fully taken, or it he aliens by Deed, or the like, theſe Acts 
reliſhing ot Ignorance only, are no Forſeitures. Co. Comp. Cop. 65. 
* But if he denies from Time to Time to pay the Lord the Rent, or 
commits voluntary Waſte, notwithſtanding often Warning given him 
by the Lord, theſe Acts proceeding from Malice and Contempt are 
Forfeitures ; And fo it he commits Felony or Treaſon. Co. Comp. Cop. 
Comb. 118. % 74 Ejeimenc it was found by a fpecial Verdict, that the Cu. 
7 ny 3" om of a Manor was, That if on a Surrender preſented, and three Pra. 
S. C bur clamations, the Surrenderee comes not to be admitted, the Lord ſhall ſeiſe ax 
. the Cout for eited.  Surrenderee died; three Proclamations cvere made; his Heir, an 
— deing di- Infant, did not come in; the Lord ſeiſed. Holt Ch. J. held the Infant 
viced it was was bound ; becauſe otherwiſe the Lord would loſe his Fine; and it is 
_ 3djourned. | | 27 : EPS | : 8 
—Carth. not the Forteiture of the Infant, but ot the Surrenderor in whom the 
41 S. C. Eitate continues til} Admittance; and that it it be a Forleiture it is 0 
and Julg- only Quouſque. Bar Dolben, Eyre, and Gregory contra. Cultom 
nw e, not be intended to reach Infants; and by Eyre, if it had been found 
B R by z expreſsly, that all Perſons, Infants, as well as others &c. he had bern 
| Juſtice, bound; ſor as Cuſtom makes his Inheritance, it may abridge it, and 
| contra Holt the Lord cannot be ſaid to loſe a Fine, for he has a Tenement and no 
— Fine due, nor Occaſion of Admittance, and here is no Room to ſuppoſe 
769. C. e e eee the Jury have found the Cuſtom to be of an 
in C. B. and abſolute Forſeiture, nor is the Infant within the Cuſtom, for as found, it 
Judgment js, that if the Perſon to whom the Surrender is made comes not, the 
Was there Pailiffof the Manor may, by Command of the Lord, ſeiſe ſuch Tene- 
piven bye, ments as forfeited. In Error on a judgment in C. B. which was affirm» 
Opinion of | his e e S IP e ne Seem 
the whole ed. 1 Salk. 386. pl. 1. Hill. 1 W. & M. Kang v. Dilliſton. 
. Defondine ——— 1 Show. 31. S. C. argued, and Ibid 83. S. C. argued by the Judges, and 
Judgment affirm'd, by the Opinion of three Judges, contra Holt Ch. J. —— 3 Mod. 221. S. C. with 
the Arguments of the Judges, and Judgment affirmed by three Juſtices, contra Holt Ch. J. 
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1 . 2) Forfeiture. By whom. One not in 


Supplement 1, FUſtom of a Manor, that if a Copyholder be convicted of Felony 
.to Go LONG: it is a Forfeiture, and that the Widow has Frank-bank, and 
80 Ray 3 C. that the Heir thall not be admitted to the Copy hold during the Lite ot 
. — Gilb. his Mother. The Widow having her Frank- Bank, the Heir commits Felony, 
Treat. of which is preſented by the Homage, and dies, leaving a Son, the Ettate 
Ten. 229. is forfeited (notwithſtanding the Frank-Bank) as to the Heir of the 
ande Felon, Le. 1. pl. 1. Hill. 26 Eliz. C. E. Bornford v. Packing: 
though the Lon. | | MO. = : 
Cuſtom was . 0 0 n 
ita Copy holder be convicted of Felony, yet it ſeems Conviction is not neceſſary ; but if the Thing 
will bear it, it is good to Jay a Cuſtom, ene: 3 5 


2 [t 


in pl. 10. cires Trin. 39 Eliz. Redfal v. Lacon 8. P. ene and ſeems to be 8. C - 
cites Raſtal v. Lane 8 P. and ſeems to o be §. C. 


2. If a Copy hold be ſurr 5 5 to the Uſe of F. F. and before Adbiittancs 
F. S commits Waſte, this is no Forfeiture; for by the ſame Reaſon that 
he Cannot grant before Admittance, he can not torteit betore Admic- 
tance. Co. Comp. Cop. 65 S. 59, _ 

2. It a Rrfſerſcr ot a Copy hold commits Wajee this is no F orfeiture. 
Co. Comp. Cop. 65. 8. 59. 

4. It rwo Jointenants be of a Copyhold, and one commits Waſte, he 


lorleits his Part only; tor no Man can forfeis more than he hath granted. 


Co. Comp. Cop. 65 S. 59. _ 

It there be Tinant for Life with Remainder over of a Copyhold, 
3 the Cop; holder for Life purch aſes the Manor, commits Wa aſte, or does 
any Act which amounts to the Extinguiſhment, or the Forteiture of 2 


v * yet the Remainder is not hereby touched. Co. Comp. Cop. 65. 


I: If a Copy bol be granted to three habend'. ff e where by n 


Cuſtom of the Manor this word Succelhve' takes Place, the firſt Copy- 
bolder cannot prejudice the other two by any Act he can do, no more than 


it a Copyholder in Fee by Licence makes a Leaſe tor Years by Deed, 


or without Licence by Copy, and either ot theſe Leſſees commits Fr 
Waſte, the Revertion is not OOF torleited. Co. 2881 Cop. be. > 


8. 59. 


o al F orfeiture. 


. In what Caſes tha: Felſeiure _ 0:40 ſhall be be of amther. This in Roll 
| is Letter F! 


in fol. 509. 


JF there be Tenant for Life, the Remainder i in Fee, ofa Copyh EF « 
5 and the Lenant tor Lile commirs a F orteirure, this yell not bind ſolv'd, unleſs 
the Remainder. | 


107.4. Paſch. 10 | Tac. in Podger's Caſe 


there is an 


tom. 9 Rep. 


judice him in Remainder or Reverſion, per Gawdy, J only in Court, the other Juſtices being abſent 


in Parliament and conceiving the Principal Caſe to be clear, he commanded Judgment to be entred 
-Cro. E. $89. 


accordingly, Cro, E. 598. pl. 3. Hill 40 Eliz. B. R. in Caſe of Raſtal v Turner. 


Ne 42. 


2, * if ors be Tenn for Life, the Remi de in Vee. of a See al. 1. 
Copphold, and the Tenant for Lite ſuffers the Houſe to decay and be and the 


waſted, by which the Eſtate of the Tenant for Life ts forfeited, r 


the Lord enters for the Forteiture, yet this ſhall not bind him in 


Bemamder, but only the Tenant for Life. Tr, 39 El. B K. be- 
tween 345 and Turner, udjudged, upon a ſpecial Verdict 


3. If a Feme Tenant tor Lite of a Copyhold rakes Husband, and 4 Rep T% 


the Husband commits a Forfeiture of the Copyhold, and dies, this pl 14. 


Forfeiture ſhall bind the Feme, 4 Co. between Clifton and Molincus . 
telolven. x 77 B. R the 


8. Pre- 
ſolv'd 


Giw Treat. of Ten. 203 cites 6. C. If the Husband deniesto pay the Rent, or to 


do Suit, and dies, the Forfeiture remains; for the Ld. muſt have his Services, and the Feme has 
a0 way 10 avoid theſe Non feaſances; per Wray. Cro. E. 149. pl. 18 Mich 31 and 32 Eliz. B. R in 


Cas e of Hedd v. Chaloner. - 


4 Ika Copyholder leaſes for Years, by Licence of EY Lord, and gin, Teen. 
after the Leſlec makes a Feoilinenr, thi 8 ſhall forfeit only his E (fate, 4 e ** 
and not the Efate ot the Copy holder. 9.1 Ja. B. between White© 
and Hunt, J Dooarts Beports 239. = 

. 
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Verbis.—— 
_ Supplement. | 


to Co. Comp. Paſch. 5 Eliz. Anon. 
Cop 76. 5 Bo ER 


140 Copyhold. 
r C. 7 5. It a Feme Copyholder takes Baron, anD the Baron makes a Loa 
& i. for Years, though the Lord enters for a Forfeiture, pet this is not any 


Qik Ph. Forteirure to the Feme after the Death of the Baron, but ſhe may Well 
1 Car, in enter becauſe this Act was a Tort to the Feme as well as to the Lord. 


Cu Seace. gnn where there is a Tort to the Feme. tis not reaſonable that it 


that fuck , | . a 
Potenure Galen and „ adjudged upon a ſpecial Verdict. 


ſhall not bind the Feme; but upon another Point Curia adviſare vult. Palm. 383 S. C. Lea Ch 85 
ſaid it ſcem'd to him that the Court were all of one Opigion that this Forfeiture did not bind the 


eqqucge ſhould be a Forkeiture of her Estate. Mich, 21 Jac. B. K. between 


Feme or her Heirs after the Baron's Death, and judgment Nift ——— Roll Rep. 344.5. C. adjorna- 


tur. — — Ibid 361. S. C. adjorna'ur. —— Ibid 372. S. C. ſays that Doderidge J. the Term before 
took a Difference where the Lord entred in the Life of the Baron and where not, but now he ſaid 
nothing, whereupon Ley Ch. J. thought the Court of one Opinion, and gave Judgment Niſi. &c 
Doderidge |. before held this to be a Forfeiture, and took this Difference, (viz.) Where a Fems 
fole is a Copyholder and afterwards ſhe marries, and her Flusband makes a Leaſe for Years without Licence 
thisisa Forfeiture, becauſe it was her Folly to marry a Man who will forfeit her Eſtate; but cher 
@ Cepybold is granted to a Feme Covert, and her Husband makes ſuch a Leaſe, tis no Forfeiture. Godb. 


345. pl. 348 cues Trin. 21 Jac Severne v. Smith. — Palm. 385. S. C. and ſame Diverſity taken by 
Hoderidge Þ.— 2 Roll Rep. 3618 C. and ſame Diverſity by Doderidge J. ——Gilb. Treat. of 


Ten. 228, cites S. C. but if he does ary thing that makes the Leaſe to have Continuance the Forfeiture 


wen 6. But if a Baron ſeſſed of a Copyhold in the Right of his Feme, | 


Copyholder does Waite, this Forfeiture (hall bind the Feme atcer the Ocaty of 


Cliftcn © 


_ married, the Baron, becauſe che Act done is not any Torr to the 160 but 


c ng (awful as to her, and only a Tort to the Lord. Co. 4. 27. 


Made a2 and Molineux. | 


Years not warranted by the Cuſtom of the Manor; Wray ſaid, that if the Husband denies to Pay the 


Rent, or do Suit in Court, theſe are preſent Forteirures which ſhail bird the Wife; for they are 
Things which the Lord muſt neceſlartly have, but a Leaſe is no great Prejudice to him, and it is good 
to adviſe; but Shurley and Tanfield ſaid it had been adjudged that Waſte is a Forfeiture, which ſhall 


hind her. Cro. E 149. pl. 18. Mich. 31 and 32 Eliz. B. R. Hedd v. Chaloner. ——- Gilb. Treat of 
Ten. 208 cites 8S C. hut if a Stranger had committed Waſte here with the Aſſent of the Huſ. 
band, this would be no Forfeiture. 4 Rep. 27. a. pl. 14 in S. C. refoly'd. — — Gilb. Treat. of Ten, 
n JO oe Oe %%% 


Da. 29. l. 7. Where Copy holds are demiſable for 2 Lives ſucceſſively as to 27 


12. S. C. in nant for Life, Remainder for Life, it Tenant for Life cuts Trees *cis a 
rtotidem Forleiture ot both, and if a Stranger cuts Trees, or one that occupies by 
their Sufferance, cis Farfeiture of the Copy hold. Mo. 49. pl. 149. 


7 


11. cites S. C. Where A. was Tenant for Life, Reverſion to B. in Fee, A. contrived to fell th: 


Copyhold to J. S. in Fee, which was to be done by A's committing a Forfeiture, and then the Ld. 


to ſeize, and grant it in Fee by Copy to J. S. and this was done accordingly ; But Gaudy J. who was 


the only Judge in Court, conceived that this Colluſion ought not to prejudice the Reverfioner, 


and thinking it a clear Caſe, commanded Judgment to be entred for the Plaintiff the Reverſioner. 


Cro. E. 598. pl. 3. Hill. 4o Eliz. 8. R. Raſtall v. Turner. — Noy 42. cites Raſtal v. Lane. S. P. and 


ſeems to be 8. C,_—Gilb. Treat. of Ten. 230. ſayes ſuch Authorities are founded upon the higheſt 


5 Reaſons, for elſe he that has bur a particular Intereſt in Copyholds will have as good an Intereſt as 


thoſe that have the Fee, for by ſecret Covin he may commit a Forfeiture, and ſo give away the 


33 8 . 
Cro. E. 8790. 8. Surrender to A. for Life, Remainder to B. in Fee. A. comes not 
pl. 10 S8. C. i o 3 Proclamations according to the Cuſtom, this is a Forfeiture during 
— For ien e e AE 71: Rat 

Je the Lite of A. but on his Death B. may enter. Noy 42, 43 Eliz. Bal- 
they are . 5 + 15 * e 
divided po olv. Long. LE 8 : 


Eſtates, and — — . - 
Bo e e ſhall be intended of an intire Fee- ſimple given to one Perſon, and the Cuſtom being to 
bar an Eſtate ſhall be taken ſtrictly. Yelv. 1. S. C. adjudged. 


But a Quære is added, if ſuch 
Surrender be made to A. and B. and their Heirs, and A. comes in, and B. not, within the Proclamations, 
whether A. ſhall have all, or that the Moiety be forfeired ? Ibid — S. C. cited Godb. 369. in pl. 
458, ——— But the Reaſon of the Reſolution of the Caſe implies, that had the Cuſtom been laid 
to reach Remainders too, it had been good, and the Remainder had been forfeited in that Caſe. Gilb. 


Treat. of Ten. 230. cites S. C. 
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141 
9. Pafte by Leſſee for Life is torteiture ouly during his own Lite, and do. E. 


fw an't prejudice the Remainder in Fee, Noy. 42, 43 Eliz. Baſpool v. $90. cites 


| 39 Eliz. 
Long. | Kedſall v. 
| Lacon. S. P. according)y. 
i 10. If Hisband and Wife be Joint *Copyhotders of the Purchaſe of the 


Hysband, and during the Coverture, the Husband is attainted of Felony, 


| ind dieth, it is no Forteiture of any Part of the Copyhold ; But if the 
: Purchale he made before the Coverture, then it is a Forteiture of the 
ai Moiety. Supplement to Co. Comp. Cop. 76. S. 10. | OT 
111. It a Grdian of 2 Gopybolder commits Waſte, he ſhall forfeit the 
E E Wardſhip only, not the Inheritance of the Copy hold. Co. Comp. Cop. 
* . : 8. 59. | 1 85 ü | ; 
77 * 12 It Husband commits Waſte in Copyhold Lands which he has in Rig bt 
b. lis Wife, this is a forteiture of the Wile's Copyhold. Co. Comp. Cop. 
y be. 8. 59. cites 4 Rep: 27. -&.0. het 8 . 
k 13 But if a Stranger commits Waſte, without the Conſent 7 the Huj- 
8 band, this is no Forteiture, tho' the \Vite conſents. Co. Comp. Cop. 
"RE FR It 2 Joint-Tenants are of a Copyhold and one commits Waſte, he 
W  forteirs his own Part only for no Man can forfeit more than he has 
bing granted to him. Co. Comp. Com. ES, EY 
On 15. Cefty que Truſt of a Copy hold Eſtate commits Treaſon or Felony, 
this no way charges or affects the Copy hold Eſtate, but if a Traſtee does 
tis a Forfeiture of the whole Eſtate: but where a Copy holder in Fee on 
the his Marriage Surrendered to the Uſe of himſelf for Life, Remainder 70 
oo the firſt Ec. Son in Tail Male, Remainder to himſelf in Fee, and no Ad- | 
= mittance on ſuch Surrender is had in many Years after, and in the | 
t of mean Time he does Acts of Forfeiture, and the Ld. is in tor the For- | 
Jul ſeiture, and the Tenant denied Relief in Equity, yet whether if the i 
Ten, _ eldeſt Son ſhould bring a Bill againſt Father, and the Ld. to compel an il 
. Admittance purſuant to the Marriage Surrender and Settlement, was not | 
Fe- in the Caſe; but Ld. Macclesfield ſaid, that on ſuch Bill it might come 4 
5 chen to be conſidered, How tar the Forfeitare of the Father ſhould bind the 1 
by the Hou. Ch. Prec. 573. ö In. 1721, in Caſe of Sr. H. : Peachy v. the 8 1 
f ogg oo pond Le 9 
49. e j 
3 IT. c] Advantage. ho ſhall tate Advantage of a ruis i Ru 1 
= RV" EE 
6, RES 5 PT. %% „„ . . 9 
y the LA Copyholder for Life, where the Remainder is over for Life, | 
"A commits a Forfeiture, he is the Remainder ſhall nor enter, 1 
5 but the Lord, becauſe the Remainder it to commence in Poſſeſſion 1 
5 not ater the Death of the Leſſee by the Cuſtom. © i 
ring 2. Leflee for Years of a Manor ſhall take Advantage of a Forfeiture * s. b. held Wy 
Bal- tommitted by a Coppholder of the Manor, tor he is Dominus pro accordidgly, 1 
5 Tempore. M. 38, 39 El. B. B. in Ka#t and Harding's Cale, a- 5 ok Cue: 8 1 
1 creed per Curiam. Tr. 10 Ja. B. between Ratwles and Maſon, per 1, © 5 9 
Rach 777 . „ i" 
ations, | z. Jfthere be a Lord of a Manor, in which there are Copphol- 3 Pegel 4 
in pl. ders, Tenants of the Manor, 22 Lord e to a re Ee DE Ate | 
n laid Freehold of a Copyhold in Fee, Thounh by tht WOES. 1 
Gub. Co ee, Though by this the Tenement is di Tro E 499. | 
vided from the * Panor, and not deintlable by Copy again, pet the it. 19. Mich. A 
2 G. Giantee NSA 9 
| | Fol 519 4 
Wa? AW 4 
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33& 539 Grantce of the Freehold hall take Advantage of a Forleiture committed 
Fliz. BR. alter by the Coppholder, tor he ought to pay his Bent to th 
Faſt v. | Wrantece. | | 
Harding. | | V | 
Mo 393. pl 508.S C. & S. P agreed, with this Difference, that all Forfeitures which acerue by 
Reaſon of Matters of the Court are diſcharged, but not Forte itures at Common Law, as Waſte, any 
Leaſes to the Diſheriſon, bur that the Feottze ſhail enter and take Advantage of ſuch as are done . 


his Time — Gilb. Trear. of Ten. 229. citcs S. C. The Feoffee or Leſſee ſhall have Advan. 
tage of all Fortcitures belonging to Land, as in Caſe of Feottment &c. but not for not doing of Fealty: 
e 


per Popham. Ow. 63. Paſch. 39 Eliz. in Caſe of Eaſt v. Harding. | 


Cro. E 499. 4. So in this Cafe, if the Grantee of the Freehold makes a Leaſe for 
E C. Years ot the Freehold, this Leſſee tor Years ſhall rake Advantage of g 
' Gawdy and Forfeiture committed after by the Coppholder, becaule he ts Oo. 
Fenner minus pro Tempore. Mich. 38, 39 Eitz. B. R. between Fat an 
oubred if Hardi, adjudged by the Opinion of all the Judges. 
e | WE | - | | 
the Feotfee might enter; bur they agreed, that Leſſee for Years of a Manor might rake Advantage 
of the Forfeiture of a Copvhold ; Bur Popham and Clench held clearly, that Leſſee for Years of the 
 Fent.ce might well take Advantage of that Forfeiture ; for the Copy holder, as to the Fortciture of hie 
Jae, remains in all Degrees & before the Severance thereof from the Manor. Mo. 393. pl. 505. 
S © & SP. but the Court was divided; but adds, that Mich 40 & 41 Eliz Popham put the Poi 
„ Serjeant's Inn to all the Juſtices of England, and that they inclin'd that the Leſſee for 10 Venus 
ſhould take Advantage of the Forfeiture, whereupon Rule was given for Judgment, and was ad- 
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aid that the 


Lord's Ac- ters, and after the Copyholder ſurrenders io the Lord to the Uſe of 

_ ceprance (he the Lord, who hath not any Conulance of the making of theſe Leaſes, 

ere and after the Lord enters, and makes a Leale tor Bears to J. O. 
reis and the firſt Leſſee tor Bears brings Treſpaſs againſt the ſecond 


feiture) 1s | ag | 
2s Dilpes- Leſſee, and adzudged it does not lie; becaule it was a Forfeiture, 
lation there- Aid a void Leaſe agatnft the Lord, fo that by his Entry he was m 


with, ſo of his ancient Kight. Mich.) Car. B. B. between Marthews ant 


that thi - h 

Lord's Le. Wheaton adjudged upon a ſpecial Herdict, J my ſelf being de Con 
ſee has = cilio Querentts, Intratur Hill. 5 Car, B. B. Rot. 496 

ood Eſtate 5 „„ 5 „ 85 5 F 

* Right in him, for which his Entry is lawful ——— Jo. 249 pl. 3. Mathews v Wheſtou, 8. C. 
ſtates it as one Day between the ſeveral Leaſes. Agreed per tor. Cur. that though the general Cul- 

tom of the Realm allows a Copyholder to make a Leaſe for a Year, yet this ought to be a Lealc in 
Preſrnti, and he cannot make another for another Year in Reverſion, and that when the Surrender 
was made to the Lord this Leaſe was void againſt him, and his Intereſt diſcharged, without Preſcnt- 
ment and Seiſure for the Forfeiture. F | . %% rome goa 


judged Hill. 32 Eliz, —— Ow. 63. S. C. & S. P. but not very clear, 
4 Co. C. 333. 5. Ik a Copyholder for Life makes a Contract ar one Time, to make 
1 vis. 8 C. chice leveral Leaſes by Indenture, one to commence after the other, 
#4 2 . there being two Days between each, and after makes the three ſeveral 
. nat the Leaſes accordingly, and ſeals. chem at one Time, ànd the Leffee en: 


6. The Cuſtom was, that if a Copy holder makes a Leaſe for more than int 
 7ear, that he /hall forfeit his Copyhold. A Copy holder committed ſuch a fal- 
feiture, and afterwards the Lord leaſed the Manor for Tears, and Late 
_ entred for the Forfeiture ; but per Weſton, it was held it was not lawtul, 
jor though the Heir may enter in the Time of his Anceſtor tor a Con- 
dition broken, becauſe he is privy in Blood, yet the Leſſee cannot ſo 
do, tor he is a Stranger; But per Dyer it the Forſeiture is preſented b. 
the Homage, and enroll'd in the Court-Rolls, the Leſſee may atter- 
wards enter, becauſe by the Forteiture the Copy hold Eſtate was detet- 
3 mined. 4 Le. 223. pl. 359. Mich. 9 Eliz. B. R. Anon. a hop 
oy Treat 7. Two Coparceners Cepyholders, the one mate a Feoffment in Fee. The 
a 2 b 3 Lord made a Leaſe of the Minor. The Leſſee (bail not take Advantage 0! 
Lites S . this Forteiture, - becauſe he is not privy iu Title; But if the Le(/or dies 
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4 i Heir (ball take Advantage, Lat. 227. Cites it as agreed in Harper's and ſays the 
ot WE Rep. 18 Eliz. | many . of 
I | | : 5 | | 5 the Diver- 
3 lte ſeems to be, becauſe Waſte is a Prejudice to the Lord only, for the Time being at leaſt, and is 
| not ſo great A Prejudice as Feoftments, (and ſo it ſeems of other Forfeitures a denial of Rent. Suit of 
by Cort &c. & a fortiori theſe Forfeitures, for the Denial doth no way prejudice the ſucceeding Lord) 
nd bur Feaffment deveſts the Lord of his Freehold and Inheritance, which being ſtanding Prejudices to the 
in Lord, he ought to have Remedies as laſting as the Harm that is done to him. Ywere, If the Leſſor 
n- ertlives the Leaſe, whether he may take Advantage of the Forfeiture. Lat. 226. Trin. 22 Jac. Corn- 
ty; wallis v Horwood S. P. Dubitatur, and Adjornatur. —— Palm. 416. Cornwallis v. Hammond, S. C. 
Dubitatur. | — 5 
8 8. Leſſce for Years of 2 any ſhall not take Advanta ge of a Forſeiture ter a For- 
5 fer not doing Fealty ; per Popham, Ow. 63. Mich. 39 & 40 Eliz. in Caſe e com- 
„ ot Eaſt and Harding. f: TT, afed 
270 1 SEE ord eaſe 
„% L | nar oil as. fog L bb 2. the Manor 
lor Years ; Per Weſton, Leſſee cannot enter for the Forfeiture ; Per Dyer, if the Forfeiture be pre- 
: lented By the Momape, ard 1nrolied in the Court-Rolls, Leſſee may afterwards enter, for by the For- 
teiture the C py hold! is void and determined. 4 Le. 223. He ſhall take Advantage of the For- 
, by feirure withour any Preſentment by the Homage, per Walburton J. Arg. 2 Brownl. 197. Trin. 10 
hon | Jac. C. b. in Cafe of Rowley v. Maſon, ——The Lord's Leſſee may enter tor a Forfeiture, per Cur. 
= Cr C. 233, 234 pl. 15. Mich, 5 Car. B. K Matthews v. Whetton. | LES 
ens 2 85 TE : - : | RD N __ 
0 ad- 9. Copy holder made a Leaſe for Tears, without Licence, which is a For- S. C. cited 
feirure ot Common Law, and afterwards the Lord of the Minor made a ens J. 
 Feoffment or a Leaſe of the Freehold of this very Copyhold to another; ad- Paſch , Rug 
nabe judged, that the Feoffce or Leſſee (ball not take Advantage of the Forfeiture, Car. 2 C, B. 
ther, becauſe the Leaſe made by the Lord, before Entry or Preſentment, is and ſaid, 
eral an Aſſent that the Leflee of the Copyholder all continue his Eſtate, Myigerre 5 
Ag and fo js in Nature of an Affirmance of che Leaſe made, Owen 63. Mich. pon a 
eat Bf 59 & qo Eli. Penny, Merrivall, © enki 
ates, FO OO IT OE L227": Mvannys 
. D. of a Forfeiture in the Time of the Anceſtor, and an Alienee in the Time of the former Lord. 3 
cond Gilb. Treat. of Ten 229. cites 8. C. = Ls Zl 8 
cute, Eo EE | 5 . | 
15 in 10. It a Copyholder makes a Feoffment, and then the Lord aliens, neither 
5 and the Grantor nor the Grantee can take Benefit of this Forfeiture, for nei- 


from one to another. Co. Comp. Cop. 66. S. 66. Ee ge gone 
11. It Tenant ſor Life be of a Manor, with Remainder over in Fee to à Gilb. Treat. 


Colt 


ther a Right of Entry nor a Right of Action can ever be transferred 


5 bY Stranger, if \2 Copy holder commits Waſte, and then Tenant for Life of the 4 * 316. 
Leaſe in Manor dies before Entry, yet he in Remainder may enter, for he had an e 
rrendet Intereſt in the Manor at the Time of the Forfeiture committed „ though to Co. Comp. 
Preſcnt- 8 he could not enter by reaſon of the State of T'enant for Lite, which be- Cop. 17, 
ing determined, his Entry is now accrued unto him for the Forfeiture 1). and 
. committed in the Life of Tenant for Life, Co. Comp. Cop. 66. .f te 
wy” 9, 60. N | ; 886 8 3 Tenant for 
a Fal- 55 . TT OE a! i W 
| Leſit aliened to another his Eſtate, though neither he nor his Grantee could take Advantage of this For- 
awiul, feiture, yet after his Death it ſeems chat he in Remainder might. 1 | . 
a Con- 1 . 5 = on: F 
mot ſo 12. Sometimes he that is neither Lord of the Manor at the Time of the i if the 
ted by Forfeiture committed, nor ever after, (hall take Benefit of a Forfeiture. CO 2 
u atter- JJ &  & 7 ev nee 1 
detet- 5 — e f 
1 ä —— — 882 . | | e y hold in Fee, 

1 and then grants Frank. Tennant or the Inheritance of this Coy bold to a Stranger, the Grantes, though no 
The Lord of the Manor, nor able to keep any Court, ſhall rake Benefit of Forfeitures made by the Co- 
11.176 01 1 Ppyholder; As it the Copy holder do make a Feottment Leate, Walte, deny the Rent &c. Co Comp. 
hy” Cop. 66. S. 60. 5 — — — 
% r died — A | | 
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777 the he that is Lord ot the Manor at the Time of the Forfeiture. Co. Coniy 
,ord mares © -n | \ A os 
a Leaſe to Cop. 05. >. 59. 
commence at- 3 | : 
ter the End, Forfcirure, or Determination of the Eſtate for Life ; the Copybolder commits a Forfeiturg 

bi 


the Lord will not enter; the Lejiese may, Gilb. Treat. of Ten. 229. 


14. Adjudged, that where there is a Cop holder for Life, and the Lori 

leaſes for Tears, and the Copyholder commits a Forteiture, the Leſſee 

may enter for the Forfeiture. Godb. 175. pl. 241. Paſch. 8 Jac. C. B 

Meers v. Ridout. | „ BE : 

15. It a Copyholder makes a Leaſe contrary to the Cuſtom, and the 

Lord dies before Entry or Sezjure tor the Folleiture, he or they in Re. 

vertion or Remainder ſhall never take Advantage ot the Forteiture com. 

mitted before his or their Time; Per Cur. Cro. J. 301. pl. 6. Paſch. 10 

Jac. B R. Eady Mentees nnnntt e 

Gilb Treat. 16. A ſucceeding Lord of a Manor fall not have any Advantage ef 
of Ten. 234. Forfeiture by Waſte done by a Copy holder in the Time oi the preceding 


Cities d. Lord; Reſolv'd. 2 Sid. 8, 9. Mich. 1657. B. R. in the Caſe ot Chan 


berlain v. Drake. 


Im. 709. 17. M. and A. two Coparceners were Ladies of a Manor ; a Cetyh 
8 C. adſudg- [7ffers his Houſe to be ruinous, and made a Leaje of his Copyhsld jor 10 


55 cen. Rep: Years. | A. des. The Copyholder dies, and his Wite entred, claiming 
16. pl 692. her Widow's Eſtate, Et bene, per Cur. For though this Leaſe was 4 

ki ich. 1699. Forteiture, being a Breach of Truſt, yet it is a perſonal Wrong as much 

Anon. S. P. as Waſte, which cannot be transterrt'd by Deſcent, but muſt be took 


8 Advantage of by him that is wrong'd ; but the Litare ot the Copy holder 


be s C ad- 


-ndg'd by is not determin'd, becauſe the Lord may affirm it by Acceptance of 


z Juſtices Rent, and the Election to affirm it or nor, mutt be by both the Parce— 
| Orme ners; The Thing is entire, and therefore the ſurviving Sitter cannot 
Act ca. elect; Per three Juſtices. 1 Salk. 186, 187. pl. 5. Trin 8 W. 3. C. B. 


J. inſiſted, 


that a Copy- Eaſtcoutt v. Weeks. 


holder was 


but a Tenant at Will in the Nature of his Eſtate, although his Eftate be 5 ſtrengthened by 88 


that ſo long as he obſerves the Cuſtoms of the Manor, it is not in the Power of the Lord to defeat or 
determine it; but yet the Copyholder might determine it when he pleaſed. That when a Copyholder 
took upon him to make a Leaſe for Years his Eſtate was determined, and if his Eſtate was determined, 
he Heir might take Advantage of it as well as his Anceſtor ; but the other three Judges being of 


another Opmion, Judgment was given for the Defendant. 


18. Treby tcok this Difference, That in ſome Caſes an Heir might tale 
Advantage of a Forfeiture, but that was of ſuch As as were as well Extin- 
gniſhments of the Copyhold Eſtate, as Forfeitures ; As where a Copybolder 
levied a Fine, ſuffered a Recovery, or made a Ferffment with Livery, there 

the Copyhold Eftare was extinguithed, becauſe the Copyholder had 
taken upon himfelt to convey the Freehold, which was inconſiſtent with 
a Copyhold Eſtate; but where a Copyholder makes a Leaſe for Years, or 
commits Waſte, theſe are Forteitures at the Election of the Lord, and 
and therefore if he takes no Advantage of them by Entry, bur doch any 
Act aſterwards which admits him to be a Copyholder, the Forteiture is 
purged ; As it he receives the Rent, or accepts a Surrender, or amerces 
him in his Court, but in the other Cafe no Act of the Lord can purge the 
 Forteiture, becauſe in Cate of a Fine, Recovery, &c. the Copy hold 18 
utterly extinguiſhed, Therefore if the Lord to whom the Wrong is 
done, doth not make his Election to make it a Forfeiture by Entry, his 
Heir ſhall never take Advantage ot it. He faid, he agreed with the - 
Opinion of Rolle, that a Ferffrient with (without) Livery, or a Barg ain 


and 
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aud Sale without Inrollment, are no Forfeitures, becauſe imperfect Con- 


veyances, and not executed. Freem, Rep. 5 16, 51). pl. 692. Mich. 1699. 
o ©. 5 


— 


(C. c) Advantage of a Forfeiture. At what Time it 
5 mamanay be taken. : 


1. IF Copyholder makes a Leaſe not warranted by the Cuſtom, it 
will be a Forteiture before the Leſſee's Entry ; Per Anderſon Ch. J. 
JJ 8 1 0 ” 
2. Offences which are apparent and notorious, of which the Lord by com- 
mon Preſumption cannot chuſe but have Notice, are Forfeitures, eo inſtante 
that they are committed. Co. Comp. Cop. 63. S. 59,  _ 
3. As if by ſpecial Cuſtom, upon the Deſcent of any Copy hold of Inhe- 
ritance, the Heir is tied upon three ſolemn Proclamations, made at three 
ſeveral Courts, to come in and be admitted to his Copyhold, if he tails 
to come in, this Failure is a Forſeiture ipſo facto. Co. Comp. Cop. 63. 
4. So if a Copyholder be /uficiently warned to appear, and he fails, 
this is a Forfeiture ipſo facto. Co. Comp. Cop. 63. S. 57. os 


& 


— 


(e) Where one and what Tenant ſhall take Advan- 


tage of the Forfeiture of another Tenant. 5 oY 

r FR] HERE there is Tenant for Life, Remainder for Life of a Co- 2 Brown. | 
VV pyhold, and the Tenant for Life commits a Forfeiture, he in ! 57. Bicknel „ 
Remainder ſpall not enter, but the Lord ſhall have it during the Life of him & ner. a — 
5 N LC, , | a NY J . 0 8: C. & S. P. 1 | 
by who it was forfeited, but this ſhall not deſtroy the Remainder with- by Coke 755 i 
out an expreſs Cuſtom in ſuch Caſe ; Reſolv'd. 9 Rep. 107. a. Paſch. Ch. ] — „ 
10 Jac. Podger's Caſe. e ; —˙—] ] 

dut S. P. does not appear.-— — S. P. by Holt Ch. J. 2 Ld, Raym, Rep 1000. Mich. 2 1 8 DD : } 


2. A Copyhold was granted to A. for Life, and afterwards according 2 Jo. 189. 1 f 
the Cuſtom, the Reverſion to B. for Life, immediately after the Death, Beniſon r. 
Surrender, Forfeiture, or other Determination of the Eſtatè of A. who Was ror Fig C. | j 
afterwards attained of Felouy The Lord did not enter, 7 the King par- OS 


. ly. 
doned A. Atterwards B. in Reverſion entred, and adjudged lawful ; upon 


; 2 Show. 
which Error was brought ia the Exchequer-Chamber, and the Error 150. pl | 
alſign'd was, that the Reverſioner for Life cou'd 1 133. S. C. 
ign d was, that the Reverſioner tor Life cou'd not take Advantage of ,32 
this Forteiture, but that the Lord ſhould have entred, and ſo hav J . 


| e de- kin. 
termined the Eſtate of A. and then B. the Reverſioner might have entred 8. S. C. 


on him, but all the Court held, that the Eſtate for Life was determined argued. 
by the Attainder, becauſe a Copy hold is but a Tenancy ar Will in the Sed _ 
Eye of the Law, and the Attainder determined his W ill, fo that he N 


be 18 29. pl. 5. 
diſabled to hold any Eſtate, and then he in Reverſion may take Ad- SC . 
Vantage of this Determination. 3 Lev. 94. Mich. 34. Car. 2. Strode v. judged, and 
Denniſon. | | | 5 7 . . ee the whole 


Court held, ; 


JERE 3 | 5 855 | 2 | hät the | 
try of him in Remeinder was good ; and that the Lord cannot hold it apainſt his own Grant. ws 
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entred, yet the Leſſee ſhould have the Corn Mo. 394. pl. 512 Oland v. Burdwick S C. ac: 


üs . 1 F a Copyholder makes a Feoffment of an Acre of Land, I2at- 


4 Rep. 27. this, but only that Acre, Þ, 41 El. B. K. between Taler au! | 
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3. It there be a Copyhold Eftate for Life, Remainder to B. if Tenant fir 
Life forfeit, it is not ſuch a Determination as to let in the Remainger 
bur the Lord ſhall enjoy it during the Lite of Tenant tor Lite. 12 Mod. 
123. Paſch. 9 W. 3. Head v. Tyler. b 


(J. c) Forſeiture. Of how much it ſhall be. 


Godsb. 189. I. X Widow Copyholder durante Viduitate, according to the Cy. 
F ſtom, ſow'd the Land, and before the Corn was ſevered ſhe mar. 
mart ” Led; Adjudged that the Zord ſhall have the Gap, becauſe her Eſtate yas 
S (ad. determined by her own Act. So it ſhe had leaſed the Land tor Years 
judged that and atterwards married, the Leſſee having firft ſow'd the Lands, de : 


the Husband ſhall not have the Corn, for though his Eſtate is determined by the 
- ee 3 AR ot a Stranger, yer he thall nor be (as to the firſt Leſſor) in a better 
: Coin: gut Caſe than his Leſſor was. 5 Rep. 116. Hill. 44 Eliz. B. R. Olang', 


Clench _ Cale. 

held, that 2 . „„ | 

it ſhe had leaſed the Land, and the Leſſee had ſown it, ard then ſhe had married, and the Lord j;;4 
Coed 
that the Lord ſhall have the Corn, and not the Wife; But otherwiſe if her Eſtate had ended by Date 
Divorce &c. —— Cro. E. 260. (bis) pl. 10. S. C. adjudg'd for the Lord againſt the Baron by Pophan, 
and Clench, contradicente Fenner, & abſente Gawdy. ö'ÄX ; by 1 


6 
= — 


— 


Leer LZ. e] In what Caſes a Firfeiture of Part ſhall les 


fn th | Forfeiture of the ævhole. 
„ eos a 


Waſte done, 


cel of his Copyhold, ail the Copyhold is not forfeited by 


2 pl. 1 5 Terry. EEE 
Trin. 26 Mo 


liz. B. R. Taverner v. Cromwell, where ſeveral Acres are held by ſeveral Copies, and by fever 
Rents, for tho' they are all in One and the ſame Hand, yet every Acre is held ſeverally, and to every 
Acre there is a ſeveral Condition in Law tacitly annex'd, ſo that the Forfeiture of the one cannot be 


the Forfeiture. of any of the others; for the ſeveral Conditions in Law enſue the ſeveral Tenures.—- 
So where diverſe Copybolds are granted by one Copy, and ſeveral Habend' and ſeveral Reddendums for every o 
them, but they all began at one Time, and were to end at one Time; held the Forfeiture of one is not the 
Forſeiture of the other, for they are ſeveral Grants and as ſeveral Copies. Cro. E 353. pl. 10. Mich. 


36 & 37 Eliz C. B. Taverner v. Lord Cromwell. ——4 Rep. 27. a. b. pl. 15. S. C & P. refolv'd. 


per tot. Cur, where the Lord admitted the Tenant Tenendum perAntiqua Servitia inde prius debita et | 
de Jure conſueta, or to ſuch Eſſect, and A. commits a Forfeiture in Bl. Acre, he ſhall forfeit this 
only; for the Tenendum. reddendo fingula ſingulis, doth continue the ſeveral Tenures.— Supplement 


to Co, Comp. Cop. 44. S. 10. cites S. C,— Ibid. 65. S. 59. 8 P. 


_ - 2. Ik a Copyholder cuts down a Tree which grows upon an Acre 
of Land, Partel of the Copyhold ; this is a Forfeiture of all the 
2 Copyhold, becauſe the Trees are to be emplop'd in Building and 
_ Reparation of the Houſeg and Copyhold, and therefore by the do 
ing of Waſte all the Copyhold is unpatred. Þ, 41 El. B. R. be⸗ 


ö As 
„ 


— — — — 


— — 
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- 1 3. As to Forleitute of a Part being a Forfeiture ot all, as by Watte Het. 36. Arg. 
bor Feoltment, or denying of Rent &c. it is not material whether the e 
ö 4 Y holds are in One Or ſeveral Copies, but only whet her the Tenure be one or Treat 1 
: ſeveral. 4 Rep. 27. b. ſays it was ſo adjudged upon Demurrer, Hill. Ten. 25. 
45 Eliz. C. B. in Cale of Taverner v. Cromwell. e $$ Es 
I 5 LADY | Lex Cuſtum. 
„ that by Feoffment of Part ſo much only is forfeited, but if * Waſte be committed in Part, the whole by 
3 che ſame Tenure is forfeited, for that goes to the Deſtruction ot the Houſes, and fo of the whole Copy- 
hold Eſtates, but if there be no Building, Quere; for he ſays it. ſeems unreaſonable then that Waſte in 
Part ſhould be a Forfeiture of the whole, and fo he ſays it ſeems in Caſe of Feoffment of 
. 8. P. as to the Waſte in cutting Trees in three Acres, that it is a Forfeiture of all the Lands 
granted by that Copy; Per Cur. 3 Keb. 641. pl. 447. Paſch. 28 Car. 2. B. R. in Caſe of Paſchall v. 
u. Wood. — —ilb Treat. of Ten. 204. cites S. C. and ſays, that if a Copy holder be ſeiſed by Force 
18 of ſeveral Copies of ſeveral Pareels, by ſeveral Tenures, if he commit a Forfeiture in one, it is no 
| Forfeiture of the Reſt ; As it he commit Waſte in Part of Black Acre, it is a Forfeiture of all that 
48 Acre, and by the ſame Reaſon, il Waſte be committed in one Acre, it is a Forfeiture of 20 Acres, if 
78, held by one Tenure, for the Condition in Law annexed to the whole Eſtate is broke, and ſo the Lord 
he way enter for the Forfeiture; but where there are ſeveral Tenures, though they be in the Hands of one 
he Copyholder, there are ſeveral Conditions in Law annexed to the ſeveral Parcels, and therefore the 
| Breach of one is not ſo of the other; If ſuch a Copyholder ſurrenders to the Uſe of another, and the 
col Lord admits him by one Copy, Tenend' per Antique Servitia, the ſeveral Tenures remain; but if the 
As Admittance were by one Tenure, then it ſeems a Forfeiture of Part would reach the whole, becauſe 
the Condition in Law is but one; ſo if ſeveral Copy holds eſcheat to the Lord, and he grants them again, 
tenend' per Antiqua dervitia to A. and he commits a Forfeiture in Part, this extends not to the 
had Whole. 1 | 5 Uri 
Ed . El | TD e 
2 4. If ſeveral Copyholds eſcheat to the Lord, and he regrants them by ons 4Rep. 27 b. 


j 


Cop 


| „ the Forfeiture of the one is not the Forfeiture ot the other. Co. 
| Comp. Cop. 65. 8. 59. | „ | ES e 


95 (A. d) Forfeiture. What ſhall be a Diſpenſation or 
Excuſe thereof, and by whom it may be. 

3 by i. A Copyholder committed Waſte, and afterwards the Lord accepted If a Copy- 
ad. —_ 7; Rent, the Queſtion was, whether ſuch Acceptance barr'd bolder does 

him of his Entry tor the Forfeiture? Cook argued that it thould nor," 1 

. . SB rope” 8 | | which extin- 

5 for this being a Condition in Law, which when broken the Eſtate of guiſhes bin 
ever! the Copyholder is thereby merely void, and the Court agreed that Cie 
every the Copphold was in the Lord preſently by the Forfeiture. Sed adjornatur. ne 
re Mich. 28 & 29 Eliz. B. R. Godb. 47. pl. 58. Mich. 28 & 29 vill nor 
VJ “ !!!.! 
Mich But otherwiſe where it is a naked Forfeiture. Gilb. Treat. of Ten.2 16. 
folv'd | 1 : g 5 i : 5 5 wa | | Dy b 85 | 5 . . 
bita et 2. Steward's refuſing to admit is a good Excuſe, Le. 100. pl. 128.5. C. cited 
ee Paſch. 30 Eliz. B. R. Rumney v. Eve. , Supplement 
0 ent | a | | | EO | | Foe O Comp. 
| Cop 15. S. 10. for there was no Negligence in the Party, he having pray'd to be admitted, P 
Acne 3. The Father commits a Forfeiture and dies, the Son is admitted as Heir Gilb. Treat 
l the by Deſcent. This purges nor the Forfeiture, becauſe the Father dy-% 200. 328 
| and ing ſeiſed of no Eſtate, the Son cannot be admitted to any. Toth. and fays ic 
e do⸗ 107. cites 30 Eliz, Smithy. <=. © ſeems unrea- 


able, for he 
{tate and In- 


, bt tainks that the Anceſtor died ſeiz'd of an Eſtate, becauſe nothing removes the VER E 
; tereſt out of him but the Lord's ſeiſure. | 


Heirs Eſtate for that Forfeiture, because the taking the Heriot on che Father's Deatli 


As Ding ſeiſed. Toth. 1979. cites Hill. 1592, 5 » Thurley. | 


3. * 
* 


4 IH 


And where after the Father's Death the Lord ſei ſod an Herizt he could not afterwards avoid the 


allgw'd of a 


n — — . 
. E FM oo 2 $ 
- 4 , — 


* 
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Gilb. Treat. 4 If a Copyholder makes Default at Court, and he is there amered 
of Ten. 233. though the Amercement be no eftreated or levied, yet It is a Diff en 
9 ſation ot the Forteiture ; Held, Le. 104. pl. 126. Mich. 30 Eliz. B. R. 
in Sir John Braunch's Caſe. 5 
Cro. E. 202. 5. The Queſtion was, whether the diſmembring of the Inheritance 
Pp. 5.S.C. from the Copy hold Land by the Feoffment of the Manor has diſabled 
3 every Perſon from taking Advantage of any Forfeiture, and it wy 
appear. agreed with this Difference, that all Forfeitures which accrue by reaſon 
O. of mores the Court, are diſcharged, but not Forfeitures at Common 
63.8. C. Law, as Waſte and Leaſes to the Diſheriſon, but that the Feoftee, ag 
2 5 x va to ſuch as are done in his Time, ſhall enter and take Advantage gf 
the Veoffee them. Mo. 392, 393. pl. 508. Hill. 3) Eliz. B. R. the 4th Point in 
or Leſſee Caſe of Eaſt v. Harding. | | | | 
ſhall have | „„ : | 5 NEG. | 
Advantage of all Forfeitures belonging to Land, as in Caſe of Feoffment and the like, but not fe 
not doing Fealty, Fs i Wop F | | : ED 


6. If the Lord does any Thing whereby he doth acknowledre him his Te 
nant after Forfeiture, this Acknowledgement amounts to a Confirma— 
tion; As it he d//rains upon the Ground for Reut due after Forteiture, 
or it he admits after the Forteiture, or the like, theſe are Eſtoppels 
to the Lord, ſo that he can never enter, ſo the Lord have Notice ot 
ſuch Forteitures before any ſuch Act which may amount to a Conhir- 
mation be done; Yer ſome make this Difference, that theſe Forfeitures 
only which deſtroy not the Copyhold are confirmable by ſubſequent Acknou- 
ledgement, and not thoſe Forfeitures which tend to the Deſtruuctions of a 
Coprhcld, As it the Copy holder makes a beoffment, by this the Copy- 
holder is deſtroyed, and theretore no ſubſequent Acknowledg- 
ment ot the Lord will ever falve this fore. Co. Comp. Cop. 
J. A Copyholder levies a Fine, makes a Feoſf ment, or ſuffers a Cm. 
mon Recovery, which deſtroys the Ettate ; In ſuch Caſe #9 Acceprance | 
cot the Rent, or At done by the Lord ſhall be available to make the F(- 
tate again good; But where the Cuſtom of the Manor only is broken, as it 
the Copyholder makes a Leaſe ot his Copy hold Lands for more Years 
than one Year, or denies to pay his Rent, or denies to be ſworn of the H. 
mage, or commits Waſte, there his Eſtate may be aſterwards confirmed, 
5 there, and in ſuch Caſe the Acceptance of the Rent by the Ld. 
will amount to a Confirmation of the firſt Eſtate, Supplement to Co. 
&Ä( ///) ß ĩͤĩͤ FO 
8. In ſome Caſes, where an Eſtate of a Copyholder is forfeited by 
Law, yet by Cuſtom, and the AG of the Lord in his Court of the Manor, 
the Forfeiture may be mitigated, and the Land ſhall be utterly tortei:- 
ed or deſtroyed; As where the Cuſtom is, That tor Waſte Copyhold 
' thall be forfeited, a Cu/fom to amerce the Tenant for the Waſte done, and 
to diflrain for the Amercement will be a good Cuſtom to mutigate 
the Forfeiture of the Copyhold. Supplement ro Co. Comp. Cop. 
Cro. ]. 166. i; 9. A Copyholder eommits voluntary Wafte and atterwards the Lord 
pl. 4 Trin. pocejves the Rent without raking Notice of the Waſte, this has purg'd 
5 Jac. 0 the Forteiture, per Ch. J. King at Wincheſter Alliſes, and the oid 
Nfiantle v. Diſtinction between Permiſſive Waſte and Voluntary doth not now 
Wallington. obtain, but in each Caſe the Receipt ot the Rent purges the For- 
OD leiture. 5 3 5 9 | | 
_ Queſtion but ro Reſolution was given therein, — Supplement to Co. Comp Cop 76 S. 11. cites S. C. 
alk. 186, 1$4. S. P. held that the Eſtate of the Copyholter was not determined, becaule the 
Lord by Acceptance of the Rent &c. might athrm it : 


10. . 


itigale 
Cop. 


Lr 


, urg'd 


e ond. 


* now. 
e For- 


ires 8. C. | 


zuſe the 


10. If 
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Herict Cuſtom. 3 Keb. 641. pl. 47. Paſch. 28 Car. 2. B. R. Paſcall 
35 ii ER WE „ 


35 Car. 2. C. B. Lord Cornwallis's Caſe. 


Lord ſhall not be preſumed to take Notice in this Caſe, as he ſhall in 


1. It Cop holder commits a Forfeitare, and Pominus pro Tempore 
of any legal Title, though at Will, grants afterwards an Admittance, 
cis is a Di/pen/ation of the Forfeiture, not only as to himſelf, but as 
o him in Reverſjon ; tor he may make Voluntary Grants; and ſuch a 
cew Grant and Admittance amounts to an Entry for the Forfeiture, 
and a new Grant. But a Lord by wrong or by Diſſeiſin can't by ſuch 
Admitance purge the Forteiture ſo as to bind the Rightful Lord. 


Lev. 26. Paſch.. 13 Car. 2. B. R. Milfax v. Baker. 


11. The Lord after acceptance of the Rent cannot enter upon the Leſſee 
of a Copyholder z per Tilden J. in Evidence to a Jury at the Bar. 


Keb x5; pl. 43. Paſch. 13 Car. 2. B. R. Garrard v. Lifter, 


12 Where there is an Herual Fntry by the Lord in the Life 0 the SUS: Treat 
Copyholder for a Forfeiture by him, as by cutting down Timber and ſell- dite; 48 
inz it, no Acceptance after will purge the Forfeiture, And though it ne-. 
ver was preſented by the Homage, it is not Material, it being a thing 
Notorious. 3 Keb. 641. pl. 47. Paſch. 28 Car. 2 B. R. Paſchal v. 


— 13. A Copy holder cut Timber and ſold it and died. The ſucceed- Gilb. Treat. 
ing Lord brought Ejectment. The Defendant pleaded, that in Treſ- of Len 232. 


paſs brought by him the Lord (now Plaintift ) juſtified for taking , Cites S. C. 


and ſame 


Herict; and Per Cur, Juſtification for Heriot ſervice on Seiſin of the Diverſity, 


Anceſtor is an Acceptance of the Heir as Tenant, and purges the For- and fay, | 
feiture 3 but otherwiſe of an Acceptance, Juſtification or Avowry for pn ee a 
| | proves tha 
after the 
Forfeiture 


os 1 
is in the Tenant, elſe the Lord could not have a Heriot ; The Reaſon for the Difference 


| og ü | re, as well diſpence with a 
Forfeiture, as Acknowledgment of the Heir to be a Tenant, 18 » Coo 


2 5 It ſeems, that if the Lord accepts a Surrender from a T:nant who But an Ad- 


has committed a Forfeiture, this is no Diſpenſation or Bar to the Entry e by 


| of the Lord or his Leſſi ee, if the Cauſe of Forfeiture be ſuch as the = Lord 


2 , diſ 8 
Lord might well be ſuppoſed ignorant of, otherwiſe not; As making por: ure ol 


private Leaſe, and fo is Cro. C. 233. Matthews v. Whetton ; But tor mer Fortei- 
Failure of Suit of Court, or Nonpayment of Rent Cc. it is otherwiſe ; ture. Toth. 


26 Elin 
(Clerk v. 
Wentworth. 


becaufe he cannot be preſum'd ignorant of it. 2 Vent. 38, 39. Paſch. 10% cites 


a But Lord Cornwallis Caſe was, that a Copy holder commits T reaſon, and then ſurre 
Lords Hands to the Uſe of ſome of his Children, «ho were admitted, the Queſtion was, if this 
vere ſuch a Forfeiture as the Lord was bound to take Notice of, and the Court inclined, that the 


of Court, Nonpayment of Rent Sc, 2 Vent. 38, 39. ut ſupra. + 


1 5. A Copy holder for Liſe ſuſßer d his Houſe to be ruinons, and male's 5 
Leaſe for 10 Years. It was admitted per Cur, that theſe were both 


Cauſes of Forſeiture, and 3 Juſtices held, that the Eſtate of the Co- 
bpyholder was not determined, becauſe the the Lord by Acceptance of 


the Rent &c might affirm it. 1 Salk, 186, 187. pl. 3. Tria. 10 W. 3. 
C. B. Eaftcourt v. Weekes. 15 55 | os 


Q q Tn (B. d) For- 


; SLOW ATR WIE 1 1 a | e ſeems to be, 
becauſe in accepting of Heriot Service, he admits the Heir Tenant, but in accepting Heriot Cuſtom, 


he only admits the Tenant died ſeiſed, fed quære; for it ſeems to me to be a Diſpenſation; for he 
a dmits him to be Tenant after the Forfeiture committed, and therefore if the Lord accept of any 
Services after he knows of the Forfeiture; it is a Diſpenſation ; For why ſhould not the Acceptance 
and Acknowledgement of the Tenant to be Tenant after a Forfeitu 


nders into the 


—— — —— — — 
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the Caſe of Failure of Suit 
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(B. gd) Forſeitare, In what Caſes the Lord may enter 
without Preſentment. 


— 


Offences Reſentment is not of Neceſlity, but for the Lord's better In. 
which are ſtruction of his Title, and he may, it he will, take Adyan. 


des oth tage of a Forfeiture before the Preſentment. Cro. E. 499. pl. 19. 
Preſentment Mich. 38 & 39 Eliz. B. R. Eaſt v. Harding. „ 


are ſuch 


which by common Preſumption the 1 cannot of vim ſelf have Notice of without Noe given; As fa 
Copy holder ggmmits Felony or Treaſon, or be cut laaved, or excomunicate, or in any other Court endes. 
vours to intitle any other Lord to his Copyhold, or if he aliens by Deed. Co. Comp. Cop. 64 5. 58 
G. Treat of Ten. 231. fays Lord Coke's Reaſon is of vo cogency, for it he can take Notice 


ot them, why ſhould he nat. ſince Preſentment 1s not that which gives him Title, but only 125 


him know what he hath a Title to; - But however, at is fate to get |! bn ach a wy ing prete, red, and |; 
there be a Cn We it h be purſucd. | 


2.1 4 0 opy holder: goes about in any other Court to intitle any. the 
Lord unto his Copyhold ; or if he aliens by Deed, cheſe, and the like, 
ought to be preſented. Co. Comp. Cop. 64. S. 58. 
3. There is a Real and a Perſonal Fortsiture 4 Copphold Land; 
Real is not neceſſary to be found by the Homage, as was reſolved 
in Brock's Caſe, Perſonal Forfeiture is neceſlary to be found. 4 
Le. 241. pl. 393. Paſch. 8 Jac. B. R. in Ward's Caſe. 
Cre: C. 233. 4. Copy holder leaſes for one Year, and for another Year to com. 
pl. 15. Mat- mence a Day after the firſt Year &c. and after ſurrenders his 


Chews v. Copy hold to the Lord ; the Lord enters, and grants a Leaſe for Yeats ; 


SG ad. The Leaſe by the Copy holder was a Forſeirure, and when the Sur- 


judged. render was made to the Lord, this Leaſe was void againſt him, and 


his Intereſt diſcharged without Preſentment and Seiſtre for Forfeiture by 
which his Entry was lawtul, and his Leaſe tor Years good. Jo. 
249. pl. 4. Mich. 7 Car. B. R. Matthews v. Wheſton. 

5. It there be a Copyhold Tenant for Life, the Rever/ion to the Lord, 
and the Tenant commits @ Forfeiture, the Lord may grant the Eſtate 
to another before any Seiſure; for it is a Determination of the Will, 
and the Eſtate immediately in the Lord as in his Keverſion. Levy. 26, 
| Paſch. 13. Car. 2. B. R. Mil fax v. Baker. 

6. Steward of a Manor need not have an expreſs Authority in Writing 5 
to make a Demand and Entry upon Refuſal to pay a Fine for Ad. 
mittance of a Copyhold Tenant, and 'tis not neceflary for the Steward 

to make a Precept for the Seiſure, but the Demand muſt be Perſonal. 
2. Mod. 229. Paſch. 29 Car. 2. in Scacc. Trotter v. Blake, | 

7. The Lord doth not always make an a&ual Entry, bur generally 
a Precept to the Steward to | ſeiſe the Land, and that is a Sign rhe Lord 
hath a Right, and that is in Nature ofa Habere Fac? Poſſ' and does 
not give T itle, but ſuppoſe it, becauſe the Copyhold is determined, 
or rather, becauſe it appears to be determined by the Preſentment that is 
made of ſuch a Forfeiture ; * tis quite different from an Entry which 

veſts an Eſtate, and 'tis the Preſentment (if any Thing) feems 19 
determine the Eſtate, for the Precept to ſeiſe is in the Nature of an 
Execution ; Per Lord Ch. J. 2 Show 152. pl. 133. Hill. zz & 33 

Car 2. B. R. in Caſe of Benſon v. Strode. 
And per 8. It Copyholder commits Wafte the Lord may 1 without an 
Pemvertom Entry; Per Dolben J. 2 Show. 152. pl. 133. Hill. 32 & 33 Car 2 
beh. B. R. in Caſe of Benſon v. Strode. 


av bring 

ue pas, and | 

7 2 per ay no Entry 1 18 needfal do Naintain an Ati: * fer ils ne 1 fits SKIN, 9. Mis ch 
2. B. R. Bene ſon v. Strode. | 


** 
— 
-\ 


we 


am _ — „ 
— Mm. 
— R —_—_— 
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e. d) Forſoltuts To what Tine the P orſeiture 


ſhall have Relation. 
1 F a Copy holder makes a Leaſe for Years to commence at Mic heal. 8 E. 499. 
_ mas, it is a Forfeiture preſently, per Hutton J. and none denied 55 os Fe 
. Het. 122. Mich. 4. Car. C. B. Harding v. 'Turpin. 8 R. Eaſt | 
5 -Iti is a Forfeiture before the TT of Leſſee Per Anderſon Ch. ]. Mo. 185. 1 199. 7G 
fa 1 | 
Tp 1 Though no Advantage can be taken of a Farkieare for Treaſon 
'\ WW till Attainder, yet after Attainder it has relation, and the committing | 
my | the Treaſon 1 1s the Forfeiture. Per Levinz J. 2 Vent 39. Paſch 35 
nd ö Car. : 2. R. in Lord Cornwallis's Caſe. 
thee 1 8 e 5 F 
like, „„ 
ne 5 (D. d) Where the 3 orſeiture ſhall be to the King. 
. 35 Eli. "Nats, that Popiſh Recnſunts above 16 Years hall within 
com- cg. 4. 40 Days after their Convidion repair to their uſual 
s his Dwelling, and not remove above 5 Miles from thence, in Pain to Jorfett 
eats ; all their Goods, and their Lands aud Annuities, during Life. 
Sur. - 2. A Copybolder ſhall in this Caſe alſo forfeit his Hſtate during Life 
„ and (if bis Eſtate continue ſo long) to the Lord of the Manor, if ſuch Lord 
re by be no Recuſant Convict nor ſeiſed or poſſeſſed in Truſt to the Uſe 7. 4 Re- 
Jo. cuſant; for then the Queen ſhall have the Forſeiture. - 
3. It a Copyhold given to ſuperſtitious Uſes comes to the King by the 
Lord, Statute the Copyhold is deſtroyed, and the Uſes void; but the 
Eſtate | King does not thereby gain the Freehold of the Copyhold, but that 
Will, remains in the Lord of the Manor; Reſolv'd. Godb. 233. pl. 322. 


v. 26, Mich. 11 Jac. C. B. Bagnall v. Potts. 
4. The King grants the Office of the Cuſt ody of a Houſe for Life ; this 


Vritins ” 


ba good Leaſe tor Lite notwithſtanding it is Copyhold, and it is not 

r Ad- neceſſary to recite in the Grant that it is Copyhold ; and after the 
eward Eftate tor Lite is determined, the King may grant again by Copy of Court- 
rlonal, Roll the Houſe and Land, becauſe the King's Grants ſhall be 
„ taken favourably, and not extended to two Intents where chere is no 
erally Neceſſity for it, as there is not here, and we are not here to intend 
Lord a col lateral Intent, and ſo the Copphold! is not deſtroyed, for the Law 
d does takes Care to preſerve the Inheritance of the King for his Succeſſors, 
mined, and it may be a Benefit to the King to have it continue Copyhold, 
hat is viz, to have Common &c. and his Election is alſo deſtroyed if he | 
which may not have it Copynold 3 adjudg'd. Sty. 272, Paſch. 1657. Cremer v. 
ems 10 Burnet. OT 
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(E. d) In what Caſes of Fortciture Equity will 


relieve. 


1. FF Ouching Copy holders Mr. Fitzherbert in his Natur. Brev. Fj 
16 12. noteth well, that foraſmuch as he cannot have any Writ gi 
falſe Fudgment, nor other Remedy at Common Law againſt his Lord. 
and theretore it the Lord will put out his Copyholder that payeth his 
Cuſtoms and Services, or will not admit him, to wkeſe Uſe as Surrender i, 
1a, or will not Hold his Court for the Benefit of his Copyholder, or will 
exact Fines arbitrary where they be cuſtomary and certain, the Copy. 
holder ſhall have a Subpana to reſtrain or compel him as the Ci 

| ſhall require. Cary's Rep. 3, 4. cites D. 264. and 124 Fitz. Sub- 
2. Ihe Defendant would not admit the Plaintiff to his Copyhold j 
For that the Plaintiff committed a Forfeiture in cutting down Woud's upon 
the Copyhold, the Defendant [Was] order'd to admit the Plaintiff Tenant 
tor that the Defendant cou ot prove that the ſame was done by the Plain. 
_ tiff *s Direftions, but by a Tenant. Toth. 237, 238. cites 25 Eliz. Ii. E. 
Fol 99. Tavior i. Hoo uu. Co os a 
3. A Forleiture for cutting down Timber without Licence, and employ. 
ing it upon his Copyhold was held relievable upon paying a competent 
Fine. Toth. 108. cites 1591. Per Clench J. in Cate of Commin v. 

_ Kinoſmell. 1 A 


2 Freem. 4. Copy holder Durante Viduitate ct Timber, and the Copyhold 


| Rep. 137. | was ſeiled for wiifu! Waſte, Upon a Bill by the Widow tor Relic; 


N 5 Bridgman K. declared, that in Caſe of a v Forfeiture he could not 


Keeper relieve, but upon the Hearing directed an Iſſuc, whether the primary Ir. . 


being preſo'd fention in telling the Timber was to do Waſte; but as the Order was 


1 alter the drawn up, the Iſſue to be try'd was, it the ſuppoſed Waſte was wilfal 
1UCe, ne | | 


uud not or not; Upon two ſeveral Trials it was found for the Plaintiff, and ſo 


— Ch. it was decreed, that Plaintiff ſhould be relieved, and the Defendant to 
Prec. 571. deliver Poſſeſſion, and account for the meine Profits. Ch. Caſes 95. Hill. 


1 19 Car. 2. Thomas v. Porter and Bp. of W. orcelter. | 


there Arg. to be Monſtrous, but recites it to be, that the Lord had upon two Trials at Law re. 
covered Verdicts, and that he was decreed not only to account for the meſne Profits, but alſo to pay 


Colts. [But it ſeemed to be Miſquoted. Vide.] ——2 Vern. 664. pl. 590. Arg. Cites S. C of an 
lſſue, whether Waſte to commit a Forfeiture, . | „ 
FJ. The Grandſon and Heir of a Perſon convicted and executed for 
Felony, by which his Lands were forfeited to the Lord of the Manor, 
brought his Bill for Diſcovery and delivery of certain old Deeds which 
the Ford hed got into his Cuſtody, and which were relating to the 
Lands, and were formerly in the Hands of the Plaintiff's Anceſtor ; 
the Court retained the Cauſe to enable the Plaintiff and his Heirs to the 
Uſe of the Depoſitions therein at any Trial at Law, and Defendant to 
do the ſame, and Plaintiff ro have Recourſe to the Rolls &c. of the Ma- 
nor, and have Copies, paying for the ſame, and as many to be produced 
at a Trial at Plaintiff's Colts as Plaintiff required. Fin. R. 249. Paſch. 
28 Car. 2. Draper v. Zouch. „%% es 8 
Thid 663. 6. A. having two Copyholids within the ſame Manor, cat Timber on cut, 


5 C cited and repaired the other with it; the Lord had brought Ejectment and a Ver- 


——Ch. dict tor the Forteiture. A. 1s relieved againit che Forteicure, but or- 
roo. 574 dered to pay Coſts both at Law and here. 2 Vern. R. 537, pl. 481. 


eite: 8. ; l A 

ind Mays, Hill. 1705. Naſh v. E. of Derby. 

thore Was | | | Wed On : | | | 
wely a Miſtake whether the Steward or the Woodman mould ſet ou: the Timber. 
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7. A Tenant by Copy /etting a Com hol Tenement fall down atter re- 2 Vern. 664, 
ted Admonitions and Preſentments of the Jury ot the Watte tor ſe- pl. 590. 


'eral Years together, and the Copyhold being ſeiled tor a Forfeiture, ppp 191. 


brought a Bill, but Lord Harcourt would not relieve him, becauſe on Higtord. 
chele Circumitances it was equal to voluntary Waite, Ch. Prec. $74. 5 C. lays 

5 . A icke | +... there was 
cites it as the Caſe oſ Con v. Hicklord. 5 3 
Court to pay Cofts, and to repair, but he not repairing the Bill was diſmiſs'd. 


Equ. 


Abr. 121. pl. 20. S. C fays that after fix ſeveral Preſentments upon him to rep.ir it, and 


an Entry by the Lord for the Forfeiture he brought an Ejectment; and when upon the Trial, 
a Rule was entred into by Conſent, and made a Rule of Court, that upon Payment of 4 1. to the 


Lord for his Coſts, (which were nor a 4th Part of the Coſts he had put the Lord to) and putting 
the Eſtate into Repair, he ſhould be admitted to it again, yet he never complied with the Rule, 


nor made any Otter of Coſts ro the Lord, but inſtead of that brought another Ejectment, and 


was nonſuited; and now, after 9 or 10 Years Time more, brings his Bill, and had been ſeveral 
Times amerced for not appearing at the Court, and refuſed to do Fealty, either upon Oath, (or 


being A Quaker) upon Affirmation, and upon theſe Circumſtances Lord Keeper declared he ought 
to have no Relief, or if he were to be relieved, yet it muſt be upon Payment to the Lord of all his 
| Colts, and putting the Eſtate into good Repair, which would be more Charge to him than his Intereſt 


the Eſtate would be worth, having only an Eſtate for Life therein, and diſmifled the Bill, but with 
Colts; and Lord Keeper likewiſe declared, that though this were a voluntary Watte and Forfei- 
rare, (againſt which it was objeCted this Court never gave Relief) yet he thought the Rules of 
Equity not ſo ſtrict, but that Relief might even, be given againſt voluntary Waſte and For- 
teiture. | . | | 5 7 


g. Forfeiture by a .Onaker for not doing Suit and Service was re- Ch. Prec. 


jiered. Cited 2 Vern. 664 pl. 590. Mich. 1710. as che Caſe of Cudmore 574. for 


refuſing to 
. Raten. refuſing to 
on the Circumſtance of the Caſe, cites it as the Caſe of Edmore v. Craven. 


9. Copyholder made Leaſes not warranted by the Cuſtom, and worked a 
Ouarry of Stone without a Licence, and died, having on his Marriage 


ſurrendered to the Uſe of himſelf for Lite, with Remarnder to his fir/t 
and other Sous in Tail Male, Remainder to himſelf in Fee, But ao Ad-. 


| ittance Was made on ſuch Surrender. Afterwards his Son and Heir 


cut down Trees, and incloſed ſome of the land, notwithſtanding ſeveral 
Admonitions from the Lord, who brought his Ejefment, and had a 
Verdict as for a Forteiture. On a Bill brought by the Copy holder ſor 
Relief, Lord Macclesfield was clear, that there was no Foundation 
tor Equity to interpoſe ; That making a Leaſe for Tears withour Li- 
cence was a Forleiture as it was a Determination ot his Will, and 
thong h the Lord ſhould refuſe to grant ſuch Licence, yet the Tenant has 
no Remedy, nor would this Court compel the Lord to grant ſuch 
Licence; That the Cuſtoms are in the Nature of the Limitation of an Hſ- 
tate which determines on the Breach of them, that anleſs there were 
ſome equitable Circumſtances in this Caſe, this Court cannot interpoſe, 
which would be to repeal and deſtroy the Law. Ch. Prec. 568. pl. 
347. Trin 1721. Sir H. Peachy v. D. of Somerſet e. 
10. In caſe of 


Nonpayment of Rent or Fine, Chancery may relieve a 
Copyhold Tenant ; For the Eſtate in ſuch Caſes is but in Nature of a 
ſecurity for thoſe Sums, and the Lord may be recompenſed in Dama- 
ges; Per. Lord Macclesfield. Ch. Prec. 572. Trin. 1721. in Caſe of 
ve Hed, Peachy -v. D. . nn, 
11. A. a Copyholder by Surrender is to be only Tenant for Life, then 
to his firft and Sons in Tail Male ſucceſſively, Remainder to himſelf in 
Fee, but no Admittance is made on ſuch Surrender. A. commits a For- 
teiture, Ir was held clearly, that A. continued, and was to be conſi- 
dered as abſolute Tenant to the Lord, and tho' A. having a Son was 
but a Truſtee for him of the Inheritance of theſe Lands, yet the 
whole Inheritance quoad the Lord was in A. and any Act of Forfeiture 
done by A. would bind the * becauſe there muſt be * 
Mo ies Rr e ome 
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ſome Tenants to anſwer tor the Whole; but it there had been an Aa. 
mittance of A. tor Lite, and of the Son in Remainder, becauſe the: 
come as it were by two diſtinct grants from the Lord himſelt, the ag 
of the one will not affect the other; bur the till there is an Admittanc, 
on ſuch ſurrender, the Lord is not bound to take Notice ot ir 8 
the 'Tenanr has the ſame Eſtate as before to all Intents and Purpoſes 
and the rather, becauſe the Lord has no Means to compel him tg Pn, 
in and be admitted on ſuch Surrender, but if the Son d bring a BH 
againſt A. and the Lord, to compel an Admittance purſuant to ſuch Surren. 
der, it might come then to be conſidered, how far this Forfeiture 9 
the Father's thould aftect the Son, Ch. Prec. 472. Trin. 1121, Sir 
II. Peachy v. D. of Somerſet. 75 1 


(E d. 2) Forfeiture. How to be proved. 


I. Hi a Lord & | 2 Manor to avoid a Copy hold Eſtate for a For. 


+: >a wh 


Purpoſe, thall not be of any Force or Etect to prove a Forfeiture, ef. 
pecially when the Copyholder mill continues in Poſſeſſion, and fo dies 
leiſed of his Copyhold Eſtate, and this never came in Queſtion till ater 

his Death; And if ſuch a Preſentment, as this was, in the Lord's Cour: 

ſhall be allowed of, upon ſuch an Oath made by a Stranger, as to make 

a Forfeiture of a Copyhold Eſtate, every Copyholder then might be in 
conditional Danger to loſe his Copyhold. Bulſt. 189, 190. Paſch. 10 
Jac. Hamlen, als. Ld. Montague's Cale. „% wv 
2. The Court did allo clearly agree, that if the Copyholder did 
promiſe for to make ſuch a Leaſe, and it is not proved in facto, that 
he did make the ſame, this is no Cauſe for to make a Forteiture 
or his Copy hold Eſtate. Bulft. 190. Paſch. 10 Jac. - Hamlen v. Han. 


— 


ill be au Extingu 8 
Copyheld.. 


This in Rol! 


fol. 510. — * 3 5 5 . | 

Mich. 28 1. FFD E Severance of the Freehold and Inheritance of the Land, 
TIT held by Copy of the Manor does not extinguiſh or deter 
Senne 54 nunc the Copyhold Eſtate, tor the Cuſtom hath eftablithed his © 


. Rey. fate, lo that the Lord cannot ouſt him fo lang as he pays ane 
5. b. pl. performs his Cuſtoms and Services, Co. 2. Lane 17. it 


12 30 Eliz. N 
B. R. in lolved. / 3 ; IS 8 | 3 
Cult ot Melwich and Luter S. P. reſolved ——cro, E. 103. pl. 10. S. C. & 8 P. reſolvec 5 
Lord by his Att cannot, without the concurrent Act of the Copyholder himſelt, determine uns 
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mozeableat the Will of the Lord, fo long as he performs the Cuſtoms and Services. 


that Copyhold Intereſt and Eſtate for Years cannot be in one and the ſache 
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tate and Intereſt which the Copy holder has in his Copyhold, and therefore the Severance of rhe 
Frechold and Inheritance of the Land holden by Copy of Court Roll (being done by the Act of 
of the Lord) doth not determine the Copyholder's Eſtate, or extinguifh the Copy hold; for altho' that 
the Eſtate of the Copyholder be but an Eſtate at Will, viz. Ad voluntatem Domini Secundum Con- 
ſetudinem Manerii, yet Cuſtom has ſo eſtabliſhed the Eſtate of the Copy holder, that he is not re- 

Supplement 
to Co Comp. Cop. 73. S. 8. cites 2 Rep. 1). in Lane's Caſe, and 4 Rep 21 Brown's Caſe. If 
the Copyholder will join with the Lord ina Deed of Feottment of the Manor, there, by that Act 
f them both, the Copyhold is extinct, as it was ſaid by the Lord Anderſon. Ch. J. Paſch. 24 Eltz. 


RAP "Wh 


— 


C. B. Supplement to Co. Comp. Cop. 73. 8. 8. | 


2. Tf a Copybolder in Fee accepts a Leaſe ſor Vears of the ſame Gouldeb. 
Land trom the Lord, this deter mines his Coppyhold Eſtate. Co. 2. 37 n 
Lane 16. b. 19. reſolved, . e by the 


| | Ee 5 | Court, and 
all the Serjeants. ——- S. P. agreed per tot Cur. Godb. 11. pl. 16. Paſch 24 Eliz. C. B. S. P. {aid 


Arg. to have been adjudged, Cro. J. 84. pl. 8. Mich. 3 Jac.—--—S. P. by Dodridge J. 3 Bulſt. 81. 
—— hulſt. 32. S. P. per tot Cur. Anon. — 4 Rep. 31. a. b: pl. 24., Mich. 18 & 19 Eliz. S. P. 
accordingly —— And) it is all one as it the Copy holder had accepted immediate y a Leaſe for Years of 
his Copy bold, as was adjudgd in Hyde's Cafe; For the Reaſon in both C 


ſes is the ſame, viz. 
Perſon, and at one 
and the fame Time, of one and the fame Land, without confounding the Leſs ; and beſides, they 

are of divers Natures, and can't ſtand together in one and the fame Perſon, 2 K ep. 19. a. reſolved. 
—— Gilb Treat. of Ten. 209. cites S. C. and ſays, that by the ſame Reaſon a Releaſe upon that 
Leaſe will paſs the Freehold and Inheritance ro bim. — Ibid. lays that tho' by the taking a Lea 


for Years the Copy hold is determined, yet he may grant ir by Copy to another; And if the Copyhold 


afterwards comes to the Lord's Hands, and he aliens the Manor by Fine &. the Alienec may 
regrant it. | Ke ps | „ 


5. So if there be a Coppholder in Fee of Lands, and the Lord Le. 199. 
leaſes to another tor Years, who aſſigns over the Term to the Copy- pl. 237. - 


holder, this extinguiſhes bis Copphola Eſtate, for this is all one lieh. e 


C. B. Smithy 


17. reſolved. 


. a 


v. Lane 
3 | 5 % ͤ ¾⅛ a 
And. 191, pl. 22. S. C. adjudged ; For both the Intereſts cannot be in the ſame 


accordingly. 


' Perſon Simul & Semel, and conſequently one of them mult be determined, which muſt of Neceſlity 


be the Cuſtomary Eſtate; For the Eſtate at Common Law cannot merge in that, and when Common 


Law and Cuſtom come together, and the one or the other muſt neceſſarily have Prerogative, and 


ſtand, the Common Law ſhall be preferr'd and take place before the Cuſtom. 


| — Gouldsb. 34. pl. 
9. S. C. Adjornatur ——By acceptance of ,a Leaſe for Years by the Copyholder the Copy hold is ex. 


_ rin; Agreed per tot, Cur. Godb. 11. pl. 16. Paſch. 24 Eliz. C. B. 


4. C. parchaſed a Copy hold of A. to himſelf, his Wife, and Child, for BY 
thar Lives, and afterwards A. granted a Leaſe of the ſame Lands to B. 1 
for His Life, with Livery of Seiſin, reſerviug a Rent, and after that levied | 
a Fine of the ſaid Premiſſes to C. who accepted the Rent of B. The Que- 
Kon was, if the Copy hold was extinguiſhed ? D. 39. b. pl. 207. Hill. 
28.43, 8. 16 Cane, Compton v. Bre. „ 

J. The Lord deviſed ¶demiſed] a Copyhold to C. for Life, ard after 
paſſed the Freehold, and Soyl thereof by Livery of Selſin thereof to B. for 
Life, reſerving a Rent, and then by Hine levied doth grant the ſaid Land 
70 the ſaid C. (come ces que il ad de {on done &c.) And C. accepteth the 
ſaid Rent of B. and thereupon it was queſtioned, whether or no the 
Copy hold of C. were gone in Conſcicace. Cary's Rep. 8. cites 28. I. 


Paſch. 24 8. D 3o. 


6. It a Copyi»/der joins with his Id. ina Teoffment of the Manor, the 
Copy bold is thereby extinct; agreed per tot. Cur, Godb. 11. pl. 16 
Eliz. C. B. Anon. #1 - OO, 5 

7. Tenant by Copy took a Leaſe for 21 Pars of the Manor; Shute Baron * Godb. 
held, that upon the Expiration of the 21 Years the Copyhold is nor 121. pl. 1. 
drermin'd ; for tho the Copyholder has only an Eſtate at Will at the 5 . 
Common Law, yet he has an Eſtate of Inheritance by the Cuſtom of br 
che Manor, which is not determin'd by the Acceptance of the Leaſe Arc erfon 


tor (11 7. be 4, i 


5 ——ũ6AUñœ—. 1. ̃ — — 
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Ch. J. held, tor Years; tor * it a ſurrender is made ot a Copyhold into the Hands or 
_ 1 uch the Leſice lor Years, to the Uſe ot the Letlee tor Years, and his Heirs 
8 50 and the Years expire, yet he thall have Admittance to the Copy hold 
is extinct; Sav. 70, 71. pl. 146. Paſch. 25 Eliz. in Scacc. Anon, 
for the El- | 5 5 1 5 3 
rate in the Copy hold is not of Right, but an Eſtate at Will; tho“ Cuſtom and Preſcription had for. 
tiſied it. 8 P. Arg. faid to have been adjudged. Cro. J. 84. pl. 8.— Godb. 101, pl, 11+ 
Mich. 28 and 29 Eliz. C. B. Wray faid it had been reſolved by good Opinion, that it a Copy holder 
accepts a Leaſe tor Years of the Manor, the Copy hold is extint for ever. —— Supplement to Co. Com 
Cop. 14. 8. 8. S. P. — Cro E. J. pl. 5. Trin. 24 Eliz C. B. Anon. Mead ſaid it was adjudg'd 1 
twport's Caſe, that by raking a Leaſe of the Manor the Copyhold was extin&. ——— NO. 
185. pl. 330. Mich. £6 Eliz. S. P. the Court held the Copyhold gone for ever, and that the Leſſor 
beirg Lord ſhall gain it after the Leaſe to himſelf ; and Meade J. cited it as adjudg'd in C. B. Hide 
v. Newport. 4 Rep. 31. b. 24. cites Paſch. 17 Eliz. Hyde's Caſe adjudg'd that tne Copyhold has 
no Continuance; But ſays it was reſolved in the ſame Caſe, that ſuch Lieft=e may reg-aut tas Copy. 
hold again to whom he, 41), for the Land was always demiſed or demilable, | 


— — 


Gi Treat. 9, If a Copyholder ſues Execution of a Statute againſt the Ld. of the 
ct Ten. 237. Manor, and has the Manor in Fxecution, and afterwards levies the Debt 
288 cites 25 9 1 | IS ; | 7 , 
Card his Intereſt in the Copyhold remains; per Manwood Ch. B. Say, "1, 
favs, that pl. 146. Paſch. 25 Eliz. in Scacc. Anon. | 5 
ine Conulee-.::, | 3 . 3 | | 
being Lord for the Time may make Voluntary Grants of his own Copyhold Lands as well as of 
others that come into his Hands; for tho“ they are not Copyholder's (nor are they fo when Copholds 
eſchcat) yet they have Copy hold Lands that have been demiſable time out of mind. 1 


r The Lord granted the Freehold of a Copy old 70 4 Stranger; the 


Land re- Copyholder being in Poſſeſion releaſed to the Grantee all his Right in 
maitied : . | Ws f a 2 4 
Copyhold the Land ; Per. Anderfon Ch. J. this does not extinguiſh the Copy- 
and the Hold. Cro. E. 21. pl. 2. Trin. 25 Eliz. C. B. Anon. Er 

"Dann br oo rr on | 
not taken away, Cro. J. 126. Laſhmer v. Avery ———Gilb. Treat. of Ten. 304 cites S. C. and the 
lame Diverſity - Otherwiſe it it had been to the Copyholder himſelf. Cro E. 24. pl. 3. Hill. 26 
Eliz. C. B. Stockbridges Caſe. —— Supplement to Co. Comp. Cop. 73. S. 8 cites S. C0. 


Co. Comp. 10. Husband and Wife Copyholders to them and their Heirs ; the Husband 
£09.73 >. for Money obtains an Eſtate of Freehold to him and his Wife, and the 
— Guild. Hers of their Bodies. The Baron died, leaving Iſſue ; the Wife entered, 
Treat of and ſuffered a Common "Recovery. The Heir entred by the Statate of 11 H. 

Ten. 286. J. and agreed that his Entry was Lawtul, for that the Copyhold, by the 
eCites S. C. Acceptance ot the new Eſtate, was extinguithed. Cro. E. 24. pl. 3. Hill. 

Lc J Kd... TNT 

S. P. cited 11. A Copy holder in Fee took a Leaſe for Nears of the Manor. Reſolv'd 

as adjudged the Copyold was Extin& for ever, and not only during the Leaſe. Mo. 

Patch. 17 185. pl. 330. Mich. 26 and 2y. Eliz. Hide v. Newport. 

Cuaſe 4 Rep. 31. b. in pl. 24.8. C. cited per Cur. 2 Rep. 17. as adjudg'd; for the Copy bold E- 
tate and Iutereſt for Years of one and the ſame Land cannot ſtand Simul and Semel in one and the 

ſame Perſon, at one and the ſame Time, without confounding the leſs; And likewiſe they are of 

diverſe Natures, for which Reaſon alſo they cannot ſtand together in one and the fame Perſon. 


Gib. Treat. 12. Copyhold Lands demiſed to 3 Siſters, Habend' to them for 
ot Ten. 285. their Lives ſucceſſive, the firſt accepted a Leaſe to herſelf Remainder to her 


cites d. C. Hysband, and another Remainder to the 2d. Siſter. The ad, agreed to it 


and ſays . . | . : g 1 . | . 
ler ckis in Pais 4 Daies alter; Per Shute J. *ris no good Agreement, becauſe 


juagwent atrerwards, but had it been at the making the Leaſe it had been a full 
might de Extinguſhment; Per Clench J. the Entry of the Voungeſt is lawlul 
given 8 notwithſtanding the Lite ot the Eldeſt, but Gaudy J. contra, and Judg- 
| — — ment againſt the Younger. 2 Le. 73. pl. 97. Trin. 28 Eliz. B. R. Curtis 
left undeter- V. Cottle. 8 | 
tained; for | a 5 | | 
it her Copyhold Eſtate were extinct by Acceptance of the Remainder, then to be ſure her Entry 
Was ut lawful, and if it were not determinzd, yet it was held the Younger Siſter's Remainder could 
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ſon, Mead, and Periam, that the Copy hold was Extinct, for by the Recovery the Ba 


the Lands were convey'd by Common Law Conveyance, and ſo the Cuſtom was broke. 


18. The Queen ſeiſed of the Manor of D. made a Leaſe thereof for Years 8 Rep. 63. 


after the Exception. Mo. 811. pl. 1098. 1 Jac. Swain v. Beckett. 


Es | 3 „ 3 | dut of the 
Eſtate or Intereſt of the Lord of the Manor, for he is only an Inſtrument to make the 


the Grant be new, yet the Title of the Copyholder is ancient, and ſo ancient that this 


or any other Profit apprender in any other Part of the Manor, and the Lo 


who claims, paramount the Severance. 


. Attn bien ens thts, A ͤ Ä— — i 4 ; 5 
„ „„ wo. — — — ä — —— ——— SO — — ena wt. 


Copyhold. 157 
. — 3 D | | KR _ | * 1 — 1 1 pa 
nat rake Place, becauſe according to Podger's Cale, the Remainder was not ro commence nil after 
ow Eſtate for Life ended; ſed quære farther, whether the Youngelt Siſter's Remainder be not in this 
Cafe deſtroyed? for the Eſtate for Life of the Eldeſt Siſter is utterly gone ; for the Lord having made a 
Leaſe, can rake no Advantage of the Forfeiture, and then the Remainder not commencing when the 
articular Eſtate ends, it ſeems 1t can never commence, for there is as much Reaſon ro deſtroy contin- 
13 Remainders of Copy holds, as Freehold Eitires, and this is not like the Caſe where the Lord 


J * 


ſeiſes the particular Eſtate as a Forfeiture, for there it remains (as ic ſeems) to ſupport Remainders, 


— 2 _— 


13. Whereſoever a Copyhold is become not demiſeable by Copy, either by 


the Act of the Lord; by the Act ot the Law, or by the Act of the 


Copyholder himſelt, it is extinguiſhed tor ever. Co. Comp. Cop. 66. 
14. If a Co holder with Licence makes a Leaſe for Tears to a Strauer, or 
without Licence makes a Leaſe for Tears to the Land, the Copyhold is 
not hereby extinguithed, and yet it is not demiſeable by Copy. Co. 


Comp. Cop. 66. S. 62. 


Suſpenfion only ot the Copy hold, but no Extinguiſhment. Co. Comp. 
th. So it the Interruption be tortions, as the Ld. be diſſciſed, and this 
Diſleiſor ſeiſed; or it the Land be recovered, by falſe Verdict, or erroneous 
Fudgment, and atter the Land is recontinued, it is not extinguiſhed bur 
may be granted again by Copy, tor Non valet impedimentum quod de 


15. So if a Copyhelder intermarries with a Feme Seignioreſs, this is a 


ure non ſortitur Eftectum, & Quod contra Legem fit, pro infecto ha- 


betur. Co. Comp. Cop. 66. S. 62. . 3 5 
17. A Feme ſole was Lady of a Manor, to which were divers Copy- S. P. The 


| holders, One of the Copyholders did marry with the Scignioreſs of the Gmmon Re- 
Manor. It was the Opinion of the Juſtices, that the Intermarriage was % 


3 f . — Was ,, the Uſe 
only a Suſpenſion of.the Copy hold, and not an Extinguithment ot it 177 4 1 


But afterwards they joined in ſuffering a Common Recovery of the Land, for Life, 


and upon that their Act it was Reſolv'd, that the Copyhold was extin- Remamder 


over, and 
| it was held 
3 by Ander- 


| ron had gain'd 
an Eftate of Freehold, but they all held that by the Intermarriage it was only ſuſpended. Cro. E. J pl. 5. 


Trin. 24 Eliz. C B. Anon. — Gilb. Treat. of Ten, 288, cites S. C. for by Suffering the Recovery 


guiſhed. 5 Supplement to Co. Comp. Cop. 73. 8. 8. Anon. | 9 5 


to J. S. excepting the Trees. King Fames granted the Reverſion to the b. Swain s 


Plaintiff the Cuſtom of the Manor was, that a Copyholder of the Manor Caſe. S. C. 


The 
might top and Lop Trees. The Defendant being a Copyholder, cut Trees of 1 
for Firewood, for which Treſpaſs was brought; Reſolv'd, that the holder that 


Action did not lie, becauſe the Copyholder was in by the Cilſiom which e N in 
vas paramount the Exception of the Trees in the Leaſe, and the Exception für 


Juntary 
Eſtate Grant is 


not derived 


ſhould not hinder the Cuſtom, altho the Copyholder came to his 


| Grant, but the 
Cuſtom of the Manor after the Grant made eſtabliſhes and makes it firm to the Grantee, ſo that tho' 


by force of the 
Cuſtom exceeds the Memory of Man and ſuch Grantee ſhall have Eſtovers &%. to which the Copy- 


holders before were intitled. ——— Copy holder that comes in by voluntary Grant ſhall not be ſubje# 
to the Charges or Incumbrances of the Lord before the Grant. 8 Rep 63. b. in Swains Caſe. | 
Brownlow 231, 232 S. C. adjudged. —— Supplement to Co. Comp. Cop. 72. cites S.. C. and the Lord 
is but an Inſtrument to make the Grant, --- Gilb. Treat. of Ten. 193. cites 8 C. accordingly ; and 
therefore if Copyholders have uſed to have Common in the Lord's Waſte or Eſtovers in his W ood, 
rd alien the Waſt or Wood 

1 Feofment or Fine, and then grant an Eſtate by Copy, the Copy hold er may take the Profits in the 
Hands of the Alienee, for the Cuſtom unites the Incident to the Principal, as to the Copyholder 

If the Alienation be by Fine, and he does not clalm within 


5 Years, it ſeems he is barred. This proves that the Copyholder claims by Cuſtom, not by the Lord 
tor if he did the Feofment would bar him of his Common. 4 Are; F _ 


8 5 19. If 


* 


| 8 . : Copyhold. 


A 2 eds ——＋⏑= — —U[— — — 


— nn 


2 
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19. If there be Leſee ſor Life, the Remainder for Life of a Copy bold, ang 
the 11t. Tenant for Life purchaſeth the Freehold of the Copyhold, and after. 


terwards /evieth a Fine thereof and 5 Tears paſs, it was adjudged, that 


in tſie Caſe by the Fine levied the Copyhold was not gone nor def. 


troy'd, and that this Fine was not a Bar to him who was in Remainge; 


in Life of the Copyhold. Supplement to Co. Comp. Cop. 73. S. 8. Mich. 
= 9 Jac. in C. B. adjudged accordingly. 5 5 

Jo 41. Ble- 20. In Ejectione Firmæ brought by W. B. againſt R. H. for Land in 
Lerhaſſet v. p. upon a Leaſe made by J. B. upon a ſpecial Verdict found, it was re. 


done, . C. ſolved, that when a Copyholder bargains and ſells his Copyhold to the Tor 


adjidg'd, ot a Manor which has the Manor in Leaſe for Tears, that thereby the Co- 


thar the pyhold Eftate is extinguiſhed. Hutt. 6 5. Trin. 19 Jac. Blemmerhaſſe; 
Copy hold os | 5 | RD NEO | 
nas. {hoe v. Humberſtone. 1 8 ä 


tinguiſhed ; for though a Copyholder cannot transfer to another but by Conſent of the Lord, and 
Surrender in Court, and Admittance, yet he may releaſe to the Lord, becauſe this is no Prejudice | 


to the Lord, for at Common Law he is only Tenant at Sufferance. 


Win G6, r. A Copyholder bargained and ſold his Copybeld Eſtate to the Leſs 


15 n of the Manor; Reſolved, Thar the Copyhold Eſtate is extinguithed, 
Igler v. Hutt. 65. Trin. 19 Jac. Blemmerhaſſet v. Humberſtone. „ 


Hanſon, | 3 : 3 VVV | 3 
S. C. — To. 41. pl. 2. Bleverhaſſet v. Humberſtone, S. C and the whole Court agreed that this was 
an Extinguiſhment of the Copyhold. ——— Hutt. 65. S. C. ſays it was agreed here, that thts Copy. 


hold is not ſo extinct but the Lord (which is the Leſſee for Years) Dominus pro Fempore may grant 
it De Novo by Copy. — Gilb. Treat. of Ten. 284, 28 5. cites S. C. & S. P. for the Leſſee is Lord 
ot the Manor, and fo the Lands are always demiſable by Copy, and that there can be no Difference be. 
tween this Caſe, and where the Manor is conveyed away, together with the Copy hold, at one and the 

_ ſame Time 988 | e ee | | | 


22. ]f a Copyholder releaſes to the Lord it is an Extinguiſhment of the 


Copyhold, though it be contrary to the Nature of a Releaſe to give a 


Poſſeſſion; Per Hobart Ch. J. Hutt. 65. Trin. 19 Jac. in Caſe of Blem- | 


mer-Haſſet v. Humberſtone. 


23. H. 8. was ſciſed of the Manor of Chinckford in Eſſex in Fee, and : 


built a new Houſe there, call'd Lorrimore, and granted the Cuſtody theres 


to Sir John Gates for Life, by the Word Conceſſimus, with the Cloſe calld Z 


Sales, being Parcel of the Copy hold of the ſaid Manor, but witkont reciting 
that it was Copyhold, and this was for exerciling his ſaid Office. The 
King died. Sir John Gates died; then Queen Mary granted the ſaid 

Manor in Fee to Suſan Tongue, who leaſed the Manor tor Years to one 
Lee, and he, betore the Expiration of his Leaſe, granted this Cloſe to 
Robert Lee in Fee, according to the Cuſtom of the Manor; Robert 


Lee's Leaſe expired, and Robert Lee leaſed it to Field, the Plaintiff, - 


ar Will, and the Defendant, as Heir to Tongue, enter'd &c. The 
„ Queſtion was, whether the Grant of the King, without reciting that 
this Cloſe was Copy hold, had extinguiſhed the Copy hold Cuſtom, or 


not, and enfranchiſed the Cloſe? Newdigate J. held the Copyhold de- 


ſtroy'd, but Glyn Ch. J. held, that it was only ſuſpended during the Lite 


of Sir John Gates the Patentee, and Judgment by Glyn Ch. J. and 
Warburton was given tor the Plaintiff, 2 Sid. 1). 35. 81. 137. Hill. 


638. B. R. Field y. Boothby. - =: -- © 5 
24. If A. is Tenant in Tail of a Copy hold, and it is found that by the Custom 
it cannot be barred but by Seiſure of the Lord, & non aliter nec alio modo, 


and A. accepts a Feoffment ot his Copy hold Lands from the Lord that has 


- the Inheritance and then makes a Feoffment thereof, and then levies a 
Fine with Proclamations, and ſuffers a Common Recovery, the Copy- 
hold is ſuſpended, bur nor deſtroyed, quoad his Iſſue; Bur if A. after- 
wards levies a Fine f the Land, though the Copyhold Intereſt cannot 
paſs, yet it may be barred and extinguiſhed by the Fine. Adjudged. 

Cart. 6. 22, 23, &c. Paſch. 17 Car. 2. C. B. Taylor v. Shaw. 


. 25. Tiuant 


„ 
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_ Copynold, 159 1 
2 5. Tenant for Life of a Manor with Power tomake Leaſes makes a Leaſe ho gr Rep. | 9 
| ob Hold, this deſtroys it for ever; Per Holt Ch. J. Ld. Raym. Rep. S P! 682. 1 
1 of a P 3 1 1 | 8.8 though «08 
270. Mich. 9. W. 3. in Caſe of Winter v. Lovedea. ER if « Leſſee if 8 
3 x | | | a Mamr | 4 0% 
= be Copybolds, it does not extinguiſh them, yee when a Leſſee by Tirtue of a Power demiſeth, N 
1 855 2 Ae DeRrudion of them, becaule the Mover b e of che F . ind fo 1 10 al 1 
pon as if Tenant in Fee- ſumple of a Manor made Leaſe, | {i 
26. A. is a Copyholaer in Tail, the Lord grants the Freehold of the Co- 0 
pyhold to him in Tee; the Copyhold tho' intailed is extinct, 3 Wms's Wt 
Rep. 9. Trin. 1724. Dunn v. Green. e 5 of 
[. d] What ſhall be ſaid an Extiugufhment of the In- This in Roti 1 
cidents of a Copyhold. e Wl 
[Fank-Bauk.] 5 1 
I there be a Cuſtom of a Manor that if Coppholders for Life Hob. 181. pt. 1 
. die leiſed, thetr Wives thall have it during their Yidowhood, %% 1 
and A. being a Copyholder tor Lite of a Tenement, the Lord of the 7 Roll 44 
Manor conveys the Freehold and Inheritance ot rhe Copyhold Tene- Rep. 178. 1 
| ment of A. by the Procurement ot A. to J. S. a Stranger, and to his Trin. 18 1 
Heirs during the Lite ot A. the Remainder ro B. the Wife of A. for Jac B R. 1 
Life, the Remainder in Fee to A. and alter A. grants the Remainder to garden.“ i" 
M. his Son, and after B. the Wife of A. dies, and A. takes C. to Haughton 17 
Wife, and dies ſeiſed; the Widowhood of C. is not extinguiſhed by J. held, 1 
the Purchale and Conveyance of A. her Husband, for the Freehold hat tho 8 


being in J. S. a Stranger, during the Life of A. the Eſtate of d. Ts "= 
was not extinguiſhed, and by Conſequence this excreſcent Eſtate, ered tro 
| crilicet the Widowhood, continues. Pobart's Rep, 244. between the Manor 
Howard and Bartlet, © FS» poet he may 
3 5 1 JJC 
ſaid to be a Copy holder of the Manor; for he ſhall pay his ancient Services to the Lord of the 
Manor; and Doderidge J. ſaid, that the Eſtate which the Tenant had at the Time of his Death is 
not a New, but an ancient Eſtate, whereupon it was adjudg'd, that the Feme ſhall have her Widow's 
 Eftate ——Cro. J. 573. pl. 1. Waldoe v. Bartlet S. C. adjudged accordingly ; for the Cuſtom is cou- 
tinued Quoad her, tho' the Frehold be ſevered from the Manor; for the Lord's Act ſhall not 
8 the Copyholder's Eſtate, and it is a Privilege and Benefit annex'd by the Cuſtom to his 
ate, that his Feme ſhall have it after his Death, which ſhall not be deſttoy'd as long as the 
Copyhold Eſtate remains undeſtroy'd ; and the Copyhold Eſtate here remains notwithſtrnding the 
 deverance from the Freehold, and not only as a Privilege, but as a mere Copyhold. ——- Ibid. ſays it 
was refolv'd in the Court of Wards, by the 2 Ch. J. and Ch. B. that the Copybold remain'd &c. [this 
reſerves to the Caſe in Hob — Palm. 111. Walder v. Barkley S. C adjudged —— And a Difference 
was taken in the Books between Jncidents to the Tenancy, and Incidents to the Seigniory, that 
the firſt are not deſtroy'd, but the laſt are, and tho' it be deſtroy'd between them 2, yet it ſhall bein 
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Eſſence as to this Pur poſe. — enk. 318. pl. 15. S. C. and the Eſtate of B. hindred the Deſtruction 
: — ©» Aran and tho' by the Feoftment it be deftroy'd as to the Lord, yet it is not as to the 
Copy older. 55 3 | | | Ea OEM 


= a_ 
I * 
— 1 


2. $0 if A, be a Copyholder in Fee, where the Cuſtom is for Hob. 18. 
their Wives to have their Widowhood it che Baron dies ſeiſed, and 2 $7 5 5 
the Lord grants the Freehold and Inheritance over to a Stranger; 8 


Bartlett, 


this ſhall not deſtroy the 1Bidowhood, HPobert's Reports 244. but as it is 

| 3 3 — t ther i | 
ſeems to intend that if the Freehold had been granted in Fee during the Life of A. 1 woule = 
&ſiroy the Widow-hood. 


3. Bur 


1 8 


160 
RASAN 3. But in the ſaid Tale, it the Cuitom be chat the Wile ſhall be ad. 
Fel u mitted before the thall have her Eſtate, there the mult loſe it, becauſe the 


Deb 18. cuttomary Court, which thould relieve her, is gone as to her, becauſe | 


pl! 218. Eſtate is altogether eſtranged fromthe Manor. Hobart's Reports 4 


Bartlet ſeems to be 8 C. & S. P. ſeems admitted. 


Copyhold. 


2 Le 208. 4. A. was Lord of a Manor of whom Black Acre, is held by B. by Copy 
4 257 ol Court Roll in Fee according to the Cuſtom. A. made Feoffment of Bla 


ee Acre to a Stranger. B. dies. Though the Feoffee has not any Court ſo 


S. Cand that the Heir of B. cannot be admitted, nor the Death of his Anceſtor 
the whole preſented, becauſe but one Tenant, yet Per Cur, the Copy ſhall bind the 


gr rag Feotfee and the Ceremony q Admiſſion not neceſſary in this Caſe, and the 
Copyhold Lord by his own Act has loft his Advantages of Hines, Heriots, and other 
did remain; ſuch Caſualties. 4 Le. 230. pl. 364 Mich. 29 El iz. C. B. Bell v. Langley. 
for other⸗- | 5 5 Ys FF 2 
wie by ſuch Practices of the Lords all the Copyholds in England might be defeated, and if any 
Prejudice comes to the Lord by this Act, it is of his own doing, and ſhall not be relieved againſt his 
own Act, Periam J. held, that by this Leaſe the Lord had deftroyed his Seigniory, and loft the Ser. 
vices as to this Land; And Windham J. ſaid the Lord had deſtroyed the Cuſtom as to the Servi. 
ces, but not as to the Cultomary Intereſt of the Tenant ; But Anderſon Ch. J. held, that the Ren, 
and Services remain, and if the Copy holder after ſuch Leaſe commits Waſte, it is a Forfeiture to the 
Lord, and that will fall in Evidence at a Trial, tho, ſuch Waſte cannot be found by an ordinary 
Preſentment, and the ſame Law which allows the Copy holder his Copy hold Intereſt againſt this Lei: 
- will allow to the Lord his Rents and Services; And he ſaid, that the Lord ſhall have the Rents 1:4 
| bervices, and not the Leſſee. But the Reporter ſays, Quod Mirum, againſt his one Leaſe ! 


F. A Copyholder had Common by Uſage in the Waſte of the Lord as 

to his Mefluage and Lands belonging; The Copyhold comes to the Lord 

co after grants the ſame to the Copyholder cum Pertinentiis. In this Caſe 

it was holden, That theſe Words, viz. (cum Pertinentiis) could not 
create a new Common, and the Common firit holden was by Cuſtom 
- annexed to the cuſtomary Eſtate, and was abſolutely extinguith'd. Co, 
JJ rr Sd aut 

\ Gilb. Treat. 6. If Copy hold Land eſcheats, the Chief Juſtice ſaid he knew not 
ot Ten. 286. how it could be call'd Copyhold Land after wards unleſs it be becauſe 
cites S. C. there is a Power in the Lord to regrant it as Copyhold, for it by the 
or hey 8 Cuſtom, the Wife was dowable of the Intierty or Moiety, and ſuch 
in his Hangs, cuſtomary Copyhold eſcheats, and he dies, the Wife ſhall not be en- 

dcow'd, becauſe as to her the Cnitom is extinct. 2 Sid. 19. Mich. 1657, 


mer.” 
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| (H. d) Forfeiture. What ſhall be a Determination a 
the Copyhold Eſtate by Fo _—” 


. HERE was a Tenant for Life of a Copy bold. The Lord granit 
| 6 rey 5 3 the Rever/jon ot a Copy hold Abs the 1 the 
Meers v. particular Eſtate to another for 20 Years. Afterwards the Copy holder, 
Ridour S. C. Who was Tenant for Life, by Deed made a Leaſe for Life of his Copyhula, 
N ny and made Livery, which was a Forteiture of his Copyhold Eſtate. I: 
7 %** was of the Opinion of the Juſtices in that Caſe, that this Act of the Te- 
nant for Lite was not a Determination or an Extinguiſhment of the 
Copyhold ; For although it was a Determination of the particular Eſtate 
ot the Copyholder, and that he in the Remainder might enter; 45 1 

3 1 


ated 
the 
der, 
018, 
I 
Te- 
th 
tate 
c the 
and 


© Land remained Copy hold as it was before. Supplement to Co. Comp. 
Cob. 13. S. 8 cires Paſch. 8 Jac. in C. B. Moor v. Rideval. 


= was utterly 2 . 

determined, and Advantage of it may be taken at any Time; otherwiſe 
ia Caſe of a Leaſe for Years, for the Copyhold remains a Copyhold not- 
Vichſtanding ſuch Leaſe ; otherwiſe of Leaſe for Life ; bur if he will 
E accept a Leaſe for Tears from another it is a Determination of his Eſtate ; 
per Treby. Ch. J. Lutw. 803. Trin. 10 W. z. in Caſe of Eaſtcourt v. 
wWeekes. 8 . N ny 


| jc inay grant a Copyhold for Life according to the Cuitom, Hill, 8 
| Ja, B. between Peres and Debbans, per Curiam © 


4 Time in the Tenancy than he has in the Seigniory. 2 Brownl. 40. Hill. 8 Jac. C. B. P 
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Copyhold. 1 
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2. When a Copyholder makes Feoffiment, or does any other Act which 
oben with his Eftate, there the Copyhold is abſolutely 
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[L d! What ſhall be a ſafficient Lord to give 
Licen we is perk (K) 


„X Lord at Will of a Copphold Mannor cannot give Licence The Lord 
” to a Copyhold Tenant to make a Leaſe for Bears, though Fenn 
make a 
Leaſe for 

a longer 

. | etty v. Evans, 
8. C. ——  GtlÞ. Treat. of Ten. 282. cites S. C. & S. P. for he cannot diſcharge the Lord's Inte- 


ret any farhter than his own Intereſt in the Manor goes, and therefore if the Lord, that gives the Li- 
cence has but a particular Intereſt in the Manor, the Licence is determined upon the Determination of 


the Lord's Intereſt. 


| 2 Ta Lord for Lifeof a Copphold Manor gives Licence to a Te- Brownl. | 


nant to make a Leaſe for Years, thts Leaſe ſhall not continue longer 4%: Ferry, .. 


chan the Lite ot the Lord. Y. 8 Jac, B. between Pettis and Debbans, 3 


Curiam. cordingly, 
Cin. e 


Copyholder be of Inheritance ; for the Inheritance of the Lord is bound by that. : 


(K. d) Actions in general. 


| What Action at Law or Suits in Equity one Tenant 


may have againſt another in reſpect of the ſame Land. 
| Tenant for Life and Reverlion or Remainder, 


I, 1 13 R. 2. Fitz. Judgment 7. it is ſaid, that the Heir who is 
inheritable to the Copy Lands by Cuſtom may recover the ſame 
by Plaint in the Court of the Lord, in the Nature of an Aſſiſe of Mort- 
dancefior, but he ſhall not have an Aſſiſe of Novel Diſſeiſin; And 15 H. 8. 
Tenant by Copy 24. the Heir of a Copyholder, Tenant in Tail, ſhall 
recover the Lands in a Formedon in the Diſcender. Supplement to Co. 
Comp. Cop. 78 S. 12. cites 13 R. 2. Fitz. Judgment 7. & 17 H. 8. Te- 
nant by Copy, 24. Tr! . ĩ ea omg 
2. A Copy holder made a Leaſe for Nears by Indenture warranted by the Cu- Supplement 
Hm; it was adjudged, that the Leſſees ſhould maintain Ejectione Firmg, to Co Comp. 
although it was objected, that if it were fo, then if the Plaintiff doth Cop 85.8. 20. 
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S. P. ſaid to %% 
have been E jet 0e 


adjudged. Sept the Lord of the Manor, the Leaſe is good. Owen ry Trin. 36 


_—_— — * » 8 — 


LOS. »DYnAoO1Id. 

recover, he thould have Habere Facias Poſſeſſionem, and then Copyhola, 

ſhould be ordered by the Laws of the Land. Arg. cites Mich. 14 & 

Eliz. Le. 4. pl. 8. Anon. 5 5 
3. Copy holder makes a Leaſe for Years according to the Cuſtom, this is an 

Eſtate upon which an Fyectinent is maintainable. Mo. 128. pl. 276 

[per Cur. as it ſeems] cites 15 Eliz. C. B. and ſays it was fo ad judg din 

. 


Supplement 4. It a Cop holder dies, and his Heir enters, and leaſes it to J. S. who 
to Co Comp enters and takes the Profits, and is ejected, he may bring an Fjefims 


Cop. 75. 8. 


10 cites f 3 
S. C. — no Court being held for 30 Years, but when a Court was held he came 


Gilb. Treat. and pray'd Admittance, which the Steward denied. Le. 100. pl. 12S, 


Firmæ without his Leſſor's being admitted, or Preſentment that he is Hei- 
7 


* 


of Ten. 269. Paſch. 30 Eliz. B. R. Rumney v. Eves. 


Cites 8 C. | | 


and ſays the Reaſon ſeems to be, becauſe the Law caſts the Eſtate upon him by Deſcent, and o en 
ables him to make a Leaſe, leaſt otherwiſe, there being no Court held in a great while, he ſhould loſs 
the Profits of the Lands, and ſo the Law caſts the Eſtate upon him, and helps out the Defect of n 
| Admiſhon, but yet only pro Tempore, and therefore the Heir muſt be admitted; for an Eſtate at Wil 
zs not in itſelf deſcendible, therefore where the Heir is guilty of a ſupine Negligence, the Reaſon, 5 


the Law's caſting the Eſtate upon him, ceaſes, and it will reckon no Eſtate in him, and conſequently 


he cannot demiſe. 


4 Le. 30. 5. A Copyholder of Inbiritance of a Manor in the Hands of the King is 


| pl ew 3 onſteddl. It was held in ſuch Cate, that he has not gained any Eſtate ſo 1; 
Verbis be may make a Leaſe for Years upon which his Lefſee may maintain }. 


jetiment, but he has only a Poſſefſion againſt all Strangers. 3 Le. 221. 
pl. 294. Paſch. 30 Eliz. B. R. Anderſon v. Hayward. f OE 


| Supplement 6. Leſſee of a Copyholder for a Tear ſhall maintain an Fjetiment, for 


to Co. Comp. ſince his Term is warranted by Law by Force of the general Cuſtom ot 


ek the Realm, it is reaſonable, that it he be ejected he thall have an Eject- 


accordingly. 


ment; Reſolv'd. 4 Rep. 26. a. b. Trin. 30 Eliz. B. R. the firſt Reſo- 
_—Gilb. lution in Caſe of Melwich v; Lutte. VVV 


Treat of 


Ten. 199. cites 8. C. & 8. P. accordingly, for the common Law warrants his Term, and therefore 
| you him Remedy in Caſe he be ouſted; and fays, that fo it is if the Lord gives Licence to make a 


Leafe, the Leſſee ſhall have an Ejectment, and cites Cro. E. 461, [pl 8. Hill, 38 Eliz. B. R. Haddon 


v. Arrow ſmith.) 


Cro E 462. 7. If Copy holder makes a Leaſe which is not according to the Cuſtom of 


pl. 3. Arg. the Manor, yet this Leaſe is good, ſo that the Leſſee may maintain an 
Hrmeæ, for between the Leſſor and Leſſee, and all other ex- 


— Cro. Eliz. B. R. Downingham's Caſe. 


C. 304. . 5 8 53 5 . 
5 Paſch. 9 Car. B R. the Court cited Hill. 18 Jac. the Caſe of Street v. Uirral, where it was ad- 


| 3 7 a good Leaſe againſt all but the Lord. — Ibid. 305. cites S. C. and ſays it was ſo reſolved 


28 Eliz. B. R. and that the Book of 12 E. 4. 13. is direct in the Point. 


Supplement 8. Ejectione Firmæ. The Parties were at Iſſue; it appear'd upon the 
to Co. Comp. Evidence, that the Plaintiff was Leſſee for 3 Tears of a Copyhold, and the 


Cop bf 2 uftoin of the Manor was proved to be, that a Copy holder might let the Lana 


S. C. accord- for 3 J cars. It was the Opinion ot Anderſon Ch. J. that the Leſſee of 2 

ingly. Copy holder cannot maintain Ejectione Firmæ, but if he might, he o0ugi! 

1 5 to ſhe w his Leſſor's Eſtate, and his Licence, or à ſpecial Cuſtom to 

Warrant the Leaſe. Cro. E. 469. pl. 20. Hill. 38. Eliz. B. R. Wells v. 
Partridge. 5 e e 

Gilb. Treat. 9. Leſſee of a Cop holder cannot maintain Ejectment at Common Law, 

of Len. 199. Per tot. Cur. præter Beaumont; for the Nature of Copy hold Land is to 


S b ang de recover'd only in the Copyhold Court by Plaint according to bis 
lay, tha Cale, and the Law takes no Conuſance of them but as Tenants at Wis 
= . and 


— * — — 


Copybold. 16 3 


ind though the Cuſtoms are pleadable and allowable at our Law, yet this is gene- 
no Action can be maintain'd for them at Common Law, nor by any rally te, but 
Writ ot the Queen's. Cro. E. 483. pl. 19. Trin. 38 Eliz. C. B. Stephens v _ 

hh beak ns ps Mr WW. MOT Me Ot Ae ng 07 OR * muſt be un- 
F.1ot. | | | | der ſtood of a 
| | | 1 : Leaſe with- 
aut Licence, and for more than a Tear; for by the Licence the Lord gives up his Power of adjudging 


about the Le ſſee's Eftate, becauſe when he has given Licence, it ſecms that he has an Eſtate at Com 
mon Law, tho* of Copyhold Lands. | | ar 


„ 
* 


10. A Copy holder by Licence from the Lord to let his Land for 21 Gilb. Treat: 
rears leaſed it to the Plaintiff for 3 Tears, who entred, and being ejected of Ten. 200, 
brought an Ejeftment ; all the Barons held clearly, that the Ejectment cites. C. 

E was well brought, tor the Leaſe is good between the Parties, and all 

E hers but the Lord, and in this Caſe it is good againſt him by reaſon 

E «of the Licence, and that the making a Leaſe for 3 Years is warranted 

dy the Licence for 21 Years, and this Action well maintainable there- 
E wponar the Common Law. Cro. E. 535. pl. 68. Mich. 38 & 39 Eliz 


in the Exchequer. Goodwin v. Longhurlt, Ws tack 


11. If a Copyholder makes a Leaſe for Years his Leſſee ſhall main. is warranted 
tan an Ejectment ; adjudg'd. Mo. 539. pl. 709. Hill. 39 Eliz, B. R. abe Cu- 


Stoper v. Gibſon. : Lefſee may 


maintain Ejectment, per all the Juſtices; and Popham held, that he may maintai it ts I . 
wot warranted by the Cuſtom, Mo. 569. pl. 776. Sprakes's Caſe, y maintain it, tho the Leale is 


12. A Copyholder made aLeaſe for a Year, excepting one Day, which was Mo. 569. pl. 
warranted by the Cuſtom. The Leſſee being ouited brought Ejecfment ; 776. S. C. 
adjudg'd that it well lies; And per Popham, if there was no Cuſtom, — 
yet it ſhould be good againſt all but him who had the Inheritance Treat. of 

and the Frechold. Cro. E. 676. pl. 4 Trin. 41 Eliz. B. R. Sparkes's Ten. 201. 
dme ſeveral Caſes for and againſt the Leſſees maintaining an Zjedtmeni ſays, that all thoſe | 

for declaring upon the Cuſtom, are againſt it 3 and that this Opinion is ſupported by theſe Reaſons, that 
when a Copy holder makes a Leaſe he determines his Will, and therefore the Lord may enter, and if 
the Leflee enters be is a Difſeiſor, and Ld. Coke's ſaying that a Leſſee for a Year may have Eject- 
ment excludes all others from having it. )%%V)VVVVVVVVVVVVCVCV—T——'T + . 


Notice of 
Caſes, that are 


13. It a Copyhold be granted for years by Copy, ſuch Copyholder ſhall Mo. 569. 
not maintain Ejectment at the Common Law; Per Popham. Cro. E. 616. Pl. 716. 
pl. 4. Trin. 41 Eliz. B. R. in Sparks's Cale. As SPcßprakes's 
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1 „. 
but S. P. does not appear. 


14. Ejectment does not lie of a Copyhold unleſs the Plaintiff declares Gilb. Treat. 


q the Cuftom, the Leaſe, and the EjeFment. Mo. 610. ol , . eee 
Eliz. C. B. Gregory . Harri ent. Mo. 679. pl. 927. Hill. 45 2 5 


© — — * 
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. 1 e | | | ” the Cuſtom, 
that ſome hold; that this muſt come on the other Side, and that in this Diverſity of Opi wt will 


be good to ſee what is plain, that ſo we ma fi in ; 
i 13 | 4 y more eaſily determine and know what is unc . | 
| : 2. plain that a Leſſee for a Vear of Copyhold Sw may have an Ejeftione eee 101 955 4 
p 5 alſo, that where a Copyholder may make a Leaſe by Cuſtom, ſuch Leſſee may have a Leaſe 55 
| > ws, 2 ſuch Leſſee may have Ejectment. But the Queſtion is, whether ſuch Leſſee need pes 
2 e 75 his Count? It ſeems al ſo to be plain, that Leſſee by Licence may maintain the Ac- 
15 or the Reaſon before; but the main Doubt of the Ciſe is, whether a Leſſee without Licence 
iy maintain EjeEtment upon that Reaſon, that the Leaſe is good againſt every Body but the Lord? * 


15. An Action brought upon an Ejectment; the Plaintiff was nonſuit Supplement 
upon his own Evidence, becauſe he declar'd upon a Demiſe made for three te Co Comp. 
lears, and it was confeſſed by the Plaintiff, that the Lands were Copyhold Cop, $6.3 
Lands, and that the Plaintiff had not Licence to demiſe for 3 Years, neither 88 
ald he prove that by any Cuftom he could demiſe them for 3 Years without 
" Licence, and ſo the Leſſor was taken for a Diſſeiſor, by the Opinton of 
ne Court. Brownl. 133. Trin. 9 Jac. Cramporn v. Freſhwater. 


15. Where 
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16. Where Copyholders ought to preſent a Surrender, and will net at / 
the next Court, Caveat Empror, which means that he has no Remedy C 
Arg Roll. R. 125. pl. J. Hill. 12 Jac. cites 5 Rep. 84. Perimauz 1 

ate. . | 1 
19. If the Cuſtom is, that the Surrender ſhall be to one of the Te. ; 
nants of the Manor and a Tenant Will not take a Surrender, no Action 0 
lies; Per Coke and Haughton. Roll Rep. 126. pl. J. Hill. 12 Jac. B [ 
R. Ford v. Hoskins. Gs | 0 
Chan. Caſes 18. A. ſeiſed in Fee of Copy hold Lands ſurrendered them to the 7 
271. S. C. ſe of B. on Condition that C thould enjoy the ſame tor Lite. A. died. t 
bur nothing C. entered and committed Waſte on the Lands and the Timber. On , ( 
oppeara ers Bill by B. to ſtay Waite, it was decreed, that no Relief could be for C 


of Waſte, Waſte done, it appearing that C. Tenant for Life; had paid off 199} 

Mortgage on the Premiſſ es; but an Injunction againit him to ſtay all 1 

ture Naſte, and B. to pay 2 thirds of the 100 J. and C. the other 3d. Fin. 

X. 226 Trin 2% Car. 2 Cormith y.New.: ... „„ 

1059. If Tenant for Life does Waſte, as in pulling down Part of the Houſe, 

and carrying away the Stones and the Timber, an Action on the Case 

lies for the Remainder-man in Fee of the Copyhold, ad Exheredationey 

of the Plaintiff; per Pemberton Ch. J and Levinz J. againſt Windham 

and Chatlton Juſtices. 3 Lev. 130. Trin. 35 Car. 2. C. B. Jelterſon y. 

Tan Emmet, VVVVVVVHVU ig np 

20. A Writ of Aiel was brought in the Court ofa Copy hold. Manor to avoid 

an Eſtate, for that there had been no Surrender, a Poſſeſſion having gue 

_ with the Defendant there for 45 Tears. The Court granted a perpetual in. 

junction, tor that after ſo long Time a Surrender thould be preſumed, 

and the Rolls may be loft, and no reaſon the Eſtate thould be avoided 

alter ſo long a Poſſeſſion, 2 Freem. Rep. 106. pl. 11) Mich. 168g, 

CESS ON TT Eo TO. 

ld Raym. 21. Ejectment lies of Copyhold Lands, but a Writ of Right will nat, 

| Rep 43. by reaſon of the Baſeneſs of the Nature of Copy holds. 1 Salk. 185. pl. 
bene „ 4. 7 W. & M. in C. B. Brittle v Dade, 


2 


| (L. 4) What Suits or Adtions lie for the Tenant 


1. IN Treſpaſs, it was moved that if the Lord ots his Tenant at Will 
I according to the Cuſtom of the Manor, what Remedy has he? 
Danby Ch. J. of C. B. thought that he ſhould have Remedy againſt 
the Lord; For the Lord has done him a Tort by the Ouſter, becauſe | 
the Tenant is as well inheritable to have the Land to him and his 
Heis, according to the Cuſtom of the Manor, as any Man is to have 
Land at the Common Law, becauſe he pays a Fine to the Lord when he 
enters; Littleton ſaid, he ſaw a Subpeana brought by ſuch a Tenant 
againſt the Lord, and it was held by all the Juſtices, that he ſhould 
recover nothing, becauſe the Entry of the Lord was adjudged lawtul, 
becauſe rhe Tenant is Tenant at Will, and Writ of talſe Judgment, 
nor Writ ot Right does not lie; But per Danby, he thall have n 
of Right againſt the Lord, and the Lord cannot juſtity his Entry into 
the Land. Br. Tenant per Copie &c. pl. 10 cites 7 E. 4. 19. 
2. Treſpaſs of a Cloſe and Houſe broken, the Defendant ſaid, that the 
Place where &c. is a Houſe and 20 Acres of Land, which, at the time 
of the Treſpaſs, and before, was Parcel of the Manor of Dale, and __ 
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R. Lord of the Manor leaſed to him for Life, by Copy, according to the 
Cuſtom of the Manor, by which be was ſeifed in ominico ſuo ut de 
Libero Tenemento, according to the Cuftom of the Manor aforeſaid, and 
ave Colour; Per Bridges, he thall not ſay de Libero tenemonto; Per 
Brian, he ſhall, according to the Cuſtom &c, ut Supra, quod Cur. 
conceſſit. Per Bridges, he 18 only Tenant at Will, and theretore the 
Lord may put him out; but per Brian, No; For if the Lord puts him 
out, as long as he does the Cuſtoms and Services he ſhall have 76% 
paſs ; Per Catesby, the "Tenant ſhall preſcribe againſt his Lord, and 
tor this Cauſe the Plaintiff demurr'd upon the Plea of the Defendant, 
Quere, = = was ſaid thereof. Br. Tenant per Copie, pl. 13. 
ites 21 E. 4. 806. 5 I | 1 he | 
: z. The Lad cannot at his Pleaſure put out the lawful Copyholder, 
and if he do the Copyholder may have an Action of Treſpaſs againit 
him, for tho' he is tenens ad voluntatem Domini, yet it is ſecundum 
Conſuetudinem Manerii. Co. Litt. 60. bz. 1 
4. An Action of Treſpaſs lies againſt ohe Lord where he cuts down 
Trees when by Cuſtom they belong to the Tenant, becauſe this is a mere 
Perſonal Action, and Damages only are to be recovered. Co. Comp. 
Cop. 60. S. 51. 3 . 
2 4 If the Lord will not hold a Conrt to admit a Tenant, he has no Cart. 8. S. C. 
Remedy but in Chancery, Cro. J. 368. pl. 1. Paſch. 13. Jac. NEG 
B. R. Ford v. Hoskins. 1 | BF. per 
2 - IR 1 EI 1285 „„ Coke Ch. J. 
| quod fuit Conceſſum, per Cur. in Caſe of Ford v. Hoskins——— 2 Bulſt 336 S. C. and ſo held 
per tot. Cur. except Dodridge J. who likewiſe afterwards changed his Opinion..—_— Sid 34. 
y Pp. Mo. 842. pl. 1137. S. C. ———He was decreed to hold his Court D. 264. pl. 38. — He 
is compellable in Chancery, per Doderidge J. 2 Roll R. 294.———Adjudged, that Action on the 
Caſe lies not againſt the Lord for refuſing to admit a Nominee. 2 Bulſt. 344 — Reſolved, that 
the Surrende ror may have Action on the Caſe againſt the Lord for not holding a Court, and ad- 
mitting the Surrenderee, but the Surrenderor cannot. 2 Bulſt. 214. cites 26 El. Gallaways Caſe 
Supplement to Co. Comp. Cop. 70. S. 4. cites S. C. 3 ↄ 8 


6. Where there is Cuſtom of Frank-Bank, and the Lord refuſes to 
admit the Widow, but enters upon her, and ouſts her, ſhe may make 
a Leaſe for a Year and maintain EKjectment. Noy 29. Hill. 15 Jac. 


B. R. Rennington v. Cole. 


J. Writ ſhall be directed to the Lord of a Manor, commanding him 
to hold a Court, whereby Juſtice may be done to his Tenants. Arg. 
)) 19-jn6 KR AmRy onion 
8. The Defendant, being Lord of ſeveral Manors, did refuſe to hold 
Courts, and grant Admittances &c. whereupon the Copyhold Tenants 
exhibited theis Bill to be relieved, and it was decreed, That the De- 
fendant and his Heirs ſhould from Time to Time, as Occaſion ſhould 
require, procure Courts to be held for the Manors, and ſuffer the Plain» 
_ tifts and their Heirs to make Surrenders to ſuch Perſons, and for ſuch 
Uſes, as the Copyholders ſhould limit and direct, and that the Sur- 
Tenderees ſhould be admitted accordingly. Nels, Chan. Rep. 12. 6 
... —ñ;]ĩ? 8 3 
9e. If A. Surrenders to the Lord ea Intentione that he fhall grant over Action will 
the ſame to F. F. If the Lord will not grant the ſame, A. may reenter, not lie a- 
but 7: S. has no Means to inforce the Lord to grant the ſame over to piok * 
him, but he may maintain Treſpaſs againſt the Lord if he ſuffers A. to . 
re-enter ; and this is the Opinion at this Day. Calth. Reading 61. ting a Copy- 
| 1 | „ 
Arg. Carth. 492. Paſch. 11 W. z. B. R. in Caſe of Greenvel v. Burnell. 
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Len. eo 


(M. d) How Copyholders ſhall implead, or be In. 


Mo. 410. 
559. S. C. 
accordingly 


pleaded. And where. 


1. Omer was recovered in the Lord's Court, and 50 Damages; no 
Action of Debt lies at Common Law tor the Damages, tor on 


by z Juſti- ſuch judgment no W rit of Error or talſe Judgment lies, but the Remedy 
| ces, contra is in the Court of the Manor, or in Chancery, and where Feme is to 
Fenner. be endow'd by the Cuſtom, (without which there is no Dower er 


But at ano- Copyhold) ſhe ſhall have all Incidents ro Dower, and thall recorer 


ther Day 
z of the 


Damages by the Statute of Merton De Viduis &c. and ſo the recovery 


Tultices of Damages in this Caſe lawtul tho' they exceed 40s, 4 Rep. zo b. 
held the pl. 22. Trin. 37 Eliz. Shaw v. Tompſon. F 


| Action 
Ji aintainable, 


and yet the Damages were well aſſe ſo'd there. 


Cro. E. 426. pl. 25 S. C. and the whole C(outt 


held the Damages well awarded, and that ſhe might well recover fo much there; For as they may 


hold Plea of 
well allow'd 


* Gilb. 
Treat. of 
Ten. 315. 
S. P. cues 
Supplement 


the Land, ſo alſo for the Damages, as far as the Demandant is damnificd, and ſhall be 
; Scd adjornatur. | 553 | 


2. A Copybolder cannot in any Action Real, or that ſavours of the 


Realty, or has a Dependance upon the Realty, implead, or be implea- 
ed in any other Court but in the Lord's Court, tor or concerning his Copy- 


hold. But in Actions that are meerly * Perfonal he may ſue or be 


to Co Conp. ſued at the Common Law. Co. Comp. Cop. 60. S. 51. 


WD co Fog 


becauſe the Court Baron cannot hold Plea, nor award Execution of 59 l. Damages N 


a 
— 


Cop. 1433. 3. It a Copy holder be ofted of his Cop hold by a Stranger, he cannot 

implead him by the King's Writ, but by Plaint in the Lord's Court, and 

ſhall make Proteſtation to proſecute the Suit in the Nature of an Aſſiſe of | 

4 5 Novel Diſſeiſin, of an Aſſiſe of Mortdanceſtor, of a Formedon in the 

| „ Deſcender, Reverter, or Remainder, or in the Nature of any other 

Writ, as his Caule ſhall require, and ſhall put in Pleg*. de Proſequend”, 

ECC ES. dd 

1 3 4. It a Coy holder be onfled by the Lord he cannot maintain an Afſiſe at 

I 8 . tihe Common Law, becauſe he wants a Frank-Tenement, but he may have an 

Ls Action of Treſpaſs againſt him ac the Common Law; For it is againſt 

3 1 EKReaſon, that the Lord ſhould be Judge where he himſelf is a Party. 
1 Vàf'!, rig c . Can 

F. If in a Plaint in the Lord's Court touching the Title of a Copy- 

holder, the Lord gives falſe Fudgment, he cannot maintain a Writ of 

Falſe judgment, tor then he thould be reſtored to a Frank-Tenement 

where he laſt none. Co, Camp. Cop. 60. S. 1 ũe. 

6. No Copyholder of baſe Tenure in Ancient Demeſne, can maintain a 

Writ of Droit Cloſe, or a Writ of Monftraverunt, but Tenants of Frank- 

LIeeꝛnure in ancient Demſne can. Co. Comp. Cop. 60. S. 11. 

ith. Treat 7. A Copy holder that may cut down Timber Trees by Cuſtom, by Licence 

of Yew. of the Lord makes a Leaſe for Tears, the Leſſee cuts down Tees ; the 

315. S. P. Copyhelder ſhall not have a Writ of Waſte, but Hall ſue at the Lord's 
cites Co. Court tu puniſh this Waſte. Co. Comp Cop. 60. S 51. TOR 

Comp Cop. 8. It a fene dowable by Cuſtom of a Copyhold by Plaint in the 

Lord's Court, recovers Dower and Damages, no Action of Debt lies at th: 

Common Law tor theſe Damages, becaule the Action, tho' ic be in it 

felt Perſonal, yet depends upon the Realty. Co. Comp. Cop. 60. 

9. It a Stranger cut down Trees growing in the Copyhold Ground, an 

Action of Treſpaſs lies at the Common Law againſt him. Co. Comp. 

(0p. 60.8. 51. | | 


10 I. 


nee 


and the Leſſee be cjected, he ſhall not ſue in the Lord's Court by Plaint, but ſhall have an E 
Firmæ at the Common Law, becauſe. he has not a Cuſtomary Eſtate by Copy, but a Warrantable Eſtate 
by the Rules of the Common Law. Co. Comp. Cop. 60. S. 51, na Lb ö 


. Copyhold. Re - 167 


ͤ— 


10. If a Copyholder makes a Leaſe by Copy tor Years, or by Deed, 
% Licence, an Action ot Debt lies for the Rent reſerved upon either Leaſe 
ir the Common Law; Bur Ld. Coke much doubts Whether he can avow 
ir the Rent in the one or in the other, any more than Ceſtuy que Uſe, 


*etore the Statute 27 H. 8. cap. Io. could avo for the Rent reſerved by 


im upon a Leaſe tor Years, and yet he could maintain an Action of Debt 
ior ſuch a Rent, becauſe an Action of Debt tor ſuch a Rent, is ground- 
ad upon the Contract. Co. Comp. Cop. 60. S. 51. TR 

11. Copyholders ſhall not implead nor be impleaded in the King's Courts Litt. S -6. 
by the King's Writs for their Tenements, but thall make our Plaint 2 the Co. Lit. 69: 
[ora's Court and make Proteſtation to follow it in the nature of one of the 
King's Writs as Formedon, iſe &c. Nor can they have a Writ of falſe 
ſudg ment, but muſt ſue to the Lord by Petition in Nature of ſuch Writ, 
and therein aſſign Errors. Hawk. Co. Litt. 105. 

12. An erroneous fudgment was given in a Copyhold Court, where the 


King w Lord, and this was in a Fofmedon in Remainder, and it was 
moved, if the Party againſt whom it was given may ſue in the Ex- 
chequer Chamber by Bill, or Petition to the King, in the Nature of a 


Wrir of a falſe Judgment, for the Reverſal of that Judgment, Tan- 

feld ſeem'd that it is proper fo to do, for by 13 Rich 2. if a falſe 
judgment be given in a baſe Court, the Party grieved ought firſt to ſue 

to the Lord of the Manor by Petition, to reverſe this Judgment, and 

here the King being Lord of the Manor, it is very proper to ſue here 

jn the Exchequer Chamber by Petition, tor in regard that it concerneth 

the King's Manor, the Shit ought not to be in the Chancery, as in Caſe a 
Common Perſon were Lord, and for that very Cauſe it was diſmiſſed 

our of the Chancery, as Serjeant Harris ſaid. Lane 98. Hill. 8 Jac. 

in Scacc. Edward's Cale. _ VVV e : 
13. Copyhold Lands are as the Demeſnes of the Manor, and are the Gilb. Treat. 


Lord's F reeholds, and therefore not inpleadable but in the Lord's Court, ot Ten. 292 
Gee J. 559. pl. 5. Hill x7 Jac. B. K. Pymmock v. Hilder. fie de 
ics Common 


Law does not take Notice of ſuch baſe Eſtates If an erroneous Judgment be given in the Lord's 


Court, it ought to be revers'd by Petition in Chancery, and decreed that it ſhould be. Lane 98. 


Hill 8 Jac. in the Exchequer, cited by Tanfield, as Pettiſhall's Caſe, in which himſelf was 
Counſel, in Lord Bromley's Time. 5 ũ Üf f. Re FFF 
14. Ejectment lies not of a Copyhold Eſtate; it lies of a Leaſe made Le. 328 pl. 

by a Copyholder, but not of a Demiſe made by the Lord of a Copy hold 453.8. C. 


by Copy of Court Roll. Cro. E. 224. pl. 9. Paſch. 33. Eliz. B. R. Cole and S. P. 


M* | 1 accordingly 
v. Wall and Burnell, ; er tor. Oar: 
plement to Co. Comp. Comp. 86. S. 20. cites S. C. and 8 P. agreed. If a Copyholder widow; 
Licence makes a Leaſe for one Year, or with Licence makes a Licence makes a Leaſe for many Years 


jectment 


15. An Ejeliment will not lie for a 3d. Part of a Copyhold Tene- 

ment in Nature of Dcwer, tor they ought to levy a Plaint in Nature of 

a Writ of Dower in the Manor Court, and the Homage to ſever and 

fer our the ſame; But if the Cuſtom had been for the Widow to have 

the 3d. Part, in Nature of Dower, but in common with the Heir, twere 

then otherwiſe ; per Pemberton Ch. J. ar Chelmstord Affiſes.: 2 Show. 
184. pl. 188. Hill. 33 and 34 Car. 2. B. R. Chapman v. Sharp. 

16. Copyholds are Parcel of the Demeſnes of the Manor, ſo that if Lord Ham. 

they are triable in the Ld's. Court; thd Ld. might be Fedge and Party; Be. 345 
and therefore per Treby Ch. J. Juriſdict ion of the Lord's Court extends Bade 8 © 


to Lands holden of the Manar only and not to Land, Parcel af the Manor. and 8. P by 


1 Salk. 186. pl. 4. ) W. 3 C. B. Brittle v. Dade. Treby Ch. 
5 (F. c) . 
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(N. q) Actions by the Lord againſt the Tenant. 


Silb. Treat. 1. 


| which is a Duty at the Common Law, and therefore an Ayoy,; 
rang C. may well be for it; per tot. Cur. Cro. E. 524. pl. 51. * Mich. 38 and 8 
Lord ha: Eliz. B. R. the 3d Reſolution in Caſe of Laughter v. Humphries, ., : 
Lord has operas | | Þ 3 48 8 
an Eſtate R. 2 Avowry 86 is. - = 


at Common | | | | . | | 
Law in the Rent, and not the Cuſtomary Eſtate and it is due to him upon the ſame Grounds and 
Reaſons in Law, as the Rent of Freehold Lands is. — * This is misprinted and ſhould be Hill 


2. Where the Lord diſtrains his Tenant and he makes Reſccns, ard js 
_ dilleiſed, yet per Keble, 4fi/e lies well enough againſt the Tenant 
without anyKRegreſs made; per Mordant, without Poſſeſion of the Land 
theAfliſe cannot be maintained againſt the Tenant; Keble e contra, and 
a tortiori, Writ of Cuſtoms and Services lies againſt him, becauſe of Pri. 
vity, and he remains Tenant in Fact to the Ld. notwithſtanding the 
| Diſſeifin of the Land; quod nora ; Kelw. 20. pl. 4. 1 


Gim. Treat. 3. If the Ld, lets the Rents of his Copy holder be arrear, and if the 


of Ten. Copyholder ſurrenders his Land, and the Surrenderee is admitted, and 


201 Cites ſo a Fine is due, but before the Rent or Fine paid he ſells the Manor to | 


S8. C bur 


ſays Quere; S. and his Heirs, he has no Remedy either in Law or Equity to re. 


for Debr cover his Rent or Fine, becauſe, he has depriv'd himſelt by his own 
lies fora Act. See Tit. Chancery (P.) pl. 1. and (Q.) pl. 3. Paſch. 10 Car. B. 


1 R. Hitcham v. Finch. 
ſurely the paſſing away the Manor will not make it ceaſe to be ſuch; and Quzre, why he ſhall 
not have Debt for the Rent due, and whether he has not a Freehold Se ͤ  _ Tz 


— 


(O. d) What Ads of Parliament ſhall be conſtrued to 


extend to Copyholds. 


4 Rep.30. 1. A Copyhold is within the Statute of Merton, that Feme ſhall re- 


b. pl. — 3 cover Damages if her Baron dies ſeiſed; Per all the Juſtices. 
S. E. helg No. 411. pl. 559. Trin. 37 Eliz. in Caſe of Shaw v. Thompſon. 
according ” | | 


——. p. by Yelverton J. Cro. C. 43.—Gilb. Treat. of Ten. 171. cites S. P. 


8. P. by 2. The Stat. Weſtm. 2. cap. 4. which gives to the particular Tenant 4 
Yerverton J. G07 ei Deforceat, may by a benign Interpretation extend to Copyholds, 


Cro. C. "Hos 


* the Lord; Agreed. 3. Rep. 9. Paſch. Eliz. in Scacc. and cites 10 E. 4. 2. 


b. accord ingly. — — 
Sav. 6: S. P. 3. The Stat. Weftm. 2. cap. 3. which gives the Feme a Cui in Vita, 


dy Man- 9 Reſceipt, may by a benign Interpretation extend to the Copy holds, 


wood Ch. becauſe they are beneficial ro the Copyholder and not prejudicial to the 


Baron — 1 4, Agreed. 3 Rep. 9. a. Paſch. 26 Eliz. in Scacc. and cites 10 E. 


S. P. by 
Yelverton 4. 2. b. | 
]. Cro. C. 


42.——Gilb. Treat. of Ten. 171, 172. cites 8. C and ſays that the Stat. Weſtm 2, cap. 3. in all 
it's Branches extends do Copy holds for the ſame Reaſons. in | | | 


N Avowery may be made for Rent of a Copyholder due to the 1 


> — . YA „ 


becauſe it is beneficial to the Copyholder, and not prejudicial to 
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169 
A Copy hold Lands are not within the Stat. Hegi. 2. cap. 20. {18.] Agreed per 
Executions ; tor if a Judgment be had in a Court ot Record againſt a pr I 
Copy holder tor Debt and Damages, altho' the Plaintift may have Exe- | not 
cution by F ieri facias againſt his Goods, or a Capias againſt his Body, extend to 
et he cannot have Execution of the Moiety of his Copy hola Lands by Copy holds. 
legit, tor that Copyhold Lands are not within the Statute ; and ſo 1t is, 3 8 
f a Stat. Merchant, or Staple be acknowledged by a Copyholder for the Pay- EI 15 * 
3 of Money at a Day certain, which is not paid, his Copyhold Heydons 
Lands are not extendable for the ſame; and the reaſon ot theſe Caſes is, Caſe. — 
bpecauſe no Perſon can come to Copyholds but by Admittance of the 8 Hl by 3 
Lord, and the Lord ſhould thereby loſe his Fine which is due upon Auſtices, 


= ©," | = . A '$ 0 
Admittance, if the Party might have the Lands upon Extent delivered 8 Mich. 


: Copyhold. 


—_—_— — 


; | = 8. P. 
by Marwood Ch. B. for if it ſhould extend to Copyholds, the Common Law would break the Cuſtom, 


| <Q y.66, 67. pl. 138. in Scacc. in Heydon's Caſe. Gib. Treat, of Ten. 173. 8 F 


5. [But] if the Tenant by the Curteſy, or Leſſee for Years, be of a Manor, 
and Copyholds were in his Hands by Forfeiture or other Determination, and 
he bindeth himſelf in a Statute, and afterwards he demiſeth the Copyhold again, 
the Copy hold ſhall be liable to the Statute ; But it a Copyholder bindeth 
himſelt in a Statute Merchant or Staple, his Copyhold Lands ſhall not 
be extended upon the faid Statute, becauſe therein he hath but an Eſtate 
at will. Supplement to Co. Comp. Cop. 87. S. 21. cites Paſch. 12 Eliz. 
in C. B. Mo. 94. FFF 


6. The Stat. of Prerogativa Regis, cap. 9, and 10. gives the Lands of Co. Comp. 
Idiots natural to the King, he finding them convenient Maintenance Cop. 61. S. 
out of the Profits thereof; But if the Idiot hath Copyhold Lands deſcend- 5+ 5: 43 
ed unto him, the King ſhall not have the Wardſhip of choſe Lands bg" 

therewich, out of the Profits thereof to maintain the Idiot, becauſe Ten. 173 
the ſame would be prejudicial to the Ld. of the Manor, of whom the SF? 
Lands are holden by Copy But; yet all Alienations made by an Idiot 
of his Copyhold Lands, after Office found, ſhall he avoided by the 
King. Supplement to Co. Comp. Cop. 86. S. 21 cites Stat. Prerogat* | 
Reg' c. 9 and 10. 8 Rep. 170. in Towerſon's Caſe, 4Rep. 126, 127, 128. 
oo ig ̃ A CS Oro V 
J. The Statute of 5 R. 2. of Departure out of the Realm extends to Co- 
pyhold Lands. Supplement to Co. Comp. Cop. 88. S. 21. . 


nication, Bulls Oc. in the Court of Rome &c. extends not to Copyhold. 

becauſe it would be prejudicial to the Lord to have the King ſo far in- 

pro in his Copy hold without his Conſent. Co. Comp. Cop. 61. 

9. The Statute of 2 H. 5. cap. J. of Hereticks extends not to Copyholds, 

for though tHe Lord of a Manor is yearly to receive a Benefit in having 
the Lands, after the Vear and the Day, forfeited unto him, yer becauſe 

the King 18 Sharer in this Forfeiture, theretore Lands by Copy are not 

comprehended under the general Words; belides, the Statute ſpeaks of 

the King's having Annum, Diem & Vaſtum of theſe Lands torteired for 

Hereſy, as in Lands forfeited for Felony, whereby it appears that the 

Meaning of the Statute is, that ſuch Lands only thonld be forfeited in 

which the King by the ordinary Courſe of the Law ſhould have An- 

num, Diem & Vaſtum if che Tenant of them had committed Felony, 

bur ſuch Lands are not Lands by Copy; ter if a Copyholder commits 

Felony, his Copyhold is preſently forteired to the Lord, therefore Co- 

pyholds are our of the general Purview of this Statute. Co. Comp. 

Cop. 61. S. 53. 255 


X X to. By 


* 


8. The Statute of 16 R. 2. Cap. 5. which makes it a Forfeiture of Gilb. Treat. 
Lands, 'Tenements, and Hereditaments, to the Purchaſor of Excommu- of I en 173. 
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174. 8. 


| hoy, 
to the 


tends not to ö „„ 1 | : 
Copyholds, which is plain from common Experience; for when a Copyholder ſurrenders to the Uſe of 


10. By the Statute of 1 R. 3. cap. 4. it is expreſsly provided, that , 
Copy holder, having Copyhold Land to the yearly Value of 26s and 
6d. above all Charges, may be impanelled upon a Fury as well as he thy 

has 20s. per Ann. ot Freehold Land. Co. Comp. Cop. 60. S. 52. 


— — 


Supplement 11. If I levy a Fine of my Copyhold Land, and five Tears Paſs, not 
to C Comp only the Lord is bounden as to his Freehold and Inheritance, but aj, 


rod the Copyholder tor his Poſſeſſion; tor the Intent of the Statute of 4 x 


bub 7. was to take away Controverſies, et litibus Finem imponere, and Con. 
Treat. of tention may be as well for Copyhold as for Land at the Common Law; 
Ten 173» Per Popham Ch, J. Le. 99. pl. 126. Mich. 30 Eliz. Saliard u. 
it being no Everat. e Es 
ways pre- | 

judicial tothe Tenant or the Lord, 


12. The Statute of 4 H. J. cap. 24. of Fines extends to Copy holds. 
for it a Copy Holder be diſſeiſed, and the Diſſeiſor lwoies a Fine with pro. 
clamations, and 5 Years paſs without any Claim made, this is a Bar 
both to the Lord, and to the Copyholder. Co. Comp. Cop. 6: 
13. So if a Copyholder makes a Feoff ment in Fee, and the Feoffee Iewies | 
Fine with Proclamation, and,s Years paſs, the Lord is barred :; but if 
the Cop holder levies a Fine, and 5 Years paſs, the Lord is not barred; fer 
the Fine levied, (the Copyholder having no Frank Tenement) is utterly 
void. Co. Comp. Cop 62. S. . N . ; 


14. And whereas it has been doubted, that this Scarace fhoald 100 ex. 


tend to Copyholds, but the Lord ſhould hereby receive grand prejudice, 


tor he ſhould not only loſe the Fines upon Alienations or Deſcents, and 


the Benefits of Forteiture, but thould wirhal be in Danger to be barred 


ol his Frank-Tenement and Inheritance; ro that my Lord Coke 


anſwers, it the Lord receive any ſuch prejudice, it is through his own 


Default for not making Claim, tor iz regard of the Privity in Eftate | 


that is between him and the Copyholder, he may make Claim as well as the 
Copyholder himſelf, Er Vigilantibus, non Dormientibus, Jura ſubveniunt. 
Co. Comp. Cop. 62. S. 55. 5 „ mo 


S. C. cited 15. Copyhold Lands are not within the Stat. of 11 H J. cap. 20, 
Ag 4 Mod. 2 Sid. 73. Paſch. 1658. B. R. Harrington v. Smith. „ 
. that | | | 


the Words inthe Statute are Manors, Lands, Tenements, and other Hereditaments. 


| The Stame 16. If a Man bargains and ſells Copyhold Lands, it ſeems nothing 


27 Hg. cap. paſſes but a Uſe; for Copyholds are out of the Statute of Uſes, and there- 
20. for Us tore ſuch a Bargainor may afterwards ſurrender it to the Ule of the Bi- 
* gainee, and no Eſtate pailing, it ſeems to me to be no Forfeiture. Gilb. 
ſeſſion, ex- Treat. of Ten. 239. 5 5 of 35 1 


another the Poſſeſſion is not executed to the Uſe; for rhe Surrenderee has nothing till Admitrance; for 


it was not the Intent of the Statute to execute the Poſſeſſion to the Uſe of Copy hold Lands, for then 


a Tenant would be introduced without the Lord's Conſent. Gilb. Treat. of Ten. 170. 


S. P. by 3 17. The Statute 27 H 8. 2 10. of Uſes touches not Copyholds, be · 


Juſtices, canſe the Tranſmutation of Poſſeſſion by the ſole Operation of the Statute 


obiter. Cro. 


C. 44. Mich, without Allowance of the Lord and of the Tenant and the Branch of 


2 Car. C. B. the ſame Statute, which ſpeaks of Fointures, touches not Copyholds; be- 


for it would cauſe Dowers of Copy holds are warranted by ſpecial Cuſtom only, and 


Foce Pre, not by the Common Law, or by the General Cuſtom. Co. Comp. Cop 


61. 8. 54. RY 
18. The Branch of the Statute 2. H. 8. cap. 10. as to Fointures 
does not extend to Copy holds, to that 1t aJointure be made to a Woman 


mice, 
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n Copyhold, that will be no Bar to her Dower; The Reaſon is, be- 

-auſe che Words of the Proviſo being general and introductive of a 

new Law, to bar Women of their Dower, where they were not barred 

by the Common Law, there is no Reaſon to extend them, ſince an Eſ- 

tate in Copy hold Lands is very diſadvantageous to the W oman, who 

maſt pay a Fine to be admitted, which the may not be able to do, and 

thereby will commit a Forfeiture ; belides, a Woman is not dowable 

of common Right of Copy hold Lands, and fo it ſeems to be our of the 
| Regard of the Statute, and Lord Coke defines a Jointure to be a compe- 
| rent Livelihood of Freehold, ſo that it mult be an Eſtate of Freehold. 

Gilb. Treat. of Ten. 170, 171. os FR 
109. The Statute of 31 H. 8. cap. 1. and 32 H. 8. cap. 32. by which S. P. by; 
Tointenants and Tenanrs in Common are compellable to make Partition Juſtices _ 
1% a Writ ae Partitione facienda, as Copartners at the Common Law, E 44. Mich 
touch not Copyholds becauſe this Alteration of the Tenure without 2 Car. C. B. 
the Lord's Conſent may ſound to the Prejudice of the Lord. Co, ——Gilb. 
| Comp. Cop. 61. S. 34+ 25 Fe 5 Pn . e 
173. 8. P. becauſe theſe Acts provide that it ſhall de done by Writ of Partition, and Copyhold Lands X 
are not impleadable at Common Law. 85 . | 


20. Debt for the Fine of a Copyholder is not within the Statute Gilb. Treat. 
of Limitations. 2 Reb. 336. pl. 56. Tri 21 Car, 2. B. R. per Cur. EW 165, 
EET 5 e an 


Ez in Caſe of Hodſden v. Harris. EY + 


21. The Teſtator was ſeiſed of ſeveral Rents iſſuing both out of Brownl. 
Freehold and Copyhold Lands, and died ſeiſed, after his Death biste e G 
Executor brought Debt for theArrears as well of the Copyhold as of the nf 


; ge! nly a Tran- 
Freehold Rents due in the Lite-Time of his Teſtator, but the Court ſlation * 


held, that the Statute 32 H. 8. did no? extend to Arrears of Copyhold Rents Lelv.— 
but only to the Rents out of Free Land. Yelv. 135. Mich. 6. Jac. >. Treat. 
Appleton v. Baily. VJ 8 
8 oy 174. Cites 
3 3 | ad po ol win: the Supple- 
ment to Lord Cokes Treatiſe of Copyholds, where it is ſaid, that this Act extends not to © 2 
holds, and that to prove this a Caſe was cited there out of 2 Le. 109. Sands v. Hempſon, which 
ſee, with Lord Ch. B. Gilberts Remarks at [I pl. 4 ng es 


— —ſhD— — 


ES - © Copyholder in by Fee by Licence made a Leaſe for 21 Tears by Supplement | 
Indenture, and the Leſſee covenanted for himſelf, his Executors and A= 8 Co. Comp. 
ſigns, to erect a Pale about ſuch a Cloſe, and lay go Load of Dung on,” 40 . 
Land every Year, and to repair the Buildings; Atterwards the Leſſor S C. and 
ſurrendred his Lands to the Uſe of the Plaintiff and his Heirs, who was leaves it a 
admitted, and brought an Action of Covenant againſt the Leſſee for not W#re ; for 
pertorming theſe Covenants ; And the Queſtion was whether a Copy- TN 
kolder that comes in by Surrender of the Leſſor, be ſuch an Aſſignee as might ſolved. 
ꝛudintaiu this Action by the Common Law, or by the Statute 32 H. —— Keb. 
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8. [cap. 34 of Conditions] as may maintain an Action of Debt or 11274 
venant as an Aſſignee, where the Covenant is made by expreſs a 3 
985 BY, le" La r.2 B. K. 
Words between the Leſſor and Leſſee, their Heirs and Aſſigus; ſed in Caf: of 
_ adjornatur. Cro, C. 24. pl. 1). Mich. 1 Car. C. B. Platt v. Baker v. 
Plummer. 85 N Berisford, 
| 2 ENS Ns | | the Courr 
held, that an Aſſignee of a Copylolder is within the Statute to have an Aclion of Covenant ; Per Cur. the 
Surrenderee of a Copy hold Reverſion may bring Debt or Covenant againſt the Leſſee within the Equi- 
ty of the 32 H. 8. cap. 3 for it is a remedial Law, and no Prejudice can ariſe to the Lord, and 
Whether he is in the Per or in the Poſt is not material, for a Bargaince may maintain Covenant 
within this Statute, ard yer no Doubt but he is in the Poſt, and Yelv. 222 was a haſty Reſoluti- 
on, and Hob. 178. only an extrajudicial Opinion; Judgment for the Plaintiff; Note, the Words of 
the Act are, No Perſon being a Grantee or Aſſignee of any Reverſion, 1 Salk. 185. pl. 2. Mich 
3 W. & M. in B. R. Glover v. Cope.— Grantee of Reverſions of Copyholds ſhall not take Advan- 
Age of a Condition broken, by the 32 H. 8. nor by the Common Law (of Covenants tney may, 
Keb. 350, Cro. C. 24, 25. tamen Quære upon Yelv. 135.) For then by Entry he might come in 
Ks | _ * 10 
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holders 


demiſe, it is „ | | | 7 „ | 
is reaſovable to conclude, that they may Covenant and make Conditions of Re-entry and other Pro- 
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to be Tenant to the Lord without Admittanee, and tho' he in the Reverſion may enter by the 
Common Lau, vet he was Tenant before; The Act gives Remedy to Aſſignees, which he jc , 
properly who comes in by Surrender ; When a Copyhoider enters tor a Co idition broken, he is in 
Staru quo prius, and therefore ſhall pay no Fine; and if the Grantee of the Reverſion might en · er 
by Force of tie Statute, he would be in the ſame Place as his Grantor, and ſo would be in 23 


ld. Marr cots Gs 


* Py 
— —_ — 


15 not 


Tenant, and yet pay no Fine. Gilb Treat, of Ten. 168, 169. 


Cro. J. 305. 23. A Copyholder in Fee by Licence made a Leaſe for Years, render. 
pl en ing Rent, on Condition to reenter; and the Copyholder ſurrendered tg 
© x4 J. S. in Fee, who demanded the Rent on the Land, which not being 
liams & paid he entred on the Leflee; Held, that the Entry of J. S. 1s f 
Yelverton, Jawtul; tor Copyhold Land is not within the Statute 32 H. 8. cap. 3 


Were of Conditions, nor J. S. ſuch an Aſſignee as the Statute intends ; tor he 
r 1s in only by the Cuſtom, which does not extend to ſuch collateral 


the Kever- Things, and he is not privy to the Leaſe, but may plead his Eſtate 


ſioner by way immediately under the Loid. Yelv. 222. Trin. 10 Jac. B. R. 


of Surrer der Bralier v. Beale. . 
&cc. could not | | . | 3 5 5 

take Advantage of the Condition, neither by the Common Law, nor by the Statute and fſudg. 
ment accordingly. Brown. 149. S. C. ſeems only a Tranſlation of Yelv. This Cate 1; 
deny'd, and called à haſty Re olution. 1 Salk, 185. pl. 2. Mich. 3. W. & M. in B. R. in Caſe of 


Glover v. Cope. — S. C. cited Supplement to Co. Comp. Cop. 87. S. 21. accordingly — Hob. 1-8, 


at the end of pl. 203 Hobart Ch J. was of Opinion the Copy holds are not within the Statue gf 


 Condivions.——>S. P. by 3 Jultices Obiter Cro. C. 44 Mich. 2 Car. C. 8. 


And per 24. A Copy holder is within the Equity of the Statute of 32 H. g. 
128 J. cap. 34. whereby Grantees of Reverſions have like Advantage againſt Le. 
ae. ſees by Entry jor Non- Payment of Rent, as Grantors or Eeſſors themſetoes 
were ena- mght have; tho' Copyholders are not within this Statute as to Entry 


bled by for Condition, jet an Action of Covenant lies; Arg. Skin. 297. Mich, ;. 


Cuſtom to W. & M. in B. R. Glover v. Cope. | 


viſions common in. Leaſes, Skin. 298—— Adjudged that Covenant lies. Ibid. 3c7. Glover v. Cope, 


z; Lev, 326. S. C. adjudg'd.— 4 Rep. 80. S. C. adjudged. — —1 Salk. 185. pl. 2. S. C. and 

per Cur. the Surrenderee of a Copy hold Reverſion may bring Debt or Covenant againſt the Leſſee 
within the Equity of the 32 H. 8. cap 3. for it is a remedial Law, and no Prejudice can ariſe to 
the Lord, and whether he is in in the Per or in the Poſt is not material, for a Bargainee may maintain 
Covenant within this Statute, and yet no doubt but he is in Poſt, and Yelv. 222. was a haſty Reſo- 
ution, and Hob. 193 an extrajudicial Opinion; Judgment for the Plaintiff, Note, the Words of 


he Act are (No Perſon being a Grantee or Aſſignee of any Perſon) ——Show. 284. S. C ad- 

judged.” 5 ig a „„ 

2275 25 Paron ſeiſed of Copy hold of Inheritance in Right of his Feme ſur. 

Pact * G. rendered it without his Feme to the Uje of a Stranger, who was admitted, 
3 


Elie 8 R. and ſurrendred to the Uſe of another; All the Juſtices held that this is 


and that not within the Letter, nor the Equity of the Statute 32 H. 8. which 


_ neither ſhe gives Entry to the Feme and her Heirs againſt the Diſconcinuance ot ihe | 


no ber Heir Baron. Mo. 596. pl. 813. Bullock v. Dibley. 


to ſue her Cui in Virta—S. P. by 3 Juſtices Obiter. Cro C. 44. Mich 2 Car. C. B --——- Gilb. Treat. 


of Ten. 166. cites S. C. For the Words are that no Fine, Feoffment, or any other Act er Act. Ev«. of 
the Wife's Inberitance or Freehold, which Words plainly mean nothing hut a Common Law Eſtate, and the 


Common Lac evay of Conveyancing, and if the Equity of the Act ſhould be conſtrued to extend to 
Copyholds by the Entry ot the Party, there would be a Tenant without the Aſſent or Admittance of 


the Lord, neither doth the other Part of the Act concerning Leaſes to be made by the Tenant in 


Tail, or Husbands of Lands in Right of the Wives, extend to Copyholds, for it only extends to thoſe 
Lands that are grantable by Deed, and yet it was adjudged, that a Grant by Decd of Copyhold Lands 
by a Dean and Chapter ſhould not be avoided by the Succeſſor by 13 Eliz. cap. 10. in the Dean 


and Chapter of Worceſter's Caſe, 6 Rep. 37. and fo ſays, the Queſtion will be, why Copyhoid Lands 
ſhould not be within the 32 H 8. as well as the 13 Eliz. cap. 10. if the 32 H. 3. doth yor extend 
10 Copyhold Land, then a Biſhop ſolely cannot make a Grant by Copy to bind his Succeilor ; Lord 
Coke lays, that a Grant by Copy in Fee, or in Tail, for Life or Years, is a ſufficient demiſing with- 


in t the Act 32 H.S. All thoſe Books may be thus reconciled though in Truth they are not contra!7 | 


to ore another. When a Man is ſeiſed in Fee of Lands in right of his Church or Wife, or is Te- 
rant in Tail in his own Right, and ſome of his Lards have been prarted by Copy for the Space 
&c. this is a ſuthcient demiſing within the Act, to Warrant his deniſing of ihcm 10 as to . the 

OY | | | | | 8 elr 


C 
7 
( 


„ 


by Licence of the Lord a Leaſe of Copy hold 
| Originally ſo grantable, to which only the Statute extends, and therefore tho' Copy hold Lands have 


| exclude them from the Meaning. 


as. De" YI "ng a CO 


: 4+ wr. K — ov. _ + =. > A hn 


Copyhold. : 17 "i 
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—— 


Heir or Succeſſor ; But where a Man is himſelf Tenant in Tail of Copyhold Lands, or is ſeiſed in 


Right of his Chruch or Wife, there he can make no Leaſe to bind by Force of the 32 H. 8. be- 
cauſe they are not to be made by Surrender by Force of that Act, but by Deed indented ; and tho! 
e demiſed by Deed indented, yet the Eſtate is not 


been granted if they come into the Lord's Hands, this Grant by Copy may be a ſufficient demiſing 
within the Act, to warrant his letting them again by Deed arcording ro the Act, yet it ſeems he 
cannot grant them again by Copy, for the Act requires that Leaſes be made by Indenture ; and it is 
obſervable in the Dran and Chapter of Al orceſter s Caſe, tho the Lands were Copy holds, yet when 
they came into their Hands they were demiſed by Deed indented, which Demiſe was warranted by 
the Act upon the farmer Grant by Copy; Now then, if the 32 H. 8. doth not enable Grants by 
Copy, it is a great Queſtion to me, whether the 13 Eliz. doth reſtrain them, for all Leaſes made 
according to the Exception of the reſtraining Act muſt purſue the Qualifications of the enabling Act, 


and conſequently muſt be made by Deed, and then it Grants by Copy be left as they were at Common 


Law, Eccleſiaſtical Perſons may grant Lands by Copy in Fee with the conſent of theſe Perſons 


| whoſe conſent is required to bind their Succeſſors, I mean, if they have Copyhold Lands in Fee, 
they may grant them by Surrender to another, not that if they are Lords, and they eſchear, they 
may grant them in Fee, for upon the Eſcheat they free themſelves in their Hands : 


: „and fo withi 
Gilb. Treat. of Ten. 172. cites Cro C. 43. and ſays, that it was ſaid by ann 


the Act, 


Arguendo, that the 32 H. 8. cap. 8. which gives an Entry inſtead of the Cui in Vita, extends t 
Copyhold Lands, for the Act was made to redreſs a Wrong, and it is no Prejudice to the pu = 


* 


Tenant, that the Wife ſhall enter, and the general Words of the Act that give a Cui in Vita, have 


' heen allowed to extend to Copy holds; the Words of the Statute 3 2 H. 8. are, being the Inheritance _ 
or Freehold of his Wife; So it this Act does in this Branch extend to Copyhold Lands, as I his £ 

to me it does, then one and the fame Act of Parliament, in one Part of it, will extend by general 
words to Copy hold, and the other nor, for the firſt Part of the Act of Leaſes to be made by Te- 


nant in Tail extends not to Copyhold Lands, 


26. Copyholds are within the Statute of Limitations, per tot, Cur, Gib. Treat. 


, Mo. 41 1. pl. 559. Trin. 37. Eliz. in Cafe ot Shaw v. Thompſon. of Ten. 


| | | I OT 3 | 165, cites 
5 C. For that is an Act made for the Preſervation of the Publick Quiet, and no way tending 
to the Prejudice of the Lord or Tenant. And Actions concerning Copy holds are as fully and plainly 
within the Words of the Act of Parliament as any other Actions are, and ſo there is no reaſon to 


27. The Statute of 32 H. 8. cap. 9. of Buying pretenſed Titles extends 
to Copyhold Lands. Supplement to Co. Comp. Cop. 88. S. 2⁊22. 
28. It one that has a pretended Right or Title to Copyhold Land har- S. P. ſaid to 
gains and ſells it to another, this is within the Statute 32 H. 8. cap. 9. have 2 
of Maintenance Ec. the Words whereof are, that if any bargain buy, ou. . 
or fell &c. any =, 7 or Title in or to any Lands or Tenements &c. Co. 
which Words (any Right or Title) extend to all Manner of Rights Litt 369. 


2 


or Titles, and by Conſequence, to Copyhold Lands; Per Wray Ch. b. 8. P. 


ib. 


| 4 Rep. 26. a. Paſch. 31 Eliz. B. R. in Caſe of Kite v. Quinton. | Cites S. C. 


Treat. of 


Ten. 172. S. P. and the Act being to ſuppreſs wrong, it is within the Equity of it, neither Lord 
nor Tenant being prejudic'd thereby. 5 e 5 


29. Action of Debt doth not lie for Arrears of Copyhoid Rent, but Brownl. to:. 
only Rents of Freeholds, and the Stature 32 H. 8. extends not to 9 
them, Velv. 135. Mich. 6. Jac. B. R. Appleton v. Doily. . . 
| 3o. By the Statute of 1 E. 6. cap. 14. it is expreſsly provided, that 


dun the Diſſolution of Abbies and Monaſteries Copy holds ſhould continue 


as they did before the Statute and ſhould fall into theKing's Hands. 
ono mugs d ET 
31. By the Statute 1 Mar. cap. 12. it is expreſsly provided, that if 


any Copy holder, being Yeoman, Artificer, Husbandman, or Labourer, and 


being of the Age of 18 or more, under the Age of 60, not fick, impotent, 
lame, maimed, nor having any juft or reaſonable Cauſe of Excuſe, upon Re- 
queſt made by any Man in Authoriry, refuſes to Aid 1 uſtices in ſuppreſ- 
ing of Riotous Perſons that then immediately he ſhall forfeit his Co- 
py hold to the Lord of whom it is held, during the Copyholder's na- 
tural Lite. Co. Comp. Cop. bo: I. - Fw: 


y 32. By 


Brownl. 134. 


—— 
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Supplewent 32. By the Starute of 5 Fliz. cap. 14. it is expreſsly provided, tha: 


8 the forging of a Court Roll, to the Intent to detraud Copyholder, 


8 $ p. thall be as well puniſhable as forging any other Charter, Deeq, ot 
sib Writing Sealed, whereby to defeat a Copyholder or Freeholder. Co. 


Treat. of * Comp. Cop. 60. S. 52. 


Ten. 173. 
Supplement 33. The Statute of 13 Flix cap. 4. of Auditors and Receivers of tha 
Cor tns. Queen doth not extend to Copyholds, and it ſhould be a great Preju- 


21. cites S. C. dice to the Lords of ſuch Copyholds, that the Queen thould have che 
——Gilb. Land; Per Walmſly Le. 98. pl. 126. Mich. 30 Eliz. in Cafe of 


Treat. ok Sallard v. Everet. 


Ten. 1 76. 


ſays this is | VVV RS. ” hes | 
a Reaſonable Opinion; For Power is given by that Act to make Sale by her Letters Patents, which 
ſhould be a very great Prejudice to the Lord. e e 


See pl 25. 34. The Dean and Chapter of W. the 24 Eliz. demiſed to G. 4 Cop. 


| . 1 | | oo 0 3 i ; 46 ; no 8 4540 ff | | : f i 
| 8 Holder for Life the ſame Copy hol Lund,, tu the Lives of A. B. and C. ang 2 


the Notes Survivor of them. The Dean died The Succeſſor Dean, and Chapter 
there as to entred. Reſolv'd that the .Act ol 3 Elis. cap. 10. does not avoid 
comparing this Leaſe if the accullom'd Yearly ent be reſerved, or more. 6 Rep. 
1 37. b. 38. 4. Trin. 3 Jac. B. R. The Dean and Chapter ot Wor— 
EE e = 

the Starute 


of 32 H. 8. cap. 38. 


3 . By the Statute 13 7/2. cap. J. it is expreſsly provided, that the 
Or Jen. 


200K. Copyhold Land, as well as the Freehold Land, of a Bankrupt, hall 


and thr be ſold tor the ſatistying of che Creditor. Co. Comp. Cop. 61. S. 52. 


Copyhold 5 0 | : e 5 N | 

Ta are within the Statutes of Bankrupts; Becauſe the Statute 13 Eliz. expreſsly mentions ther, 
and though the other Statutes do not, yet they being made for further Remedy in the Matter afore- 

ſaid, were not to be expounded by the former, eſpecially ſince that has taken Care that no Prejudice 
nal! happen to the Lord. , wn ws Oe De MD 


Cro. C, 548. 36. It was reſolved by all the Juſtices, that Copyhold is within the 


KS. Pb Statutes of 13 Kis. 1 & Fac. [concerning Bankrupts] becaule it is 10 


agreed by Prejudice to the Lord, tor that there ought to be a Compolition with 
the Jultices. the Lord, and the Vendee of the Lands, and altho' the Sale is and 
_-—]o.437. ought to be by Indeature, yet the Vendee ought to be admitted by 


3.80 


; P 45 de“ the Lord. 2dly, The Words of the Statute of 13 Eliz. exprefsly 


. are, That the Commithoners ſhall diſpoſe of Lands as well Copy a 
26 pl.6797 Free, and rhe ſaid Statutes ſhall be conſtrued moſt beneficially tor 


S. P. agreed Creditors, id eſt Suum cuique tribuere. Supplement ro Co. Comp. Cop, 


by all in 


SC. pl. 6 88. 8. 21. cites Trin. 15 Jac. [Car.] in B. R. Criſp v. Prat. 


Trin. 15 Car. and ſo by all the Books it ſeems miſprinted in the Supplement ( Jac.) for [Car 


————=S. C. cited by the Chief Baron as objected that Copyhold Lands are within the Statutes 0 


1 Jac. and 21. Jac. by reaſon of the words Lands, Tenements, and Hereditaments, and ſaid, that 
| thoſe Words do not make the Reaſon, bur the Reaſon is, becauſe Copy hold Eſtates are exprebiy 
mentioned, but the Reaſon was, becauſe Copy holds are expreſsly mentioned in the Statute 13 Elin 


concerning Bankrupts, and the Statute 21 Jac. being ſubſequent and explanatory, and a very beit- 
ne ficial Law, therefore Copyholds have been adjudged to be within thoſe ſubſequent Laws; Beſides, 
the Lord of the Manor, in the Caſe of a Bankrupt Copy holder, can be at no Prejudice, becauſe the 


Forfeiture by Atraitider the Lord ſhall have the actual Poſſeſſion of the Copyhold, by way of El 


cheat after the Death of the Coyyholder, and this Pro defectu Heredis, b:cauſe his Blood 
is corrupted by the Attainder; but it may be a Queſtion, who ſhill have the Profits during 


his Life. Hard. 435, 435.——Upon the Statuts of 13 Eliz. cap. 9. which impowers the Com- 
miſſioners of Batkraprs ro fell the Lands &c. it has been held, that they could not ſel! 
Copyholds if that Law had not given then Power by expreſs Words, viz. to fell as well Copy #8 
Free Lind, and fo ste ſeveral Acts of Parliament made to give Forfeitures of Lands, Jenementi. 
or other ereditanzents &., winich Words do not extend to Copy holds but only to Inheritances t 
Common Law. And the Reaſon is becauſe Copy hold Lands at the Time of making 13 Eliz, cab. 
and other Acts, and long fte, were in ns eſteem of the Law; For the Tenants of thote lands held 

| 3 then 


e of the Commiſſioners is to be admitted, and to pay his Fine to him, and in Caſe cf 


e HS as R_ as 


— M0 Kw 60 Þ-mw 


— . A yn 
——_ Me. 33 th * — ä a oy 
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om in Villeinage, or at beſt were but Tenants at Will, and ſo not within the Proviſion or Care 
Acts of Parliament, And even at this Day their Eſtates are held only at the Will of the Lord 
iccording to Cuſtom of the Manor; And in many reſpects this Tenant hath a dependance upon the 
Jord for he can neither alien nor leaſe his Copyhold without Licence; and therefore when either 

dope, 'tis as well the Act of the Lord as of the Tenant. Arg. 4 Mod. 85, 86. Hill. 3 & J W. 
& M. in B. R. in Caſe of Glover v. Cope. : 
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I 3. By the Sratute 14 EIS. cap. 6. it is expreſsly provided, thar if 


- any of the Queen's Subjects go veyond the Seas without Licence, that 
chen the Queen ſhall not only take the ordinary Profits of the Fugi- 
: tires Copy hold Land as they ariſe, but ſhall let, ſet, and make Grants 
t by Copy, and uſual VV oodfales, and other things, to all Intents and 
Purpotes as a Tenant pro Termino durante Vita may do. Co. Comp. 
, / 
: 38. The Statute of 14 liz. of Fugitives extends to Copyhold Lands. 
Supplement ro Co. Comp. 88. 8. 217. N ;p 
39. Copy holds are not liable to the 20/7. per Month upun the 29. [28.] 
15 Ehz. for Recuſancy. Ow. 39,” Peſch. 15 Elix. Ann 
1 5 40. A Recilſaut being Convict tor not paying 201. a Month forfeited Ow, 3). 
by che Statute 29 K. cop. F. and other Statutes of Recuſancy, a Com- 3 
0 mitlion iſſued our of the Exchequer to inquire and ſeiſe all his Goods, ed 
p. Lands, Tenements, and Hereditaments, liable to ſuch a Seiſure ; Upon the after great 
0 Return of the Commiſſion it appeared, that ſome of the Lands retu. ned Debate, 
were Copyhold Lands; It was a Queſtion, it they were within the Sta- _ COPY = 
tute? It was the Opinion of the Court, that they were within the Equi- a Sq 
ty of the Statute; for the Words of the Statute are, Lands, Tene- within the 
* 27 ments, and Hereditaments, which are forcible Words, and the Inten- Statute, by 
in tion of the Statute was, that the Queen ſhould have all the Goods, and x aa - 
i the Recuſant by rhe Words of the Stature was only to have the zd dice * 
25 Part of his Lands, which is all that che Law gives him, and if Copy- may there- 
1 hold Lands ſhould not be within the Statute, if a Recuſant who had by come to 
re- great Poſſeſſions only of Copybold Lands thould go unpuniſhed, it was _ Cy : 
lice _ contrary to the Meaning of the Makers of the Act. Supplement to Co. indy de NEE 
Comp. Cop. 88. S. 21. cites Le. 97. Trin. [Mich] 30 Eliz. in Scacc. no Offence, 
| Saliard v. Everard. _ JJ r§ ( “ 
the PAS 5 3 5 1 33 5 
not loſe his Cuſtoms and Services. — Gilb. Treat. of Ten. 145. cites 8S C. and ſays, it came to be a 
nv Queſtion, whether the Statute 29 Eliz. cap 5, extended to Copyholds ? and two ſeemed of Opinion it 
ich did, and one took this Difference, that when a Statute is made to transfer an Eſtate by the Name of 
nd Lands, Tenements, and Hereditaments, Copy holds are not within ſuch Stature © Ol 
ly 41. Copyholders are not within the Statute of 3 1 Elix. cap. J. of Cotta- 2 Inſt. 937. 
as gti. Bulit. 50. Mich. 8. Jac. Brocke v. Beare. 33 © a An 
for . : Ty „% V Gilb. Treat 
0 of Ten. 176. S. P. and cites ſame Cates. | 
RP 42. By the Statute 35 Fliz. cap. 2. it is expreſsly provided, chat tf Gilb. Treat. 
* any Perſon or Perſons, being convicted of Recuſancy, repair not home sf Pen. 173. 
"chat to their uſual Place of abode, not removing from thence above 5 Miles ; 
ebe Diſtance, that then any Perſon or Perſons thus offending, ſhall not only 
Eli totrteit their Freehold Land to the Queen, bur withal their Copyhold 
* I the Lord or Lords of whom it is holden, Co. Comp. Cop. 61. 
e the = \ OS Oat Ro 5 | 5 1 "IN 
e of 43. A Copyholder is not within the 12 Car. 2. [ cap. 24. ] to diſpoſe the 2 Lurw. 
E. Cuftody of His Children, but the Cuſtody ſhall be to the Lord or others, 810 290: 
31004 : : | | e 
er according the Cuſtom of the Manor, as to the Copy hold Lands, for the reſolved. 
Dai Prejudice which may be to the Lord, and for the Meanneſs of the'Eftate. — Lord 
el 3. Lev. 395. Paſch. 6 W. & M. in C. B. Clench v. Cudmore. _ "REP: 
7 5 C. cited as adjudged for the Lord, for the Statute extends only to Lands and Tei the 
bes 57 Common Law. | | | Go | | 
79. 7 
- held 


: _ 2 7 ment ſhall not extend to Copyholds, but when an act is generally made 


Ch B —— tor the Publick Good, and no Prejudice may accrue by reaſon of the 
Mo 128. Alteration of any Intereſt, Service, Tenure, or Cuſtom of the Manor, 
pl. 276. there oftentimes Copyhold, and cuſtomary Eſtates, are within the gene- 


Taſch.35 ral Purview of ſuch AQs. 3. Rep. 8. a. Paſch. 29 Eliz. in the Exche- 


1 
per Manwood. 
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44. Iſaac Pennington was attainted ot High Treaſon, by the Act 12 
Car. 2. of Regic:des, and was at that time ſeiſed ot a Copy hold, held ot 


the Manor ot W. of which the Detendant was Lord. By the ſaid Statute 


the Forfeiture is given to the King of all Lands, Tenements, and Heregiz,.. 
ments, Cc. which the Perſon attainted had on the 25th Day of March, g 
at any Time ſince 1646, and that they jhall be in the actual Poſfeſfion 
ol the King, without Office or Inquiſition, proviſo, that no Grants or 
Conveyances, or Grants and Surrenders by Copy, &c. had or made he. 
tore 29 Sept. 1659, by any Perſon attainted &c. ſhall be impeached 


&c. the Queſtion was, Whether by the general Words ot th s Act ot | 


Parliament, the Copy hold Lands are included, and fo forſeited to the 
King, and whether the Proviſo, wherein Copyhold Lands are mention. 
ed, adds any Force to the general Words; and per Hale Ch. B. if this 
Eitate ſhould be forfeited, the Copyhold will be deſtroy'd, and pals by 
Letters Patents, and not by Surrender, and it would be a hard Con. 
ſtruction to expound an Act ot Parliament ſo as to deftroy the Intereſt 
of an innocent Perſon. Hard. 432. 435. Hill. 18 & 19 Car. 2. in Scacc. 
the Duke of Vork v. Martham, VV 


45. A Copyholder committed Treaſon in the Murder of King Charles, | 
and alterwards Anno 1655. he ſurrendered his Copyhold into the 


Hands of the Lord of the Manor, tor the Uſe of his Children, and 


died. The Children were admitted. Anno 1659. the Manor was ſold 
ro the Plantff, and Anno 12 Car. 2. the Regicides were attainted by Act 
of Parliament, by which it was enatZed, that all their Eflates Real, and 


Perſonal, and other Things of that Nature, whatſoever they ſhall be; all be 


forfeited to the King; Charlton J. was ot Opinion, that this Copyhold 


1 given to the King by theſe general Words (Other Things of that 


= Nature whatſoever) but all the reſt of the Court were of Opinion, that 
Copy holds were never included in a Statute where the Lord might have 
any Prejudice, unleſs expreſsly named, and for the Proviſo, it might 


be ſatisfied by the Copy holds which the Traitors might hold in the 


King's Manors, or where they had a Manor held ot the King, and 
had made voluntary Grants of Copyholds and Surrenders made ſubſe. 
quent; But it was order'd to attend the King's Attorney General, to 


| know if he delired to be heard to the Point, et adjornatur, 2 Vent. 38, 
Paſch. 35. Car. 2. C. B. Ld. Cornwallis's Caſe. | 


4356. Statutes that are beneficial to the Copyholder and not prejudicial 


to the Lord, may by a benign Interpretation be extended to Copyhold; As 


Statute W. 2. cap. 3. which gives Cui in Vita and Reſceipt and cap. 4. 
which gives to the particular Tenant Quod ei Deforceat. 3. Rep. 9. oo 


Paſch. 26 Eliz. in the Exchequer. Heydons Caſe, 


Sav. 66, 6:7, 47. When an Act of Parliament alters the Service, Tenure, or Intereſt 
pl. 138. S. C. of the Land, or other Thing in Prejudice of the Lord, or of the Cuſtom of the 


in Sac. Manor, or of the Tenant, there the general Words of an Act of Parlia- 


Scacc. S. C. quer. Heydon's Caſe. 


8, 12. cites 8. C. 3 Ibid. 86. 8. 21. Cites S. 6 & S. BY en Godb. 30g. pl. 458 Mi. 2 Car. 


it was ſaid per Cur. that ſuch Difference was taken by Popham Ch. J. 42 Eliz. B. K in Cale of Baſ- 


pool v. Long, that a Cuſtom which conduces to maintain Copyho!ds extends to them, but a Statute or 
Cuſtom which depraves or deſtroys them does not. — [This Point does not appear in any of the Re- 
ports ot the Caſe of Baſpool v. Long. Cro. C. 42. &c pl. 4 Mich. 2 Car. C. B. the S. P. in Caſe 
of Rowden v. Malſter. —— S. P. by 3 Juſtices. 2 Vent. 59 Paſch. 35 Car. 2. C. B. —— Gil. 
Treat. ot Ten. 152 8 P. EE 


43, Note, 


Co. Comp. Cop. 61. S. 53. cites 8. C — Supplement to Co Comp. Sp 
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Copyhold. 
18. Note, that in no Caſe, where the King claims a Share in the For- 
ture of che Lands, (as in the Statute H. 5. which ſpeaks of Lands tor- 
feited for Hereſy, viz. that the King ſhall have Annum, Diem et Vat- 


tum, as he hath for Lands forfeited tor Felony) Copyhol Lands are not ? 


SEE; 


dit hin the general Words of ſuch Statute, tor that in ſuch Caſe, it the 


Copyholder committeth Felony, the Copy hold is preſently forfeited to 
the Lord of the Manor, and thereſore out of the Words of that Statute, 
and other the like Statutes. Supplement to Co. Comp. Cop. 87. S. 21. 

49. Copy holders are compre hende under Statutes, either by expreſs 
Limitation in preciſe Words, or by a ſecret Implication upon general Words, 
Co. Comp. Cop. 60. S. 52. ** 

o. There is a Difference between Penal Statutes, which gave a Forfeiture 
generally, or to particular Perſons, as the King &c. Copyholders are within 


che firſt, becauſe in ſuch Caſe the Lord may enter, or the Land nay ef- 
cheat to him, but they are not within the laſt. 2. Sid. 43. Arg. Hill. 


1657. in Caſe of Harrington v. Smith. 


51. The King cannot ſeiſe two Parts of Copyhold Lands of a "Re 


fam convict. Hard. 33. Hill. 18 & 19. Car. 2. in Scacc. Duke of 


Vork & al' v. Sir John Marſham Baronet. VF 
32. Thoſe Statutes which concern or affect the State of the Land have It is true, 
been conſtraed not to extend to Copyholds, as the Statute which var x og 

Arg. Show. 2879. Mich. 3 W. gard crimi- 
f | nal Mat- 


35 FTC : ters, have 
been adjudged to reach it. Ibid, cites Le. 97. —— Ow. 37 Anon. 


53. Copyholds are held to be within the Statute of Sewers to be Tax- 
ed but not to be Sold. Arg. Skin. 297). Mich. 3 W. & M. in B. R. in 


Cafe oſ Glover v. Cope. cites Callis Reading on the Statute of Sewers. 


5. Particular Statutes by which the Lord may have any Prejudice as to; Lev. 127. 


_ Fines or Amerciaments, don't bind Copyhold Tenements, as the Sta- S. GC. — 
tute H. 8. concerning Bankrupts did not extend to Copyholds, and 
therefore a fubſequent Law was to include them, neither did the Sta- 

tute of Recuſancy extend to ſuch Eſtates, and the Reaſon given is, be- holds have 

| cauſe the Lord may thereby receive an Injury by the Loſs ot the Cul. been ad- 


and the 
only Reaſon 
why Copy- 


' toms and Services, but general Laws made for the Publick Good, and ludged not 


| 3 5 to be with. 
where the Lords of Mancrs can have no Prejudice, are binding, and ſhall in ay Pur. 


extend „ tho' not named in ſuch Statutes; Arg. 4 view of 
Mod. 84. Hill. 


other Sta- 


1 . B. 1 ale of Glc „ode. 
& 4. W. 3. B. R. in Caſe of Glover v. Cope, aue men 


contain general Words, is, becauſe of the reſpect to the Lord's Prejudice. Carth. 205. in Caſe of Glo- 


| very, Cope, —— 1 Salk 185. pl. 2. S. C. but S. P. does not appear. 


15 * . 


(P. d) Agreements between Lord and Tenants. 


1. A Cuſtom of Deſcent in a Manor, and many other 'Things, were in 
4 


Controverſy between the Lord and Tenants, and between the 
Tenants themſelves, and in the 10 Eliz. a general Agreement made by 
Deed indented, and a Bill in Chancery eftabliſhing the ſame, but no Re- 
cord to be found, but the Deed inrolled, though all the Tenants of the 
{aid Manor ſhall be ſtopped in the Chancery to ſpeak againſt this, for it 
is for the Repoſe of the Realm notwithſtanding Pretence was made 
that Agreement cannor alter a Cuſtom in Law, that ſome were Infants, 
ſome Feme Coverts at the Time, and that the Lord was but Tenant in Tail, 
ot which Opinion was Mr. Cook Attorney General, and Juſtice Gawdy. 
Cary's Rep. 29, 30. Cites 10 June 1602. 44. Eliz. — | 

5 8877 A ee 2. Ia 
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agreed upon, 


Bill was 
brought for 


Canc. Neeve v. Keck. 


= 242 — — —— —— ER. OLE ²⅛ P —ẙ ! —2 . — 2 — * — . 
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2. In the Caſe of Tenant- Right between M. and ſonie ot his Teualn; 
on the Borders, the Lord Chancellor pronounced, that neither in Ie. 
nant-Right nor in other Copyholds would he make any Order fer all his 
Tenants in general, but tor ſpecial Men in ſpecial Cates. nor tor any lon. 
ger Time then the preſent, except it were by Agreement between the 
Lord and Tenants, which then he would decree if it appeared rea/;y. 
4 he. Cary's Rep. 38. cites 8. June 1 Jac. Muſgrave's C ate. Toy 
S. P and for z. An Agreement between the Lord and Tenants for fſettling Herirz, 
at „ and flinting Common, was decreed to be affirmed. Ihe Lord ſells the 


Grtzamty, Manor, and the Furchaſor, though he came nor in Privity, brought à 


Fin. 154. Bill to revive the Decree, and had the ſame confirmed, though neither 


Mich.26 the Lord nor Tenants had greater Eſtate than for Life ; Quære. Vern, 42%. 


Car. 2. 


Me.dows #1 402. Hill. 1686. Dunn v. Allen. 


v. Patcrick, | | 1 


(Q. d) Caſes of Agreements, and Covenants about Co. 
Poyyholds between Tenants and others. 


. A Covenants 70 aſſure Copyhold Land to J. S. In an Aktion i 


J. S. he needs not thew a Court to be holden, for A. ought to 


procuire a Court to be hoiden. Cro. J. 102. pl 35 Mich. 3 Jac. B. R. ble. | 


cher v. Pynfet. 


A Man co- 2. A, ſeiſed of Copyhold and Freehold Lands, ſettled the Freehold. 
_ venamted for Lands on himſelf tor Lite, Remainder of Part 76 his Wife for Life, tor 


himſelt and 


| his Heirs, to 1/ars of her Jointure, Remainder to his Heirs Male on the Body of his 
Jurrender a Wife Remainder ro hrs Heirs Male of his Body, Remainder zo B. his Bro- 
Copyhold er in Tail Male, Remainder to his own right Heirs, and Covenants 
Eſtate to with the ſame Truſtees, 7o ſettle the Copyholds to the ſame Uſes. A. going 
to make a Surrender fell tick, but made a Letter of Attorney to do it, 


oertain Uſes 


and died be- but died before it was done without Iſſue Male. The Freehold Lands 


tore it was remained to B. but the Court would not compel the Heirs general of 


done. A A, ro execute the Covenant to ſurrender. Ch. Cates 243. Mich. 26 & 27. 
Car. 2. Bellingham v. Lowther and Wentworth. „ a 
00 ͤ—— %%%  EOLRge 


Execution of this Covenant, and the ſame was decreed accordingly. 9 Mod, 106. Mich. 11 Geo in 


3. Two Copyholders upon a Treaty of Marriage between them ſurrendered 
their reſpective Copyholds to the Uſe of them and the Survivor of them, 
and before Marriage 


Heirs till the Marriage, and Lord Jeffries decreed a Re-ſurrender, and 


an Account ol the Profits from the Death of the Man, Vern. 432. pl. 


408. Hill. 1686. Hamond v. Hicks. 


Though in 4. Rent granted out of a Copyhold and which had been frequently alien 


8 ed by Surrender and Admittance for a valuable Conſideration was made 
the Rent. J RY | Ty re 

eas good in Equity. 2 Vern. R. 16. pl. 10. Hill. 1686. Spindlar v. M iltord. 
paſs by avay 5 * | 
+ Surrenter, vet the Surrenders and Admittances are Evidences of the Agreement for the Sa? 


5. On Marriage a Freehold Eſtate was ſettled on Husband and Wit 
jor their Lives, Remainder to the firſt Son in Tail, Remainder to Tri! 
tees for 500 Tears, to raiſe Daughter's Portiens, Remainder over, Li 

: | chere 


the Man dies. The Woman entred, and enjoyed for | 
30 Jears; it was inſiſted, that this was a Truſt for the Man and his 


I — 
n 


179 
nete was a Covenant from Baron to ſettle his Crpyhold Hſtatè to the ſame 
„ie Uſes, and ſubject to the ſame Truſts on Provitoes &c. A Surren- 

r is made, but no Term is limited. There was no Iſſue Male, and the 
-rechold was ſullicient to raiſe the Daughter's Portions. Bill diſmiſſed 
t the Rolls, but Lord Somers, on Appeal, decreed the Copyhold E- 
tare to fand charged, and liable to raiſe Daughter's Portions, 2 Vern. 
R. 321. pl. 308. Mich. 1694. Shouldam v. Shouldam. 25 

6. A. a Copyholder of Inheritance having no Iſſue, intended to leave it to 
vis Nephew, but being taken ill, he had no Time to ſurrender it to the Uſe 

» bis Will, for want whereof the Eſtate would deſcend to M. his Siſter ; to 
prevent which A. got M. to give a Bond of 2000 J. to the Nephew his Son, 
-ondition'd to convey the Lands to her Son and his Heirs upon Requeſt. The 
yon, atter A's Death, entred and died without Iſſue, but left 2 Siſters, no 
Conveyance being executed by the Mother ; But Lord Chancellor decreed, 
that the was a "Truſtee for her Son and that ſhe ſhould ſurrender to her 


Copyhold. 


—— — — —— — — 2 44543 penal. 


; Daughters, and they to be admitted as Coparceners. 9 Mod. 62. Mich. 
10 Geo. Aliſon's Cale, e rt oo: 
(k. d) Attorney. What Services may be done by At- 
5 be ; torney. 5 
* 1. 1. principal Duty inſeparably to be done to the Perfon of the 
” Lord, and by his Copyholder, is in doing of Fealty, which 
17 upon every Admittance he is to do the Lord, for that is eſpecially men- 
* tioned in the Copy granted by the Lord in theſe Words, viz. Dat Do- 
15 mino pro Fine, et ſecit Domino Fidelitatem, and Fealty cannot be done 
g but in Perſon, and not by an Attorney. And although (as Mr. Little- 
it, ton ſaith) Fealty may be taken by the Steward of the Court of the Lord 
ds of the Manor, yet it is done to the Lord himſelt, and it mutt de done by 
of the Copyholder himſelf in Perſon. Supplement to Co. Comp. Cop. 83. 
27. , . grin gs 
2. The Sit and Service which is to be done in the Court of the Lord by 
his Copy holder muf# be done in Perſon and not by another for him, and it 
in is to be done upon Oath, and a Man cannot ſwear by Attorney, and 
5 therefore he cannot make an Attorney to do his Suit and Service, but 
the ſame muſt be done by him in Perſon. Supplement to Co. Comp. 
em, 3. Some particular Things a Copyholder may do by his Attorney, 
for as he may pay his Rent by his Servant or Attorney, or tender it by them, | 
his and ſuch Payment and Tender {ſhall be good. Supplement ro Co. 
and %% , Cn eo os PITS 10 0 us EY 
pl. 4. So if the Cuſtom of the Manor be, that upon the Death of every Co- 
dy holder the Tenant ſhall pay and tender his beſt Beaſt unto the Lord for a 


Heriot, there the Heriot may be paid by the Heir before his Admittance, 
or bythe Executor of the Copyholder and ſuch Payment or Tender of ic 
hall be good. Supplement to Co. Comp. Cop. $3. S. 18. 


(8.4). 
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5 d) By-Laus. 


1 
49 

— 
* 


PH E Tenants may change the By-T.aws at the next Court without 
the Conſent of the Lord, Per Dyer. Dal. 9 5. pl. 23. 15 Ely, 
Franklin v. Cromwell. 
2. By-Laws made in Court His to bind rangers that are not . © 

nants of the Manor, are void. Savil, 74 pl. 151. Mich. 25 & 26 Elis. 1 

Anon. 3 

3. It the Homage only make By-Laws, and not all the Tenants, the 
By-Laws are void. Savil, 74. pl. I 31. Mich. 25 & 26 Eli, 
Anon. 
4. To make By-Laws chat they ſhall ror put in their Cattle in their N. 

veralties before Aar a Day is. void. Ddav1l, 74- pl. ISI. hens 25 K 20 
Eliz. Anon. 
F. By-Laws 0 bind Strangers are not good, though they are e made by 
the Homage, and by all the Tenants, and of ſuch Things whereot By. 
Laws may de made. Savil, 74. pl. 151. Mich. 25 & 26 Ell. 
Anon 
6. Every By-Law ought to be made for the Camel Benefit of the 1 
 habirants, and not for the private Commodity ot any particular Man, 
as |. 8. only, or the Lord only; As it a By-Law be made that none 
thall put his Beaſts into the Common Field before ſuch a Day, it is 
4 1 go; but ils By-Law be made that they thall zot carry Hay upon the 
1 . Lord's Lands, or break the Hedges of F. S. this is not good, becauſe it 
1 5 reſpects not the Common Benefit of all; Per Periam J. Gods. 79. 2 
= „ 13. Hill. 30 Eliz. Anon. . 
—_ 1 J. Per Windham J. ſome Books are, . 7 ſhall bind | 10 mire 
4 1 than ſuch as * to them. Goldsb. 79. pl. Hill. 30 Elz. 
Anon. 
8. A By-Law in 2 Manor binds the Tenants EN EN Netice, 3 

they are ſu e to be within the Manor; Per Hale Ch. J. Vent oe 


Mich, 23 ar. 2. B. R. Tfaac v. ie 
: See Tit. 5 | (T. d) 5 Charitable Uſes. 
Charitable | 5 5 1 5 e 
Uſes. 


N Caſe of charitable Uſes the Lord of the Copy hold | foall hav 

his Duties always of Fines, Heriot &c. of the Helr, or Purchaſor 
jn whoſe Name the Intereſt of the Gopyhold reits in Law, and he ſhal 
' Fai have an Allowance made him out of the charitable Uſe. Mo. 890 pl. 
[ 1253. Anno 1386. Rivet's Caſe. 25 


(. dh) 
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5 VCͥͤĩͥ i ns 
How Lord or Tenant are intereſted therein, and alſo in 
e the Soil. 


1. HIS Cem might have a lawtul Commencement that oe Co- A Cuſtom for 


and by the * of ſome Manors, ſome Copyholders have Common in one A e 5 
J aſte of the Lord, and ſome in another ſeparately, and all the Copy hol- is Lord's 
ders may be extinct, fave one. 4 Rep. 32. a. b. pl. 25. Mich. 29 & 30 Sl is good; 
Eliz. B. R. Foiſton v. Cracherode, N 505 il the 
1 holders may have forfeited their Eſtates or Intereſt therein. Gilb. Treat. of Ten. 108. 
2. If the Copyholder for Life has nſed to have Common of Paſture or Eſto- It the Lord 
vers in the Lord's Woods or Waſtes, and after tbe Lord aliens the Waſtes, Pr 4 
or Woods to another in Fee, and aſter graut s a Copyhold Eſtate according LH 3 
to the Cuſtom, the Copy holder muſt have Common there as 
us'd, but in this Caſe the Cuſtom muſt be laid ſpecially; otherwiſe it is Exception 


Swayne's Caſe. and the Lei- 


, ſee or his 
0 55 PN ik | 6＋⁵’f als Aſſignees 
. grant a Copyhold for 3 Lives according to the Cuſtom, and it is found that the Cuſtom is, that a 
[5 Copyholder may top and Jop the Trees for Fireboot, he may juſtify the doing it; becauſe the Copy- 
le | holder is in by the Cuſtom, paramount the Exception of the Trees in the Leaſe; adjudged by all the 
it Court. Mo. 811. pl. 1098. Trin. 5 Jac. C. B. Swaine v. Becket. ——— Brownl. 231. S. C. held ao- 
pl. | cordingly per tot. Cur, DE F % ᷑ -éVm. ney 
yore 3. In Treſpaſs &c. Quare Clauſum fregit &c. and putting in his 
:' Cattle &c. The Defendant juſtified, tor that the Place where is Parcel 
. of the Manor of Haye, in which Manor there is a Cuſtom, that it ſhall 
auſe be lawful for the Lord of the Manor to have Common in the Lands of 
167. the Tenants thereof for Lite, or Years, when they lie freth, and upon 
„ a Pemurrer this was adjudged a void Caftom, and againſt Law, that the 
| Leſſor ſhall have Common againſt his own Demiſe, becauſe it is Parcel of the 
Thing demiſed. Palm. 211. Mich. 19 Jac. B. R. White v. Sawyer. 
one 4. The Lady W. being Lady of the Manor of Stepney, exhibired a 
Bill to eſtablith an Uſage and Cuſtom within the ſaid Manor ever ſince 
the Reign of H. 8. which was, that the Lords of the faid Manor might, 
upon the Preſentment of 1 of the Copyholders thereof, determine what waſte 
Ground was fit to be ſet out and incloſed, in order to build on the ſame, and 
b ſuch Preſentment being agreed unto by the Major Part of the Homage at the 
have next Court, the ſame was ſet out and incloſed accordingly, without any Mo- 
bafor leſtation or Diſturbance by the Tenants ; that ſuch a Preſentment was 
e thall made in Manner as aforeſaid of ſeveral Parcels of Waſte Ground to 
90. pl. build on in Mile-End Green, where fince the great Fire, Filth and 


Carrion had been uſually laid, to the great Anoyance not only of ſome 
ot the Tenants, but of all others paſſing that Way; that this Preſent- 
ment was allowed by the major Part of the Homage at the next Court, 
and which is now fought to be eftabliſhed by a Decree of this Couit, 
tae rather, becauſe ic is oppoſed by ſome of the Tenants of the ſaid Ma- 
nor, who have brought Actions &c. pretending, though very untruly, 
that they have a great Loſs of Common by ſetting out and encloling ſuch 
Ground; that by Indenture dated 15 June 15 Jac. the Lord W. in 
Conſideration of 3500 J. paid to himſelf, and 3000 J. more to his Father 
ny A a a 


Henry; 


pyholller fhould only have Common Ec. in the Land of the Lord, oe Cotybelder 
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hath been Manor with _ 


of a Leaſe for Lite by Deed. 8 Rep. 63. b. 64. a. Mich. 6 Jac, of e Trees, 
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182 9 Copyhold- 


Henry, Lord W. did grant and confirm to the Tenants their Privileges 
and Cuſtoms, and particularly the Commons which they then enjoyed 

with Liberty to dig Gravel, Clay, or Loam, to repair or build any of 
their Copyhold Tenements, and covenanted tor the quiet Enjoyment 
againſthim, his Heirs and Aſſigns ; that the reaſon why noDifturbance gf 
this Nature hath been hitherto given is, becauſe there was never any ſuch 
Incloſure tor building, under Pretence of ſuch an Uſage and Cnitom 
till now. Upon reading of ſeveral Court Rolls of the ſaid Manor from 
the Reign ot H. 8. till the Reign of Car 2. relating to the faid U ſage. 
and hearing all Parties, the Court decreed, that this was reaſonable 
Uſage, and fir to be eſtablithed, and that the Plaintiff hath proceeded 


according to the Uſage in procuring the ſaid waſte Ground, called Mile. 


Fnd Green, to be ſer our, preſented, and allowed by the Homage, and 


incloſed as aforeſaid, and ſo had Power to grant Leaſes and Estates 


thereof ar her Pleaſure to be incloſed, and kept in Severalty &c. Pin. 


Rep. 263, 264. Tria, 28. Car. 2. 1676, Lady Wentworth & al. v. Clay 


oo N al. 


[(W. d) Copy e Intereſt as to Commons, 


S.C adjor- I. FF? HOUGH the Copy!:-1ders have ſolam & ſeparalem Paſt uram &c. 


natur. — I yer the Lord may diſtrain for other Damage the Beaſts c a 


hid. 163. Stranger, who has no Right to put in his Beaſts, though the Lord has 


OS no Intereſt in the Herbage ; Per Hale Ch, J. 2 Saund. 328. Hoskins v. 
heldthe Robins, ED A os ES NN 
jj). a os TTV 
good, and being laid as a Cnſtom in the Manor, it was not needful to expreſs the Copyhold Eſtates; 
that it does not take away all the Profit of the Land from the Lord; For his Intereſt in the Trees, 
Mines, Buſhes &c. continues. e 8 1 85 


2 Lev. 2. 2. The cuſtomary Tenants of a Manor allege a Cuſtom pro ſola & ſe- 
| 3 5 5 perali Paſtura in &c. quolibet Anno per totum Aunum & c. The Cuſtom is 
the Cuſtom 


held cod. Bod, and might allo have a reaſonable Commencement ; One may 
EO 3 for the fole Feeding, becanſe it might have its Commencement 


y Grant, and if it be guod by Preſcription, it may be goed by Cuſtom, and 


| ſuch a Cuſtom ar firit might commence by the voluntary Agreement of the 
Lord with the Tenants to induce them to hold their Eftates, which were then 
but Eſtates at Mill, and to beſtow their Pains and Labour in Improvement, 
and fo a continual Uſage had now made a Cuſtom tor the ſame Reaſon, 
that it had now fixed their Eſtates and made them Permanent, and en- 


abled them to bring Actions againſt their Lord, if he puts them out o 
their Eſtates contrary to the Cuſtom. 2 Saund. 326. 328. Paſch. 23. 


„ , ĩᷣðͤ Wo 

3. In Canc. Mich. 17126. in Manor of Hamſtead, one Rous having 
| built the Long Room on Hamſtead Heath by a new Copy from the Lord, 
_ without the Conſent of the Homage, a Bill for eſtabliſhing the Cuſtom < this 

Manor pray'd to pull it down, as an Incroachment on the Common or W alte, 


bur Iſſues being directed to try ſeveral other Cuſtoms of this alſo, King 


Chancellor ſaid, that though it might be reaſonable for Rous to be fe- 
ſtrain'd from building any tarther, yet as to what he had done, leing fil. 
pos*d at 3oool. Expence, the Commeners flandine by, he would not let i 
be pull'd down, tor o /aying the firſt Stone the Communers ought to Pa 
cbjeffedtoit, and an Injunction, ſtaying him to go on to finith his Build- 
ings, was ditiolv'd ; this was declar'd proviſionally until che Iſſues were 
led. MS, Rep. V eee 

= (N. 2) 
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(X. d) Cottages built on the Waſte. 


"HE Plaintiff was Lord of the Manor of Ewell in Surry, and 
i brought his Bill, claiming an Houſe in Ewell built upon 
the Waſte, It was ſaid by Lord Chancellor, that the Lord of a Manor 
is never ſaid to be out ol Poſſeſſion ; that what is built upon the Waſte 
is his, and that upon a Trial before Juſtice (John) Powell, touching 
{ome Cottages or Tenements built upon the Waſte, though the Lord had 
101 been in actual Survey of the Cottages or Tenements in Queſtion for 
60 Nears, and there had been ſeveral Fines Ievied thereon, by the Opinion 


x 


of the Judge the Lord had a Verdict, MS, Rep. 13 July, 1926. in Canc. 


Loyd v. Bartlet 


2. It has been ruled in Evidence at the Aſſiſes, that a Cottager on the 


Lord's Waſte lives there by the Lord's Conſent, and ſo is only a Tenant 
at Mill, but this is very doubtful where there has been a Jong Poſſeton; 
Said by Pratt Ch. J. Mich. 11 Geo. B. R. And per Cur. 20 or 25 Tear's 


Poſſeſſion is d good Title in an Fjetiment, as well as a Bar to an Eject- 


— — , , 9 — —— 


FETT 
What Intereſt the Tenant has in them. 


I. II was ordered, that Court-Rolls ſhould be brought and fhewed 


4 foConnſel, rojhew which 1s Copyhold, and which is Freehold, Toth. 
209. cites: 12: Jac. Corbett v. Peſthall. „ 


2. Tenant by Copy has an Intereſt in the Rolls of the Court as well 4 Lord, 4 


the Lord, becauſe it is his Evidence, and the Lord cannot deny Copy- Tenants, and 
holder pb to the Rolls; Per Doderidge. Lat. 182. Mich, 2 Car, Widow Spy borders, -- - 


may have a 
—_— tee Bill one a- 
ther to have the | Uſe of them, as well as againſt Strangers. Hard. 180. pl. 2. Paſch, * "hi 
Scacc. in Caſe of Langham v. Lawrence. 5 Mod. 396. S. P. per Cur. Paſch. 10 W. 3. . 


Stacy's Caſe. 


OY A Copyholder being ſued in B. R. for certain Lands, moved that 5 Mod. 396. 


the Steward of the Court might be ordered to bring in the Rolls into Arg. and 


B. R. that by them he may be the better enabled to defend his ie 
Title to the Lands; Per Roll J. this Court cannot order him to do it, the Court, 


ſo would make no Rule in it. Sty. 128. Trin. 24 Car. B. R. that it has 


Anon. been fre- 
| * 4 ©. quentiy-or- 
dered for Stewards to grant Copies, and produce the Rolls at Trials. Fin. Rep. 249. Paſch, 28 


Car. 2. ordered that the Plaintiff, in a Bill tor Diſcovery of Deeds &c. ſhould have Recourſe to the 
Records, Rolls, and Evidences of the Manor, in which the Lands claimed, lie, to view, peruſe, and 
take Copies thereof, (paying for the ſame) and order'd, that the Defendant and his Heirs, Lords of 
the ſaid Manor, ſhould produce ſo many thereof at any Trial at Law as the Plaintiff or his Heirs 
Dad at any Time require to be produc'd, but at the Charge of the Plaintiff, his Heirs, or 


4. Bill to have certain Surrenders made up and ingroſſed which were 
made, but not engroſled ; Plaintiff and Defendant were Brothers; Per 
3 | Finch 
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Finch K. the Father being Lord of the Manor cannot declare the Trufts of 
Copy hold granted to his Son, though he took the Profits always by 
their Conſent, Ch. Caſes 261. Trin. 2) Car. 2. Dowdſwell v. Dow df. 

well. 5 | 1 N 

5. If the Lord of a Manor refuſes a Tenant a Sight, or Copy of a Court. 

Roll, to make ſuch Uſe of them as the Tenant may think proper, either 

to ground a Fine upon or make his Detence, he ſaid Hale was of Opi- 

nion an Attachment ſhould go againſt the Lord; Per Holt Ch. J. x; 

Mod. ys He: 6 Ann. B. R. Anon. N e 


1 8 : 2 OW : : 33 1 4 1 


(. d) Cuſtomary Court. 


Cro. E. 102, 1. IF the Lord of a Manor having many Ancient Copyholds in a V 
Eo ph 0. þ grants the laheritance of all of them, the Grantee may hold 
bela, Court for the Cuſtomary Tenements, and Surrenders to the Uk 
thr tho the Court tor the Cuſtomary Tenements, and accept Surtenders to the Uk 
Tenements Of others, and make Admittances and Grants; For though it be no 
are divided Manor in Law becauſe it wants Frank-Tenants, yet as to the Copy. 
3 ay hold Tenants rhe Feoftee or Grantee has ſuch a Manor, that he ma 
Mano: r hold Court and make Admittances and Grants of the Copy hold Te. 
the Cuſtom nements; tor every Manor which conſiſts of Frank-Tenants, and Copy 
remains, and bold Tenants, comprehends in Effet? in it ſelf 2 ſeveral Courts, viz, a 
they conti- (444 Baron for the Frank-Tenants, in which the Suitors are Fuapes ; and 
eng another for the Copyholders, in which the Lord or the Steward is Fudge; 
paying and the Grantee of the Inheritance of the Copy holds may hold {uch 
their Ser- Court tor the Copyhold Tenements only, as the Grantor might. 


1 - SE moor le Rep. 26. b. Trin. 30 Eliz. B. R. the zd Reſolution in Cafe ot Mel- 


and that he WICK v. Luter. 
—_ "who ke 25 hindi 1 . | 3 | 
1 Freehold of them may keep a Court in any Place, and it is mot properly a Curt Baron, but as a Court 
of Survey, at which Copy holds may well be granted, and the Lord or his Steward may grant Copies 
cout of Court as well as in Court. —— —Ibid. the Reporter adds a Nota, that a Writ of Error was 
brought of this Jndgment in the Exchequer Chamber, and the Error aſſigned in the Matter of Law, 
but no Judgment given; for the Parties compounded, and agreed with the Plaintiff in the Writ of 
Error, and he had the Lands, as Ewens who was of his Councel told me, for he ſaid, that all the 
Juſtices and Barons in the Exchequer Chamber did hold clearly, that it was a void Grant by Copy; 
for being divided from the Manor, the Cuſtom to demiſe them is altogether gone and deſtroyed, ſo 
es the Eſtates for Life which were in Eſſe at the Time of the Alienation of the Freehold of them 
and Severance of them, being now determined by Surrender, or otherwiſe, no new Copy can 
be made, yet the Altenation of the Freehold of them doth not deſtroy the Eſtates of the Copyholders 
then in Efle, but they ſhall hold them during their Eſtates, paying their Services; but no new Eſ- 
tates may be afterward granted by Love Gilb. Treat. of Ten. 196 ſays, that fiace every Manor, 
confilting of Frecholders and Copyholders, has 2 Courts one a Court Baron, and the other a Court 
| for Copyholders, whereof the Steward is Judge, what Reaſon is there, theſe being ſeveral Courts, 
and there are ſeveral Judges of them, that the want of Freeholders ſhould hinder the Grantee from 
keeping a Court for granting Eſtates by Copy, eſpecially fince the Conſequence is ſo fatal; and 
therefore if the Lord releaſes the Service and Tenure of his Freeholders, yet the Lord may keep a Court for 
his Cuſtomary Tenants, and ſo tho' the Lord cannot make 2 Manors of one, conſiſting of Demeſnes 
| and Services, yet by his own Act he may make a Manor of Copyholders; this ſeems to be but 3 
l. 5 Diviſion of the Courts, which before were in one, for a Manor ſeems to be ſo to two Intents, as to 
| | the Freeholders and as to the Copyholders, and ſo in Effect ſeems to be a double Manor, and 
—_ therefore are there ſeveral Courts in Effect, and ſeveral Judges, according to the Matter that is 
| e before them; and fo it :s no new making of a Manor to grant the Inheritance of the Copybolds, but only 
1 | to pit that into the Hands of 2 len ieh before was in one, and yet was as nuch two Manors the 
| | Ws WOW, SI | 


. . 0 OO CE "PY PY 


4 Rep 26. 2. Lord of a Copyhold Manor Jeaſed the Court Baron for 2000 Nears, 
1 | b. 27 a. ſaving to himſelf the other Deieſnes and Services; the Leſſee held Coutt, 
| 8 . and — 1 ; 5.0. the - . . 547 | 1d 
peld per tot. and a Copy holder ſurrendered to the Uſe of &. in Fee. I'wWas held, 


that 
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Copyhold. 1835 
that a Copy to A. was good, and Anderſon ſaid it had been held fo Cur. bt 
in Lord Patton's Cale and ſeveral others ſince, and that it had of: warn F 4 nh 
tentimes been held, that the Court may well continue as to that Purpoſe Cart N 

for Admittance of Copy holders, for otherwiſe every one of his own the Copy- 


Act might deſtroy his Copyholder's Eſtate. Cro. E. 394. pl. 21 Paſch. holds = 


12. C. B. Jackſon v. Neal. cordiypg to 
7 £liz. C 4 1 . the Relolu- 
tion of the 3d Point in Melwich's Caſe and cited it as ſo reſolved in Sir Chriſtopher Hatton's Caſe , 


and the Reporter ſays, Nota, a good Diverſity between thoſe Caſes which conſiſt of a Number ot 
Copyholds which may ſupport a Cuſtom and a ſingular Caſe of a Copyhold, as in Murrel's Caſe, 
in which the Lord did not grant tacitly any Cuſtomary Court, nor the Grantee, having but one ſin- 
gular Copyhold, could not hold Court. - Gilb, Treat, of Ten. 196. cites S. C. and ſame Di- 
verſity. Hs 1 OR 


z. If a Feme be endow'd of ſeveral Copy hold Tenements, ſhe may keep a Supplement 
Curt and grant Copies, though the Services o any of the Freeholders were *2 Co. Comp. 


have a ſpecial Court for this Purpoſe, and it is good enough; Per — Gilb. 
Popham cry and cited Sir Chriſtopher Hatton's Cale tor ug or 
3 


Queen, and becauſe ſome of them refuſed to come to his Court they being done 
forfeited their Copy holds. Cro. E. 662. pl. 10. Paſch. 41 Eliz, 3 
5 : | 5 Prejudice 
| | | | | | could accrue 
os CS ns do any body. 


(uA. e) Cuſtoms. Good. And How to be Proved. 
HE Cuſtom of Cliven or Landmark is, that if any Copy holder 


is about to Sell his Copyhold, Proclamation ſhall be made in Court, 
that if the next of Blood of the Vendor, or in Default of him, the next 


Ire Neighbour of the Vendor ſhall come to Court at Sun-riſe, and will pay 

- as much as the Bargainee has agreed to pay, that he thall have the Land 

W, notwithſtanding the Bargain. Jenk. 274. pl. 9h99. 

of 2. Continuance for 5o Nears is requiſite to faſten a cuſtumary Conditi- 4 Rep. 2 
the on upon the Land againſt the Lord, and Seiſure for a Forteiture is ana. b. pl. - 
35 | Interruption of the Continuance, ſo that the Time before the Forfeiture 8. C. but 
1 is of no Account, per tot. Cur, 3 Le. 10). pl. 158. Trin. 26 Eliz. B. E der 
ca R. Taverner v. Cromwell. Cn xm, agg 
10 pl. 10. S. C. but S. P. does not 15 4 
nor, 5 N 1 | | _ 

urts, 3. In Treſpaſs the Iſſue was, if the Lord of the Manor granted the 

i Lands per Copiam Rotulorum Curie Manerii ſecundum Conſuetudinem Ma- 

Ars ii prædict. It was given in Evidence, that the Lord of late, at bis 

\eſnes Court, granted the Lands per Copiam Curie, where it was never granted by 


Copy before ; In that Caſe the jury are bound to find Quod Dorainus non 
conceſlit, as it was holden by the Court; for altho' De facto Dominus 
conceſſit per Copiam Rotulorum Curiæ, yet Non conceſſit ſecundum 
Conſuetudinem Manerii prædict'. Supplement to Co. Comp. Cop. 82. 
8. 16. cites Leon. 56. Paſch. 29 Eliz. C. B. Kemp v. Carter. 

4. To prove a Cuſtom to grant Leaſes for Years, tis not Sufficient to 
prove it for 30 or 40 Years, but it ought to be from Time whereot &c, 


pong E. 351. pl. 3. Mich. 35 & 37 Eliz. B. R. Jackman 5 
con, 3 2 


B b b 5. Cuſtom © 
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Copyhold. 


Roll Rep. 


48. pl. 17. 


„ ein 13 © 


Jac. cites 


Crabb v. 


bn ; 
S. P. adjudged in C. B. ard affirmed in B. R. 


(A. e 2) Cuſtoms purſued. In what Caſes. thy 


I Lord admits for Life; this ſhall not bind his Heir or Succeſſor, 
8. 41 
may be a Means to avoid the Admittance, Co. Comp. Cop. 52. 
the ancient accuſtomable Rent be reſerved according to the Ouantity, jet 


if the ancient Rent from time to time has been 205. in Gold and the 


_ nſually demiſed for 20 5. Rent, the other for 105. Rent, and he grau 
" them both vy one Copy for cue Rent of 30 5. this is not good. Co. Comp 
Cop. 52. S. 41. | eee eee 


and by Owen it was ruled accordingly in Collis's Caſe in che 


the Tenants only had fed it, unleſs it were proved alſo, that the Lord 
had been oppoſed in the putting in of his Cattle, and the Cattle in; 


Year, and the Lord reſerves it at 2 Feaſts, Co. Comp. Cop. 52. 


5. Cuſtom 79 /ciſe the Land till Fine made with the Lord, for it u. | 
held a reaſonable Cuſtom. Cro. E, 351. pl. 3. Mich. 36 & 37 Eli 
B. R. Jackman v. Hoddeſton. „ Oy 

6. There is a D:ference between a Preſcription for Freehold Land and 5 
Cuſtomary Land, tor Cuſiom, which concerns Freehold, ought to be threy; hb. 
our the County, and cannot be in particular Place, 45 All. But a Pre. 
ſcription concerning Copyhold Land is god in a particular Place, tor De 
Minimis non curat Lex, and the Law is not altered thereby, and it 
may be there is but one Copyholder there, for which he might pre. 
ſcribe, and Beamond agreed this Difference, tor Cuſtom to have Profit 
Apprender, Privilege, or Diſcharge, may very well be in a Particular. 


Queen's Bench. Cro. E. 353. pl. 10. Mich. 36 & 37 Eliz. C. B. in 
Caſe of Taverner v. Cromwell. 5 . 
7. Cuſtom that a Copyholder for Life may nominate one or two to ſuccee} 
him for a Fine to be aſſ:{ſcd by the Homage, if they cannot agree with the 
Lord, adjudged to be good. Noy 3. Paſch. 3. Jac, B. R. Crabb y 
Bales. „„ 5 ba fo HE 3 


8. Tis not ſufficient to prove an Uſage for the Sole Paſture to ſhew thy: 


pounded from Time to Time; per Hale Ch. J. Vent. 165. Mich. 23 
Car. 2. B. R. Hoskins v. Robinſon. 


- ſd —_—— 
. * 


4 
2 


muſt be. 


1. IF the Ciuſom does warrant Eſtate only durante Viduitate, and the 
becauſe Cuſtom has not ſufficiently confirmed it. Co. Comp. Cop. 52. 
2. So if the Lord fail in reſerving Verum & antiquum redditum, as it 
he reſerved 10s. where the uſual Rent cuſtomably reſerved is 20 5. this 
3. And the Law is very ftrict in this Point of Reſervation, for th” 


the Quality of the Rent be altered, the Heir may avoid this Grant, For 


Lord reſerves it in Silver, this Variance of the Quality of the Rent is in 
force to deſtroy the Grant. Co. Comp. Cop. 52. S. 41. CE 
4. So if the ancient Rent has been accuſtomably paid at 4 Feaſts in the 


F. So if 2 Copyholds eſcheat to the Lord, the one of which has been 


—_— 


— 
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6. So if a Copyhold of 3 Acres eſcheats, which has ever been granted 
{xr 35. Rent, and the Lord grants one Acre, and reſerves pro Rata 1s. 
Rent, verus & antiquus Redditus is not reſerved. Co. Comp. Cop. 52. 


. But if a Copy hold of 6 Acres, which has ever been demiſed for 6s. 
Rent, eſcheats to 2 Copartners, and one grants 3 Acres, reſerving 3 5. pro 
Rata; this is a perfect Reſerving. Co. Comp. Cop. 52. 8. . 

g. A Cuſtom was found in a Manor, that where an Hſtate was granted to 
A. for Life, Remainder to B. for Life, Remainder to C. for Life, that A. 
had Power to deſtroy the Remainder by Surrendrins the Eſtate in Court &c. 
und it was found that A. grantcd it away by Fine, and it was held per 
Car. that the Remainders were not deſtroyed nor granted by the Fine; 
tor this being a Cuſtom againſt common Right, that one Man ſhould 
ceitroy the Right of another, it ought to be purſued ſtrictly; and the 
Cuſtom being found to do it by Surrender, a Fine ſhall not have that 
Operation within the Cuſtom. Freem. Rep. 263. pl. 284. Mich. 1679. 
Talmarſh v. Zinzay. 1 ge = Fm Cn ms 1 


r 


—_—_—— 


. . 2 £ * 5 


(A. a 3) | Cuſtoms. General or Special. Good or er 
8 | | e And Extent thereof. e : 


1. A. Cuſtom har a Leſſee for Years may hold the Land for half a Year 6 die 

oo after his Term ended, is no good Cuſtom; agreed by all the Git Treat. 
Juſtices, Hut the Lord of a Copyhold may by Cuſtom leaſe the ſame for of Pen. 3-7. 
Life, and 40 Tears after, and it is good, but a Cuſtom that Leſſee tor 

Life may leate pur auter Vie is not good; Per Montague and Hales. 

Mo. 8. pl. 27. Hill. 3 E. 6. Anon. Sr EL 


2. By the Cuſtom of a Manor, the Lord of a Manor might affien one 
to take the Profits of a Copyhcld deſcended to an Infant, during his Nonage 
to the Ufe of the Aſpen, without rendering an Accompt, and the ſame was 
holden to be good Cuſtom; As a Rent granted to one and his Heirs, to 
ceaſe during the Nonage of every Heir. Le. 266. pl. 357. 20 Eliz. C. B. 
3. A Copy holder did allege the Cuſtom to be, That the Lord of the Supplement 
Manor might grant Copies in Remainder with the Aſſent of the Tenants, to Co Comp. 
and not otherwiſe, and that Copies in Remainder otherwiſe granted abend 
ſhould be meerly void. The Queſtion was, Whether ic were a good SO N 
Cuſtom? The Juſtices did not deliver any Opinion in the Point. ſays, Quære 
Shuttle worth Serjeant faid, that this Cuſtom might have a lawful Be- the Caſe; 
ginning, and it ſeems to be grounded upon the Reaſon of the Common = relolrd. 
Law, that a Remainder ſhould not be without the Aſſent of the partie! 
cular Tenant, and therefore it is a good Cuſtom. It was adjourned. 
Godb. 140. pl. 171. Mich. 31 Eliz. C. B. Anon. 8 
4. A Cuſtom was, that a Copyholder of Inheritance might make a Letter 
of Attorney to 2 jointly and ſeverally, to ſurrender his Copyhold Lands in Fee 
to certain Uſes after his Death. It was reſolved, that the Cuſtom was a 
void Cuſtom, becauſe by the Death of the Copyholder the Lands were 
ſettled in the Heir, and an Authority given to diveſt him was no: 
good. Supplement to Co. Comp. Cop. 85. S. 19, 3 
5. If the Lord have uſed certain Work- Day's of his Tenants, aud that has 
nut been uſed by the Space of 20 Years laft paſt, vec that Noa Uier 1s u 
Diſcharge to the Tenants, ſo that there be 2% % Le that can 7o2morr 
the ſame, Calth. Reading. 25. 


6. If 
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18 Copyhold. 


void Cuſtom, and Cook were of Opinion, that the ſame was againſt Law, it being tg 


| _ i compel the Lord to make a Grant, but otherwiſe where he is only to 
obliges the 


tereſt, to 


5. C cited 11. Cuſtom that if a Cop) holder in Fee marries a Wife, if the Wife ſur- 
of Ten. 303 
Roll Rep. 12. Cuſtom, that Copyholder for Life in Extremis may nominate his 
8 ate rod by the Lord, or if that fail to be aſſeſſed by the Homage, and a good Cul. 
to be, that tom. Noy. 2. cites Velmeſter Cuſtom's Cafe. „ 
that this had been adjudg'd a good Cuſtom in B. R. and in C. B.— Ibid. 195. pl. 3. S. C. and ſudg- 

à Rightand Intereſt veſted in the Tenant for Life; ſed Quære. 
ale. 237 pl. 13. 5 By an eſpecial Cuſtom within the Manor, a Copy holder may 

: Caſe, 5 
nantes ought and alſo that they may appoint what Fine the Lord ſhall have for the Adil. 
not to aſſeſs a tance of the Tenant, ſo it be à reaſonable Fine, and ſuch Diſpoſition ol his 


A 0 Lands and Appointment of Fine ſhall be good by the Cuſtom, but yet 


| rs py plement to Co. Comp. Cop. 83. S. 18. cites Mich. 5 Jac. in B. R. Bale“ 


| ſhall be that the eldeſi Daughter ſhall ſolely inherit, that the eldeſt Siſter thall 


| 3 8 Jac. C. B. Rapley v. Chaplein. 


5 Cop. 82. S. 19. cites 8. C. — 4 Le. 242. pl. 395. Ratcliffe v. Chaplin, S. C. and Coke Ch. J. ſaid, 


\ 
_— - n * * — —— 


6—— 


8 


6. It the Tenants have uſed to pay to their Lord every 44% Near a do}, 
Rent, and every 6th Year an half Rent, this is a good Iater-Uler. Calth 
Reading, 26. 1 1 
J. It the (Cuſtom is, that F the Copyholder dies without Heir, that then 
the elde Tenant of that Name, of the ſaid Manor, (ball have his Lay 
this is a good Cuſtom, and contains in it{elt ſufficient Certainty, Cath, 
Reading. 31. 8 
8. Cuſtoms and Preſcriptions νπ¹ ſũt be according to common Right, that 
is, to preſcribe to have ſuch Things as is their Right and Reaſon to 
have, and not by Cuſtom of Preſcription to claim Things by way of Fx. 
tortion, or thereby to exact Fines, or other Things of his Tenant, 
without good Cauſe or Conſideration. Calth. Reading, 33. 

9. It the Tenants have uſed when they Sow their Lands to pay the 
Lord Rent-Corn, and when it lies in Paſture to pay their Rents in Money, 
this is a good Inter-Uſer. Calth. Reading, 5. - 
Gil» Treat. 10. Cuſtom, that after the Death of the Tenant for Life of a Copy. 
pee SG hold, the Lord is compellable to make an Eſtate to the eldeſt Son for Lift, 
that it isa and if he hath no Son to the Daughter, and ſo in Perpetuum. Popham 


Lord who make an Admittance. Mo. | 788 pl. 1088. 4 Jac, in the Star-Cham- | 
has the [n- ber. Ld. Grey's Caſe, ; | i op Pk. | l 


grant it to this or that particular Perſon, whether he will or not. 


Gilb. Treat. ive She ſhall have the Fee, et fic e Converlo, and agreed to be good, 


Noy. 2. cites Taunton Dean Cuſtom's Caſe. 


2, PL 7- Succeſſor to have the Copyhold, e a reaſonable Fine to be agreed uus 


every Copy- 


holder for Life may nominate who ſhall have it for Life aſter his Death ; Coke and Doderidge ſaid, 


ment per tot. Cur. againſt the Plaintift. Silb. Treat. of Ten. 305. Cites 8. P. as good, for it 


331. Balls appoint or nominate, in the Preſence of two Tenants of the Manor, or ahit 


but the Te. 2 ſufficient Witneſſes, who ſhall have his Copyhold Lands after his Deceaſ:, 


46k wait - after ſuch Diſpofition made, the Party who is to have the Land mult 
where the Ld. in Perſon come into the Lord's Court, and pray to be admitted unto 
«world aſſeſs a the ſame; and ſo was it very lately adjudged in C. B. both tor the 
reaſonable point of the Cuſtom, that it was a good Cuttom and Admittance. Sup- 


Cuſtom. Cale. „ | 
Such Cuſtom 14. It was ruled by the whole Court, that if a Ciſtom be alleged, 
taken ſtrict- 


not inherit by Force of that Cuſtom. Godb. 166. pl. 232. Paſch. 


Co Comp. 


that there are two Pillars of a Cuſtom, one the Common Uſage, and the other, that it be Time outet 
Mind, and therefore upon the Evidence given to the Jury the Court inforced the Parties who main- 
tained the Cuſtom, to ſhew Precedents in the Court Rolls to prove the Uſage, and he ſaid, thi! 

Sos | | | | | EY Withon 
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| without ſuch Proof, and that it had been put in Ure, although it had been deem'd and reported to 
have been the true Cuſtom, yet the Court cannot give Credit to the Proof by Witnelles. 


— 


& 


on ——— 
— — 


15. $0 if the Cuſtom be that the elde Daughter and the elllaſt Sifter 4 Le. 22 

ſhall inherit, che claeſt Aunt fall not inherit by that Cuſtom. Godb. pl. 395. S C. 

. 232. Paſch. 8 Jac. C. B. Rapley v. Chaplei . 

166. pl. 232. Falch. C. B. Rapley v. Chaplein. greed per 
15 „„ Cur. 

16. H if the Cuſtom be that the younge/? Son ſhill inherit, the poung- 4 Le. 242. 

er Brother thall not inherit by che Cuſtom ; and Foſter J. ſaid, that fo pe 978 . 

it was adjudged in one Denton's Caſe. Godb. 166. pl. 232. Paſch. ; 


| Chaplin, 
| $ Jac. C. B. Rapley v. Chaplein. 2 S. C. & 
1 e e 8 F. greed, per Cur. 
L 17. Cuſtom, tht if a Copyholder will ſell his Copyhold Eſtate, that he Brownl, 
| cohich is next of Blood to him ſhall have the Refuſal, and if none © his ö S. C. 
. RK Blood, then he which inhabits in the neareſt Part ot the Part of the Ground = . * 
„  /ba// have it before a Stranger, giving for that as much as a Stranger Would, appear. —— 
m and the Lord jhall have him for his Tenant, whether he will or no; tor it Gilb. Treat. 
0 


ſhall be intended, that fo it was agreed at the firſt, and it is reaſonable, ye * 
| and if it had not been ruled and adjudged before, yet he conceived it ane: 
; 1 a 3 * and ſays, 
n- might now be a Rule and adjudged, inſomuch that it is fo reaſonable it ſeems that 
and good; Per Warburton J. 2. Brownl. 196. Trin. 10 Jac. C. B. in the Reaſon- 
— ̃ ᷣ , ß, ĩ nd 1 | 
zs to be conſidered, not from the Rules and Maximis of the Common Law, (for there is no Cuſtom 
| bun what in ſome Point or other overthrows the Common Law) but from the Conveniency of the 
i. = og itſelf; As if there be a Cuſtom that a Copyholder ſhall not put in his Beaſts to take the Com- 
bo E mon before the Lord has put in his, this is a void and unreaſonable Cuſtom, becauſe it is in the Powe 
er of the Lord by this Means to take away the Intereſt of his Commoners, SS 2 . 


18. Upon Evidence it was admitted by the Court to be a good Cuſtom, Gilb. Treat 
 thatanExecutor or Adminiſtrator ſhall have a Year in the Land of a Copyholder of an. 309 : 
_ againſ# the Wife that Claims her Frank-bank or durante Viduitate. Noy. ONTO 


29. Hill. 15 Jac. C. B. Rennington v. Cole. 


19. The Cuſtom of a Manor was, that the Land was demiſable for 21 S. C. cited 
Tears, paying the treble Value of the Rent, and if he died within the Term, that Gilb. Treat. 
the Term ſhould be to his Heir, paying a Fine certain of one Tear's Rent, and if he ot Ten. 307. 
aſſgned it, the Aſſignee to have it for a Fine of bne Year's Value of the Rent, e of 
and that he who had it might by the Cuftom renew it for 21 Years, paying Comp. Cop. 
3 Tears Value, and the Cuſtom was admitted per Cur, to be good. 85. 8 19. 
Cro. J. 671. pl. 2. Mich. 21 Jac. B. R. Page's Caſe, Leiͤltes 8. C 
20. Cuſtom of a Manor, that the Steward mig ht make Laws and Ordi- jo. 42 l. pl. 

hances for the better ordering the Commons, and to aſſeſs a Sum by way of 9. S. C. & 
Penalty on thoſe Tenants who broke thoſe Orders, and alſo to preſcribe > x 2 5 
to diſtrain for that Penalty; the Steward made an Order, that he who tion was . 
ſhould pat his Cattle beyond ſuch a Boundary ſhould pay 3s. 44 The ken as to 
- Plaintiff James offended againſt this Order, and thereupon a Penalty other Mat- 

was aſſeſſed on him, for which Tutney, the Defendant, as Bailiff of ro which 
the Lord, diſtrained, and in Replevin made Cognizance for the taking, difercg ! 
&. Adjudged, and affirmed in Error that this was a reaſonable Cuf- Cro. C. 497. 
tom, for it did not take away the Profit of the Commons, but this Or- pl. 2. James 
der ſets Limits, and Bounds to them. Mar. 28. pl. 64. Trin. 8 1 8 
15 Car. James v. Tintney. N "dl 1 

| | e . F affirmed in 
Error, —— Gilb. Treat. of Ten. 306. cites 8. C. and that the Cuftom is good ; but that an Order 
that a Tenant ſhall not put in this or that Beaſt is void, becauſe it rakes away his Inheritance; but if 
it were that he ſhould not do it before ſuch a Day, that is a good By-Law, be ing not reſtrictive of his 
Inheritance, but only directive of it. —— See Tit. By- Laws (A. 2) pl. 14- 
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ot Ten. 319. ſrrender his Copyhold Lands after his Death to certain Uſes, accordug 
cite 8. * to the Cuſtom of the Manor &c. Adjudged, that this is a void Cuſtom, | 


—— ——— — vac jb - — 6 . * — * 
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Gil9, Treat 21. The Cuſtin was, that if 2 Copy holder ſuffer his Houſe to be ow 9. 
of Ten. 305 Repair, that he mig hi be amerced, and that the Lord might diſt rain |, 3 
C1'cS 8.0. 3 39 . 5 att! , ' Und 7. at. lor whe Y 
ee vp; enants Cattle, and likewiſe the Catile of any Under-Tenant, evant ang 3 
A Bd couchant on the Copy hold Lands, tor the ſaid Amerciament, which Was I 
der. Tenant done accordingly. Bramſton Ch. J. held, that this was a good Cufty,,. 
bor a mere for the Cuſtom that gives the Diſtreſs knits it to the Land, and therefore 
Stranger. not merely Perſonal ; And it the Cuitom had not extended to the Under. 
Tenant, yer he might have diſtrained him; For otherwiſe the Lord 
by ſuch a Device ot making a Leaſe for one Year by the Tenant he 
1hould be deteated of his Services. Mar. 161, 164. pl 231. Hill. 1) Car. 
'T horney. Lyle 5 5 
22. The Cuſtom of a Manor was, that if a Copyhold Tenant did 2 
his Meſſuage to be ruined for want of Reparations, and the ſame be Preſent. 
ed in Court by the Homage, that ſuch a Tenant ſhould be amerced, and tha 
the Lord had uſed to diſtrain the Beaſts as well of the Under-Tenant as of the 
Jen aut himPelt, which were levant and couchant upon the Lands, for ſuch 
Amerciament. It was ſaid, that the Cuſtom was not good, bur unrex. 
ſonable, to diſtrain a Stranger's Cattel, ſuch as the Under-Tenant was , 
but it was reſolved, that the Cuſtom was good; tor the Under. 
'Cenant, altho' he was but Tenant for a Year, yet he ſhould have al! 
the Benefits and Privileges which the Copy holder himſelf ſhould haue 
had, & Qui ſentit Commodum ſentire debet & Onus, and he is diſtraln— 
able for the Rents and Services due and payable to the Lord, and the 
Charge lies upon the Land, and not upon the Cuſtom, and thefefote 
the Cuſtom is good. Supplement to Co. Comp. Cop. 85. S. 19 cites 
Fh LS WT. Sr oY ͤͥ ͤ :.. A..., 
Gilb. Trear 23. Copy holder of Inheritance made a Letter of Attorney to 2 &c. 60 


umn es 


becauſe 'tis to convey Lands againſt the Rules of Law tor conveying 
Copvholds, for that muſt be either by Surrender into the Hands of the 
Lord, or into the Hands of 2 Cuſtomary Tenants, to the Uſe of his 
Will, which muſt be executed in his Life-time. Nelſ. Abr. 50, 
pl. 10. cites 'Sty. 311. Hill. 1651. B. R. Wallis v. Bucknall. 


224. Suppoſe that there was a Cuſtom, that if the Houſe of a Copy held. 
falls, the Materials fhall be the Tenant's, Powell J. ask'd, if that could 


be good? 11 Mod. 94, 9 $, pl. 3. Mich. 5 Ann. B. R. Anon. 


42 . 8 1 a * D - _ , 


(A. e. 4) Cuſtoms unuſual, and interfering. 
„ 4 + - N 


i. HE Manor of Wadhurſt in the County of Suſſex con/fed 17 2 
I Sorts of Copyhold, viz. Soc-Laud and Bund-Land, and by e- 
veral Cuſtoms diſſeverable in ſeveral Manners ; As if a Man be fir/t dd. 
mitted to Sock-Land, and afterwards to Bond-Land, aud dies ſeiſed 0! 
both, his Heir ſhall inherit both; but if he be firft admitted to Bond. 
Land, and afterwards to Sock-Land, and of them dies ſeiſed, his yourge" 
Son {hall inherit, and if of both fimul & ſemel, his eldeſt Son ſha 16 
| herit ; but if he dies ſeiſed of Bond-Land only, it ſhall deſcend to the 
Youngett; cited by Anderſon Ch. J. 1 Le. 56. pl. 70. Paſch. 29 Eliz. 
nne 


(B. e 


(B. e) 


rough Engliſb, be ſurreudred to one and his Heirs, and he dies bejore Admittance, that the yo 


Cop. 11, S. 5. cites Dy. 291. 12 Eliz. 
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Where a Copyhold ſhall be ſaid in by Deſcent 


or Purchaſe. 


1. JF the Father purchaſes [ Copyhold] and dies before Admiſſion, his Gilb. Teeat. 


f Heir ſhall be in by Purchaſe; per Nudigate |]. 2 Sid. 38. Hil. 0? 1 8 N 
. ELD? ae e Sites . . 
1657. | | and ſays, 
5 1 : that accord» 
| ing to this is Roll. (See Roll Deſcent (I) pl. 91 


2. Bur Ibid. 61.in S. C. Glyn Ch. J. held, that if a Man, ſeiſed of Gib. Treat. 


Copyhold Land iu Fee of the Cuſtom of Borough-Kngliſh, ſurrenders according ot Ten. 271, 


'S- wy | DJ 3 CEE TIF. 1 8 7 8 77 . ites 
to the Cuſtom to the Uſe of F. . aud his Heirs, F. F. having Iſſue 2 Sons, 5 Cs p. 
Jiies before Admiſſion ; it ſeems that the youngeit Son thall have the Land 


f 3 ee de 24-cordingly 
becauſe he is in Deſcent, or at leaſt by Force of the firſt Surrender, and by Glyn, 
ſo in Nature of a Deſcent. „ : | and ſays, 

ſome other Opinions that are more late, and that therefore it was held, if Land, of the Nature of No- 
unge ſt Son ſhall 
on certainly 48 
aſon to adjudge the 


de admitted, and this Opinion ſeems to be very reaſonable, for Heirs were in the Limitäti 
Words of Limitation, and not of Purchaſe ; and certainly there is as wuch Re 
Heir in by Deſcent here, as there 15 to adjudge an Heir in by Deſcent where a Recovery was had a- 
ainſt the Anceſtor, but not executed until afrer his Death, becauſe the Uſe might have veſted durins 
che Life of the Anceſtor, and becauſe the Execution hach a Retroſpect; and in Truih the Caſe ot 2 
Surrender is juſt the ſame; for Admittance might have been in the Life of an Anceſtor, and when it 


was had, it had a Retroſpect, 


__— — 


—— 


| (C. e) Deſcent, How. And where there ſhall be 


Poſſeſſio „„ 


1. A Copy holder in Fee had Iſue two Daughters by divers Women, and The Re- 


N Nied ſeiſed ; the Danghters entred and took the Profits many Years, ws is in 
and before Admittance the eldeſt Daughter died without Iſſue, and after- 1 


ion of the 


wards the younge/t was admitted to the whole Land, as ſole Heir to the Law, and 
Father. In this Caſe it was holden, that the Poſſeſſion of the eldeſt the Eſtate ok 


Daughter, though before Admittance, ſhould make her Siſter, though N 

ot the halt Blood, inheritable to the Land. Supplement to Co. Comp. determin- 4 
| ON | that any can 

: f 1 | . h | take Adyan- 

tage of it, for the Lord againſt this Leaſe by Deed indented cannot enter, or claim any thing, and 

the ſecond Siſter, 8 ſhe hath not agreed, yet ſhe cannot enter during the Life of her elder Si- 


ſter, for her Remainder takes Effect in Poſſeſſion after the Death of her ſaid Siſter; But if any ſhou!d 


take Advantage of it, it ſhould be the Lord, if his Deed indented did not ftand againſt him; And af. 
11 was given againſt the younger Siſter. Clench J. was of another Opinion, viz. 
that the Entry of the younger Siſter, notwithſtanding that her elder Siſter was alive, was lawful; 
Quzre of that. 2 Le. 73. pl. 97. Trin. 28 Eliz. B. R. Curtiſe v. Cottell. 


2. If a Copyholder has Iſſue a Son and a Daughter by one Venter, and 
a Son by another Venter, and dies, and a Guardian is admitted, this is 
Poſſ-ſho Fratris of the eldect Son, ro make the Brother [Sifter] Heir; 
Bat if the Cuſtom be, that the Lord may, during the Manage of the Heir, 
deviſe demiſe} it by Copy to a Stranger, this is not Poſſoſſio Fretris of the 
Ede Dal. 110. pl. 1. 16 Eliz. Anon. 

2. Elusband 


. - 


4 Le. 38. 3. Husband and Wife, ſeiſed in the Right of his Wite of cer rain cutto. 
Rp mary Lands in Fee; he and his Wife by Licence of the Lord ak p 
lich. 17 Leaſe for Nears by Indenture, rendring Rent, having Iſſue twoDaug hters, 


Auen. 5. C. the Husband dieth ; the Wife takes another Husband, and they have Iſue 


in totidem à Son and a Daughter; the Husband and Wife die; the Son is admin, 
Verbis 10 the Rever/ion, and dieth without Iſſue. It was holden by Manwogg 
22 212 that this Reverſion ſhall deſcend to all the Daughters, notwithſtanding the 
Nis“ Half-Blood ; tor the Effate for Years which is made by Indentufe by 
Eliz, C. B. Licence of the Lord is a Demiſe and Leaſe, according to the Order ;+ 
S. C in toti-the Common Law, and according to the Nature of the Demiſe, the 
dem Ver- poſſeſſion ſhall be adjudged, which Poſſeſſion cannot be ſaid Poſlelſion 


bis. — 


If the Leaſe Of the Copyholder, for his Poſſeſſion is Cuſtomary, and the other is mee; 
ſer Years de- contrary, therefore the Poſſeſſion of the one ſhall not be ſaid the Py. 
ecrmines, ſeſſion of the other, and therefore there is no Poſſeſſio Eratris in this 
and tve elder Caſe; But if he had been Guardian by the Cuſtom, or this Leaſe had been 


{eres made by Surrender, there the Siſter of the Halt-Blood ſhould nor inherit; 
try, te and Mead faid, that the Caſe of the Guardian had been fo adjudged ; 
younger Mounſon to the ſame Intent; and if the Copyhold deſcend to the Son, 
22 he is not Copy holder before Admittance, but he may take the Profits, 
N "a and puniſh Treſpaſs &c. 3 Le. 69, 70. pl. 106. Mich. 20 Eliz, C. B. 
when he has Anon. Fs 1 „ 1 5 N „ 
once got 1 1 b Ty V 1 | 
| Poſſe non, which he had by the Poſſeſſion of his Leſſee for Years, then it ſeems he has made the E. 
{tate deſcendible to him and his Heirs. Gilb, Treat. of Ten. 150. cites Supplement to Co. Comp. 
Cop. 114. But perhaps it will be ſaid, that the Poſſeſſion of the Leſſee for Years is only the 
Poſſeſſion in Law of the Brother, and not in Fact, becauſe he can get no Poſſeſſion, and it would be 
inconvenient to carry the Eſtate to another Family, if the elder Brother die before Entry, but when 
this Eſtate for Years is ended, then ſince he may get a Poſſeſſion by Entry, it is required by Lay; 
But then on the other Hand, if by the Poſſeſſion of the Leſſee for Years, he had no Eſtate deſcendi- 
ble to him and his Heirs, how comes this Eſtate to be deveſted by the Expiration of the Leaſe for 
Years? It is urged on the other Hand, that Poſſeſſion was but feigned, and is now gone; but yet, if 
the Brother were once in Poſſeſſion, and then were diſſeiſed, it ſeems the Siſter ſhould inherit, tho“ 
the Poſſeſſion of the elder Brother were gone; but the Poſſeſſion of the Leſſee was the Brother's Poſſeſſion 
only, by Suppoſition of Law, to help him out <vhere he could get no Poſſeſſion, and therefore when that Ejiate 
for Years is gone, the Law removes the Aſſiſtance it gave before, becauſe now he may get Poſſeſſion, and ſo ſots 
the Matter between the Rrothers, as it would if there had been no Leaſe for Years. Ideo Quære de 
hoc. Gilb. Treat. of Ten. 150, 151. Sy, ns „ „„ 


No. 2) in 4. A Copyhol der of Inheritance of the Manor of Fulham had Iſſue a 
pl. 425. Fen- gon and a Daughter by one Venter, and a Daughter by another Venter, 
chat Poe go and died, his Son being an Infant of two Months old, and the Copyhuld | 
Fratris by in Leaſe by Licence for 12 Nears, rendring Rent ; the Death of the Co- 
Entry be- pyholder was preſented, in the Infancy of his Son and Heir; afterwards, 
fore . 40 before any Rent- Day incurr'd, and any Admittance or Guardian aſſigned 
— — e che Son died : and the 5 Was, whether his Siſter of the whole 
and adjudged Blood ſhall inherit; and adjudged, that the eldeſt Siſter only is Heir, 
ina Caſe in and that the Deſcent of the Reverſion, upon the Leaſe for Years, and 
- * in , before Day of Payment of the Rent, is Poſſeſſio Fratris, que facit foro- 
wee va rem eſſe Hzredem, Moor 125. pl. 272. Trin. 23 Eliz. Rot. 1229. 
eween Al- Anon. 18 | | 3 
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...- derman_ | | EEO 5 | | e | 
Dixey and others. D. 291. b. Marg. pl. 69. cires 23 Eliz. Rot. 1229 Holmes v. Mepnel, ad. 
judged thar the Poſſeſſion of a Termor ſhall be the Poſſeſſion of the Brother without any Admittance; 
For the Seiſin given to his Anceſtors ſuffices for him and all his Heirs, but he is not Tenaat to the 
Lord till he is admitted. 4 Rep. 21.a pl. 1. Mich. 23 & 24 Eliz. C. B. Brown's Caſe, S. P and 
ſeems to be S. C. and reſolv'd. — Ibid. 22. b. the third Reſolution, that where the cuſtomary Eftate of 
Inheritance deſcends to the Heir, he may enter and take the Profits before Admittance, and that there 
ſhall be Poſſeſſio Fratris before Admittance upon actual Poſſeſſion, as in the Caſe at Bar, (where the 
Father had made a Leaſe for Years, as in the principal Caſe.] But in a like Cale, where the Son 
was admitted to the Reverſion, and died without Iſſue, Manwood held, that this Reverſion ſhall 
deſcend to all the Daughters, notwithſtanding rhe. Half. Blood; For the Eſtate for Vears, which is made 
by Indenture by Licence, is a Demiſe and Leaſe, according to the Order of the Common Lay, and 
the Poſſeſſion ſhall be adjudged accordingly, which Poſſeſſion cannot be ſaid the Poſſeſſion of 25 
| | | | | Py holder; 
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OPT - 2 | 
holder ; For his Poſſeſſion is cuſtomary, and the other is meer contrary, and ſo the Poſſeſſion of ihe 
behalt not be ſaid the Poſſeſſion of the other, and therefore there is no Poſſeſſio Fratris in this 


4 Cafe; Bur if he had been Guardian by the Cuſtom, or this Leaſe had been made by Surrender, there 

5 te Sifter of the Half. Blood ſhould not inherit, and Mead ſaid, that the Caſe of the Guardian had been 
e po adjudged ; And Mounſon to the ſame Intent; And if the Copyhold deſcends to the Son, he is not 
a Copyholder before Admitrance, but he make take the Profits, and puniſh Treſpaſs &c. 3 Le. 69, 50. 
| pl. 106. Mich. 20 Elia. C. B. Anon — a Le. 38. pl. 103. 8. C. in totidem Verbis.—Ibid. 212. pl. 
. 343. Paſch. 1) Eliz C. B. S. C. in totidem Verbis; ſed adjornatur. 
. 5. If A. beſciſed of Copyhold Land on the Part of his Father, and of other. 
n Cay bold Land on the Part of his Mother, and thereof dieth ſeiſed, and | 
n his Son and Heir be admitted to it by one Copy, and by one Admittance, now 
4 if that Son diet h without Iſſue the Copybolds ſhall deſcend ſeverally, the one lit 
to the Heir on the Part of his Father, and the other to the Heir on " 
iq the Part of his Mother &c. per Clench J. 3 Le. 109. pl. 158. Trin. 26 Li 
bo Flix. B. R. in Caſe of Taverner v. Cromwell. VVV | 
. 6. If a Copybolder in Tail have Iſſue a Son and a Daughter by one Venter, E 
| | and a Son by another Venter, and dies, and the Son by the firſt Venter en- * 
5 ters, and dies, the Son of the 2d Venter ſhall inherit, Co. Comp. Cop. 59. | 6 
5 an 4 If a Copyholder in Fee-ſimple have Iſſue a Son and a Daughter by 4 

; one Venter, and a Son by another Venter, and dies, and the Son by the firſt 1 

Venter enters and dies, the Land ſhall deſcend to the Daughter; Quia I 
E. poſſeſſio Fratris de Feodo ſimplici facit ſororem eſſe Hæredem. Co. Ii 
wh JJ). d Nan 
5 38. If there be three Brothers, and the middle Brother purchaſes a CCG Ill 
lis p;hold in Fee, and dies without Iſſue, the Eldeft ſhall inherit, becauſe the "if 
w; Worthieſt of the Blood. Co. Comp. Cop. 59. 8. 500. CER 0 
n. 10. If a Man have Iſſue a Son and a Daughter by one Venter, and a 10 
= Wx by another Venter, the eldeſt Son purchaſes a Copyhold in Fee, and dies th 
tho uit hour Iſue, the Daughter ſhall have the Land, not the younger Son, 1 
N becauſe he is but of the Half- Blood to the other. Co. Comp. Gp. - ll 
fate oo EB og EO a WO io og 1 SER Bon eo ane 1 
Ao - - If a Man has a Copyhold by Deſcent on his Mother's Side, it he die iſt 
195 without Iſſue, the Lands hall go to the Heirs of the Mother's Side, and it 
ſhall rather eſcheat than go to the Heirs of the Father's Side; But if I pur- ll 

5 chaſe a Copy hold, and die without Iſſue, the Land ſpall go to the Heirs of 1 
5 my Father's Side; but if I have no Heirs of my Father's Side, it ſhall go | | 
hold to the Heirs of my Mother's Side, rather than eſchear. Co. Comp. Cop. ll 
Co- „„ 1 . [1 
ts 12. If there be Father, Uncle, and Son, and the Son purchaſes a Copy- 
nd) hold in Fee, and dies without Iſſue, the Eldeſt ſhall inherir, and not the 
hole Father, becauſe an Inheritance may lineally deſcend, but not aſcend. 
lei, J „ CP  ELNPIOS 
and 4 Fo If there be 30 Copartners, or tuo Tenants in Common of a Copy- 
450. bold, and one dies, having Iſſue, the 1ſue ſhall inherit, and not the other, 
= by the + otherwiſe it is of two Fointenants, Co. Comp. 

. ä 3 f a dag 4 3 

14 Cuſtom was, that after the Father's Death, if there was no Son, the 8d 4% Pl. 

1, ad- eldeſt Daughter ſhould have the Lands for Lite only, and then the => 8 
2 90K 8 ſhould remain to the next Heir Male that can derive by the rt 

5 = Males ; and alſo, that the Wife ſhould hold for her Life, Tenant dies, 
tare of and leaves two Daughters. Wife enters. Eldeſt Daughter dies Ad- 
ac there e that the Wg Daughter ſhall have the Lands within the Cu- 
us -” , for though ſhe was not eldeſt at the Death of her Father, yer the 
55 ſhall 3 the Death of ber Mather, and her Eſtate was a Continuance 
is made ofthe Eſtate of the Baron till her Death, as in the Caſe of Frank- Bank. 
. Ley. 192, Trin 17 Car. 2. B. R. New tod v. Shaſto. 
holder; 
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Mod, 192, 

2 8.8. C. 
ut not 

clearly S. P. 


— [bid. 120. 


pl. 22. S. C. 


& S. P ad- 


judged ac- 
cordingly. 


tual Seiſin in him which made a Poſſeſſio Fratris, by which the Copy. 


all his Siſters, as Heirs to their Father. 2 Lev. 107. Trin. 26 Car. 2 
B. R. Blackburn v. Greaves. bra . 


cundum Gaveltind, and the Wife endowable of a Moiety. W. has Iſſue 
by one Venter, and F. and E. by another Venter; W dies, the Wife enters 


The Wife dies. The Queſtion was, whether this Adinittance to the 
 Reverlion ſhall ſo attach it in the Brother, as that the Sitter thall have j: 


found, that atter the Death of the Father the Mother entred, and {© th. 
Son was never ſeiſed, to that this Caſe is ftronger than che Cite 1 [144 
31. a. where the Son enters, and endows the Mother, and yet that tha!l i; 
defeat his Poſſeſſion, that there ſhall be no Poſſeſſio Fratris. TO which 1 


two Caſes, where the attaching of a Reverſion upon an Eſtate for Lite 
doth ſeem to be a ſufficient Seiſin to convey the Land to the Heir of him 
in whom the Reverſion was ſo attached, viz. 1 Cro. 411. Roll Ti. 
Deſcent, 623. Godfrey v. Bullan. Vaughan ſaid, all Cuſtoms are con. 


here is no Cu/tom that a Reverſion (all deſcend in Gavelkind ; And Atkins 


Maxim of the Common Law, as here is, viz. Poſletfio Fratris &c. and 


is ordered and governed by the Rules of the Common Law; For th 
| Reaſons, that govern the Deſcents at Common Law, are drawn from the Nt 
ture of Deſcent and Diſpoſition of Eftates after the Owner's Death, and a 
grounded upon thoſe Reaſons that ſeem to warrant ſuch a Diſpoſition of the 


whole Blood ſhould inherit, becauſe rhe Poſſeſſion of the Letite fer 


the Halt-Blood, fo ic is in Copyhold Eftates ; but if the Brother 0) 


by his firſt Wife, and two Daughters aud a Son by his ſecond Ii 
ſurrendred to his three Daughters for eleven Years, Remainder te e, 5 


poſed of, and therefore may as well, and with as good Reaſon, be applicd t. 
the Diſpoſition of a Copyhold, as Freehold Eftates, ſince it is not the Na- 
tute ot the Thing diſpoſed of, that is to rule or govern either in on? 
Caſe or in the other; And therefore where a * Copy holder by Licence 
made a Leaſe for Vears, and the Leſſee entred, and the Leſſor died, 


—— — ũ — — — —Ü— — —᷑— — — 


15. The Father being ſeiſed of a Copy hold, had I ue t hre: Ban 


* — 


5e, and 


Daughters for five Years, Kemainder to his three Daughters by th; rt 
Wife, Remainder to his own right Heirs; The Father died; The ;;,,, 
Daughters were admitted; The Son died; After which the eleven Nia, 

expired; Adjudged, that the Admittance of the three Daughters ,,.. 
the Admittance ot the Son in Remainder as Right Heir, and to an 40. 


hold deſcended to his to Siſters of the whole Blood to him, and not t 
16. W. R. was ſeiſed of Copyhold Lands that were deſcendil!, /;. 


into a Moiety; the two Sons enter into the other Moiety, and were admitted 
to the Reverſion of the Wife”s Moiety; F. the Son by the ſecond Venter dies; 


before the Halt-Brorher ; and it was argued, that ſhe thall not; tor jr i; 


was anſwered, that it being found that the Son was admitted, ir la 
be intended according to the Cuſtom, and then the Eſtate ſhall be guid. 
ed by the Cuſtom, and not by the Rules of Common Law; and he cited 


trary to the Common Law, and therefore thall be taken ſtrictly, and 


uſtice ſaid, that in thoſe Caſes cited for the Daughter, there was no 


then he that takes Advantage of it muſt be qualified, according to the 
Common Law. Judgment againſt the Daughter Det? niti Cauſa. Freem, 
Rep. 45, 46. pl. 55: Trin. 1672. Foxe v. Smith. „ 55 
19. Since by Cuſtom an Eſtate at Will is deſcendible, the Deſcent 


Iſtate, and are not taken from the Nature of the Land or Thins that is diſ- 


having Iſſue a Son and a Daughter by one Venter, and a Son by anc- 
ther, then the eldeſt Son dies, it was adjudged that the Daughter of the 


Years was the Poſſeſſion of the elder Brother, who may have Poſſeſſion 
before Admirtance, for in that Caſe he was not admitted; for it it be 
reaſonable in ſuch Cafe at Common Law to keep the Inheritance on: 0! 


not get Poflethon, the Siſter cannot inherit, tor then he hatch only 
5 Rig 


Wee 


n one 


cence 


died, 


v ano- 
of the 


de for. 


Jeſnon 


it be. 


hath them to him and his own Repreſentatives; But when he never 


doth not get actual Poſſeſſion, and fo veſt the Eſtate in him and his 


1. 5 Cuſtom of a Manor was, that the Lord, or his Steward, 


recovered a 34 Part of the Manor i 


_ Copybold. 
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Right to the Lands as Repreſentative of his Father, which Right the 
s not. capable of having, becauſe ſhe is not Repreſentative of the Fa- 
ther ; But when he has gotten Potleſtion, he hath then an Eſtate in the 
Lands deſcendible ro him and his Heirs, and the Siſter is his Heir, 
and though he has the Lands as Repreſentative of his Father, yet he 


ot Poſſeſſion, he never executed the Power he had of taking the Lands 
to him and his Repreſentative, ſo that this Power devolves upon the 
vounger Son as Repreſentative ot his Father, for the Law gives the 
Eſtate to him and his Repreſentative, who is Repreſentative of the 
dead Perſon. Now when he that is Repreſentative to the dead Perſon, 


Heirs, he hath no Power over the Lands, and therefore can make no 


J. eaſe or Diſpoſition of them by Feoffment, becauſe though he hath a 


Right to be abſolure Owner of the Lands, yet is he not actually fo till 
Entry, becauſe till then in Fact he hath no Poſſeſſion, and therefore 
there is no Reaſon by a Fiction of Law to create him a Poſſeſſion ; and 


ſo he never having had the Lands ro him and his Repreſentative, he 
muſt take who is Repreſentative to the dead Perſon, which is the younger 
Brother, and this alſo may be a Reafon why he that claims by Deſcent, 


muſt make himſel l Heir to him that was laſt actual ly ſeiſed of the Free- 
hold. Gilb. Trear, ot Tea. 147, 148, 149. mY ö 


Aut 


b.) inte What 


1. NOTE, it was holden by the Court, that if 4 Copyholder in Fe 


th _ tieth ſeiſed, and the Lord admits a Stranger to the Land, who 
entreth, that he 3s but a Tenant at Will, and not a Diſſeiſor to to the Co- 
pybolder, who hath the Land by Deſcear, becauſe he cometh in by the 


2. A Teaſe for Tears by a Copyholder * without Licence] although it be“ Lat. 199. 
a Forfeiture, yet it is no Diſſeiſin to the Lord; Agreed per Cur, NoyS. C. & S. F. 


agrecd. 


92. Trin. 2 Car, B. R. Aſhfield v. Aſhfield. | 


— 


"Y 
__ ww 4. 4 — 


(E. e) Dower. In what Caſes the Feme ſhall hre 
Dover. And how recovered, — | 


i 


or Deputy, might demiſe ; the Lord took a Wite, and by bis 
laſt Will in Writing gave Authority to certain Perſons to _ Tan 2 N 
cording to the Cuſtom of the Manor, to raiſe Fines for Payment of his Detes, - - 
and died ; they held Court in their on Names, and granted Copies n 
Reverſſon, according to the Cuſtom ; after wards the Widow of the Lord 


owl n Dower, and cne of the Copyhold Eſ- 
es, Wrereof the Rewverhon was granted, As og ned to Her by the 


Sheriff 
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Sheriff' together with other Lands, by Writ &c. The Court held 
that the ſhould avoid the Grant made by the Perſons aſligned by the 
Will. D. 251. pl. 89. Hill. 8 Eliz, Anon. DE ES 
Supplement 2. If the Lord of a Manor where Cuttomary Tenements are demiſcaf 
to Co. Comp. and demiſable by Copy &c. according to the Cuſtom of the ſaid Ma. 

Cop. 79. S. nor, for one two or three Lives, grants a Copyhold tor three Lives, and 
: 3 takes a Wife, and the three Lives end, and the Lord enters and Reeps the 
d. 8 Land for a Time in his vun Hands and afterwards grants them over again 

| Rep. 63. b. by Copy, and dies, the Copyholder ſhall hold the Land diſcharged or 

S. cited per Power of the Lords Widow; Per Wray, who ſaid, that this is a clear 
8 Caſe; For the Copyholder is in by the Cuſtom, which is Paramount 
J+P4 for the Title of Dower and Seiſin of the Husband ; And Judgment ac. 


good Law cordingly. Le 16. pl. 19. Paſch 26 Eliz. B. R. Cham v. Dover, 


per tor. Cur. 


She being 3. If a Feme be endowable of a Copyhold by Cuſtom, it was the Opinion 
in of her of the Juſtices that a Leaſe made by the Baron by the Cuſtom after the 
Witews Ef Eſpouſals, thall precede the Dower, and the Dower ſhan't avoid | 
{ate hall Eſpouſals, ſhall precede the Dower, and the Dower ſhan't avoid i; 
not avoid Mo. 758. pl. 1047. Trin. 2 Jac. Holder v. Farley. 
the Leaſe | OT OOPS” 4 COIN oo 5 5 , 
without an eſpecial! Cuſtom ; tor the Leſſee comes under the Cuſtom, and by the Lord's Licence as 
well as the Feme. Cro. J. 36. pl. 13. Farleys Caſe, 8. C. Gilb. Treat. of Ten 303. cites 8 ( 
but ſays, that if the Leaſe was made without Warrant ſhe may avoid it; And that ir ſeems to him, 
that the Feme ſhall not in this Caſe be endowed of the 3d Part of the Rent and Reverſion, becauſe 
Cuſtoms ought to be ſtrictly purſued, and that is only to be endowed of Land; Yet it ſeems after 
the Leaſe ended the ſhall be endowed, for the Husband did die ſeiſed (the Poſſeſſion of his Leſſec 
being his own Poſſeffion) but it was agreed in this Caſe, that by ſpecial Cuſtom the Feme might a- 
void the Leaſe, This, among other Caſes, proves that a Copyholder may diſpoſe of his Land, and 
bar his Wife of her Free-Bench, unleſs there be a particular Cuſtom that he ſhall avoid any Alie. 
nation &c. made by him, for then the particular Cuſtom ſhall, as it ſeems, avoid his Charge, as 
well in the Caſe of Copy hold, as Freehold Eſtates, by the Common LW,. 


Lev. 154+ 4 The Cuſtom of a Manor was for the Widow to be endow'd of « | 
55 is2 MMoiety of the Copy holds of which her Husband dy'd ſeiſed; The Hul- 
Point —— band died ſeiſed of 1001. per Annum and his Wife was endow'd of 
Sed. 56. pl. Sol. per Annum and the 50 I. per Annum deſcended to his Heir, who 
'9.S&C. afterwards dy'd, leaving a Widow, This Second Widow ſpall be endow'd 
„ _— 6 of a Moiety of the Moiety, and ſo ſhall have 251. per Annum ; Adjudg'd. 
2 dar Raym. 58. Mich. 14 Car. 2. B. R. Baker v. Beris fore. 
not reſolv'd.. xc. J fo Lg nog ine 
Ibid. 9. S. C. Glyn Ch. J. held that the ſecond Widow was intitled to a Moiety. 


2:5 


J. An Fjefment will not lie for a third Part of a Copyhold Te- 
nement in Nature of Dower, for they ought to levy a Plaine in Nature 
4 a Writ of Dower in the Manor Court, and the Homage to ſever, and 

ſet out the ſame ; But if the Cuſtom had been for the Widow to have 
the third Part not in Nature of Dower, but in Common with the Heir, 
it were then otherwiſe ; Ruled per Pemberton Ch. J. at the Aſſiſes. 2 
Show. 184. pl. 188. Hill, 33 & 34 Car. 2. B. R. Chapman v. Sharpe. 
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ature 
and 


have 


Heir, 
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F.e 


item is fo, and tho? it was moved that there can be no Eſtate Tail 175 pl. 


* - be - ww 


* — 
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(F. e) Entails by the Statute De Donis EC. 


10 TE, it was ſaid for Law that Tail mar he of a Copyhold, 
and that Foriicdon may lie ot it in Defender by Proteſtation in 
Nur of Writ of Formedon in Deſcender at Cominon Law, and good per 
OmnesTutticiarios ; For though Formedon in Defcender was only given 
be Statate, vet now this Wirit lies at the Common Law, and 27 H%,,Z 
tended t hdi jus has been a Gujitom Here 2 tme out of Mind Tc. and rhe 
Pemandant hall recover, by Adviſe of all the ſaſkices, Br. Tenant 
per Copie, pl. 24. cites 15 H. 8 —— Aud the like Matter in flex 
\1 26 H. S. and Fitzherbert affirmed this after in Camera Pucat' Lin- 


I. 


elf & concordat Littleton in his Chapter ol Tenauts by Copy of 
Court Roll. Ibid. | | og xc þ 


2. The Court were clear in Opinion that a Copyhold could not 
de entailed without ſuch a Cy/foim to entail it. Mo. 188. pl. 336. Trin. 


27 Eliz. B. R. Hill v. Morſe. 


z. A Surrender by Tenant in Tall is no Diſcontinuance unleſs the Le. 174, 


ot a Copyhold except it be {hen that the Lands had been given fo, and & 8 p. 


bs eajored by the Remainder-men and Rever/ioners, and that their held by 


AH], did not uſe to ind &c. tor otherwite it thall be intended a Wray ac- 
Fee, yer che Court held the contrary, that it thall be intended an Es- aan vid 
- 5 „ ; P 1 ; r. * 5 — 1445 . * „ . Jup- 
tate Tail, and fo al ways ufed. Oro. E. 148; pl. 17. Mich. 31 & 32 element” to 
liz, B. R. Bullen v. Crant. = 5, Comp. 
h t 5 | Cop. N. 8. 


11. eiten 8. C. held by Wray that it was an Eſtite Tail, and not a Fee conditional, and that Cul- 
tomary Lands nay be granted in Tail. : My | e | 


4. Per Gaudy and Clench J. an Eſtate cannot be of a Copyhold 7 Popham Sto, 


the Statute, but may by Uſe and Cuftom, but per Popham and Fenner 33 Grave- 


J. contra, that there may be an Eſtate Tail by the Statute, per Equi- 8 Brook 


tatem Katiouis, but it cannot be by Cuſtom. Cro. E. 30). pl 9. 4 Rop. 23 
Mich 35 & 39 Eliz. B. R. Gravenot v. Rake. . a pls. 
| e * | | Gravcnor 


Dod 8. C. adjudg'd that whether it be Fee ſimple Conditional or Eſtate Tail it is within the Cuſ. 
tom.——[f it is not an Eſtate Tail it is a conditional Fee, and fo it was agreed by us all, in the Caſe 
of Gravenor v. Rake, per Cur. Cro. E. 393. pl. 20. Hill. 34 Eliz. B. R. in Caſe of Stanton v. 
Barnes —Copyhold may be entailed by Equity of W. 2. without Cuſtom, and is not entail'd by Caf. 
tom. Mo. 538. pl 488. adjudg'd Dell v. Higden.—— Upon a ſpecial Verdict the Queſton was, whe- 


ther a Copyhold could be entailed without laying a ſpecial Cuſtom for ſo doing, and adjudg'd, per tot. 


Cur. that it might, and Holt Ch. J. rejected the Notion of Lord Coke about the Statute de Donis coope= 


nitins ith the Cuſtom, and held that the Statute turns all thoſe Eſtates which at Common Law were 


Fee-Simple conditional into Eſtates Tail, 11 Mod. 199. pl. 17. Mich. 7 Ann. B. R. Adams v. 


Hinclow. 


5. The Ciſtom of a Manor is, that a Copy hold Eftate may be granted Poph. 33. 


in bee-/tpte; in that Caſe it was adjudged, that an Eftate thereof grant- &'#veror v. 


4 to one and the Heirs of his Body is good, and within the Cuftom ; tor gt 8. 


Ubi licet quod ett NMajus, non debet quod ett Minus non licere. Sup- judged ac- 
plement to Co. Comp. Cop, 81. S. 16. cites 4 Rep. 36 Eliz. Grave- cordingly. 
„„ : %% K e | ESE ants 
6. When a Copyholder in Fee makes a Giſt in Tail with Remain- And that if 
der over in Tail, zo Reverſion is left in him, Lat only a Pofibility, and they dere 
the Jr ought to avy upon the Donee, and not upon the Donor ; and chai = 
there is a Ditlerence when he makes or gives an Eſtate of Inheritance, . 325 11 
and when he makes an Eſtate for Life or Vears; for in the one Caſe he has ie wn 
5 E e e 3 4 


——— * 


io K ·ô - 1 46 „ „ „ „ 66600 „„ „„ 222 a „ „ — * . 2 — 


198 JI Copy bold. 


3 ͤK„ͤũKvL?tũ ⁊ dd. Eo 


jo 11 958 Rererſion, but not in the other. a2dly, A Recovery without 4 fpecial 
t th b | a f . | | 
e Cuftom thall not be, as was ag eed in the Cafe of the Manor of Stepney 


nmr and the ir. | * | 5. 
edi, becauſe the Warranty cannot be knit ro ſuch an Eſtate without a Cut 


ſ.ould le tom, per Harvey J. Godb. 368, cites it as adjudged in the C. B. 1, 
vore t the Eliz. in Cafe of Lane v. Hill. 
Donor, and 


not to the Lord of the Manor; Per Harvey J. Ibid. cites Paſch. 35 Eliz. C. B Pit v. Hock 


* 


Supplement to Co. Comp. Cov. 77. S. 11. cites 8. C. but ſays the contrary Was relo(y'q 175 


Caſe of Borneford v. Sir John Packington. 8 


Supplement #, W. W. being ſeiſed of a Copyhold of Inheritance, {urrendev,,; 
E 50 l to the Uſe of his laſt Will, and having a Daughter then born, and þ;; 
at. cires Wife being with Child, he deviſed Part of his Lands to the Child in Ve. 
= . tre ſa mere, & Heredibus ſuis legitime Procreatis, the Reſtdate to his Dale b. 
ter born, and to the Fruit of her Body, and if ſbe die without Fruit of her 
p Bet = Body, then to remain to the Child in Ventre ſa mere &c. and wild that one 
"= EE ould be Heir to the other; after wards the Wife was delivered of a Dangh. 
ter &c. All the Court agreed, that this was an Eſtate-Tail in the 
atter-born Daughter, for the Words Hæredibus ſuis &c. and that one 
ſhould be Heir to the other, makes it an Eſtate-Tail without the 
Word (Body) in a Will. Mo. 637. pl. 87). Hill. 37 Eliz. Church 
„„ 4 Feed DN On . 5 
8.C.cied 8. In Ejectment for Copyhold Lands held of the Manor of Thige- 
Bead 3. Worth, it was reſol v'd by all the Juſtices, that there cannot be an EHu, 
>| 458. Tail of ſuch Lands, wnleſs there is a ſpecial Cuſtom within the Manor 
Mich 2 to Warrant it. Cro. E. 717. pl. 43. Mich. 41 & 42 Eliz. C. B Etilt. 


Car. ew B. . 
8 a wk Vs; eVes..: 
"$8 c Reeves. 


cited Gilb. Treat. of Ten, 155. and 159. 


— 


Gilh Treat. 9. A, Copy holder in Fee ſurrendred to the Uſe of one in Tail wich 
of Ten. 158, diverſe Remainders over, who was admitted, and atterwards ſurrendred 
6929; NGF. tothe Uſe of another in Fee, againſt whom a Recovery was had ia 
8. , hene e mas 7 | | 58 
ir is doubted, the Copy hold Court, who vouched the Common Vouchee ; Queſtion, 
whether a Iſt Whether Intail might be of a Copyhold, there being no Cuſtom found? 
Copyhold adly, Admitting that; whether a Surrender by itſelf be a Diſcontinuance? 
may be en- 3dly, If there may be a Common Recovery of a Copyhold to bar the Tail, 
tailed no N | g * 
Cuſtom be- 4nd thoſe in Remainder not reſolved, Cro. E. 907. pl. 18. Mich. 44 & 
ing found 45 Eliz. B. R. Barry v. Sanderſon, ng 
max yr LEA ITS „„ ; Bo | : LEE 
the other; by which it ſeems plain, that if there had been a Cuſtom found, there had been no Que tien, 
that it might have been intailed ; Bur then there is the Cale of Erith v. Rives that an Encail may 
be of a Copy hold by Cuſtom, but not without it; there are ſeveral other Cates Warrant the fame 


4 ; | : Diſtinction, as Cro. E. 309. Gravenor v. Rake. and 149. Hedd v. Chalener 3 Le. 1795. Bulleyn v. 
| 5 1 Graunt. Poph. 128, Rawlinſon v. Green. 1 Sid 268. 314. Newton v. Snaftee. Mo. 637. Church 
—_ Te To. 36 Eliz. in the King's Bench, it was adjudged, that where thr 
= _ Cu/tom of a Manor was, that Lands might,be granted unto any in Fes 
8 /iiaple, in tuch Caſe a Grant of Lands unto a Man and the Heirs of 


| Body was within the Cuſtom; For a Cuſtom which extendeth to the 
greater will extend to the leſſer Eſtate. Supplement to Co, Comp. 
Cop. 7. 8. 13. 5 S 5 
11. Whether Copyhold Lands are within the Statute Weſtm. 2. cab. 
De Donis, &c. or may be entailed, hath been much controverted, and nu. 
ny Judgments and Reſolutions have been on both Sides, and it ſeen: 
eth to be a Point not fully agreed upon at this Day; I thall theretofe 
make ſome little Mention what hath been ſaid on either Side, and leave 
it to the Judgement of others; And firſt for the affirmative Part, tha, 
Copy holds are within the ſaid Statute and may be intailed, I ita: 
begin with Mr. Littleton himſelf; Tenant by Copy ©: Ccufrt- Re“, 


- 


{ame 
eyn v. 
urch 
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Copyhold. 

18. laich ne, where there is a Cuſtom of a Manor Time our of Mind 
tied; chat certain Tenants within the aid Manor have uſed to have 
Lands and Tenements to them and their Heirs in Fee-Simple or ia Fee- 
ail, and in that Chapter he particularly ſets forth the Manner af 
Crants of ſuch Eſtates, viz. Ad hanc Curiam venit A. de B. & ſurſum- 
reddidit in Manus Domini &c. unum Meſuagium &c. ad Uſum C. & D. & 
Heredum ſuorum, vel Hæredum de Corpore {uo exeunt? Habendum fibi 
& Hzredibus de Corpore ſuo exeunt' &c. by which ir appeareth to be the 
Opinion ot Littleton, that an Eſtate-Tail may and might be of Cop y- 
hold Lands, and herewith agreeth the Opinion of Mr. Plowden, in 
is Commentaries in Morgan and Manxelſ's Caſe ; Bur Note, that the 


* a 


199 


Opinion ot Mr. Littleton 1s, chat there muſt be a Cuſtom of rhe Manor 
d enable ſuch Eitates of Copyhold Lands. Supplement ro Co. Comp. 
| Cop. 76, 77. 8. 12. | | 5 | 


12. It is {aid in 3 Rep. in Peydon's Cale, that where an Act of Par- 
liament doth alter the Service, Tenure, or Intereſt of the Eſtate, ei- 
ther in Prejudice ol the Lord or of the Cuſtom of the Manor, or ja 
Prejudice of the Tenants, there ſuch an Act of Parliament doth not ex- 
tend to Copy holds, and therefore the Statute of Weſtm. 2 De Donis, 
decauſe it extendeth ro the Alteration of the Service and Tenure of the 


Land, and is prejudicial to the Lord of the Mauor, doth not extend 
to Copyholds; But in that Caſe it is agrecd, that by a ſpecial Cuftom 
Lands might be entailed, for that it might be, that upon the Creation 


ot the Manors, Lands were given by Lords of Manors, to hold b 
their Tenants by particular Services, and for particular Uſes &c. to 
ſome, to them, and their Heirs in Fee-ſimple, to ſome others, to hold 


to them and the Heirs of their Bodies begotten, and to ſome others for 


particular Eſtates, as for Lite &c. and ſuch Eſtates having continued 
in their Iſſues Time out of Mind, Cuſtom hath now enabled ſuch 
Eitates to be of Copyholds in Tail; And altho' they have and enjoy 
ſuch their Eſtates, be it either Fee-ſimple or Fee-Tail, yet it is but 


ſecundum Conſuetudinem Manerii, and therefore and for theſe Reaſons 


and Cauſes, a/tho' that Copyhold be not, or could not be entailed within the ge- 
neral Words of the Statute de Donis c. yet by Cuſtom Time out of Mind 
uſed, they ſay that Copybolds may be entailed, Supplement to Co. Comp. 


13. A Cuſtom, within a Manor Time out of Mind of Man uſed, was Supplement 


to graut certain Land, Parcel of the ſaid Manor in Fee-/imple, and never to Co. Comp, 


any Grant was made to any and the Heirs of his Body for Life, or for OP G * | 
Years ; and the Lord of the ſaid Manor did grant to one Ey Copy for Life, S. C. ac. 
the Remainder over to another, and the Heirs of his Body; And it was eordingly, 
adjudged, that the Grant and Remainder over was good, for the Lord ——©ro. E. 
having Authority by Cuſtom, and an Intereſt withal, might grant any pff Þ 56. 
leſſer, Omne majus continer in ſe Minus; But he that hach bur a bare Eliz BR. 
eller, Omne majus cont! nus; But he that hath but a bare Eliz. B.“ R. 
Authority, as he that hath a Warrant of Attorney, muſt purſue his Au- Stanton v. 


 thority, (as hath been ſaid) and if he do leſs it is void. Co, Litt. Barnes: 


The Cuſtom 
as loprant © 


| 6 3 3 . ̃ͤͤ n Pet or :. 
for Life Solummodo ea capienti extra Manus Domini; a Surrender was to the Uſe of one for Life, Re- 


52. b. 


mainder in Tail, Remainder in Fee; It was objected, that this was not good to him in the Re- 


mainder in Tail, the Cuſtom being found expreſsly, that it ſhall be Solummodo ca capienti extra 
Manus Domini ; it ought to be an immediate taking, and he ſhall not take by way of Remainder; alſo 
the Cuſtom will not warrant any Eſtate for Life or in Fee; but the Court reſolved to the contrary, 

that it is good enough; For in that it is limited to one, and the Heirs of his Body, it is not void; 


but if it be an Eftate Tail, it is a conditional Fee, and ſo ir was agreed by us all in the Caſe f 


Gravenor v. Rake; For when a Cuſtom warrants the Greater, it ſhall warrant the Leſſer alſo ; 
to the 2d, it may be well limited by way of Remairder, as well as to the immediate Taker; for 
when the Cuſtom warrants it, it cannot reſtrain a Fee to be limited as well by way of Remainder 
3 otherwiſe, and he in Remainder ard the particular Tenam make but one Effare, and in that 
It is found that the Cuſtom Is, that it ſhall be granted Solummodo ea capienti, it is void thercin, 
vberefore it was adjudged according'y for the Plainrit, 


14. Ia 


fre re —ů— — 


— 
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Rn holders might give Lands in Tail by the Stature, then the Re: 


Rep. 383, (bould be left in themſelves, which cannot be. ꝗthly. The Makers 


ac. C. B. 
the 8. C. 
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SUPPement 14. In kjecrment the Cafe was, that Tenant in Tail of a Copyto] "2 
1 pag WP ſurrendred the ſame into the Hands if the Lord, to the Uſe of FF |, 
op. 71.5. : 274 | 8 | a . | Je 
1 2 SC deridge |. ſaid it had been a great Doubt, whether it juay. be int 


but the common and better Opinion was, that by the Statute I» / v 
Co operating with the Cuſtom it may be, and with this agrees Heyda 
Cale, and ſo was the Opinion of the Court, Poph. 128. Mich.“ 

B. R. Lee v. Brown. 


It's 
5. Jar. 


Cn - 17, Copy holds are not within the Statute De Donis, which ſpeaks on 
pl. 4. Row- ly : 


dien v. Mal- 


| Copy- 


0 ion | 


Mich. 21 Statute intended nothing to be within the Statute of which a Fine co 


8 Adjudged. Godb. 367. pl. 458. Mich. 2 Car. C. B. Royden . 
s G, Malſter. „ „%%% 


S. C 


- 


.cied by Glynn Ch J. 2 Sid. 73, 94. —— It is made an Obje&ion againſt entailing C eld Laws, 


that thereby the Donee muſt hold of the Donor, and the Donor beit g in the Revertion, mutt hod 
of the Lord, ard ſo the Change of Tenants will not be ſo often, and if the Donee commit any Fo. 


tciture, the Donor muſt take Advantage of it, which would be to the Prejndice of rhe Lord to 


have the 'Ternre thus alter'd ; to this Objection I think it may be very well Anſwered, that the 
Pruth of the Cale is not ſo, for the Donee in Tail doth not hold of Donor, bit of the Lord, as it teem. 


every Tenant lor Life doth of a Copyhold, and this ſeems to be very reaſonable ; for a Copy hold i 


Fee ſimple is nat like other Eſtates in Fee-ſhmple at Common Law, but they are only EPate, 
ar Will, and ſo he that is the Actual Tenant at Will is Tenant to the Lord; for it ſeems to we, 
that becauſe they are but Eſtates at Will, there is a Diviſion of Eftates, but he that is a&tual Tenant 
at Will, hath all the Eſtate, and there is no Part or Parcel of the Eſtate lef: in any Body elſe, and 
thar a Tenant in Fee-fimple of Copy hold Lands is only he that hath ſuch an Eſtate at Will in the 


Lande, as by the Cuſtom of the Manor, is not to determine by his Death, but that after his Death 
tis Heir ſhall be Tenant at Will, ſo that when he grants away an Eſtate for Life, he has no Eftate in 


the Lands left in him, but only a Power of being Tenant at Will, according to the Cuſtom of the 
Manor, when his Tenant for Life's Eſtate is ended; And I take it, that in the mean Time the Te- 
nant tor Lite is Tenant at Will to the Lord, and ſnall do the Services; and if he commit a For- 


feiture, the Lord ſhall take Advatage of ir, and to this Purpoſe the Caſe of Borenford v. Packing- 


ton, where the Cuſtom of the Manor was, that the Widow ſhould have her Free Benc 


h; and its 
there taken for granted that he ſhall hold of the Lord, and he accordingly admitted Fe 


nant, and 


that the Heir ſhall not be admitted during her Life, which plainly proves, that the Courſe of Te. 


nure of Copy hold Lands, is not like the Tenure of Freehold Lands at Common Law, for in that 


Caſe at Common Law, ſhe ſhould hold of the Heir; and though in Eftares at Common Lav, 


the Donee holds of the Donor by the ſame Services, the Donor holds over, becauſe the Statute. 


creating a Reverſion in the Donor, the Judges made Expoſition according to the Common Lax, 
that becauſe a Fee-fimple conditional was 


eld of the Feoftor by the ſame Services that he held over, 
therefore the Donee ſhould hold of the Donor by the fame Services he held over, but at Common- 
Law the Tenant in Fee-fimple conditional of Copyhold, could hold of no body, but of the Lord, 
therefore they cannot hold of the Donor that have now an Eſtate Tail in Copy holds Lands, bi: 
according to the Rule in expounding the Statute De donis, viz. by the Common Law, they mut 


| hold of the Lord, becauſe the Tenant in Fee ſimple conditional of Copy hold Lands at Common 


Law, held of the Lord, and not of the Surrenderor. Gilb, Treat. of Ten, 159, 160, 161. 


16. There is not any Book in the Law, but only Manrell's Calc 
in Plow. Com. that the Statute of Weſtm. 2. extends ro Copyholdt, 
per Hatvey J. Godb. 369. at the End ot pl. 458. Mich. 2 Car. 
nb. Treat. 17). A Copyhold may be entailed; Not entailed, as within the Sa 
of Ten. 156. tute of Weſtm. 2. nor by Virtue of any Conſtruction of the Srarure 


2 C. Weſtm. 2. but there may be ſuch an Eſtate before Neſim 2. of a C 
and lays, s 


- har it Gems which was a kind of baſe Eſtate, and which might te prantable to ow - 


ile Hearing the Heirs of his Body, according to the Cuſtom, and it he died within! 
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6 Wd ht be aliened again, and that a Copyholdcr could not bar his # this, that 

Iſis 0 1 a Recovery. F conceive ſuch an Eſtate might be by Cuſ- Abe 

tom, per Bridgman Ch. J. in delivering the Reſolution of the Court. the Statute 
t. 22. Paſch. 1 Car. 2. C. B. Taylor v. Shaw. 8 


as to the 

| | KR Manner of 
Limitation by the Cuſtom of ſome Manors, as that an Eſtate was granted to a Man and the Heirs 
of his Body begotten, the Remainder over to another, but that in other reſpects theſe Eſtates were 
not Eſtates Tal before the Statute, as that the Tenant ſhould no ways alien ro debar his Iſſue, or them 
in Remainder, or that if he made any Diſcontinuance, they ſhould have a Formedon in Deſcender or 
Remainder, but theſe Things were introduced by the Statute upon the Eſtate, which was the ſame in 
Limitation by the Common Law, and fo the Statute is ſaid to co- operate to make an Eſtate Tail, 
244 this obviares the main Objection againſt intailing Copy holds by the Statute, viz. that every Copy- 
hold Eſtate ought to be grantable Time our of Mind, and if an Eſtate Tail were introduced by the 
Sratute, then that Eſtate was not grantable Time out of Mind; for if the Eſtate Tail were before 
the dtatute the Fame in Point of Limitation of the Eſtate, as it is now ſince the Statute, then an 
Eſtate Tail has always been grantable Time out of Mind, tho' ſome other Qualities are now an- 
ne red to that Eſtate by Acc of Parliament, which were not ſo before, and which may well be ſaid to 
give theStarute ſome Share in the making theſe Eſtates, ſince they are ſo very conſiderable ; and that the | 
Qualities ſhould be annexed to this Eſtate by the Statute De Donis, is no Ways unreaſonable, tor 
this Act was made to redreſs a Wrong at Common Law, and was for the general Convenience and 


* Profit of the weal Publick, and bringing an Eſtate in Copy hold Lands within the Statute De Donis, 
is no Prejudice to the Lord or Tenant, alters no Tenure, Eſtate, or Cuſtom of the Manor, which 


may any ways prejudize any body; 


18. Juſtice Powys ſaid it was a Point before him upon the Circuit, 
whether a Copyhold could be entail'd within the Stature of W. 2. un- 
leſs the Cuſtom of the Manor did warrant it; and it being ſaid by the 
Counſel that C. J. Holt was ot an Opinion that this Statute did extend 
to a Copyhold, a Caſe was agreed on &c. Ch. J. Parker to this ſaid, 
that if the conſtant Uſage of a Manor had been to alienate after Iſſue ds at 
Common Law, without having any Remainder over, and ſuch Alienations 
had been always good, it would be pretty hard to extend the Statute to 
ſuch Eſtates. Mich. 12 Ann. B. K. M oa Wy 

19, Gilb. Treat. of Ten. 155. ſays, that the Caſes which he had before 
mention'd [as that of Heydon's Cafe, Rowden v. Malſter, Eriſh v. 


| Reeves, Gurrey v. Sanderſon, Dell v. Higden, Clun v. Peaſe, and 


Otlery Monaſtery's Caſe. ] are all the Laws he can find againſt Entail- 
ing Copyhold Lands, none of which go ſo far as to fay, that if there 
have been an Eſtate Tail by Cuſtom; that it is not within the Statute 
DeDonis, but only the Opinion of my Ld. Ch. B. which will be but of lic- 

tle Weight, when we have ſeen the Precedents againſt this Opinion, 
which I ſhall now examine; And firſt, there is Littleton's Opinion tor 
the entailing of a Copyhold, for he ſays, that Tenant by Copy of 
Court Roll is, as it a Man be Seiſed of a Manor, within which Manor 
there is a Cuſtom which hath been uſed Time out of Mind, that certain 


| Tenants within the ſame Manor have uſed to have Lands and Tene- 


ments, to have and to hold to them and their Heirs in Fee-ſimple, or 
Fee-Tail, ſo that there he ſays pany, that Eſtates-Tail in Copy- 
holds have been Time out of Mind, and therefore muſt have been be- 
fore the Statute; But Lord Coke, in his Comment on Littleton, in ano- 
ther Place ſays, that an Eftate Tail may be, by the Opinion of Littleton, 
by the Cuftom, the Statute co-operating with it, tor, ſaith he, there can 
be no Eſtate-Tail in Copy holds by Cuſtom only, nor no Eftate-Tail | 
by the Statute only, but the Statute muſt co-operate with the Cuſtom. Now 
the Queſtion will be, how this can be reconciled wich what Littleton 
ſays? for he ſays, that an Eſtate-Tail in Copybolds was Time out of Mind 
of Man, and then if Eftates Tail were before the Statate, the Ouseſtion is 
out of Doors, whether a Copybold can be intailed by Force of the Statute ; for 
if they were intailed at the Common Law, then as to them the Statute 
'8 bur in Affirmance of the Common Law. < 
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Copyhold. 
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* 


Eſtate Tail of Copy hold Land, mentioned by Littleton, muſt be underſtood 
a Fee-ſimple Conditional at Common Law, or elſe he contradicts himſelt. 

for he ſays In another Place, that all Inheritances at Common LA 
were Fee-ſimple, but that may be well enough underitood of Freehold 

Eſtates; for one may lay a general Rule for all Lands, meaning Hrre fee 
8 which will not extend to Copybold Lands. Gilb. Treat ct 
Ten. 158. 8 5 e 


r "TR" . 


(Fe. 2) Entails By what Words 


Oro. C. 366. x, EÜ 


N Default of Iſſue of the Body o, C. then to the youngeſt Son of 


Trin. 10 Car. B. R. Seagood v. Hone, 


; > Salk. 620. 2. A Surrender was to A. for Life, Remainder to B. and his Wife, and 


. 3. S. C. their Heirs and Aſſigns, and for Default of ſuch Iſſue, Remainder oper; 


eid . Per tot. Cur. except Gould J. this gives B. and his Wife a Fee-limple; 


cordingly.— 


2 Ld. Raym. but Gould held it gave only Eſtate Tail. 11 Mod. 57. pl. 34. Paſch. 
z KRIroat EE entry ch, 


WH ©: agree 
8. C adjudg'd, and the Arguments of the Judges at large. 


5 3. Surrender was to the Uſe of himſelf for Life, Remainder to his 
Wife for Life, Remainder to the Heirs of their Bodies; there was no Ad. 


mittance purſuant to this Surrender; the Son ſhall have a Fee-limple, 


for his Father's Eſtate continued in the fame Plight. 11 Mod. 107. pl. 35. 


Mich. 5 Ann. B. R. Brown v. Dye: 


ar 4 . 2 * Pee £ 1 


1 [G. e] Copyhold 8 Doc d. i 
| os CE. Bar of Entails.] 4 
is Letter (8) | ©" 1 Ntalls 
in Fol. 506. 


20 13% Tah beapmitted that there map be an dle Tail of g Cop 


* hold by the Cuſtom co operating with the Statute Oe Ov 
Tall or nts, pet this may, by the Cuſtom of the Manor, be barred by aSu- 


Copyhold render, for as the Cuſtom creates ir, fo rhe Cuſtom may bar ic. Mich. 


cannot be 15 Jac. B. R. between + Lee and Brown, teſolved per Curtain, upon 


- dared by « Eyldence at the Bar. Et Palch. 16 Jac. B. K. in the ſame Cale, 


Lecken reſolved again, upon Evidence at the Bar, Trin. 29 Eltz. between 


ſpecial Cuſtom * Hill aud Upcheir, cited, Co. Lit. 59. b. [60. b.] 


tor that Pur- 


poſe, and to maintain ſuch Cuſtom, it onght to be ſhewed, that a Formedon had beon brougbt upon ſuch L. 
render, and Judgment given, that it does not lie. Yet it was agreed, that it was a ſtrong Proof of the 
Cuſtom, that they, to whoſe Uſe ſuch Surrenders had been made, had enjoy'd Land againſt the Iſſues 1 


Tail. a 


+ 2 Brownl, 121, 122, Hill v. Upcburch, Mich 9 Jac. C. B. 8. C. Coke Ch. J. faid, bart“? 


ady1dg s 


40 hola hat are againſt the entailing Copyhold Lands, ſay that the. 


W- 


_—_—_— K at. 


Copyhold. - . 202 


— 


— —— — . - 


— 
— A 


„q in 27 Eliz. for the Manor of North-Hall in Eſſex, that admitting a Copyhold may be intail'd 
ns jus GEN then a Cuſtom that a Surrender ſhall be a Bar or Diſcontinuance of ſuch Ellate is good 
oy the Reaſon above. Supplement to Co. Comp. Cop. 78. S 12 cites 8. C. and alſo Trin. 38 
Eli. Field v. Elliot, that a Surrender by Tenant in Tail of a Copy hold in Fee makes a Diſcontinu- 
àuce; but ſays, that notwithſtanding thoſe Authorities and Caſes, he cancelves, that a Surrender is no 

Niſcontinuance of a Copy hold Eſtate in Tail. 


2. Tf it be admitted that tyere may be a Tenant in Tall ofa Copy: Cro. E 272. 
hold, yet this may be barred by a Common Recovery, for a Warrancy pl. 17. S. C. 


n o , . T | he Jury 
may be annexed upon this this by a Surrender to an Uſe, or by a Con- 

| it | " found quod 
| fmation or Releaſe with Warranty; and it map be intended, that — — 8 


he ſhall have another ane in Value, and alto in Favour okantea Vige- 

Common Recoveries, ubitatur, 37 Eltz. B. B. between Oe e 

ind Hagen. lch. 33, 44 B. R. Portis 8 Cale, per Curiam, ja Cu 

without any Cuſtom to warrant it. £ 888 dee 
. prædicti. 


ue Court upon the Motion ſeem'd to think that it ſhould bind the Remainder, but they ſpake not 
E 1h thereto; Sed adjornatur. —4 Rep. 23. a. pl. 3. Deal v Rigden S. C. adjudg'd, that where by 
Cuſtom of a Manor Plaints have been made in the Court of the Manor in Nature of Real Actions, if 
Recovery be had on ſuch Plaint againft Tenant in Tail, (admitting that Copy hold Lands may be 
entailed) it is a Diſcontihuance, and ſhall bar the Heir in Tail; For ſuch Plaints being warranted by 
the Cuſtom, it is an Incident which the Law annexes to ſuch a Cuſtom, that ſach Recovery ſhall 
make a Diſcontinuance. Mo 358. pl. 488. S. C. reſolv'd, that a Common Recovery without 
Voucher is Diſcontinuance, and ſo is a Common Recovery with Voucher by Tenant in Tail of a Co- 
pyhold ; And if Tenant in Tail comes in as Vouchee, this bars the 1flues and Remainders, though no 
Cuſtom ever was for Recoveries in the Court of the Manor A Recovery does not dock the Re- 
' mainder without a Cuſtom ; Per Twiſden J. Raym. 164 Mich. 19 Car. 2. B. R. Supplement to 


Co. Comp. Cop. 78. S. 12. cites 8.Q, | | 
A Surrender with Warranty to an Uſe, and a Grant accordingly, makes the Party in en le Per 
| by the Surrenderor, and upon this Warranty the Surrenderor may be vouch'd in the Court upon 
Plaint there, and the Recovery in Value ſhall be only of other Copyhold Land within the Manor: 
Adjudg'd. Mo. 358, 3 59. S. C.—— A Warranty cannot be annexed to an Eſtate Tail of a Copy- 


See Clun v. Peaſe, pl. 10. Infra. 


3. If Copy holder in Tail Surrender to the Uſe of another in Fee, and a 
Copy is made to the other accordingly, this ſhall be a Diſcontinuance, for dy ..- 
Livery, or other Way, he can't depart from the Land, and this Way 
which he may uſe ſhall be ro him of equal Benefir, as Livery ſhall be 
0 lac can make it. Arg. pl. C. 233. 4 Eliz. in Caſe of Willion 
"7, Berkley. 3 wr ry ET * 
4. The Caſe was, Baron and Feme, Copybolders, to them and their Supplement 
Hers, and the Baron in Conſideration of Money paid by him to the to 1 Comp. 
Lord obtaineth an Eſtate of the Freehold to him and his Wife, and to the Cop. 3. 
Heirs of their Bodies; the Baron dieth, having Iſſue; the Feme enters, S. S. cites 
a Common Recovery, and his Heir enters by the Statute of 11 H. 7. an SC 
agreed the Entry was lawful, for the Cop hold by the acceptance of the new 
Eſtate was extinguiſhed, Cro. E. 24. pl. 3. Hill. 26 Elz. C. B. 
5. A Copyhold was ſurrendered to the Uſe of another in Tail, and the 
Surrenderor [Saurrenderee] had Iſſue 3 Daughters, and died, One of the 
Daughters ſurrendered in Fee; Agreed, that if this was only a Poſſibi- 
lity, it could not be convey'd to another by a Surrender; Arg. Roll 
Rep. 318. cites 33 & 34 Eliz. B. R. Gravenor's Caſe, 1 

6. A Surrender of Copyhold Lands was made within the Manor of Cro. E. 33 
Stevenſon, to the Uſe of F. S. and the Heirs of his Body; and after Iſt, As 4 G. 
be ſurrendered the Lands unto another. It was agreed by all the Juſti- ad.” 
ces, that it was a Fee- ſimple conditional at the Common Law, and Cur, Godb, 
after Iſſue, that he might alien the Lands. Supplement to Co. Comp. 368 in pl. 
Cop. 14. S. 12. cites Hill. 34 Eliz. B. R. Stanton v. Barney. $5%— 


*. A Copy bold 
was ſurrendred to the Uſe of Copy bolder s Will, who deviſed it to F. in Tail, Remainder © H abs &c. 


J. bath Iſſue, and ſurrenders to the Uſe of his Wite for Life; it was acjudged, that fince the Fury 
|: e 1 ſcund 


hold ; Per Cur Cro. E. 380. pl. 32. Hill, 39 Eliz. C. B. Ey let v. Lane; But the Reporter adds aQuere, | 


MO ener noms — 


— —U—— — —— 


0 : bo — s k > * 


fbund it was not the Cuſtom of the Manor to have an Eſtate Tail in a Copyhotd, chat T bad 1 
{imple conditional, and that by his having of Iſſue, he had performed the Condition, and the e 
render to the Uſe of his Wife was good. Gilb, Treat. of Ten. 154, 155. A 


204 


- 


* Supple= J. An Infant [*Tenant in Tail] ſurrender'd Copyhold to the Uſe of a Stron- 


ment to ger, who was admitted. The Intant may enter at his tull Age, bec. 
Co. Comp. 7his is no Bar nor Diſcontinuance. Mo. 597. pl. 814. Hill. 35 El 


. 78. | 
_ Cites 8. C. adjudged. 


Supplement $, A Surrinder of Copyholder in Tail is no Diſcontinuance ; Agreed 
to Co. Comp. Mo. 358. pl. 488. Trin. 36 Eliz. Dell v. Higden. 5 


78. S. 12. | | 3 | 
S. C. and S. P. and fays, that according to this it was adjudged 37 Fliz in Caſe of Gravenor 
Brooks. Brounl. 36. S. P. held accordingly by Coke Ch. I. and Feſter J. of the ſame O51. 


nion, in Caſe of Rogers v. Powell. —8. P. accordingly, and that it is no Bar to the Entry of fle 


Tue in Tail, and fo was it holden in the 8etjeants Caſe, when Audley, who afterwards was made 


Chancellor of England, was made Serjeant; and afterwards it was adjudged, that the Entry of th. | 


Infant was lawful. Le. 95. pl. 124. Hill. 30 Eliz. B. R. Knight v. Footman. 


Supplement g. A Surrender was unto the Uſe of one in Tail, with divers Remain. 
10 Co. Comp. gers over in Tail; The 1/t. Surrenderee died without Iſſue ; and firſt it was 


Loy agreed and adjudged, that it was no Diſcontinuance. zdly. It it were 


that Copy- à Diſcontinuance, yet a Formedon in the Remainder did not lie, be- 
bold Lands cauſe there ought to be a Cuſtom to warrant the Remainder as well as 1}; 
were en- firſt Eftate Tail; tor when a Copyholder in Fee maketh ſuch a Gift, no Re. 


_ raiFd, and 1 s 7 | 
25 2 ver ſion is left in him, but only a Paꝗſibility, and the Lord ought to avoy 


holder ſur- upon the Donee, and not upon the Donor ; and there is a Difference 
reudred the when he makes or gives an Eſtate ot Inheritance, and when he 


5 i makes a Leaſe for Lite or Years; for in the one Caſe he hath a Re- 
ot another 


verion, in the other not. 3dly. A Recovery ſhall not be without 4 
Man in Tail fpecial Cuſtom as it was agreed in the Caſe ot the Manor of Stepney, 


with divers becauſe the Warranty cannot be knit to ſuch an Eflate without a Cuftin. 


Remainders Godb. 368. pl. 458. cited by Harvey. J. as adjudged 3) Eliz. C. E. 
2 Gr ee Eo ooo 


it was ſaid © 


in this Caſe, that it was no Diſcontinuance of the Tail, but the Iſſue in Tail, notwithſtanding the” 
Surrender might enter. But it was ſaid in that Caſe, that if it were a Diſcontinuance, that in ſuch Caſe 
the Formedon in the Reverter did not lie by the Tenant in Tail, becauſe when a Copyholder makes a 


Gift in Tail, he has no Reverſion but a Poſſibility; and the Lord ſhall avow upon the Donee for the 
| Rents and Services, and not upon the Donor, ee V es 


Same Points 10. In Treſpaſs it was found, that the Land was Copyhold demiſs 
were found ble in Fee, in Tail, or for Lite, and that A. was ſeiſed thereof in Tail, 


dy Verdict ; . 
Aud thata Remainder 0 B. in Tail; that A. ſuffered a Recovery with Voucher in 


| Recovery the Court of the Manor, and afterwards died without Iſſue, and it was 


. 3 a ound, that there was no Cuſtom to ſuffer Recoveries in the Court of the 
O n 


en le Ph ÞJ4:4 Hanor; all the Court held, that this Recovery ſhall not bind the 
was ſuffered Iſſue in Tail, but upon a Recompence in Value, and here he can have 
with Vou- no Recompence of other Lands in Value; For he cannot have Land at 
cher over, Common Law, nor can he have Cuſtomary Land; For if it ſhould be 


the Court ſo conveyed, then the Lord would loſe his Fines, and the Party to 


I e er whoſe Uſe the Recovery was, ſhould hold his Land as a Copyholde: 


it would without Grant or Admittance by the Lord, which is contrary to the 
be hard to Nature of a Copyhold. Cro. E. 391. pl. 14. Paſch. 3) Eliz. B. R. 


warrant ſuch ¶ lun v. Peaſe. 
Recoveries 


without a ſpecial Cuſtom - Quzre, Pur afterwards it was adjudged that a Recovery with WVouc'” 
over againſt the Tenant in Tail himſelf, is at leaſt a Diſcontinna nce as it is againſt Tenant in I 
in Poſſeſſion at Common Law; but whether it be a Bar to the Intail they agreed not in Opinion 


dut tor the Cauſe of Diſcontinuance Judgment was given for the Defendant. Cro E. 3 80 Ae 
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am 1 | R ; " 
Hill. 57 Eliz. GC. Eylet v. Lane and Pearce. Recovery in Value ſhall be only of ot ſer Cop) bold © 
11 . in the Manor Mo. 359 pl. 488. Trin. 36 Eliz Dell v, Higden -———Supplement to 


(% Comp. Cop. 79 S. 12. cites S8. C. and ſays, Note for a Concluſion of this Point, thut at this Day, 


by the Cuſtoms of ſeveral Manors, Common Recoveries are had and tuttered in the Courts of Lords, 


ot Manors for the docking and barring of Eſtate Tails of Copyhold ; and much Iaconveniency would 

ue, both if Copy holds at this Dav might not by Cuſtom be entailed, and likewiſe if by Cuſtom 
Conn Recoveries had of Eſtates Tail with Voucher over in the Courts of Lords of Manors ſhould 
not thereby be docked and barred. | 


11. A Copyhold may be entailed by ſpecial Cuſtom, and barred by Gin Treat. 
2 Common Recovery, and a Surrender may bar the Iſſue in Tail by a pe- : Fen. 64. 
cial Cuſtom ; Agreed. Mo. 6375 638. pl. 877. Hill. 37 EIIZ. Church 8 8. P. 8 


By 7 "Eorry may be in the Lord's Court of a Copyhold which Gilb. Treat. 


Mall bar an Entall ; Agreed, Mo. 753. pl. 1037. Hill. 1 Jac. Old- 8 E 64. 
cot v. Levell. 1 e "4 a 
5 JJCCTVTTTAC TR TERS Tru 0 . agreed; and 
obſerves, that it is ſaid Generally, and is not put upon any Cuſtom. Es 


13. An old dormant Entail is preſumed to be cut off after Purchaſes and 


1 many Admittances in Fee. Clayt. 26, pl. 45. Aug. 10 Car, Wadſ- 
4 worth's Caſe. 5 | . | 5 „„ | ' 3 7 
14. The Manner of barring Entails of Copyholds within the Manor 


of Wakefield in Vorkſhire, is, tor the Copy holder to leaſe his Lands CP. * 
tor more Years than he ought, or to retule doing his Services, and 164 cites 

then the Lord ſeiſes the Lands for the Forfeiture, and grants them over S. C and 

to another by the Conſent of him who made the Forfeiture; but Roll Ch. ., it is 
aid, that he conceiv'd there could be no Cuſtom tor this, becauſe Held te be 


the Seiſure for a Forfeiture deſtroys the Copyhold Eftate ; For it Lf > Cory 


at the Lords Election, after the Seiſure, whether he will grant the Eſtate hold Eſtate 


again by Copy of Court-Roll, or nor, and you do not prove that the for the 
Cuſtom binds him to it. Sty. 450. Paſch. 1655. Pilkington v. Bagſha: 


cording to the ſeveral Cuſtoms of Aanors. 


Paſch. 24 Car, 2. Grantham v. Copley.—-=Gllb, Treat. of Fen. 164, 165. ckes S. C. 


BETS. Copybolder in Tail accepts a Ferfſment ; this deſtrovs not the 
Cuſtom as ro his Iflue in Tail, for he has no Power to conclude 


him; yet if he commit a Forteiture, and the Lord feifes, ic ſeems 
his Iiſue is bound, it being a common and cuſtomary Way ro cut 
off the Entail of Copyhold Lands. Gilb. Treat. of Ten. 282, 283. 
cites Cart. 6. J. Mich. 16 Car. 2. C. B. Taylor v. Shaw. 

16. Upon a Trial at Bar in Ejectment for Lands held of the Ma- 
nor of Wakefield, it was admitted, that by the Cuſtom of that Ma- 
nor, Copyhold Lands might be entailed, and that the Cuſtom to bar ſuch 
Entails 1s for the Tenant in Tail to commit a Forfeiture, and then the Lord 
to make three Proclamations, and ſeiſe the Copyhold, and then to grant it 
to the Copyholder, and his Heirs ; and another Cuſtom to bar ſuch En- 
talls is, for the Tenant in Tail to make a Surrender to the Purchaſor 

N G and 
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Fenant in 
9 | af 15 V. Tail to com- 
mit a Forfeiture, and the Lord to ſeiſe and grant to another; or if the Tenant in Tail ſurrenders 
to the Uſe of the Purchaſor and his Heirs, and the Purchafor commirs a Forfeiture, and the Lord 
| ſeiſes and regrants, this is held to be a good Cuſtom to bar the Eſtate Tail of a Copyhold, though 
the Tenant in Tail be not privy to it; By this it ſeems plain, that if Tenant in Tail commit a 
Forfeiture, his Iflue is bound by it, but the Lord cannot grant to no body elſe but to him that 
| he intended to have the Eſtate. Thus it ſeems plain to me, that as Eſtates by the Cuſtom may be en- 
tailed, ſo by the Cuſtom alſo thoſe Eftates-T, ail may be cut off by Surrender, Recovery or Forfeiture, ac- 
Cuſtom of the Manor was, to cut of Entails by commit- 
ting a Forſciture, and then appointing to whoſe Uſe the Forfeiture ſhould be, A Copyholder makes 
ſuch Forfeiture, and Appointment and dies before Admittance of Ceſty que Uſc. The Heir 
of the Copyholder was admitted, and then the Lord of the Manor fold the Manor to J. S. who | 
admitted the Ceſty que Uſe, and his Admittance held good, and that his Admittance ſhall avoid all 
Meſne Acts or Diſpoſitions made by the Lord as if admitted on a Surrender. 2 Sund. 422. pl. 70. 
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2860 Copyhold. 
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and his Heirs, and then for the Purchaſor (intendin g to var the Intajl and 
Remainders to commit a Forfeitiire, and the Lord to ſeiſe, and three Þ,, 
clamations c. that hereby the Iſſue in Tail is barr'd, though the I. 
nant in Tail did not join; And this Cuſtom was found by the Jury, 
and allow'd per Cur. as a good Cuſtom. Sid. 314. pl. 32. Mich. 18 
Car. 2. B. R. Pilkington v. Stanhope. _ 
The Dit. 17). Bill by a Remainder-man in Fee of a Copy hold expectant on 4. 
miſſion af- Eſtate Tail, which was ſpent, to be relieved againſt an erroaias Cm 
firmedin Recovery in the Lord's Court, praying that the Lord may be decreed tc 
rz Proc ſuffer the Plaintiff to bring a Plaint in the Lord's Court, in Natur 
Parl. Caſes 71 2 | | a | | a9 . Je 
8 of a Writ of Error, to reverſe this Recovery, or that this Court 
would relieve on the Merits, Defendant demurred. Allowed b. 
Trevor, Maſter of the Rolls, and after per Jeffries C. tho' the Err... 
aſſigned were ſuch as would have been groſs Errors in a Recovery « , 
| Freehold Eftare ; but if there had been an Error in any adverſary Pri. 
ceedings in the Lord's Court, this Court would order the Lors 
Court to proceed and examine it, and told the Counſel they miete 
try the Common Law Court if they would grant them a Mandany, 
but they ſhould have no Aid from this Court. Vern. R. 367, 368. ol. 
360. Hill. 1685. Aſh v. Rogle and the Dean and Chapter of Sl. 
But if he 18. A. Copyholder for Life, Remainder to his 1ſt. 2d. &c. Sus 
tikesa Ch. in Tail, Remainder to B. in Fee. A. before a Son born pets a Condes 2 
ade ance of the Fee of the Copyhold, thinking t' would merge his Fit 
in Fre, Ld, and deſtroy the contingent Remainder ; But decreed that the cone 
Chan ſeem- tingent Remainder is not deſtroyed, the Freehold being in the Lord, 
_ 5 2 Vern. 243. pl. 228. Mich. 1691. Mildmay v. Hungerford. 
but that the Copyhold was merged. Vern. R. 458. pl. 434. Paſch. 1687 Parker v. Turner, 
—— And afterwards decreed accordingly, and that the Purchaſor ſhould enjoy againſt the Iſſue in 
Tail. Vern 393. 8. C. — 2 Chan. Cafes 174. Barker v. Turner. S. C. Lord Chancellor wi; + 
of Opinion for the Purchaſor and that the Conveyance was good againſt the Heir; For the Coyj- 
hold being ſever'd from the Manor, there 1s no means to bar it; but by COnNVeyance at Common 
Law); the Intail is not within the Statute of Weſtminſter 2d. But Lord Chancellor took ume tn 
_ adviſe, | JJ a OL Top oe 


109. A. was Tenant in Tail of the Truft of a Copyhold, Remainder | 
to J. S. A. requeſted the Truſtees to ſurrender to him in Tail, which they 
retuling, A. brought a Bill to compel them, and they put in their 
Anſwers. Then A. died, but Pending the Suit, he went to the }.rd's 
Court and deſired to be admitted to ſurrender, which was retuſed, becaule 
the legal Eſtate was in the Truſtees. Upon which A. by Wi, gevicd 
' the Premiſſes to his Wite &c. ſubje&t to the Payment of his Debrs. 
Lord Cowper decreed the Eſtate to go according to the Will, there 
| having been no Laches in the Teſtator, and having deviſed the Efare 
to the Uſes and Purpoſes in his Will, his Lordſhip conceived that was 
ſufficient to bar the Intail of a Truſt. 2 Vern, 583. pl. 525. Hill. 1706. 
Over BART er co nt. = 5 
20. A Recovery with Voucher doth not of common Right bar the 
Entail of a Copyhold, but that as to the entailing them, Cuſtom is . 
14i/ite, ſo without Cuſtom the Entail cannot be cut off. The Reaſons are, 
that becauſe without an intended Recompence in Value, no Recovery 
thall bind, and the Surrenderee comes 1n in the Poſt, by the Lord, 
and is not in in the Per by the Party, and ſo 20 Warranty can be «ir 
nexed to the Copyholder's Eſtate; beſides, they have only an Eſtate 4! 
Will, ro which no Warranty can be annexed of Common Right, . 
no Eſtate leſs than a Freehold is capable, by Common Right, of har 
ing a Warranty vnnexed to it; And accordingly it was adjudged 3! 
Clun's Cale, and all the Judges held, that the Recovery did not bn! 
without a Cuſtom. But there is a Quere, whether Judgneut + 
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bold to the Daughter; But upon a Rehearing Cowper C. decreed tor 


Y Gilb. Equ. Rep. 10). S. C. in totidem Verbis. 


Heirs of their Bodies, but they ought to ſhew that Surrenders made by . Feast, 
uch Perſons have bees enjoy d by Reaſon of ſuch Matter ; Arg. Burt — 7 þ 
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ren tor the Plaintift upon the principal Alatter, or no? For it ſeems 


have been a Diſcontinuace, and that the Detendant's Entry could not 
de lawtul. There are two other Cafes where this Queſtion came in 
1ifpure, but was not relolved. It was held, in the Cafe of Church 
v. Wlat, that a Recovery by Cuſtom may bar, which implies, that 
without it it cannot bar; But in the Caſe of Oldcot v. Level, Mo. 


I. it was agreed, that a Recovery may be in the Court ot the Lord 


that will bar a Copyhold, and there it is faid Generally, and is not put 
npon any Cuitom. Ir is debared, whether, if there be a Cuſtom to 
bar the Iſſue of a Copyhold Eſtate by ſurrender to one in Fee, whether 
char be good. Mo. 188. pl. 336. Hill v. Pore. Now my Lord Coke 


- {iys by Guitom, by Surrender the Entail of a Copyhold may be cut 


— 


A. Gilb. 1'reat. of Ten. 163, 164. 


21. A. Copyholder in Fee by Marriage Articles covenants to ſurrender Where a 
0 Truſtees to the Uſe of himſelf for Lite, Remainder 20 the Heirs Copybold, 
ales of his Body, Remainder to the Heirs of his Body. A. dies before 1 ee. 
my Surrender, and leaves B. his Son, and M. his Daughter. B. ſtr- ze deteated 
endered to J. S. and others his Creditors, according to an Agreement, or barred | 


tor Payment of his Debts. There was #o Cuſtom to bar Entails by Re- HA bare 


-pveries. B. dies without Iflve. Lord Harcourt decreed the- CODY wana be 
"pins «hazy Se ME ticular Cuſ- 
the Surrenderees, becauſe of the want of a Cuitom to ſufler Recove- to: be found 
ries, and fo held the Surrender would bar the Entail in Cale the? a ok 
RO 4 H. . & | | . it. Per 
Copy hold had Deg. re ſettled. 2 Vern. Jo. pl. 625. Mich. 1715. Harcourt | 
White v. Thornburgh. 3 oe G. Ch. Prec. 
8 VVV 426. But 
per Cow per C a Surrender by ſuch Tenant in Tailf will bind his Iſſue unleſs a particular Cuſtom be 


found that a Common Recovery is neceſſary. Ch. Prec. 429. Mich. 1715. White v. Thornborough. 


(8. . : Entails. Pleadings &c. : 


by 


Lf 10 prove a Cuflom to entail Copyhold Lands within a Manor, it Gilb. Treat. 


is not ſufficient to ſhew Copies ot Grants to Perſons and the of Ten. 158. 
| 5g © P. ac- 
| 49 FR 75 | | or it muſt 
Wray Ch. J. That is not fo ; For cuſtomary Lands inay be granted in be ſpewn, | 
Tail, though no Surrenders have been made within Time of Memory. that the | 


Le, 175. pl. 244. Hill. 31 Eliz. B. R. ee 
1 N 15 a 2 EO ter the Alie- 
. ON fy nation of Lis Anceſtor, or the like. 


2. Ita Copyholder ſurrenders in Tail, and the Heir of the Donee is 
to bring a Formedon, he mult count of the Gift made by the Copyholder 
that ſurrendered, and not by the Lord, for he is but the Inſtrument to 
convey it, and nothing paſſes from him, Cro. E. 361, pl. 22. M. 36 & 


37 Eliz. C. B. Poulter v. Cornhill. 


G. e. 3) 


Copybold. 


(G. e. 3) F ines levied of Copyholds. 


t. M recovered Copyhold Lands in the Court of the Manor by Plain: 
in Nature of a Writ of Right. It was mov'd in C. B. Whether 
a Precept might be awarded out of that Court, to execute the Recovery, and 
to put the Recoveror in Poſſeſſion with the Poſſe Manerii, as in ſuch 
Caſes at Common Law, with the Poſſe Comiratus. Bur retolv'd clear. 
ly, that it could not, for Force in ſuch Caſes is not juſtifiable, but by 
Command out of the King's Courts. 3 Le. 99. pl. 142. Mich. 26 Elia. 
J.... Pore: tn 6 - PE 
2. A Copyhold Eſtate is not barr'd by a Fine and 5 ears Nonclain, 
Noy 23. cites Trin. 2 Jac. Mills v. Bradley. EE 
3. If there be a Leſſee for Life, Remainder for Life, of a Copyhold, 
and the fir/t Tenant for Life doth purchaſe the Freehold of the Copy hold, and 
levies a Fine thereof, and five Years paſs, this Fine ſhould bar 
him in the Remainder of his Copyhold. Supplement to Co. Comp, 
Cop. 80. S. 13. cites Mich. 9 Jac. in C. B. that it was adjudged ac. 
cordingly. e eee HO og rod 
4. A Copyhold was granted to A. B. and C. for 3 Lives ſuccethyel;, 
Remainder to his eldeſt Daughter for Lite &c. The Lord by Bargay 
and Sale enroll'd ſold the Inheritance to A. in Fee, and levied a Fine 
do him with Proclamations. A. died, and D. his Son and Heir levied a 
Fine &c. B. entred. Reſolv'd, that B. cannot enter atter the Bargain 
during the Life of A. For B's Eſtate was to commence in Poſſeſſion af. 
ter the Death of A. and B's Eſtate is not deveſted hy the Bargain and 
Sale, or Fine, tor the Lord did what was lawful for him to do, and 
A. was in lawful in Poſſeſſion, and was only paſſive and not active; 
and by Acceptance he who is in lawtul Poſſeſſion by Force of a particu- 
lar Eitate, cannot deveſt the Eſtate of him who has the Frank-Tene- 
ment or Inheritance. 9 Rep. 104. Paſch. 10 Jac. Margaret Podger's 
F. Copyholder in Tail Jevies a Fine of the Land; the Intereſt and 
Eſtate is gone. Cart. 24. Paſch. 11 Car. 2. C. B. by Bridgman Ch. |. 
in delivering the Reſolution of the Court. Taylor v. Sax. 
6. In the Caſe upon a ſpecial Verdict in Ejectment 4 Copyholder f 7 
Dean and Chapter levied a Fine with Proclamations, and 5 Tears paſſed wich- 
out any Seiſure or Claim by him that was Dean at the Time of the Fine 
levied, and whether the ſucceeding Dean was barred, was the Oueftion ; 
and the Court, at the firſt opening, held clearly thut he was not; tor it 
ſo, the Statutes of 1 & 13 Eliz. which reſtrain the Alienation of the 
Church-Revenue, would be of ſmall Effect; cites 11 Co. Magdalen 
College's Caſe. Vent. 311. Trin. 29 Car. 2. B. R. in Caſe ot 
- Howler y. Ahe % VVT 
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(H. e) Frank-Bank, and Tenancy by the Curteſy. 
In what Caſes; And what it is; And how con- 
ſidered. J 8 


1. TT ſeems, that during the Life of the Tenant in Frank-Bank, who Gilb. Treat. 

I by her Admittance is Tenant to the Lord, and a Copyholder, the ot Ten. 160, 

| Heir is not admittable. See Le. 1. pl. 1. Hill. 25 Eliz. B. R. Bornetord v. 
Packingron. e 5 | that it is 


161 cites 
S. C. and 


: | = 5 LE CEN dw there taken 
for granted, that ſhe ſhall hold of the Lord, and that the Heir ſhall not be admitted during her Life, 


EF which, he ſays, plainly proves, that the Courſe of Tenure of Copy hold Land is not like that of Free- 
EF hold Lands at Common Law]; For in ſuch Caſe ſhe ſhould hold of the Hei. 8 


2. The Cuſtom of a Manor was, that if any Man had a Wiſe ſeiſed And 192 
in Fee of Copy hold Lands, according to the Cuſtom of the Manor and Fl. 227. 


had Iſſue by her, that he ſhould be Tenant by the Curteſy of the Land Ewer v. 


> Aſtwicks 


it was found, that A. a Copy holder was ſeiſed, and had Iſſue a Daughter, S C. and 
h was married to F. F. who had Iſſue ; A. died; his Wife entred ; the agreed by 
Wife died before Admittance. The Court ſeemed of Opinion, that the _ that 
| Husband was well entitled to be Tenant by the Curteſy before Admittance pe Tenagt 


| _ the Wife, and the Delay of the Admittance by the Lord ſhould not pre- in Dower, 


judice the Husband, being a third Perſon. Mo. 271, 272. pl. 425. Hill. or by the 
31 Eliz. Ever v. e V e Curteſy, g 


ſuch Cuſtom muſt be ſbeun in pleading. 


Gilb. Treat. of Ten. 271. cites S. C. and ſays, Quere, 


| whether a Feme be ſeiſed to make her Husband Tenant by the Curteſy before Admittance, where the 
Cuſtom is for Tenancy by Curteſy? It ſeems reaſonable it ſhould make the Husband Tenant per Cur- 
teſy, as well as the Poſſeſſion of the Brother before Admittance make the Siſter Heir; and by the 

| fame Reaſon the Widow ſhall her Widow's Eſtate, though her Husband was nor admitted.— a 
Copyhold deſcend unto a married Woman, and her Husband takes the Profits thereof, and ſuffers a 
Court Day to paſs without Admitta nce of his Wife, and then the Wife dies, the Husband ſhall not 


be Tenant by the Curteſy, but in the 12 Eliz. Dy, 291, 292. it ſeems that the contrary ſhould be the 
better Opinion, Calth. Reading, 69. „ in og. „„ e e 


3. A Woman Copy Holder durante Viduitate ſua ſowed the Land, and he- Supplement 


fore Severance of the Corn took Husband. It was adjudged that the Lord 2 Co Comp. 


ſhould have the Corn, and not the Husband, tor although the Eſtate of ed we % 
the Wife was incertain, and determined by the Limitation, and nor by S C.— 


the Condition in Fair, or in Law, yet becauſe it determines by the Act Mo. 394. 
of the Feme herſelf, the Lord have the Corn; but otherwiſe it would be P, 512 5. C. 


had ſhe leaſed the Land, and the Leſſee had ſown it, in ſuch Caſe the n 

a Corn z adjudged by Popham and Clench, Con-; Rep 
tradicente Fenner, & abſente Gawdy. Cro. E. (460.) bis. pl. 10. Paſch. 116. a. O- 
38 Eliz. B. R. Oland v. Burd wick. e hs 2 Cle 
| | 9. C. 4d 


judged, thar in ſuch Caſe the Lord ſhall have the Emblements, and that if the had leaſed the Land, 
and the Leſſee had ſowed it, the Leſſee ſhould not have the Emblements ; For though his Eſtate is 
determined by the Act of a Stranger, yet he ſhall not be (as to the firſt Leſſor) in better Caſe than 


his Leſſor was — coldsb. 189. pl. 136. S. C. adjugd'd againſt the Husband, 


4. Prohibition. It was held by all the Court, that if a Copyholder 


makes a Leaſe for Nears of Land whereof a Feme by Cuſtom is to have 


her Widow's Eſtate, /be ſpall not avoid the Leaſe, unleſs there be an eſ- 
pecial Cuſtom to avoid it; For he comes under the Cuſtom, and by the 
Lord'sLicence as well as the Feme, Cro. J. 36, 37. pl. 12. Trin. 2 Jac. 
B. R. Fareley's Caſe. RE: Pn Go 


H h h 5. The 


ELIT „ JV „ | either of 
Fee-ſimple or other Eſtate of Copyhold, unleſs the Cuſtom allows it, and therefore in Action broug bt 
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Lev. 21. 5. The Eitate durante Viduirate zs but a Branch of the Huibang', 7. 
where an fate, and rhe Admithon of the Husband luffices tor the Eſtate Ot the 
Eſtate for Wife ; aud the Eſtate of the Husband was big with the Eſtate ot the NI. 


| | \ Tn 
Yearswas which was to be brought forth by the Death of the Husband ; Per IId. 
mence after bart. Noy 29. Hill. 15 Jac. C. B. Rennington v. Cole. 
the Derer- | 
mination of an Eſtate for Life, Per Twiſden and Windham J. the Leaſe for Years don't Commey..4 
till after the Death of the Wife. Hill. 12 & 13 Car. 2. B. R. Chantrell v Randall 2 Sid 16; 
Clarke v. Candle S. C. Hill. 1659. B. K. adjornatur.— Covenant that an Eſtate is free from Ine. 
lrances, except an FEſtate/for Life, that was thereon; the Eſtate was {held of a Manor, where by the 
_ Cuſtom the Widow of /Tenant for Life was to hold for Widowhood. Tenant for Life died, aid lett 
a Widow; it is no Breach of Covenant; cited Arg. 2 Vern. 45. As the Caſe of Twiford v. Wax.y. 
Alt is ſo far a Branch of the Husband's Eſtate, that though the Copy hold be of the Cuſtom of 
Boroug h- Engliſh, and the Husband dies, leaving 2 Sens by one Venter, and 2 Sons by ancther, and 4, 4, 
except the eldeſt Son, in ber Life, upon the Wife's Death the eldeſt Son ſhail inherit by reaſon of tue 
old Eſtate being continued by the Frank-Bank, and thongh the Court were at firſt divided upon this 
Point, yet Judgment was after given for the Plain tiff, and Powell J. ſaid, that then the eldeſt 40. 
fhould take as Heir to his Father, Holt's Rep. 165, 166. Trin. 5 Ann. Brown v. Dyer. | | 


CS ee —— Pr eat — —— z ——ä¹ 
- — — — — 
„ ———— — — — — 


6. M here a Mortgagee of fuch Eſtate, where the Cuſtom was for Frank. 
Bank, had aſ/izned to the Heir, the Court were of Opinion, Obiter, char 
the Widow paying the Mortgage Money might be relieved in . 

Cuinb. 234. Hill. 5 W. & M'. in B R. Benſon v. Scott. 5 


3 Lev. 3859. 7. In Ejectment, a ſpecial Verdict was tuund, viz, A Cuſtom that 


* .» 


$ C— 'Tenants of the Manor having a Mind to alien, might ſurrender in dhe 
. a 7 808 251. Hands of two Copyholders &c. that Scott being a Copyhciiter ii Lee, 


The Wi. did ſurrender &c. to the Uſe of the Plaimiff in Fee, and died, leaving lig 
dow's Title Wife, who claimed her Free-Bank by the Cuſtom, and at the next Couit ite 
don't com- QJurrender was preſented, and thereupon the Plaint'ff admitted; and the 
9 "Ml by Queſtion being, whether the Surrenderee, or the Wife for her Free- 
Hin Js Bank, thould have theſe Lands? It was adjudged tor the Plainciif, for 
_ only by the the Wite's Title does not commence till after the Death of the Hu: 
dying ſeiſed; band, and then only to thoſe Lands of which he died ſeiſed, but te 
Fer Do, Plainritt's Title began by the Surrender; tor the Admittance relates to 
1 T *5+ that, and that the Caſe ot two Jointenants, 1 Inſt. 59. b. rules this Caſe, 
| Skin, 06. 1 Salk. 185. pl. 3. Paſch. 5 & 6 W. & M. B. R. Benton v. Scott. 
_ Judged, ——12 Mod. 49. $. C. adjudged, — Carth. 275. S. C. adjudged. —So where the Cuſtom of a 
| Manor, and which was confirmed by Act of Parliament, was, that the Wife ſhould have 3 Parts of 
the Land of which the Husband died ſeiſed in Fee for her Life, and for 12 Years after, and, the Hus- 
| band was ſeiſed in Fee, but became Bankrupt, and the Commiffioners ſold their Land, but before the 
 Admittance of the Vendeus he died, the Wife ſhan't have the Land, for her Husband did not die 
ſeiſed Jo. 451. pl. 4. Hill. 15 Car. B. R. Palmer v. Blake. ———Cro. C. 568. pl. 6. Parker v. Becks 
s C adjudged, for he did not die Tenant becaule the Bargain and Sale took his Ettare from him, 41d 
Dulted him of the Copy hold. ——— S. C. cited 2 Vern. 194, 195. pl. 176. Mich, 1640, per 


8. If a Coprholder makes a Leaſe for Licence, this will defeat the Wee 
of her bree-Bench ; Agreed. Freem. Rep. 516. pl. 692. Mich 1tgv. 
Anon. F 3 3 
9. It was agreed, that if the Husband forfeited, the Wiſe loi ir 
Free-Bench; lor, as if he ſurrendred, it deteated his Wife of her Frs. 
Bench; ſo it he did any Act which determined his Eſtate, it deftroy d 

ber Free-Bench. Freem. Rep. 516. pl. 692. Mich. 1699. B. N. 
„ rn EO, 8 5 

10 A Copyholder ſurrendred his Eſtate to make a Mortgage, and dia. 
before the Mortgag ee was admitted, 1o that the Eſtate remained in him «: 
the Time ot his Deceaſe, and by the Cuſtom of the Manor, the W. 
dows was entitled to her Free-Bench ; and after the Death of the Ce- 
pr holder the Mortgagee was admitted; Per Treby Ch ] who ſaid it v« 
retetred to him, and he adviſcd with the Judges of the King's-Bea-' 
pot it, and determined it, that iis 4dmittance related te tt Surren, 
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at although the Husband died ſeiſed, yet the Wite ſhould not have 
ger Free- Bench; and fo it was ſaid to be lately reſolved in B. R. Freein. 
Rep. 516. pl. 692. Mich. 1699. B. R. Aon. 3 8 

bi. Frank-Bank was to encourage the Tenant to go into the Wars, fo that 
he was killed the Lord would not take Benefit, but gave the Eſtate to 
ne Wile ro encourage him to fight; Per Powell J. who thought this 
-13 the Original of Frank-Bank. 11 Mod. gg. pl. 3. Mich. 5 Ann. B. R. 
Anon. e 9 N 


—— FU 8 R 
— — A 


II. c. 2) Frank-Bank. Widows, of what Perſons 
8 thall have Frank-Bank. 


| TATIDOW of a Bankrupt, where the Comiffioners have made an Cited 4 Mod. 


Aſſignment of the Copyhold, than't have her Frank- Bank, 5% 10. 5 


cited as the Caſe of Parker Bleake, 13 Eliz, 2. Vera. 195. in Caſe of, Scot.— 


Moyſes V. Little. | | | Gilb. Treat. 

5 - 5 FB Co gp NL %. of Ten. 294. 
cites 8. C. & S. P. for after Sale of the Lands by the Commiſſioners by Deed indented and inrolled, 
if the Husband dies, he does not die ſeiſed. 1 = 


2. Copybolder for Liſe, where the Cuſtom was for Frank-Bank, Gilb. Treat. 
was attainted for Felony, and executed; per Winch. J. who only was in e 


Court, it ſeemed che Widow ſhan't have Free-Bank without a Special fays - ag 
Cuſtom. Winch. 27. Mich. 19 Jac, C. B. Allen v. Brach. mall loſe 


VVG N it, though | 
there be no ſpecial Cuſtom ; for this amounts to an Alienation — 


3. The Cuſtom was, that the Feme of Copyholder for Life ſhould 


have Eſtate Durante Viduitate. The Copy holder zook a Leaſe for Nears, 
by which the Copy hold was determined. Adjudged that ſhe ſhall not 


| have Eſtate durante Viduitate after her Baron's Death. Jo. 462. pl. 3. 


Trin. 1) Car. B. R. Dugworth v. Radford. 


4. The Widow of a Ceſtui que Truſt of a Copyhold Eſtate ſhall have 
ner Free-Bench as well as it her Husband had the legal Eſtate. 2 
Wms's Rep. 644. cited per Sir Joſeph Jekyl, Matter of the Rolls, in 

the Cate ot Banks v. Sutton, as the Caſe ot Ortway v. Hudſon decreed 
by the Lord Cowper 20th October, 1906, 


—ää —[ 


— ” P 5 —— — 


(K. e. z) Funk- Bank. How. And Plesding 


. JEtione Firmæ was brought againſt a Woman, who juſtified, be- 
ILL cave the Wife of a Copyholder by the Cuſtom ought to have 
jor Life. "The Cuſtom was travers'd. The Defendant gave Evidence of accordingly. 
« Widow's &/tate only. Held, that it will not maintain the Iſſue, for 4 Rep 30. a 
this is of a leſs Eſtate, and the Word (rantum) makes it ſtronger in pl. 19. 
againſt the Feme, Dyer. 192. pl. 23. Mich. 3 Eliz. Linſey v. Dixey, 

2. In Treſpaſs, the Defendant juſtified, becauſe Sir J. S. was ſeiſed . L 249 
of the Manor of D. within which Manor the Cuſtom is, that if any pl 257 eiter 
Man taketh to Wife any cuſtomary Tenant of the ſaid Manor, and 5. C. as ad- 
= ne Hoa res bath j24grd oc. 


S. C. cited 
as adjudged 


— 1 
— — — TT 7 


follows, (viz.) Now, admitting that Caſe to be Law, it does not affect ours &c. 


* 


$5 - Copyhold. _ „„ , 


— 


N * ii — | _ * : Ly | : | on... et 
— | hath Ifſue, and thall overlive his Wife, he ſhall be Tenant by the Cur. 
- his 777 | 5 
e teſy; and pleaded farther, that he took to Wife one Ann, to whom, 4, 
Caſe was de- J | * 0 | * 
nied. x Ing the ſaid Coverture a cuſtomary Tenement of the ſaid Manor did g. 
Salk, 243, ſcend, and that he had Iſſue by the ſaid Ann, and that ſbe is dead, and {;, 
244 Hill. &c. And it was adjudged, that the Husband, by this Cuſtom, upon 
5 B. this Matter, ſhould not be Tenant by the Curteſy; for Ann was not 3 
Holt Ch] cuſtomary Tenant ot the ſaid Manor at the Time of the Marriage. 2 
in deliver- Le. 109. pl. 140. Trin. 29 Eliz. in B. R. Savage's Caſe. 
ing the Opi- | 5 yp F my” 
on of the Court, in the Caſe of Clement v. Scudamore. --—— But in Wms's Rep. 69. of the 5 0 
Holt only takes Notice that this Caſe was objected, and after repeating the Subſtance of ir ſays only 5 


But at the E 
ot the Report is a Memorandum, that upon the firſt Argument Holt and Powell Juſtices denied Sie | 

Savage's Caſe to be Lau. S. C cited according to 2 Le. becauſe he is out of the Cuſtom. Gilb. 
Treat. of Ten. 308. e 1 : 


Supplement 3. A Cuſtom of a Manor was found to be, that it a Copyholder in 
| re Fee died ſeiſed, his Feme ſhould hold it during her Lite, as Frank. 
Je, F Bank. The Lord infeoffs the Copyholder, who died ſeiſed. Whether ſbe 
ttihall hold it was the Queſtion? Andadjudged, that ſhe ſhould not; By; j: 
the Lord had infeoffed a Stranger of that Land, yet the Land remained Ca. 
pyhold, and the Cuſtom is not taken away. Cro. J. 126. pl. 14. Hill. 
%%% 
2 Roll Rep. 4. A. Copy holder bo Life purchaſes the Fee, which is conveyed © 
: 14S, Walter Truſtees and their eirs, to the Uſe of A. during the Lite ot A. 
8 3 Remainder to the Wife of A. for Lite, Remainder to A. in Fee. . 
Jac. B. R. conveys the Remainder to his eldeſt Son in Fee; the Copyhold Eſtate 
| the S C. ad- for Lite ſtill continues in A. and 1s not extinct or altered by the Pur. 
| Judged ac- chaſe of the Fee which never was in him, but in the Truſtees only, till 
OT. A. and the 'Truſtees conveyed the Remainder in Fee to the Son, ſo 
7 Trin. that a Second Wife of A. ſhall be intitled to her Cultomary Ettars. Hob 
25 Jac BR. 181. pt:-218- Howard v. Barter. eu ne 5 


Barkley, S. C. adjudg'd Una Voce. — Cro. . 573. pl. 1. Waldoe v. Bertlet, S. C. adjudged, Trin. 
18 Jac. B. R. and upon a Caſe made thereof in the Court of Wards, it was adjudged by the two Ch. 


| Taftices and Ch. Baron, that the Copy hold remained &c. — 
(ch. Juſtices, and Ch. baron, 4s es 


Jenk. 318. pl. 15. 8. C. by the two 


5. The Husband, who was Copy holder for Life of a Manor where 
the Cuſtom was, that the Wife ſhould have her Widow's Eſtate &c. 
was attainted of Feluny. The Queſtion was, whether, after he was ex- 
ccuted, the Widow ſhould have her Free-Bench ? and Juſtice Winch, 
who was alone in Court, held that ſhe ſhould not, without a ſpecial 
Cuſtom, for that Purpoſe. Lex Maner'. 144, 145. cites Hill. 19 [ac. 
Allen v. Booth el os _ 
6. Where the Husband is attainted of Treaſon, the Wife does not loſe 
the Dower of her Copyhold Lands. Hard. 434. Hill. 18 & 19 Car. 
2. in Scacc. Duke of York & al' v. SirJohn Marſham, Baronet, 
2 Vern. 585. J. A. was admitted in Truft for B. to a Copyhold, and the Queſtion 
per Cowper was, whether the Widow of A. the Truſtee did not come in Paramount 
. ſhe ſhall the Truſt, and ſhould enjoy her Widow's Eſtate, and the Court at 
8 Law was divided upon it; cited 2 Vern, 46. pl. 41. Paſch. 1688. 4s 
"Hodſon & the Caſe of Newbery v. Wighor —r om 


al”, 


Cired by the Maſter of the Rolls. 2 Wms's Rep. 644. Hill. 1732. in Caſe of Sutton v Sutton. 


8. Copyholder for Life, where there is ſuch Cuſtom, agrees that 7 

. ſhould hold and enjoy during his Life, and the Widowhood of ſuch Wo- 
man as he ſhould leave at his Death, and enters into Bond tor that Pur- 
poſe, and to Surrender on Requeſt. A Bill was brought by the Pap 
5 1 | 7 chaſot 


where 
| &c. 
. er. 
ine h, | 
pecial 
9 Jac. 


ot loſe 
5 Car. 


1eftion 
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urt at 
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that 7 
h Wo- 
at Pur- 
Se Pur- 

chaſot 


Eider agalnſt the Widow, after the Copyholders Death, to bind ber 
n e. The Bill was diſmiſfed with Coſts, for it ſuch Con- 


3 S hd. 


D Copyhold. g 


th. ad. ad PROT” ICT nn a. Me ad. [4 _ SF, re” 


tracts for Copyholds thould be decreed, all Lords would be de- 
frauded of their Fines &c. And put the Caſe, it one Foint-Tenant 
axrees to alien, and dies before it is done, it would be a Strange Decree 
to compel the Survivor to perform the Agreement. 2. Vern, 45. pl. 41. 


ſhall have the Body. This Guardianſhip, ſays Coke, De Communi 


3 and 63. pl. 56. Paſch. 1688. Muſgrove v. Daſhwood. 


— — 


ä — : 


(L e) Guardian of Infants Copyholders. Who 
FF ſhall be. TL 


1 a Copyholder dies, his Heir under the Age of 14, the next of ß 


: I Kin ſhall not have the Cuſtody of the Copyhold Land, tor the 


Right of appointing a Guardian tor them de jure belongs to the Lord, that 
ſo he may be ſure to have the Services done him; This is a particular 
Reaſon why the Lord ſhould have the Cuſtody of the Lands againſt the 
Common Rule tor the Guardian in Socage ; But the Reaſon not ex- 
tending to the Cuſtody of the Body, it ſeems the Guardian in & cage 


jure belonging to the Lord, the Cop holder cannot by his laſt Nill and 


| 7:fament appoint another Guardian; Quære, whether at this Day, b 
Force of the Statute 12 Car. 2. cap. 24. the Deviſee of a Child thall have 
the Guardianſhip of the Child's Copyhold Lands; for the Words of the 

| Act ſee the Statute at large, Gilb. Treat. of Ten. 311, 312 


r &. 2 LO WRT 6 ET ed. 


| (Ke) Infranchiſement. The Effects thereof, either 


as to the Land, or the Eſtates in it, or the Incidents 


1. IF the Lord charges the Inheritance of an Eſtate, which is granted It the Lord 


235. Cites 8s. C. 


I by Copy tor the Lives of A. B. and C. and the Cuſtom of the 1 
Manor is, that the firſt Named ſhall firſt enjoy, and then the 2d, and our ef tles“ 
then the zd, and the Lord by Deed inrolled bargains and ſells the Inheritance 


| Inheritance to A. A. ſhan't hold this charged during his Life; tor the of Copyhold 5 


mean Eſtates in Remainder of B. and C. preſerve A's Eſtate by Copy Lon, 7 
from the Incumbrances of the Lord. 9. Rep. 104. 107. Paſch. 10 Jac. hefe. 
in Margaret Podger's Caſe. Ig öͤͥö“ g |; "os 
gs Hhueritance to 


the Copyholder kor Life, he ſhall hold the Land diſcharged during his Life. Gilb. Treat. of Ten. 


2. Debt againſt an Heir upon a Bond, and Riens by Deſcent in Fee 
pleaded, &c. and upon the Evidence the Caſe was, the Land was Co- 
pyhold, and by the Anceſtor an Intranchiſement ot it was procured of 
the Lord, and the Freehold bought in &c. but the Copyhold was entail- 
ed long before, and by Cuſtom ſuch Entails had been &c. within the Ma- 
nor of Leeds, where &c. and whether this Entail ſhall free the Iſſue, 
(for ſo the Heir here was,) or that the Copyhold ſhall be fo extinguiſhs 


I 11 ed 


the Purcha- 


* —ͤ—— ͥ —— ä 2 2 > —ͤ —-„—-t-t—¼ 4 „ . . 
2 — c — - 


2 


. Copy hold. 


ed by this Purchale, that it be wholly {wallowed up, and that no Uk 
can be made by the Iſſue of this old Entail was the Queltion 


ner of the Tenure. Hardr. 131. Mich. 1658. in Scacc. Rich „. 
„„ OE. - . F „ 
Jeffries C. 4. A. Copyholder to him and the Heirs Male of his Body purcl abs 
 afrerwards te Fee-Simple to him and his Heirs, and afterwards, tor 300 l. I 
decreed for TS, | TC feilt 1 x+ 5 8 
the Parcha:. the Land to the Detendant, who was 1n Po eſſion ſeveral Lears; The 
ſor, and de- Copyholder died, leaving Iflue a Son; a Special Verdict was found at 
| elared, he Common Law; The Queſtion is, if the Son has Right now? The 
thought Lord Chancellor was of Opinion tor the Purchaſor, that the Convey. 
for of the ane Was good againſt the Heir; For the Copy hold being Severed 
Freehold from the Manor, there is no Means to barr it but by Conveyance at 
Mould at- Common Law; the Entail is not within the Statute of W. 2. but Lg. 
me Chancellor took Time to adviſe. 2 Ch. Cafes. 174. Hill. 1 |ac, 2. 
which wits Barker v. Turner. | 5 | | OY 
hut at Will. : 5 ** 5 ED 5 1 5 
Vern. R. 332. Parker v. Turner, S. C. —Ld. C. thought the Copy hold was merg'd, 45S. S. C. 
S. C. cited 3 Wms's Rep. 10. in the Notes, and ſays, Quere if A. be a Copyholder in Tail, Re. 
ma inder to B. in Fee, and A, takes a Grant of the Freehold from the Lord to him and his Hei; 
and dies without Iſſue, is not B. in whom there was once a veſted Remainder in Fee of the Copyhold 
Premiſſes, intitled to the ſame? — And Ibid in the principal Caſe, Trin. 1724. Dunn v. Green, Lord 
Chancellor held, that unleſs it be expreſsly found, that the Cuſtom of the Manor allows of Intails, 
then this is a Fee conditional, and plainly merg'd by the Grant of the Freehold in Fee; but ſu Dp0- 
ſing the Cuſtom of the Manor does warrant Intails, yet the Copyhold is extinguiſhed ; becauſe, in 
the Eye of the Law, that is but an Eſtate at Will, and muſt be merged by the Grant of the Freehold. 
The Premiſſes by ſuchGrant are ſevered from the Manor, conſequently the Cuſtom of the Manor can- 
not corroborate the legal Eſtate at Will, The Copyholder cannot hold of himſelf, and the Copy hold, 
though inrailed, is ſwallowed up in the greater Eſtate of the Freehold ; and as the Tenant, after ſuch 
| Time as he took the Grant, did not himſelf continue a Copyholder, fo his Son, on the Deſcent of 
the Freehold, is likewiſe no Copy holder, which may be ſaid from Son to Son ad infinitum; More- - 
over, if the Intail of the Copyhold be not e rn it will be a Perpetuity, fince the only proper 
way of barring the [ntail of a Copyhold is by .ecovery in the Lord's Court, but after ſuch Sever- 
ance, as in the preſent Calc, no Recovery can be ſuffered in the Lord's Courr. 55 : 


2 And 168. g. Copyholder purchaſed the Freehold with all the Commons deli 
Wong ing, yet the Common is extintt; But it the Word Grant be in the Head, 
. gur if tis Pleaded by way of Grant it is good. Cumb. 127. Trin. 1 W. 
whether & M. in B. R. Speaker v. Styan t. 1 
V ood V 5 3 . 
Common in Groſs, or Common Appurtenant, it was not reſolved. Ibid, 170. — Though the Words 
(Cum Pertinentiis) will not paſs the Common, yet if the Grant be, with all Commons before uſed, it 
will paſs. Bulſt. 2. Marſham y. Hunter. Though it be extinct at Law, yet it ſubſiſts n Equi- 
ty 2 Vern. 160, Styant v. Staker. CO, ; 5 8 


breem Rep 6. The Lord leaſes a Coal- mine for 99 Years, and grants 2 M 
+ p: 300 over Copyhold Lands in Fee, which was not a Way of Right, or at 
a Neceſſity. The Copyholder purchaſes the Freehold and Inheritance 
Point of it, by which the Copyhold was extinct; Whether by this the 
Grant ot the Way in the Leaſe ot the Coal- mine may Co-operate a well 

as if the Locus in Quo had been in the Hands of the Lord at che Tt) 

of making the Leaſe? This was adjourned to be argued, but nee: 

was, the Matter being compounded. 2. Lutw. 1248, Hill. 11 WV. + 

Dixon v. James. b 
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Hill. 4 Ann. B. R. Crowder v. Oldfield. 


| Vern. 250. pl. 236. IIill. 1691. Sty ant v. Staker. 


—— . _— „6 „4  at- out. 


18 
„ By Infranchiſement of his Copyhold Eſtate Common in the Waſtes 1 Salk. 366. 


of rhe Lord out of the Manor is not exlinct, but Common in the Waſtes 8. C. —— 


0 | 3 6 Mod. 20. 
the Lord within the Manor is thereby extinct. 1. Salk, 170. pl. 3. S. Ce ng 
Holt Ch. f. 


| | | | the Common 
belongs not to the Land, but to the Copyhold Eſtate, 


Copyhold. 


— 


ä 


. — 2% 2 —2— — 


(K. e. 2) Inſranchiſement. Equity. 


b sband and Wife, Fointenants for Life, Remainder in Fee to the 
T1 Wife. The Husband purchaſes the Freehold, and takes the 


| Conveyance to himſelf and his Wife, and their Heirs, The Husband 
dies. The Wite ſurrenders to the Uſe of a Daughter by a former Hus- 
| band; And decreed accordingly againſt the Heir. 2 Vern. 164. cites 


Feb. 22. 1675. Croft v. Lyſter. . 55 

2. Copyholder in Fee takes an Infranchiſement of his Copyhold 7x 
the Name of a Truſtee, and then deviſed it to a younger Son, who ſells it 
to J. S. The Heir at Law recovered in Ejectment, (as he might do 
upon his Anceſtor's Admittance.) On Bill by J. S. it was inſiſted, that 


: that the Eſtate purchaſed of the Lord was purely an Eſtate in Equity, 


according to Simith and Yurrin's Cale, 4 Rep. 24. b. and that tne. 
Diſpoſition of the Fee to the Purchaſor, was a Diſpoſition of the whole 
Eſtate that the Copy holder had, either in Law or Equity; and decreed 
accordingly ; per Finch C. And affirmed on Bill ot Review, per Jet- 
fries C. Vern. 392. pl. 364. Hill. 1685. Dancer v. Evert. 5 
3. Lord of a Manor ifranchiſes a Copyhold with all Commons thereto 


belonging. Decreed, that Plaintiff enjoy the ſame Right of Common 
| as belonged to the Copy hold, and Colts againſt the Defendant. 2 


— 


— 


(L. e) Jointenants, and Tenants in Common. 


1 FFOWO Fointenant in Common of a Manor; a Court is ſummoned 
1 #y one without his Companion; it is a void Summons. D. 35). 
Marg. pl. 28. cites 27 Eliz. Henleſton's Caſe. 
2. If in that Caſe the Copy holder, who made the Surrender, had died 
before the ſame had been preſented, then the Copyhold had ſurvived to 


| he ſurviving Jointenant. Supplement to Co. Comp. Cop. 69 


3. If a Surrender be made of a Copyhold to the Uſe of a laßt Will, and Gib. Treat; 
the Surrenderor deviſes it to two, the one is admitted according to the Pur. of Ten. 
port of the Will, this mall eure to both, Co. Comp. Cop. 50. S. 35. 312, 313 : 

| 8 5 E 5 when he 1; 
urrender, which he cannot be unleſs he be a Jointenan: - 


admitted he is in by the 8 for that is his 
898 8 e 


+ itle by the Surrender. 


4 Two Jointenants, Copyholders in Fee; one Surrendred into the Co. Litr. 


Hands of the Tenants, to the Lie of his Will, and makes his Will of the 59-b. S P. 


Land, and dies; Reſolved, that this Surrender ſhould lind the Survivor, D 
tor being prevented, it ſhall relate to che ſinſt Time of rhe Surrender der being 
and 


— wt. A... 0s. 


> © CURSE 1 2 3 one® 


216 Copyhold. 
e aa eee ee EIT CT Ear a — N- 
preſented and Judgment accordingly. Cro. J. 100. pl. 30. Mich. 3 Jac, B. R = 
gs wn Porter v. Porter. 5 a) 


1 


—_— 


Tointure was ſever'd, and the Deviſee ought to be admitted to the Moiety of the Land. ci, = 
Treat, of Ten, 259. cites S. C. | | |  =- 
5. One Jointenant e releaſed to his Companion; aq. 1 
judged to de good without Surrender and Admittance; for per = (\ 
Hobart Ch. J. the firſt Admitrance is of them and every of them 1 
and the Ability to releaſe was from the firſt Conveyance and Admit. | 
tance. Winch. 3. Paſch 19 Jac. Waſe v. Pretty. Ln 
And cited 6. 'Two Coparceners Copy holders in Poſeſſion, one Surrendered hi, = 
SET 2 Reverſion in the Moiety after his Death. "Twas moved, the 1. 
Elis in nothing paſſed, becauſe he had nothing in Reverſion, and cited . $ 
Platr's Caſe. Rep. Saffin's Caſe ; adly, That it is not good after his Death, auge for 
| and ibid. cites it as adjudged 2. Rep. Buckley v. Harvey; Per Cur.tge 6. 
1 810 mats Surrender is void, and it is all one in Caſe of Copy hold as of Frechold — 
Cafe. i Godb, 451. pl. 518. Paſch. 10 Car. B. R. Barker v. Taylor. lll 
CTC „ 5 „„ Cr 
0 Co. Comp. Cop. 69. S. 3. cites S. C. 
n. A Man Surrenders Copyhold Land to 2, equally to be divided, ther go 
are Jointenants; But ſuch a Deviſe would have made them Tenants in 2 
Common; Per Twiſden. J. Arg. Vent. 376. Trin. 26 Car. 2. Cu 
Cires r. 8. If there are 2 Jointenants of a Copyhold, and one ſurrenders out of | ; 
1 8 Court to the Uſe of his Will, and deviſes his Moiety to a Stranger, and 
I. 100. Por- dies, and afterwards this Surrender 1s preſented at the next Court &. 
ter v. Por- the Deviſee ought to be admitted; for by the Surrender and Preſent. th 
ter —— ment the Fointure was ſevered, for the Land was bound by the Surten- _ 
woe. der by way of Relation. 4. Mod. 254. Hill. 5 W. & M. in B. R. in ZI 
we nor: ( / FF ” in 
FF))))))CCͥͥã ²⁵̊ .. FF D. 
Naſn S. P. cited per Coke. Ch. J. as adjudg'd. Noy 142. in Caſe of Allen v. Naſh. 1 
W 5 = 
> 5 I 
(L. e. 2) The King. In what Caſes the King ſhall hae _ 
„ Copyhold Lands. = on 
e B. 
1. THE King ſhall not have the Cuſtody of an Ideot's Copyhold 
I Lands, for it is but Eſtate at Will by the Common Law, and in 
his having the Cuſtody would be great Prejudice to the Lord of the ſet 
| Manor. 4 Rep. 126. b. Paſch. 1 Jac. B. R. in Beverley's Caſe. an 
2. Alien purchaſes Copyhold Land; He cannot retain it, nor hall | di 
the King have it, but che Lord of the Manor. D. 302. Marg. pl. 46 th 
ſays, that Hariſon, in his Reading in Lincoln's-Inn, 1632. cited it ed 
e NC OO RE En 3 B. 
3. H. purchaſed a Cop hold in Fee, in Truſt for an Alien, and upon an Office l 
found, the King ſeiſed to have the Profits anſwer' d to him, the Court held, that ne 
they were not ſeizable, neither was the Truſt forſeited to him, and an Ig 
Amoveas Manum was granted, becauſe the Lord would loſe his Fin: =” 
and Services; belides, it may be prejudicial to a Stranger, who may ty 
claim a Title to this Copyhold, and if it was not in the King's Hands, L 


might ſue tor it in the Lord's Court, but che King cannot be — 
NT | thete 


Copyhold. 
there, and the King cannot be a 7. enant at Will, and conſequently not. 4 


Comp holder; Per Hale Ch. B. Hardr. 435, 436. Hill. 18 & 19 Car. 2. 
in Scacc. cites 16 Car. The King v. Holland. 


(M. e) Leaſes by the Cuſtom, and without; and who 
_ bound by them. 


1. A Cuſtom that a Lord of Cuſtomary Land per Cuſtom may let this 

FN for Life, and 40 Tears over, is good, but a Cuſtom that a Leſſee 
for Life may leaſe pur auter Vie is not good. Mo. 8. pl. 2. Hill. 3 E. 
I 5 2. If Tenant in Tail leaſes a Copyhold by Indenture, rendring the ſame 
Rent as before, it is a good Leaſe within the Statute 32 H. 8. per Cur. 
= Cro. j . 16. pl. 6 cited as ruled 7 Eliz, in Sir Ja. Mervin's Caſe. 

z. It was eſolved by the Juſtices, That a Cuſtom, that a Leſſee for Mo. 8. pl. 

Mars may hold the Land for half a Tear after his Term ended, is no 27 Hill. 3 
good Cuitom ; But it was agreed, That the Lord of a Copyhold might S 3 Anon. 
by Cuftom leaſe the ſame for Life and 40 Nears after, and that ſuch a e 7 0 


Cuſtom WAS good, . Co. Comp. Cop. 85. 8. 19. | ou agreed | 
ſuſtices and the laſt Point agreed by Mountague and Hales, but that a Cuſtom that a "Leſſee for 
Life may leaſe for another's Life is not good, 5 | . 
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4. Copy holder for Life ſurrendred to K. the Lord of the Manor in Tail, Noy 110. 

the Rever/ion in the Crown. K. made a Leaſe for three Lives, the Leaſe®: O 

to begin from the Day of the Date, and the old Rent was reſerv'd, and 

more. It was refolv'd by the Juſtices, that it was a good Leaſe with- 

in the Statute of 32 H. 8. if Livery was made after the Day of the 

Date. Mo. 159. pl. 1050. Paſch. 3 Jac. C. B. Banks v. Brown, 
F. If a Copy holder without Licence of the Lord makes a Leaſe for If a Copy- 
Years, the Leſſee that enters by Colour thereof is a Diſſeiſor, and therefore holder de- 
cannot maintain an Ejectment; and the Detendant cannot pleafl that the Miſes Lands 

Plaintiff by Licence did not demiſe, for this is a Negative Pregnant. OO 
2 Brownl. 40. Hill. 8 Jac. C. B. Petty v. Evans. % ¾ 
cence, he ſhall be taken for a Diſſeiſor; Per Opinionem Curiæ. Brownl. 133. Paſch. 5 
porn v. Freſhwater ——2 Keb. 598. Arg. ſays, that the Leaſe ot a Copy holder is no Diſſeiſin, 
1 it be a Forteiture, nor does it alter the Eſtate of the Lord. Hill, 21 & 22 Car. 2. 


— 


6. A. ſeiſed in Fee ſurrendered to the Uſe of B. and his Heirs, 
into the Hands of two Tenants, according to the Cuſtom, to be pre- 
ſented at the next Court, and and no Court was held in 30 Tears after, 
and before any was held, Surrenderor and Surrenderee, and both Tenants, 
died. The Heir of Surrenderor entered, and made a Leaſe for Years of _ 
the Copyhold according to the Cuſtom of the Manor, and adjudg- 
ed, that the Leaſe was good. Godb 268. pl. 372. Mich. 14 Jac. 
7. Infant Copyholder makes Leaſe for Years, this is no Forfeiture ; 7.zr. 199. 
nevertheleſs, as to a Stranger, he continues Leſſee for Years, tho? the S. C. —— 
Lord may ſeiſe for a Forteiture, and tho he was admitted by the Godb. 364. 
Lord, yet this does #ot avoid the Leaſe, therefore his Acceptance at N 
tull Age is good, and ſhall bar the Infant, as if it was a Leaſe of 8 G. 
Lands at Common Law ; Reſolved and afirmed, becauſe Leaſe of a Leaſe for 
5 K k k 5 Copy- 
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of to undo what was once well executed; But a 
in ſach Caſe it is no Licence till the Condition is perform'd. ———If by the Cuſtom a Copy holder 
may only make a Leaſe for one Year, and he is licenced to leaſe for Ninety Nine Years, it was 
doubted, whether he ſhould aſſign his Licence or make an Inder-Leaſe; and held he might because 


f 
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—— 


eue by Copyhold for Years, tho” it is a Forfeiture in regard to the Lord, 5 
_ Copy holder ſhall be good as to Strangers. Jo. 157. Paſch. 3 Car. B. R. Allficlg ; 

aal an Aſhfield Re — 85 

againſt all vid. 1 

but the | 


Lord. Cro. E 535. pl, 68. Goodwick v. Longhurſt, —6+6. Sparke's Caſe — Cro. C. zog per 
Gawdy and Fenner J. and that there is no Difference where the Manor is the King's, or a Comm, 
Perſon's ; But Clench J. denied it, and Popham ſaid nothing. Cro. E. 492 pl. 8. Hill. 38 Eli, 
B. R. in Caſe of Haddon v. Arrowſmith ——Gilb. Treat. ef Ten. 276, 277. cites S. C. of At... 
v. Aſhfield, and ſays, that it ſeems the Lord may enter tor the Forfeiture during the Nonage, 44, 
need not ſtay to ſee whether the Infant will accept the Rent or no, for the particular Prejudice 


done to the Lord, and if he ſhould ſtay his Acceptance of Services from the Infant, in the mew, 


time it would be a Diſpenſation for the Forfeirure ; but then the Infant, at his full Age, by ir 


agreeing to the Leaſe, may avoid the Forfeiture, 


Gilb. Treat. 8. A Cuſtom, that on Payment of Io Tears Rent the Lord ſhould Licence 


eh 1 let for 99 Years, and that if he refuſed, the Tenant might do it with. 


«5 adjudg'd o Licence, was adjudged good; cited by Moreton, as in the Cafe 


| good, © of Grove v. Bridges. 2. Keb. 344. in pl. 18. Patch, 20 Ca, 


2. B. R. N 


(. e) Leaſe by Licence, and without. Good. And 
. Wie do 


Cro. E. 462 1, A Condition to a Licence is void; as a Licence to make a Leafs 


pl - * 9 tor Years, on Condition that he pay 201. the 2d. Year ; tor 
per Popham the Lord gives nothing by the Licence, but only diſpences with the 


and Fenner. Forfeiture, and the Leſſeèe is in by the Copyholder and not by the 


—fop- Lord, tho Licence does not give a Right, but only executes it as a Liv 
ham 195, or Attornment. Per Popham and Fenner Juſtices. Ow, 73. Hill. 33 


206. & Eliz. in Caſe of Haddon v. Arrowſmith. 


and agree 


that a Li-. | 


cence to leaſe the Copyhold cannot be made void Wy a Condition Subſequent to the Execution there. 
,ondition precedent may be united to it, becaue 


the Lord's Intereſt was bound for 99 Years. 12 Mod 230. in C. B. 


Gilb. Treat. 2. A Licence was granted zo let the Lands for 21 Tears to commence 


: * from Mich. laſt pat; The Copy holder made a Leaſe for 21 Years to can. 


0. Cites 
S, - P - . 

warranted by this Licence. Cro, Eliz. 394. pl. 21 Paſch. 3) Elis. 
C. B. Jackſon v. Neale. ͤ ro Wo, LANs i, 


3. Tenant at Will can't by any Cuſtom make a Leaſe for Life by Li. 


cence of the Lord, and there can't be any ſuch Cuſſom tor a Leaſe for 
Lite as there is tor Years ; Per 3 Juſtices, Godb, 191. pl. 236. Paſch. 
3 Jac. C. B Anon, | | 5 


4 If the Lord grants Licence to his Copyholder 20 demiſe, and ht 


demiſes it by Indentare, it is the Leaſe of the Copyholder, and not of the Lerd. 
Hob. 177. pl. 203. Hill. 14 Jac. in Caſe of Swinnerton v. Miller. 


Litt. Rep. S. It a Copy holder makes a Leaſe for 20 Years with the Licence 


IE ALL of the Lord, and after dies without Heirs, yet the Leaſe thall ſtand 
S. O. & 8. 


8 againit the Lord by reaſon of his Licence, which amounts to a Cor- 


Hei), firmation. Hutt. 102. per Cur, Mich, 4 Car. in Caſe of Turner *. 


128 S. C. Hodges. 
ccc 8 = 
Hation J. — 8 P. by Yelverton J. contra Hutton ]. Poph, 198. Mich. 2 Car 8. R. Aron —- © 


rn: 
L 


a mence from Chiſtmas next following; adjudg'd, that this Leaie was not 


3 ——_— — 
— 


Copyhold. 
= holder ſhould forfeit his Eſtate, the Leaſe perhaps would ſtand good againſt the Lord, the 


Denn b-ing by Licence; per Cur. Hob. 177. pl. 203. S. P. Arg. Palm. 384.—2 Roll Rep. 
292. Arg. S. P. 1 
372. & 


6. The Lord agreed with his Copyhold Tenanr to grant a Licence 
+1 let his Eſtate for as long Time, and in as large a Manner as had 
deen formerly granted to his Father or Mother, and 3oo1l, was paid 
him for it. The Agreement was proved, and Detendant confeſſing 
he had granted a Licence to the Plaintiff's Mother to let it for 60 
Tears, decreed he ſhould Grant the like Licence now. N. Ch. R. 
49. 1650. Hungerford v. Auſten. | 5 
7. It the Copyholder make a Leaſe for Vears by the Lords Licence, 
dme Leſſee may Aſſign over his Leaſe, or make an Under-Leaſe tor Years, 
EF .ithout any new Licence; tor the Lord's Intereſt is diſcharged tor ſo 

many Years. Gilb. Treat. of Ten. 282, Et 


8 — Atl. De. ** : - , a. * 


(N. e. 2) Licence to let. Pleadings 


1. A Copyholder cannot make a Leaſe for Years unleſs by Cuſtom, 
A or by Licence of his Lord, which ought ſpecially to be ſhewn ; 
Per Cur. Gro. E. 128. pl. 5. Mich. 41 & 42 Eliz. C. B. Kenſey v. 
ZZV7w“ ) CO CE ES 5 
2. In Ejectment brought by Leſſee of a Copy holder, it is ſufficient 
that the Declaration be general without any Mention of the Licence, and 

if the Defendant plead Nor Guilty, then the Plaintiff oughr to ſhew 
the Licence in Evidence; But if Defendant plead 3 then the 
Plaintiff ought to plead the Licence certainly in his Replication, and to 
ſhe w what Eſtate the Lord had, and the Time and Place when it was 
made; for the Licence is traverſable. 2 Brownl. 40. Hill. 8 Jac, C. B. 
OE —£wm En ne i pon A TD 

3. In Ejectment by Leſſee of a Copyholder it ought to appear what E- 
Fate the Lord had; tor he cannot give Licence to make a Leaſe for long- 
er Time in the Tenancy than he had in the Seigniory ; and if the 
Cord be only Leſſee for Life of the Manor, by the Death of him the 
| Licence is determined, though the Copyholder be of Inheritance thereby. 
2. Brownl. 40. Hill. 8 Jac. C. B. Petty v. Evans, als. Debbans. 


(. e. 3) Lord of a Manor's Power as to determining 


I. Copyholder doth ſurrender to the Uſe of one A. upon Truft that Supplement 
be ſhall hold the ſaid Land until he hath levied certain Monies, to Co Comp. 
and that afterwards he ſhall ſurrender to the Uſe of B. The Monies are ſe- Cop. 80. 
vied. A. is required to make Surrender to the Uſe of B. but A. retuſes. 3 16 OT 
B. exhibirs a Bill to the Lord of the Manor againſt the ſaid A. who, on Treat 
upon hearing of the Cauſe, decrees againſt A. that he ſhall ſurrender ; ot Ten. 
but A, refuſes; Now the Lord may ſeiſe, and admit B. to the Copy hold, 262 cites 8. 
0 4 | | | 1 tor C. rain 
ingly. 
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220 Copy hold. =_— - 
I tor he in ſuch Caſes is Chancellor in his own Court, per tot. Cur. Le 1 13 
| pl. 2. Hill. 25 Eliz. B. R. Anon. | ME 
| Fs 2. It a Falſe Fudgment be given in a Court Baron by the Steward gainſt ſto 
_ 5-6 a Copyholder, the Copy holder, in ſuch Caſe, ſhall not have either a Writ 2 = 


| : of Error, or a Writ of Falſe ſudgment; but he may ſue in the Court of in 
the Lord by Bill, to be relieved againſt ſuch Judgment, and the Lord hi 
as Chancellor, may give him Relief therein, and ſhall reſtore the Lane © 
to the Party upon the Falſe Judgment given by the Steward, and Re. I 
ſtitution made to the Copyholder. Supplement to Co. Comp. Cop. 80, ft 

3 9.14. che i ee e ; 1 
vern 36). 3. Appeal from a Decree of Diſmiſſion made by the Lord Jeffrey', . 
1 Pl. 360. the Bill was, to compel the Dean and Chapter, as Lord of the Mancr, ;, 
| . 2 IX 1653. receive a Petition in Nature of a Writ of Falſe Fudgment for reverſing 4 
At Bo”. Common Recovery ſuflered in the Manor Court, in 1652. whereby a Re. 
le, andthe ainder in Tail, under which the Plaintiff claimed, was barred, ſuggeſting 
Jean and ſeveral Errors in the Proceeding therein; and that the ſaid Lord might 


5 Pas verb be commanded to examine the ſame, and do Righr thereupon. It wiz 


6 2 a on. ales - 


 C the? further urged, that there was no Precedent to enforce Lords of Manor 
| FS Defendant to do as this Bill deſired; that the Lords of the Manors are the ultimate 


Rogle de. Judges of the Regularity or Errors in ſuch Proceedings ; that there is ng 

5 d; the Equity in the Prayer of this Plaintiff, that if the Lord had received 
5 Chipect in. ſuch Petition, and was about to proceed to the Reverſal of ſuch Re. 

| | twer'd the covery, Equity ought then to interpoſe and quiet the Poſſeſſion under 
Bill, and thoſe Recoveries ; that Chancery ought rather to ſupply a Defect in a 

lubmitteg Common Conveyance (it any ſhall happen) and decree the Execution of 


| 
[ 
| . Count hould What each Party meant and intended by it, much rather than to aft 
| 


| direct. The the annulling of a ſolemn Agreement executed according to Uſage, tho 
1 Fe: Demurrer not ftrictly conformable to the Rules of Law; tor which Reaſon it was 
3 EE ary prayed, that that Appeal might be diſmiſſed, and the Diſmiſſion below 


| Merofthe Confirmed, and it was accordingly adjudged fo. Show. Parl. Cafes 
: Rolls, and 67. 69. Smith v. Dean and Chapter of Paul's (London, ) and Rugle. 
| | afterwards 3535 5 „ 55 GVV 
| | argued again before Lord Chancellor, who was of the ſame Opinion, and confirmed the Maſter of the 
1 HB RollWs Order; and both of them ſeverally declared it would be of dangerous Conſequence, and con- 
1 trrary to Equity, to give any Relief in ſuch Caſe; And yet the Errors aſſign'd by the Bill in the Re- 
=: . covery were ſuch as would have been groſs Errors in a Recovery of a Freehold Eſtate; And Lord 
1 Chancellor ſaid, it there had been an Error in any adverſary Proceedings in the Lord's Court, this 
Court would have ordered the Lord to proceed and examine it; and told them, that they might try 
N the Common Law Courts, whether they will grant him a Mandamus, but that he ſhould have no Aid 
3 5 from Chancery.-——2 Chan. Rep. 287. S. C. | | TEE | e 


1 C. e 4) Copyholder Lunatick, Ideot &c. 


1 I. II was clearly agreed by the Counſel of the Court of Wards, that 

| Ia Copyholder, who is an Ideot, ought not to be ordered in this 

| | Court tor his Copyhold, but it ſhall be done in the Court of the Lord ot 

HY the Manor. D. 302. h. 303. a. pl. 46. Trin. 13 Eliz. Anon. 
Gb. Treat. 2. A Copyholder was Deaf and Dumb ; the Committee of the Lord of the 

ot Ten. 299 Manor, who was in Ward, granted the Cuſtody of that Copyhold Land to 
_ e another, who entred, and the Prochein Amy ot the Copy holder entred 

chall not upon the Grantee; Adjudged, that the Lord ſhall have the Cuitody ; 

have the For otherwiſe he might be prejudiced in his Rents and Services, and 

_ Cuſtodyof his Grant was good. Cro. J. 105. pl. 43. Mich. 3 Jac. Eavers v. 


Ferls Skinner. 


Lands, un- 2 . | . = 
Ic{ their be a Cuſtom for it; Neither ſhall the King have it for the Prejudice that would ænſue 70 
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* 


— 


2 —— L— nd — — —— 


pe ot PR _ 7 * re xv 
** a * A ———_—— W l : : =.” 1 I — 
J , * 9 ä _— WW 8 EE. : 8 , - a 1 l | 8 . - ö r 3 9 ” 
— — TIITany A K — „ * TIE N * * : ? 1 — 5 E 3 1 FFT 1 . 
F * * W AUP ä 9 * 6 "os 2 2 : * 5 R BEAT SS . OO Bon 3 BN Et ES RE 
282 15 . £ 4 „ * N * * IVE 8 — Y B 7 3 by — 3 , e 8 "A * 8 bs.” 2 Ry; REES 3 Rs 1 2 8 S Nt 1g fn al ' * 8 2 
2 e dnn N 4 4 n Os Aer Tbs 3 ER I pn. AP ITY 7 S r re 6 UDO ITT R 5 r x ETT-IE -ESS- 8 o E OY 7 
R * * 9 9 e C ** S E e 85 79 „ N SE WS as 23 SS ĩ en a nA SS a 
3 9 2 N F e LESLEY 4 FF . r , 28 Feds 1 e "I ot. ö 4 K 
. Wed . . 7 £2155, es 2 e . 7 W a + "1 23 > * 8 ö * 
n ee ö e 1 — * 2 8 ICT IIS M N * of - 


r „ 1 * r 4 4 


N Copyhold. 221 


dhe Lord. Ibid. 290. ſays it was held by Hobart, that the Lord of a Manor hath not the Cu- 
ſtody of a Lonatick's Land de Communi Jure, but there muſt be a Cuſtom to warrant it. Hob, 
215 pl. 278. Bill. 15 Jac. S. P. by Hobart Ch. J. For the Imitation ofthe King's Power over Frecholds 
makes no Conſequence ; For though he took the Starute to be only an Affirmance of the Common Law, 
in Caſe of the King, yet the collateral Incidents of Eſtates, As Dower, Tenancy by the Curteſy, Ward- 
ſhips &c. are not without ſpecial Cuſtom. -Gilb, Teeat. of Ten, 290, 291. cites the principal Caſe 
of Ewers v. Skinner, where no Cuſtom was laid, and the Queſtion was, between the Prochein Amy 
and the Lord; and the Reaſon given why the Lord ſhould have the Cuſtody is, becauſe otherwiſe he 
would be prejudiced in his Rents and Services, which Reaſon extends as well where there is no Cu- 
Rom as where there is; and if the Cuſtody of one that is Mutus & Surdus of Common Right belongs to 
the Lord, by the ſame Reaſon of one that is Lunatick ; Ideo quære. e | 


— 


z. Copy holder for Life becomes Lunatick, and A. his Couſin ſows his Hutt. 16, 1. 
Land; atterwards the Lord grants the Cuſtody of the Lunatick to B. A. takes 1 od 
the Corn to the Uſe of the Lunatick, and B. brought an Action of Trover and The Op 
Conderſion in his own Name. It was ſaid by the Court, that it was nion of the 
ill brought, tor he ought ro have brought it in the Name of the Lu- Court was, 
naticx. The ſecond Opinion of the Court was, that as this Caſe ſtood, tat the 


: Committee 
neither the Lord nor the Committee have any thing to do to meddle s but as 


with the Corn. Noy 27. Hill. 13 Jac. C. B. Cox v. Dawſon. l 


. 5 NEEDY 3000 | , 5 IR | had no In- 
tereſt, but for the Profit and Benefit of the Lunatick, and as his Servant, and it is contrary to the 
Nature of his Authority to have an Action in his own Name; For the Intereſt, and the Eſtate, and 
all Power of Suits is remaining in the Lunatick, xk. ö | 2 


4. The Lord of a Manor has no Power to diſpoſe of the Copyhold of a Lu- 

natick witkout ſpecial Cuſtom, no more than a Man ſhall be Tenant by 
the Curteſy &c. of a Copy hold without Cuſtom, nor the Lord cannot 
commit during the Minority of an Infant Copyholder without Cuſtom; 


Agreed per tot. Cur, Hutt. 1). Paſch. 16 Jac. Anon. Dy 
F. Lord of a Manor having a Copyholder, a Lunatick, in his Cu- 


| ftody, grants over the Cuſtody to another, who brings an Action in his 


own Name. It was held not to be well brought; for the Committee 
has no Intereſt, but only a bare Cuſtody, and therefore the Action oug bt 
to be brought in the Lunatick's Name; and by the ſame Reaſon, the Lord 
himſelf could not bring an Action in his own Name; for if he had In- 
tereſt himſelf, he might have aſſigned it over. This being a bare Cuſto- 
dy, the Grant by the Lord could be no Infranchiſement of the Lands. 
/ ⁰ —ͥ . ß 8 


(O. e) Mortgages and other Charges. How they 
Ihall affect a Copyhold. . 
Tate by the Carte, or Tenant for Liſe, or for Years, be of a 

Manor, and a Copybold comes into his Hands, either by Forfeiture, or 


cher Determination, and then he becomes bound in a Statute Staple or 


Merchant and atterwards demiſes this Copy hold again, it ſhall be liable 

to the Statute, becauſe it was once annexed to the Frank-tenement 

of the Lord, and liable in his Hands ; But it a Copyholder binds 

bimſelf in a Statute, his Lands ſhall not be extended, becauſe he has 

only an Eſtate at Will ; And this Diverſity was ſaid to be agreed in 

C. B. Mo. 94. pl. 233. Paſch. 12 Eliz. Anon, . nn 
2. A. Mortgaged Freehold and Copyhold Lands to B. and A. agreed to A Surrerger 
to ſurrender the Copyhold, but died before it was done. Decreed, that was decreed 


e Heir of A. when ot Age, ſhall' make a ſufficient ſurrender Niti 2 the 
258 L 1 1 e 0 Cauſa ortgage | 
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ſurrenders 
into the 


2 Cuſtomary 


222 5 Copybold. 


was of the Cauſa within 6 Months after his attaining 2. Fill. R. 272. Mich. 


Copybold 1 555 
by Derd, 28 Car. 2. Pattiſon v. Tompſon. 


and no Agreement to ſurrender. Fin. K. 3;r. Keen v. Sparrow. 


We has 3. Copyholder of Inheritance makes a Mortgage ſurrender for 6 Months, 
cen gene- | | | ir 1 18 | 
5 the Money not paid, but Mortgagee conſenting to continue his Money, 


ticed in moſt and take a new ſurrender, the Lord inſiſted on Admittance of Hit. 


Copyhold gagee, and to pay a Fine for the two Tears Value; the Court would make ng 


Manors, Decree in Favour of the Mortgagee, but only to try it at Law, (it 
Oat por. he thought fir) it the Lord by the Cum of the Manor was bound to 
. 8 renew the Surrender to accept the ad. it not (though a hard Caſe) y et wiz 
hold the not be relieved in Equity. The Matter was after ended by Compromile, 
Mortgaper and a Fine of 40 I. paid ro the Lord, the Eſtate being loo I. per 


Handeof- - COctLy- - 


Tenants, to the Uſe of the Mortgage, upon Condition to be Void, if the Money be paid at ſth, 


a Day; Now to avoid the Fine to the Lord, the Uſual way is not to preſent the ſurrender at the wy 


Court, but after the Court is over, to make a new Surrender into the Hands of two Cuftomary Tenaut, 
ut ſupra and fo from Time to Time, as often as any Court ſhall be holden; which Non-preſentment u 


at Law a Forfeiture, and to be relieved againſt this Forfeiture was a Bill exhibited, which Nor; 
Lord Keeper denied to help, but left them to the Common Law. Skin. 142. pl. 13. Mich 32 Ci 
2. in Chancery. 8 = Oe 


Chan Prec, | 


| 4. Though a Bond wil not bind a Copyhold Eſtate, yet where there 
837. Pl. is 


ree hold and Copyhold in the ſame Mortgage, decreed the Plainit 


199. Afton (who was a Creditor by Bond given her by her Baron, before Matti 


v. Acton 


Te % agetoleave her 1000 1.) to redeem and hold over. 2 Vern, 498. pl. 


Man before 436. Hill. 1704. Acton v. Pearce, Saxby, & al... 


gives Bond | 


25 to the Woman to leave her a 1000 |. and then marries her, and dies inteftate, and his Eſtate both 
Free and Copyhold being all in Mortgage, me takes out Adminiſtration, and on a Bill againſt the 
Heir and Mortagee let into a Redemption of the whole, tho“ the Bond was releaſed and 1 R 


ure 


Law by the Intermarriage, and tho' the Copy hold not affected by the Bond, it being in 
% ef e 


5. A. made a Mortgage of all that Mefuage called Biſhops, with al 


tbe Land therewith uſed, and enjoyed, or reputed Part or Parcel there. 


of, or whereof any in Truſt for him were ſeiſed. Biſhops Meſuage and 
Lands were Freehold. Bur A. had a Right to 8 Acres of Copyhold, 


but the legal Eſtate was in J. S. Per Cowper C. here is uo ſpecrfick Al. 


greement for the Copyhold, and took it, that nothing was intended to 
paſs but the Freehold, and affirmed the Decree made betore, 2 Vern. 
636. pl. 564 Hill. 1708. Oxwith v. Plummer. 


6. Bill by the Heir of the Mortgagor to redeem a Mortgage of Co. 


Hold Lands upon Payment of Principal and Intereſt due upon the Mortgage. 
the Default inſiſts to have a fudg ment which he had aſſigned to him, fi 
ſatisfied before the Plaintiff ſhould be let in to redeem. Curia, Copy- 
hold Lands are not liable to an Execution upon a Judgment, and 
therefore the Fudoment ſhall not be tack'd to the Mortgage in this Catz, 
but the Plainriff ſhall redeem upon Payment of what is due for Prin- 
cipal, and Intereſt, and Coſts, upon the Mortgage, without faristy- 
ing the judgment; Per Harcourt C. MSS. Rep. Paſch. 13 Ann. Cu 
er e eee 


Annum. 2 Vern. 367. pl. 330. Mich. 1699. Tread way V. Fo. 
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For De Minimis non curat Lex, and the Law is not altered thereby, „. 


Paſch. 44 Eliz. B. R. Croucher v. Fryar. 


oy 85 Copyhold . 


p. e) Preſcription by Copyholders. Good ; 


and How. 


„ FOpyholder ſhall preſcribe by Uſratum eff againſt bis Lord, but 
S$ againit a Stranger he ſhall preſcribe in the Name of the Ld. Per 
tot. Cur. Mo 461. pl. 646. Hill. 29 Eliz, Perry's Caſe. 8 
2. A Copy holder preſcribes, that every Copy holder of ſuch a Parcel 4 Rep. 29. 
of Weed had nfed ro cut down Trees there growing, and held good; d pl. 15. 
And a Difference was taken between a Preſcription tor Free hold and ftp). 26 


| liz. S. C. 
Gagel Land; For Cuſtom, which concerns Freehold, ought to be but S. P. 


throughout the County, and cannot be in a particular Place; But a does not 


Preſcription concerning Copyhold Land, is good in a particular Place; . 3 
Ee —. 

and it may be there is but one Copyholder there for which he might 8. C bur 8 

Preſcribe ; And Cuſtom to have Profit, Apprender, Privilege, or Di/- P. does not 

charge, may well be in a Particular. Cro. E. 353. pl. 10. Mich. 36 & Pear. 

3 Eliz C. B. Taverner v. Ld. Cromwell. Pn | 


3. Copyholder lays a Preſcription in the Bp. of W. Ld. of the Ma- 


nor for himfelt and his 'Tenants to be diſcharged of Ty thes, and then co. E. 934. 


preſcribes tor the Copyhold; tho' here is a Preſcription upon a Pre- 2 © 05 1 
/cription, one in the Copy holder to make his Eſtate good, and the other N 
the Lord to make his Diſcharge good, yet adjudg'd by 3 Juſtices, but ly; For all 
Popham e contra, that Prohibition lay for the Copyholder. Yelv. 2, Copyholds 

3 = Fo 2" OEGENT< 
| Mg % . | : C CR out of the 
Manor, and it ſhall be intended that this Preſcription and its Commencement. at ſuch Time when 
all was in the Lord's Hands; And the one Preſcription is nor contrariant to the other, tho' both were 
from Time whereof &c, For the one ſhall give Place to the other, ——- Gilb. Trea 


ſcriptions may Rand together. 


4 A Cuftom which goes in Maintenance and making of a Copy hold 


Eſtate ſhall be taken favourable; Per Popham. Cro. E. 879. pl. 10. 
nee onion 


F. It Tenants of a Manor will preſcribe to hold without paying any 


Rents or Services tor their Copy holds, this is no good Cuitom, but 10 
preſcribe to hold by Fealty for all Manner of Services, is good and reaſona- 
„„ 290, Hoon: 5 

6. It the Lord will preſcribe never to hold a Court but when it pleaſes 
bimſelf, this is not good; But to preſcribe never to hold a Court for the 


| heal good of any one Tenant, except the ſame Tenant will pay him: a Fins 


for the ſame, is good and allowable. Calth. Reading. 20, 
J. If the Lord will preſcribe to have of his Copy holders in the Time of 


Peace, 2 d. an Acre of Rent, and in the Time of War 4d. an Acre ot Rent, 


this is good Preſcription, becauſe there is a good Conſideration of the 

Cauſe of this uncertainty ; but to pay unto the Lord 24. an Acre Rent 

when he will, and 4d. an Acre Rent when he will, this is no good Pre- 
ſeription, becauſe there is neither good Reaſon nor Conſideration here- 

of, nor can it ever be reduced into any Certainty Calth. Reads 

ing. 32. A . 5 

8. It the Lord will preſcribe 79 have of every of his Copyholders for 2 
every Court that ſhall be kept upon the Manor, a certain Sum of Money, this 
is no Preſcription according to common Right; becauſe he ought tor 
Juſtice-Sake to do it Gratis. Calth. Reading. * 


9. It 


t. Ot Ten. 292. 
cites 8. C. —— Mo. 618. S. C. the Court were at firſt divided iv Opinion, but afterwards it Was 


E adjudged by three Juſtices, contra Popham, for the Plaiatiff in the Pronibition, viz, that the Pre- 
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9. It the Lord will preſcribe zo have a certain Fee of his Tenants for 
any extraordinary Court purchaſed, only for the Benefit of one Tenant, As 
| tor one Tenant to take his Copyhold, or ſuch like, this is a good Pre. 

ſcription, according to the common Right. Calch. Reading, 8 

xo. It the Lord will have of any of his Tenants that ſhall commy , 

Pound-Breach, 100 35. for a Fine, this is good Preſcription, but ;, 
challenge of every Stranger that ſhall commit a Pound-Breach i003 
this is no good Preſcription. Calth. Reading. 34. 

11. If the Lord will preſcribe, that every of his Copyholders, within his 
Manor, that ſhall marry his ry rod without Licence, ſhall pay a Fire to 
the Lord, this is no good Preſcription according to common Righr 
Calth. Reading, 34. 8 5 
12. If the Lord will preſcribe to have a Fine at the Marriage of þj, 
Copy hold Tenants, in which the Cuftom doth not admit the Husband to |, 
Tenant by Curteſy, nor the Wife to be Tenant in Dower, or have fe- 
Widow's Fftate, the Preſcription of ſuch a Fine is not good; but in ſuch 


Manor where the Cuſtom doth admit ſuch particular Eftates, there , 


Preſcription for a Fine at the Marriage of his Copyholders, is upon 
good Conſideration. Calth. Reading. 36 15 
13. If a Copyholder makes his Title to his Land by Preſcription, he 
muſt plead that the ſame Land is, and has been, Time out of Mind, d. 
miſed, and demiſable; by the Copy of Court Rolls, according to the Cuſt 
of the Manor whereot it is holden. Calth. Reading, 43. 

14. A Copyholder ſhall preſcribe againſt a Stranger, that the Lord 
of a Manor, for him and his Tenants at Will, have uſed the like &c. 
* 2 = Ep nm 

15. Copy holder tor Life can't preſcribe againſt his Lord, but (oh, 


holder in Fee may preſcribe againſt the Lord, for he has the Copyhold 


in Nature of Land of Inheritance. Sty. 233. Mich. 1650, B. R. 


— m.. 


—— 


(F. e. 2) Remainders limited. How. Good. And 


Where they are Contingent. 


Gilb. Treat. | 


of Ten. 257. to one for Life, Remainder to ſuch aWife as he jhould marry, and ts 


' cites S. C. the firſt Son of their Bodies. The firſt Eſtate for Lite is good, bur the 2 


| _ Remainders are void, by the Opinion of all the Juſtices. Mo. 677. pl. 
.- ©... "9282, Mich.. 44 & 4; Eliz. Webſter v. Allen. 7 
_ Gilb. Treat. 2, Where there is a limited Eftate of Copyhold Lands and a contingent. 


of Ten. Remainder depending thereupon, and the Particular limited Eftate, which 


885 "4 muſt ſupport this contingent Remainder, is deftroy'd, the Queſtion was, 


ſays, it is Whether the contingent Eſtate is thereby likewiſe deſtroy'd? It was 


made a argued, that it was, for that the Law is the ſame in that Point, in Copy- 
, — FB hold Caſes, as it is in other Caſes at the Common Law, they being di- 


Point we Tected by the Rules of the Common Law, and cited it as fo ruled 13 


ought to ac. B. R. But it was anſwer'd, on the other Side, that Copyhold 
_ diſtinguiſh, Eſtates do not depend the one on the other, as Eſtates at Common 
—— do. Sty. 250. Hill. 1650. B. R. in Caſe of Bawſy v. Lowdall. 
and ſome are not; As for Example, if an Eſtate be given to a Copyholder for Life, the Remainder to 
the right Heirs of J S. it ths Tenant for Life die, living J. S. there it ſeems clear that the — 

N | eee | e: 


I. N Copy hola, where the Cuſtom Was to demiſe f or three Lives, 75 demis'd 
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ger is deſtroy d; for it cannot take Effect, as by the Limitation it ought; but then, iſ Tenant for 


Life in that Caſe had committed a Forfeiture, or made a Surrender, and then living Tenant for 
Life, J. S. had died, it ſeems to be very clear, that his right Heir might take; for his Eſtate in 
Remainder Was not to take Effect after the Determination of the Intereſt of Tenant for Lite, bur 


after his Death, and when that happened he was able to take. | 


(Q. e) Rent incroached. 


1. IF the Lord incroaches Rent of his Tenant, the Tenant can't 
avoid it in Avowry, but in Aſſiſe or Ceſſavit, or Ne Injuſte 


| Vexes he may; But if ſuch Tenant infeoff another, his Feoffee thall 


never avoid it, for he ſhall rake the Land in the ſame Plight as it was 
given to him; Arg. 5 Rep. 100. b. Trin. 40 Eliz. C. B. in Penrud- 
dock's Caſe, cites 33 E. 3. Avowry 255. 18 E. 2. Avowry 217. 4 E. 
 Avowry 201. ; | 


3 ment of a Thing of another Nature than what is reſerved Pl. C. 49. b. 
gires no Seiſin to the Lord of ſuch Thing. Kelw. 73. Mich. 21 17 | 


not 


I. 7. 5 


but the Seiſin only, and muſt relieve himſelf by a Ne Injuſte Vexes, or Contra Formam 


3. By the Rules of Law, in Caſe of Incroachment of Rent, if the fee 


and 


LTenant can- 


traverſe 


the Tenure, 
Feoffamenti, 


— 


which is, that the Avowry ſhall be for Rent within 45 Years laſt paſt. 


4 Rep. 
Tenant makes but one Payment of more than was due, he ſhall never go”! Wh 30s 
back from it; Per Wright K. 2. Vern. 516. pl. 465. Mich. 1705. in eee 
„ Om 0 an 


H. 8. 2. 


| (Re) Trees. Intereſt of the Tenant in Trees ſtand- 


ing, or cut, or Windfalls. 


3 Cuftom tor a Copyholder to have Common of E overs in the Wood 
the Lord, Parcel of the Manor, Cech be Copybold os : 


| held, was adjudged to be good. 4 Rep. 32 a. pl. 25. Mich. 29 & 30 


Eliz. in Caſe ot Foiſton v. Crachrode, cites i 1ud 
whe 5. , HL. Vs „ Cites it as adjudged Paſch. 10 
Eliz. as it was ſaid in this Caſe. And cites 21 E. 3. e Mar. 3 Dp 
S.[6.] E. 6. Dy. 90, 71. a. pl. 3). &c. Wythers v. Iſechapmm. 


cauſe the Putre 


as the Decapitation thereof, Cro. E. 21. Mi . . 
C. B. Dawbridge v. Cox. — 361. pl. 21. Mich. 36 & 3) Eliz. 


flom is that the Tenants have uſed to lop Trees for Fuel and Repairs ) grants Fx 


come in after under the Leflee may 


2. Copyholder by Common Law ma ff the be enen Gilb. Treat. 
= | ay cut off the Under-bourhs. wh Gilb. Treat. 
cannot cauſe any Waſte, but the Amputation of the + bays. on? 1 of Ten 222, 


taction of the whole Tree, wherefore it is Waſte as well 8 &. cites 


3. Lord ot a Manor (where Copy holders are for Life, and where the Cu- No big, ; 
1098. 


B, the 


a Leaſe for Years of the Manor, reſerving the 12 Feels ſuch Copyholders as Ic 5 Jac. 
op the Trees as before; For the S. C. ad- 


pyholders are in by the Cuſtom, which is above the Lord's Eſtate. judged —- 


Brownl. 231. Swain v. Becket. 
4. It 


Mm m 


8 Rep. 62. 
8. Cr 3 
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2 8rownt: 4. It the Tenant has ed to have Lepps tor Fuel and Repairs, ard ih, 
30. 8. P. Lord cuts down all the Trees, fo that the Copyholder can have no ] ... 
ping, he may have his Action fur Caſe againſt the Lord. Brown], 
Swain v. Becket, and ſays it was adjudged in Goſnold's Cafe. 
5. A Cn//om that the Lord ſhall have Maeremium, and the Tenagts 
ſhall have Ramillos, gives all the Arms and Boughs to the Tenants, | 
Per Hobert Ch. J. fo were the Cuſtom was for the Lord to have the Mae. 
remium, and the Tenants the Refiduum ; the Reſiduum means the Boughs 
and Branches, Godb. 235. pl. 326. Mich 11 Jac. C. B. Bp. of Chichetter 
v. Strod wick. 1 „ ” . 
6. Non-uſe and Negligence in not taking the Boughs does not extiy. 
= 0 or take away the Cuftem, as hath been often reſolv'd in the 


Copyhold. ; 


1 


Ob- 
231. 


like Caſe. Godb. 237. pl. 326. Mich. 11 Jac. C. B. Bp. of Chicheſter v. 


Strod wick. Oe 3 
Gilb. Treat. 7. The whole Court clear in this, that by the Cuſtom the Copyhol. 
of Ten. 224. der is to employ the Timber for his Reparation, and though with che 
cites S. C 7p and Bark he cannot repair, yet theſe he is to have, and may fel 


them, towards the defraying his Charges in his Reparation. 3 Bulj 


282. Trin. 14 Jac. B. R. Sandford v. Stevens and Smith. 


8. Neither Copyhold of Inheritance, where the Cuſtom bbs | 
3 


Timber for Repairs, nor Leſſee, can imploy Trees blown down (ert, 


Wind, unto any ſuch Uſe, becauſe hereby his ſpectal Property ccaſes, 
much leſs can Leſſee or Copyholder for Lives by any ſuch Cuſtom tabs 


Trees; Per Windham J. Keb. 69 1. pl. 5. Paſch. 16 Car. 2. Aller 


Caſe. 


9. Copyholders claimed, as by Cuſtom, the Timber Trees on the Copy- 
hold, without Controul of the Lord; The Lord claimed them as Lord ot 


the Manor, and that the Tenants had only the decayed Wood tor Fuel, 
and neceſſary Timber tor Repairs, but that to be had only with Li- 
cence. Commiſſion was directed to ſeveral Perſons, to ſet out ſufficient 
Timber and Wood for all Manner of Botes and Eſtovers, according to 
the Cuſtom uſed within the Manor, and the ſame to remain tor the Ute 
of the 'T'enants, and the Lord, and his Heirs, ro take the reſt, Fin, 
Rep. 199. Hill. 27 Car. 2. Ayray v. Bellingham. 5 
10. The Tenant has the ſame Cuſtomary or Poſſeſſory Intereſt in the 


Trees that he has in the Land; and if the Lord has a Mind to cut 
Trees, his Buſineſs is to compound with the Tenant 3 Cro. 361, that 


Tenant may /op Uader-Boughs, and cut for Repair and Bote; and 3 Cro. 
F. is not Law, as appears by Heiden and Smith's Caſe, 13 Co. It Br; 
build Nefts in the Trees, the Eggs are the Tenants, which thews he has 
the Poſſeſſory Intereſt in the Trees, though his Eſtate be but tor Year, 

and whether the Lord may cut Trees, leaving ſuthcient Eftovers, is 


very gently trod on in Heiden and Smith's Caſe, but no Copyholder 
can commit Naſte without a ſpecial Cuſtom, but all Copyholders hate 


 & overs of Common Right, If a Man grant all his Ettovers, and cuts 


down the Wood, or does any other Arr whereby the Grantee loſes the 


Benefit of the Grant, Caſe will lie; Per Holt Ch. J. 12 Mod. 255. 
Paſch. 12 W. z. in Caſe of Aſhmond v. Ranger,  _ 

ivi4 94 pl. 1t. A Copyholder has only a Pofſeſſory Property in Timber-Trees, 

3. Mich, which, if ſevered from the Freehold by Tempeſt, or otherwiſe, the 

5 Ann. B. K. Property would be in the Lord, per Holt Ch. J. And he faid further, 


Aron. S P. : -þ 
| ant Kew to and ſo was the Opinion of the Court, that it would be a hard Cuſton 


de S. C — tor the Tenant to claim ſuch 22 for ſuch Cuſtom would be to give 


y is axay the Property ot the Lord, eſpecially in this Caſe, which was 0 
Cate which eationed by the Act of God; He alſo queſtioned, if there could be ſuc 


J have of 


Wich; 2 Cuſtom, as for a Copy holder o cut Timber, he having only a Polict- 
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I R . 4 2 : claims b 
Fo nd it is no Forteicure of his Copyhold ; For he has diſpenced with the Cato, : 


a 
1 


a * 1 FL 4 -> ** 


* 


Copyhold. 5 


Orr Incerell, by Reaſon of its being annexed to the Copyhold Lands. Ann. B. R. 
11 Mod. 68. pl. 1. Hill. 1705. 4 Ann. B. R. Anon. Mackerel 


v. Harriſon 


———— 
— 


. P it ſeems to be S. C. and to concern Mr. Bankes's Manor of Kingſton Lacy, where a Cuſtom was 


vretended, that Wind-falls belong'd to the Copy holder for Life. 


— : 
—— 


(R. e. 2) Trees. Lord or Tenant's Power as to 
cutting them down. 


2 £9 the Lord grants 00 the Copyholder the Trees growing, and which * He is on- 
| all grow hereafter ; and that it ſhall be lawful to the Tenant !y 1 . 
+0 cut and carry them away, he may juſtity cutting the Trees growing, at Will and 
m and 
Forteiture by his Grant; but he cannot cut the Trees that grow after ; For not capable 
che Grant is * void as to them; Per Plowden and Popham, as Hedworth wo _ 
ſaid, who was of Counſel in it. Mo. 94. pl. 234. Paſch. 12 Eliz x. 
| ; 0 E | , a, poo A s 
Anon. 10 | in Caſe of 
Potter v. 
of | . 5 „„ | North. 
2. A Copyholder cannot, by the Common Law, take Trees for This Caſe | 
Houſe-bote, Hedge-bote, and Cart-bote &c. except by ſpecial Cuſtom. coo de 
| q | - p £6 1 or AW 
Cro. E. 5. Paſch. 24 Eliz. B. R. Ld. Montague v. Sheppard. Per Hol? 
. | | | . | | 1 5 Ch, J. 2 Salk 
638. in Caſe of Aſhmead v. Ranger. He may take them of Common Right as a Thing 8 0 | 
the Grant, but the ſame may be reſtrained by 7 that is to ſay, that the Copy holder ſhall not take it, 
unleſs by Aſſignment of the Lord or his Bailiff &c. 13 Rep. 68. Heydon v. Smith. DEF 


3. In Treſpaſs Vi & Armis. The Defendant in Bar to the new Af. Bulſt 158. 
ſignment pleaded, that he is a Copy holder for Lite of the Manor of M. S. C. cited 


in the County of S. and that in that Manor there was a Cuftom, t hat by Wil- 


every Copy holder for Life had uſed, at his Pleaſure, to cut down all the Elms N 
growing upon his cuſtomary Lands, and to convert them to his own that füuch 

Uſe, when, and as often as he would, and ſo juſtifies; and a Demurrer Tenant can- 
upon the Bar; And the Queſtion was, Whether the Cuſtom was good bot preſcribe 
and reaſonable ? And the latter, [better] Opinion was, that it was a od. Frag 


good and reaſonable Cuſtom, but now it is otherwiſe held. Brownl. 236. 5 ag 
Paſch, 40 Eliz. Luttrel v. Wood & al. | % Cnr Le 


BOY a . ET Uſage he 

| may for Reparations ; And in the principal Caſe there, which was Trin. 9 Jac. Northumberland 
| (Earl) v. Wheeler, the clear Opinion of the Court was, that a Preſcription for a Copy holder for 
Lite to cut down Timber Trees is againſt Reaſon, and void in Law, : „ = 


4. A bare Copy holder for Life cannot preſcribe to cut and ſell the Trees on Cro. J. 29. 
his Copyhold, but a Copy holder of Inheritance may, or a Copyholder pl. 8. 5.C. 
tor Lite, where the Cuſtom is that he may neminate his Succeſſor, paying a ud ow. 
reaſonable Fine to be aſſeſſed by the Lord, or elſe aſſeſſed by the Ho- 158. Wil. 
mage. Noy 2. cites Trin. 2 Jac. ſo held according to Yelminſte 


| . T liams 4 ſays 
Cuſtom in Caſe of Powel v. Peacock. it was ad- 


| | 5 | | | 5 judged, in 
the Caſe of Lutterel v Wood, that Copyholder for Life carmot preſcribe to cut down 1 


N 5 | imber Trees. 
——But by way of Uſage he may for Reparations, per Williams J. Ibid If there is a Cpy holder 


luch a Tenant for Life cannot by Cuſtom cur Timber; but it he had been a Copy holder of Inheri- 
tance, ſuch Cuſtom is good. Gilb. Treat, of Ten, 223. | | | 


5. The 
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for Life, who by Cuſtom may name bis Succeſſor for Life, and /o for that Copy felder to name his Succeſſor, 
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228 opyhold. 


F. The Lord ſhall not take all, but muft leave ſufficient for Repairs 
per Coke Ch. J. Arg. 2 Brownl. 200. in Cafe of Swain v. Becker, Ang 
ſays, Wray Ch. J. in 33 Eliz. was of the fame Opinion. 5 
2 Brownl. 6. Where the Cuftom was, that a Copy holder for Life might name to the 
85. rogt. Lord who hall be his Succeſſor, this is ſuch a Privilege, that if the 
8 4 argued Copyholder cuts down Trees, it is no Forfeiture, becauſe he has a 
5 greater Eſtate than a bare Tenant for Lite. Brownl. 132. Hill. 6 Tac: 


Counſel — 
Ibid. 192 to Rolls v. Maſon, 


202.8. C. 


argued by the Court, and Judgment accordingly, per tot. Cur.—S. C. cited Cro. C. 221. a; ag reel : 
' by all the Juſtices; but they all agreed that ſuch a Cuſtom for a Copyholder for Life to cut down ang 


ell Trees was not good, and they there cited the Caſe of Powell v. Peacock to be ſo adjudged, and 


to be good Law. 


doubred if 6 Jac. C. 


| $np:lement 7. A Copyholder alleges the Cuſtom to be, that all the Tenants withi, 
, Comp. ſuch a Manor in Eſſex, had uſed to cut down Trees to repair their Copy hl 


Sq kl 2g and Freehold Tenements within the Manor, and alſo to ſell their Trees ;; 
| J. CILCS V . | 


fays it was 


their Pleaſure ; and adjudged a good Cuſtom. 4 Le. 238. pl. 382. Paſch. 
7 Fr rn gn T 
It Was Aa 


good Cuſtom ; but the better Opinion of the Court ſeemed to be, that the Cuſtom was good. 


8. By the Common Law the Lord of the Manor may take away Tres; 
cult down by Copyholder on his Copyhold Land without a ſpecial Cuſtom 


tor it. Browul. 42. Trin. 6 Jac. in a Nota. 


* 


9. Cuſtom for Copy holder to cut Trees at his Pleaſure is againſt the 


adjudged when Anderſon was Ch. J. 


Jo 245 pl. 10. Ir is a good Cuſtom, that a Cop holder in Fee may cut down Trees 


| 10 1 and ſell them at his Pleaſure, tor here it is only to the Prejudice of hin 


e Cyr and his Heirs, and when he hath quali an Inheritance in the Copy hold, 


rat ſoch he hath ſo alſo in the Trees growing thereupon, but a Copyholder for 
Preſcription Li ſe hath but a particular Eſtate in the Land or in the Trees. It is 3. 

Las net gainſt the Nature of a Copyhold Eſtate, that he ſhould do Acts in De- 
5 Copy holder ſtruction of his Eſtate, therefore Cuſtoms that maintain them ſhall be all 
for Life, void, but not e converſo, for all ſuch are unreaſonable and void, and 
and that it the uſing of them will be a Forfeiture. Cro. C. 220. pl. J. Trin. 7 Car. 
a „/ oo: ff 
| po in C. B. but ſuch Preſcription by Copyholder of Inheritance is good. — Cuſtom that every 2 
bold Tenant may cut down Trees at their Will and Pleaſure is uureaſonable and void ; for then a Tenant at 


ood for a 


Will might do it; ſo it is for a Copyholder for Life to do it; and one of the Reaſons given is, that 


the ſucceeding Copyholder would not have wherewithal to maintain the Houſe and the Plough, 


which plainly intimates that a Copyholder may cut Timber to make Reparations, and the rather, de. 
cauſe permiſſive Waſte is a Forfeiture in him, Gilb. Treat, of Ten. 223. JF» Rs” 


11. Northey ſaid, that Lord might cut Trees on Copyhold by gene- 
ral Cuſtom ot Copyhold, or elſe, if it were Copyhold in Fee, the \V ood 
could never be cut, which would be inconvenient ; bur Holr faid, furc 
he cannot, for the Copyholder has the ſame Intereſt in the Trees, that 
he has in the Land, and he always have taken it fo. 12 Mod. 317. Mich. 
11 W: 3. Earl of Kent v. Waters. 


12. If there be a Cuſtom for a Copyholder to take Timber for Revari- 


tions, Fucl &c. ſuch a Cuſtom is good, though the Copj holder have bt 4 
particular Eſtate, but he cannot do what he will with the Timber. Gilb. 
Treat. of Ten. 223. | | WAS . LA 


48 Iz. In Caſe of Copyholders of Inheritance, it was adjudged lately in 


ver Coke Dom” Proc” that neither the Copyholder without the Lord, nor * the 


Ch. J. if the Lord without the Copy holder, without a Cuſtom, could cur ds the 
Lord leave OE 8 Cog e 8 'I rees 


Common Law, per Yelverton J. Win. 1. Paſch. 19 Jac. C. B. ſays it was 
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Mich. 3 Jac. B. R. Croſs v. Abbot. 
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Trees on the Copyhold Eſtate, and ſo reverſed a Judgment in B. R. \thcient tr 
Ex Relatione Servientis Chapple in 172). | Renararions, 
10 jy 

pl. 239. Patch, 8 Jac. C. I. in Caſe of Heydon v. Smith. bt 


(R. e. 3) Trees. Remedy for Tenants, as to Trees 
cut by the Lord. And Pleadings. 
1. H Reſpaſs was brought by Tenant at Will, according to the Br. Tref- 


Cuſtom of the Manor of Trees cut; The Deiendant pleaded, Pas, bl. 73. 


Not Guilty, and the Jury found for the Plaintiff, and he recovered bis e — — 
Damages by Judgment, 7h0* it be another's Frank-Tenement ; Quod Nota. 
Br. Tenant per Copie, pl. 2. cites 2 H. 4. 12. 1 5 

2. Copyholder brought Treſpaſs againſt the Lord for cutting down and 
carrying away his Trees &c. It was found, that the Place where &c. 
was cuttomary Lands held of Defendant, and that the Trees were 
Cherry Trees, De Magnitudine Sufficiente eſſendi Maeremium, and that the 


place where they growed was neither Orchard nor Garden; Per Cur. 


the Copyholder cannot cut down ſuch Trees which are not Waſte, but 
becauſe it appears not by the Verdict that the Trees tor which the Ac- 
tion was brought, was Timber in facto, but only De Magnitudine eflen- 


di &c. the Plaintiff had Judgment. Le. 272. pl. 36 5. Mich. 25 & 20 


Eliz. G. B. Anon. N 

3. Action on the Caſe lies for Copyholder againſt the Lord for cutting C 
Pollards in his Copy hold, ad Damnum, declaring where by the Cuttom, 125 pi. 24. 
the Copyholder us'd to have the Shrowds and Tops of all Trees ſtowing S. Cad- 
and powling [ Pollingers] within the Copyholds &c. It was agreed upon ſudg'd per 


*Opl 


Deliberation, and the Plaintiff had judgment and Writ of Inquiry of ' 92997 


| | 20 | but Clench 
doubted, and Gawdy was abſent. - S. C. cited per Cur. 13 Rep. 69 — S. C. cited by Coke 


Damages. Mo. 546. pl. 72). Trin. 40 Eliz. Stebbing v. Goſnel and Fenner, 


Ch. J. as adjudg'd upon Demurrer. Roll Rep. 196. in pl. 39. Paſch. 13 Jac. B. R..—— frownl, 


197. 8. P. in Caſe of Crogat v. Morris. —— 2 Brownl. 149. §. P. cited by Coke Ch. J. as adju gd 


in Whiteband's Caſe. ——— Noy 14. S. P. in Caſe of Croſs v. Abbot —— Gilb. Treat. of Ten.“ 


225. Cites S. C. and ſays this muſt be underſtood where there 1s not ſuſficient beſides. 


4 A Copyholder in Fee preſcrib'd to have the 77 opping and Loppings Bro nl. 


-— 


of all Trees for Fire-bote and Hedge-bore, and the Lord having Sold 23': 8 P. 


| SR. | _ : 2 8 45 = 1 11 Cate of 
the Trees, he brought Treſpaſs againſt rhe Vendee, and well, for S ine 


hereby the Lord deſtroys the very Thing in which the Tenant pre- Becker, 


ſcribes, and ſuch a Right may be good for a Tenant for Life. Noy 14. 


5. If the Lord, where the Tenant hath ſuch Botes, cuts down all the 
Woods and Under-Woods which are ſtanding and growing upon the 
Lands, to prevent the Copyholder of his Botes, he may have an Action ot 
Treſpaſs againſt the Lord. It was reſolved in Heydon and Smith's 
. Paſch. 8 Jac. in C. B. Supplement to Co. Comp. Cop. 79. 

6. A Copy holder ſhall have a general Action of Treſpaſs arainft the But this is 
Lord, .Onare Clauſam fregit, & Arborem ſuam &c. tuccidit, 13. Rep, ler he e 
68. Paſch. 8 Jac. C. B. Heydon v. Smich. ffs 290 00 

»* 4 „ „ . 1 ) LON V. OINIC . the cuttin 

. | bY | On — of the Trees; 
tut he ſhall not recover the Jalue of the Trees, becauſe he is not chargeable over, bit for the ſpecial 
Lofs which he hath, that is, for the Loſs of the Pawnage, 4:0 Cf the Shadow of the Trees &c. 


13 Rep. 70. S. C. 
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7. It che Lord cut down ſo many Trees as not to leave ſufficient FR, 
s, Ec. the Copyholders thall have Treſpals, and the Value of the 
Trees in Damages, bur it he leaves ſufficient Eftovers, then he thall have 
Treſpaſs too, but mall! only, recover ſpecial Damages, VIZ. tor the Lof 
ot his Umbrage, breaking his Cloſe, treading his Graſs &c. Per He! 
Ch. J. 12 Mod. 379. Paſch. 12 W. 3. In Caſe of Afſhmong , 
Ranger. „ 
The Leſſee 8. Treſpaſs by Leſſee of a Copyholder for Life againſt the Servant © the 
was Leilee Lord of the Manor tor cutting down Trees, held maintainable jy þ 
of a Widow þ and affirmed in Cam. Scacc. but reverſed in Dom' Proc' to: 1 
Sos 8 r Tenant could not cut the Trees, and it he could not they muſt rot ., 
ſtate by . 1 62 
the Cuſtom. the Land; For then no Body could. 2 Salk. 638. pl. 6. Athmead 


12 Mod. y, Ranger. 
378. Paſch. | 


* 
*% 
2 


12 W. 3. Aſhmond v. Ranger. 8. CH —äů—11 Mod. 18. 8. C thus viz, A. Copybolder for Life of; 


Houſe and Land, that by the Grftom of the Manor may fell Timber for Repairs of the Copy hold Te. 
ment, brings an Action of Treſpaſs againſt the Servant of the Lord, who entred by his Lord's Comm asg 
and cut Timber upon the Lands of the Copyholder, by which the Copyholder had not ſufficient to R. 
pair the Copyhold Tenement ; Adjudged in B R. by all the Court, that the Copyholder might has 
this Action; which Judgement was afterwards affirmed in the Exchequer Chamber by all the Judges 
in England; and now reverſed in the Houſe of Lords, Eleven againſt Ten. | : 


— — 


— 


(R. e. 4) Forſeiture. What. And in what Caf 
7 Po 


1. IF a Copybolder fe or Life cuts down Timber Trees, it is a Forteirare cf 


= his Copyhold ; and fo it was adjudged in Belfield and 
Adam's Caſe ; Bur if Copyyholder makes a Leaſe for Tears, and the 


Leſſee cats dewn Timber Trees, or commits other Waſte upon the Copy- 


hold Lands, the Lord cannot enter upon the Land for a Forleiture, 


but in ſuch Caſe the Lord is put to this Action upon the Cale againſt 


the Wrong-dcer. Supplement to Co. Comp. Cop. 76 S. 10. cites 


„ 5 
G. Treat. of 2. If Under-Leſſce for Years of Copyholder cuts down Timber, it hall 


Len. 224. not be a Forteiture of the Copyholder's Eſtate ; Per Cur, Sty. 233, 


Cites 8. C. 


2234. Mich. 1650. on a Trial in B. R. Cage v. Dod. 

Gib. Treat. 3- The Lord grants the Copyholder a Licence to fell, and afterwards, 
of Ten. before the Trees are felled, the Lord grants away the Manor, tho' the Li- 
_ 231,292. cence be now determincd and repealed, yet the Cutting is no Fort. 

cites: S. C., N. i | | * . 

ture; Per Twiſden J. Keb. 25. pl. 14. Paſch. 13 Car 2. B. R. Mu- 
Grant deter- nitas V. Baker. | e | wk 
mines the i i 


| Licence: for the Licence is only a Diſpenſation of the Forfeiture, and gives no Property; but the 


Property being transferred to ahother before the Fa. there muſt be a new Licence to fell, be- 
cauſe he is not Party, nor Privy to it; but if the Leſſee fell Timber after ſuch an Aljenrion of 
the Manor, it 1s no Forfeiture; Sed Quere. 80 | | 1 


Gilb. Treat. 4. Though a Licence by Leſſee for Years of a Manor to a Copy holde: 
* fi _ to fell Timber be good againſt himfelt, yet it is void againit the Lett, 
C. ang becauſe the Licence is derived out ot the Intereſt, and fo can be ot n. 


that the greater Extant than that, and the Aſſignee ot Leflee may take Advair 


Letfor can- rage of it; Per Twiſden. Keb. 25, 26. pl. 14. Paſch. 13 Car. 2 B. l 


tot take Munitas v. Baker. 
Advantage | 


at the Forfeiture ; For thereby the Leſſęe of the Manor would loſe the Services of his Tenant; fc: 
| he lis the Lord of whom the Copyholder holds, and therefore he muſt take advantages of Forte: 
tures, it any Body can, which 1n this Calc he cannot do, becauſe of his Licence, but then, wht 


—_ 
3 


r 
- 
2X 


5 epi ee IT re APR. a} woe oe ERC ao oe: 


cy 
ON 


— <= 


S 


SS 


10 


—̃ I—ů—· *· ͤTlü— «c ͤn8„%„„u%] „ 8 — — 


Copyhold. 


— 4 — — - — —— * 


his Intereſt is determined, fince there is a Prejudice done to the Inheritance of the Manor, it ſee 
the Leſſor may take Advantage of the Forfeiture, for the Licence determines by the Expiration of the 


Tears. 


5. A Forfeiture of a Copyhold by Felling of Timber relieved in E- 
quity after a Trial directed on an Iſſue at Law, whether the ſuppoſed 
Waſte was wiltul or not, and found that it was not. Chan, Caſes 95. 
paſch. 19 Car. 2. Porter v. Bp. ot Worceſter & al. 


— — —y—I 


Copyholds. And Caſes concerning them. 


ix: Purchaſed a Copyhold in the Names of F. S and J. N in 


* Truft for A. A. being a Villain, J. S. ſurrendered his Motery 
to the Uſe of his own Son. J. N. died ſeiſed. The Son of J. S. and 
the Heir of J. N. fold the Copyhold to C. for 100 l. C. had no No— 
tice of the Truſt, and the Copyhold was worth 150 l. It was de- 
creed by Egerton Lord N. that A. ſhould recover the 50 1. only of J. S. 
(not the Son of J. S. who was no Party to the Suit) and the Heir of 
J. N. and that C. thould hold in Peace; But if Notice had been 
proved in C. A. thould have had the Land, and no Recompence tor 
the Over-Value was given, becauſe there was no fraud. Mo. 552. 
pl. 145. Paſch. 41 Eliz. in Chanc. Robes v. Bent and Cock. 
2, A, took a Copybold Eſtate in Reverſion for three Lives, and the 
Copy was to D. E. and J. F. ſucceſſively, and the Entry was D. dat 


Domino pro Fine 41, By the Cuſtom of the Manor the firſt taker may 
| har the Remainder, D. and E. died. J. S. was admitted; The 


Copyhold was decreed to the Plaintiff, who was Heir and Executor 
to D. For per Finch Ch. tho' A. paid the Fine, yet when by conſent 


D. was made Purchaſor by the Copy, it ſhall be taken all one as if D. 


had paid it, and ſo all the Eſtates in Remainder ſhall be intended as in 
Truſt for D. and the may diſpoſe of them. Ch, Cates 310. Hill 30 
ien Clark v. Dantes . 

3. A Copyholder ſurrendered to J. & and his Heirs, and declared by 
Paro that his Wife ſhould have it if ſhe furvived him, and if both 


died ir ſhould be fold, and the Money divided equally among the 
Plaintitls. He afterwards made a Will, in which he took no Notice 


of this Copyhold, and he and his Wife died ſoon after. The Bill was 


to have Execution of the Truft, and the Defendant was Heir at Law, 


and it was decreed, that where a Surrender is made to a Stranger and 
his Heirs, he is but a Truſtee for the Heir at Law. N. Ch. R. 190. 
Mich. 1691. Chewy, Cher. = 5 
4. A Copyhold is granted to three for their lives ſucceſſive, but 10 
Cuſtom within the Manor that the firſt Taker may diſpeſe &c. of the Eſ- 
tate. IT'he two firſt Lives died. The Court would not decree the re- 
maining Lite to be a 77% for the firſt Taker, and to go to his Executor 
or Adminiſtrator, as had been done in other Caſes, where there had 
been ſuch a Cuſtom, and the rather in the principal Caſe, becauſe the 
former Copy was to J. S. the Father of the firſt Taker and to-thenrit 
Taker, and the Surrender on which the preſent Copy was taken, was 
by them both, S/ Conditione that the Lord make a new Grant for three 
Lives prout, and it is dant Domino de Fine &c. fo that the Eſtate moved 


from the Father rather than che now firft Taker ; But it was agreed 


per 
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Se) Truſts. What ſhall be ſaid to be a Truſt of 
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(ro. E. Dt 
- but Adjor- 
Goldsb. Uſe vod. Mo. 352. pl. 474. Hill. 26 Eliz. Portman v. Willis. 


229 pl. 


23. 8. C. but not 8. P. 


3 5 and the Heirs, equally to be divided between them and the Heirs reſpeti ive 


12 Mod. 296. ing to the Opinion of Turton and Go 


ments of the Court and Judgment accordingly. 


9 | 
——— — NA | k — — — 
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per. Cur. that if it had been a Tri it ſhould go to the AAdhν, 
though it was an Eitate tor Lives and whether Freehold or Copy}, 
2. Vern. 264. pl. 249. Paſch. 1992. Rundle v. Rundle. | 5 
F. Held by the Lords Commithoners, that if a Copyholder 5%. 
chaſes a Copyhuld for three Lives, and puts in his own Life and two 3) 
Habend” ſucceſſive ſecundum Conſuetudinemm Manerit, it the firſt 7,1, 
paid the Myney, the other two are but in the Nature of "Truitees u 
him, and he may diſpoſe of the Eſtate in Equity, altho' it be in; 
Manor where there is 20 Cuſtom for the fir? Taker to diſpoſe, unleſs jr 
| ſhall appear that the other two Lives were put upon ſome Conlideration 
or in Purſuance of ſome Agreement &c. 2 Freem. Rep. 123. Pyj}, 
RE. >, LY 185 | 
6. A. was Tenant in Tail of the Truft of a Copyhold with Reſnuinder 
over, and Truſtees refuſing to ſurrender the legal Eſtate to him, he 
brought his Bill to enforce them, and pending the Suit, he offered a: 
the Lord's Court to ſurrender, but was refuſed, becauſe he had nc 
the legal Eſtate. A. by Will gave the Eſtate to his Wife, Cowper k, 
decreed the Eſtate to go according to the Will, conceiving What . 
had done, and endeavoured to do, was ſufficient to bar the Entail , 
Truſt, and that where there is no particular Method in the Lord 
Court for barring Entails, a general or common ſurrender is ſufflcicnt 
even where the Entail is of a legal Eſtate. 2 Vern. 583. pl. 525 Hi!! 
1706, Otway v. Hudſon Mills & aP. ng ar» 


—Uä4 — — 


— 
— 
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1 
d. 
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(T. e) Uſes limited. How conſtrued 


E. 1. A Copyholder for Tears or Life ſurrendered 10 the Uſe of B. and his | 
386. 8. C. N. Heirs tor ever. The Biſhop of W. who was the Lord of the 


"wr Manor, conſented to the Surrender. The Surrender is good, and the 


Salk 206. 2. A Copy hold Eſtate was ſurrender'd to the Uſe of A. B. and (. 


We accord. J., Lurton and Gould Juſtices held this an Eſtate in Common, bur 
ahi Holt Ch. J. held it a Jointenancy ; but Judgement was given accord- 
. uld. 1. Salk, 391. pl. 3. Hill 


S C. with 12 W. 3. B. R. Fiſher v. Wigg. 


the Argu- . 1 : | „ 

; Lord Raym Rep 622. 8 C. with the Arguments gt 
thc Judges at large, and Judgment given that it was a Tenancy in Common, Contra to the Opinion t 
Holt Ch, ].-——Comyns's Rep. 88. 8. C. adjudged accordingly, 1 


2 Lord 3. A Limitation of Uſes of a Copy hold Surrender muſt be cn 
Lam 1145 by the fame Rule, and in the fame Manner as if it were 2 Limitatian 
Se 0 ] in a Deed, or any other Conveyance at Common Law, and the {ates 
: f a Party is not ſufficient as in a Will, tor 32 H. 8. 1. leaves the 

'Tettator at Liberty to expreſs his Intent as he pleaſes, but the Con 

mon Law ties up Conveyances ro Set-Forms, and Set-\\ orgs ; Pei 
rat. Cur, 2 Salk. 621. pl. 3. Paſch. 4 Ann. B. R. Idle v. Coke. 
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ei ſed in his Demeſite as of Frank-tenement according to the 


I _ the Lord by Copy of Court Roll, of ſuch a Manor, accord! 


Truth his Intereſt, in 


Carter. 


„ * 
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(. e) Pleadings. 


. IN Treſpaſs, the beſt Opinion was, that it does not lie in Cuſtom 
; tor Tenant at will to him and his Heirs, according to the Cuſ- 
tom of the Manor of a Biſhop, to ſay that the Cuftor is, that if the Biſhop 
dies, that he ſhall be Tenant to the Ring during his Life, and after to his Suc- 
ceſſor; For it does not lie properly in Cuſtom; and alſo, pet Fulthorp 
]. che Pleading is not good; For he who pleads Cuſtom all ſay, that 
+ Vill is an ancient Vill, or Borough, and then to proceed; For a new 
vill cannot have Cuſtom. Br. Cuſtoms, pl. 25. cites 21 H. 6. 
Fb Tenant for Life by Copy ſhall ſay in Pleading, that he is 
Cuſtom of the 
Manor &c. Br. Pleadings, pl. 114. cites 21 E. 4. 0. 


3. Every Admittance, as well upon a Deſcent as Surrender, may ve 
jleaded as a Grant to avoid the Inconventence which would follow, if 
the Copy holder ſhould be forced in Pleading to ſhew the firſt Grant, 
lor that was either before the Time of Memory, and fo nor Pleadable, 
or within the Time of Memory, and then the Cuſtom tails. 4 Rep. 
-62. þ. Mich. 23 & 24 Eliz.- . Brown's e Eno Eo 

4. So be may alledge the Admittauce of his Anceftor as a Grant, aud 
foero the Deſcent to him, and that he entred without ſhewins any admittance 
of himſelf. 4 Rep. 22. b. 55 CC 

3. But he cannot plead that his Father was Seiſed in Fee at the Will of 

ng to the Caſtom 
of the Manor, and that he died ſeiſed, and it deſcended to him ; tor in 


R 3 of Law, is but a particular Intereſt at 
;? ä ES 


6. Lands are granted by Copy, which were never ſo granted before, and Supplement 
the Iſſue is, whether the Lord granted by Copy of Court- Roll Secundim vo Co. Comp. 
Anſuetudinem Manerii © It was held per tot. Cur. that the Jury mutt 9 ae 
find that Dominus non conceſſit, tor tho? De facto Dominus conceſſit 
per Copiam &<. yet it was not ſecundum Conſuetudinem Manerii; For 

the faid Land was not cuſtomary nor demiſable; For the Cuſtom had 

not taken hold of it. Le. 55. pl. 70. Paſch. 29 Eliz. C. B. Kemp. v. 


J. If one pleads a Seifin of a Copy holder in Fee, and claims under him, 


| be muſt ſhew of whoſe Grant, as he ought to do of any other particular Ef. 


tate; but if he ſhew the Admittance of the laſt Heir, which is in Nature 


ot a Grant, and may be pleaded as ſuch, it is ſufficient. 


f . Cro. J. 103. 
pl. 37. Mich. 3 Jac. B. R. Piſtor v. Hemling, n 


8. The Plaintiff ſhe wed in his Replication, Quod ſeiſitus Nas in Do. Roll Rep. 
minico ut de feodo ſecundum Conſuetudinem Manerii de Rameſden, of the 3. pl. 54. 
Houſe, and de una Virgata Terre Native, and does not (hew, that the ” 0! m 
ſame das Cuſtomary Land. The Court agreed they could not intend $ © but 
this to be Copyhold Land, but that he ought to have alleged expreſsiy, S. P does 
that this was held by Copy, or to have ſhewed ſome ſuch Matter. 3 Bullt. not clearly 
So I — ß “é U 777; APP: 

9. In Treſpaſs, the Detendant ju/tified becauſe it was the Freehold 
ct J. S. and that he entered by his Command. The Plaintiff replied, 
that the Land was Cuttomary Land, whereof J. S. is ſeiſed in Fee &c. 
and demiſable at Will in Fee, and that F. N. was 4 5 in Fee by Copy 
at the Will of the Lord according to the Cuſtom & c. and died ſeiſed; and 


that it deſcended to two Daughter, as Heirs of J. N. and that at ſuch 


O oO o a Court 
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a Court Dominus ccrcceliit eis extra Manus ſuas &c. Habeng? &c. to 
chem and their Heirs, wheredy they were icited in Fee, and delmited 
to the Plaintiff tor Years. The Court held, that the Plaintiit hug ny 
made a good Title, becauſe none can entitle himſelf to a Copyhold me 
ſuewing a Grant thereof, and here he only thewing that fuch a one u 
ſeited in Fee without ſhewing the Grant thereof, it was not 
Cro. C. 190. pl. 19. Paſch. 6 Car. B. R. Sheppard's Caſe. 
10. In Treſpaſs tor taking and impounding his Cattle; the Defendant 
pleaded, that at the Time of the ſuppoſed Treſpaſs c. he was ſeiled 1; 
ſeveral Lands, Parcel of the Manor of MH. whereof the ſaid Clofe call @ I.,, 
and was parcel &c. Ut de Statu Cuftomario Hareduatio, deſcendibi: from 
Anceſtor to Heir &c. according to the Cuſtom of the ſaid Manor, aud 9 
juſtiſes Damage f.aſant. Upon a Demurrer it was inhitted tor the Uu. 
lendant, that it did not appear by the Plea that L. was Parcel of the 
Land of which the Deteadant was ſeiſed, but Parcel of the Manor; Fer 
the Word (where) being a Relative, refers ad Proximum Au tec gin 
Which is the Manor. And it is faid, that he wes ſeiſed De ſtatu Held. 
ditario def 2ndib!! &c. but does not thew of whoſe Grant; For tho' ir 
it may not appear vio v.48 the firſt Grantee, it being ſo long lince the 
Copyhold was grauted, yet tae Admittance of an Heir upon a Surren. 
der or Deſceut amounts io a Grant, and ought to be fo Pleaded. The 
Court were Opinion, chat where Seifen in Fee is pleaded of a Copyhold E.. 
tate by Way of jujti/1 , an Offence, with which the Defendant is charged, 
he muſt ſet out the Commencement of his Eſtate, and therefore the Plca hal 
Judgement: 4 Mod. 346. Mich. 6 W. & M. in B. R. Robinſon . 
ST, Son CCC e a dg, 
1.4 Raym. 11. In Ejectment the Defendant Pleaded, that the Lands were beld 
| _ 5% of che Manor ot D. which is Ancient Demeſne. The Plaintiff replied, 
Bade, S C. and contels'd, that the Lands were held of F. S. Un de Manerio, de U. 
held by 3 Gre. which is Ancient Demeſne, but that the Lands are Copyhold Lands, 
ſuſticeo. Parcel of the ſaid Manor. The Detendant rejoined ex quo &c. The 
but Powell plaintiſf acknowledged the Lands to be Ancient Demeſue; *cis not ma- 
J. e contra, 5 | | | > 7 wt OL M 
5 terial whether they are Copyhold or Frank- Fee. Adjudged, that 
the Replication was repugnant, becauſe Land held Ut de Manerio muſt: 
Frank- Fee; for Copyhold Lands are Parcel of the Manor itſelf, and can 
he held Ut de Manerio, therefore to ſay that they are held Ur de Mane- 
rio, and yet they are Copyhold is repugnant, but the Rejoinder is ill; 
tor it they are Copyhold Lands, then an Ejectment lies, becauſe a Writ ol 
Right will not, by reaſon of the baſeneſs of the Nature of Copy holds. 
1 Sed +85... 4 5 W434 C8. Brine v. Dade. 
Salle 364 12. Caſe &c. tor diſturbing a Copyholder in the enjoying his Comm: 
1 1 appertaining to his Meſſuage, in which the Plaintiff ſet forth, that b. 
the S C. in Was ſeiſed of an Houſe, and 10 Acres of Land in N. Parcel of the Main 
| Error of the of W. by Copy of Court-Roll in Fee, according to the Cuſtom of the ſaid Illi 
Judgment vr, (but did mot ſay Secundum Conſuetudinem Manerii ad voluntaiin 
in Ci me Homnini) and that the Plaintiff ut tenens Culſtumarius bad Rig ht of Cu. 
Court held, : „ c | ; 8 5 
thunow 9204 in Warmlees, but was diſturbed. Upon Not-Guilty pleaded, the 
atter Verdict Plaintiff had a Verdict, but the Judgment was arreſted in C. B. be— 
this Eſtate cauſe thoſe Words were omitted, tho' the Verdict had found the Cu!- 
OO: tom of the Manor, and that the Lands were Parcel thereof Nell. 4 
be taken to 525» 520. pl. 9. cites 1 Lutw. 126. Mich. 10 W. 3. Crowther 
be a Copy- Oldteild. | . 0 | | 
ho'd Eſtate, | | | LES | | 
and not a ifrechold Eftate, becauſe ir is both laid and found, that the Tenements were Parcel of 
Minor, and that by Cuſtom the Plaintift ut tenens Cuſtomar' has Common, all which is utterly ' 
pothible, unless the Tenement was Copyhold, and therefore mutt be ſuppoſed, though the Words 
voluntatem Domini) were omitted; and the Judgment was reverſed after great Deliberation. 
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13. In Pleading a Title to a Cops Hold Eft ate, it is ſufficient to fſhew à 2 Ld. Raym. 
Grant from the Lord, but in Caſe of a Ciiſtematy Freehold, tis not enough 2 in 4 
to ſay that the Lord granted it, or that A. ſurrendred to the Lord, 5 Holt Ch. 
and he granted; but it mu/t be ſvewn, that the Surrenderor was ſeis'd in J. z Salk. 
Fee, and ſurrendred to the Lord, and he granted. 1 Salk. 365. Hill. 4 13, 14. S. 
Ann. B. R. Crouther v. Oldteild. ; C. but S. P. 


| does not ap- 
pear. —— Lutw. 125, 126. S. C. but S. P. does not appear, — 6 Nod. 19. S. C. but S. P. does 


not clearly appear. < 


14. In Caſe for inclofrng his Common; the Plaintiff declur'd, that he was 3 Salk 13. 
ſciſed in Fee by Copy of Court Roll, according to the Cuſtom of the Manor, mT 2 Ann, 
but without ſaying ad Voluntatem Domini; tho it be not good Pleading, & 

U 5 4 N 78. C lays, 
was yet held good after a Verdict; For unleſs the Lands, were Copy- this Decla- 
hold, it is impoſlible the finding could be true; Per Holt Ch. J. 2 ration was 

Ld. Ray m. Rep. 1231. Hill. 4 Ann. Crowther v. Oldfield. ON * 0 
1 2 | | | er a Ver... 
gict which had found it to be Parcel of the Manor, as the Plaintiff had ſet forth in his Declaration, 
becauſe the Words Ad Voluntatem Domini being left out, it does not appear to be Copy hold; So 


taking it to be Freehold, and not Copy hold, then the Preſcription ſhould be by a Que Eſtate ar 


Common Law in his own Name, and not in the Name of the Lord. —— 1 Salk. 364. pl. 5 Hill. 

4 Ann. B. R. the S. C. held well after a Verdict, becauſe the Lands were alleged to be Parcel of the 
Manor, and ſo reverſed a Judgment in C. B. — 6 Mod. 19. S. C. the whole Court was clear to 

_ affirm the Judgment, but at the Importunity of Counſel, they gave Leave to ſpeak to it again, er 

adjJOornatur. | | | | | 8 


15. In Treſpaſs, for breaking and entring his Cloſe, the Defendant 
pleaded, that the Earl of Suſſex was ſeiſed in Fee of the Manor of G. of 
which one Meſſage and 40 Acres of Paſture Lands were parcel and dimiſſa 
and dimiſſibilia in Fee, by Copy of Court- Roll ad voluntatem Domini, ac- 
cording to the Cuſtom of the ſaid Manor, and deſcendible, and which do de- 
ſcend from Anceſtor to Heir, in a Conrſe of Succeſſion, calPd Tenant Rig ht, 
Cc. then he ſets forth a Grant of the Premiſſes to him and his Heirs | 

Copy of Court-Roll, and a Cuſtom for every Copyholder of the Manor to have 
Common in the ſaid Paſture-Land, and ſo ju/#ifies the Entring and Chaſiug 
the Plantiffs Cattle Damage-feaſant; and upon a ſpecial Demurrer, the 
Plaintiff ſhewed the Cauſe, that 7his Plea was repugnant and contradic- 
_ tory in itſelf, becauſe rhe Detendant had pleaded, that the Premitles 
were Time out ot Mind, dimiſſa & dimiſſibilia, by Copy of Court-Roll, 
and yet, that they were deſcendable from Anceſtor to Heir, which is repugnanc 
and abſurd, and tor this Reaſon the Plaintiff had Judgment. Nel. a. 
526. pl. 11. cites 2 Lutw. 1324. [Trin. 2 Jac.] Hutchinſoa v. 
Jackſon. | TD Oe ag „„ F 
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| (W. e) Wills of Copyholds. Good. And what 22 (Lo) 
Words in Will extend to Copyholds, where Teſta- 
tor held Freehold and Copyhold. = 5 


1. A Seiſed of a Copy hold of the Nature of Borough-Engliſh 

I ſurrendered it to the Uſe of his Will, and by his Will de- 
viſed the Land to his eldeſt Son, upon Condition to pay 10 J. to his 
youngeſt Son, and afterwards the youngeſt Son entred for Nonpayment, 
and adjudged lawtul ; cited per Clench. J. Goldsb 154. Hill. 43 
Eliz, as Wilcock's Caſe. EA 
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2 Copyhold. 1 


2. A. ſeiſed of a Copy hold ſurrendered it to the of Uſe his Will and 
acviſed it to his eldeſt Son, paying his Debts, and 1901. to his Siſter; 
when of Age, bur if he failed to pay it, then the was to ae 
mich of the Eſtate as would amount to the Value. She came of Ag. 
bur the Son refuſed to pay her, whereupon the Homage allotred to hs; 
as much of the Land as they adjudged the Value of 100 l. but the 


Son, being admitted, refuſed to ſurrender the fame. Decreed to pay the 


Allottment or ſurrender according to the Uſe declared in the Will 
GED N. Ch. R. 24. 8 Car. 1. Marſton v. Marſton. Sd ar "AIAN 

cn Caſes 3. Purchaſor of a Copyhold after a Surrender made to him, befbre 
39. Davie v. Admittance, died, and by Will deviſed to one who was then his Hei» at 
N Ik Law, but his Wite, who was then with Child, was after delivered of 
Court bed a Daughter; the Deviſee thinking the Deviſe void ſuffered the Daugh- 
it ciear that ter to be admitted, and rented the Copyhold of her for 20 Tears, and paid 


the Copy- the Rent, and then brought his Bill as Deviſee; Per Cur. had he 
holde oa. come in Time he might have had a Decree, but after 20 Nears, ant“ 


reed for 


10 paſs by Payment of Rent fo long, it is too late. N. Ch. Rep. 76. Mich. 13 Car. 2. 
the Will; Daire v. Beverſham. . n 
For that F . 


the Purchaſor had an Equity to recover the Land, and the Vendor ſtood truſted for the Parch ior, | 


and as he ſhould appoint till a Conveyance executed, but that the Plaintiff came too late. — =; 
Chan. Rep. 4.5. C. S. C. cited 9 Mod. 55. | . nh 


| The Copy- 4. A. had Freehold and Copyhold Land, and makes his Wi! in 


hold will theſe Words, I give all my Eftate of what kiad ſoever, not before ii. 


paſs by the 


Will fifa „% by me, to my Wife, whom I make my Executrix,; And it was held 
Surrender the Copyhold Land did paſs, not by force of the Words alone, but 

was made) becauſe it appeared that he had made a Surrender of the Copyhold 
r:ough rhe Eſtate before to the Uſe of his Will. 12 Mod 594. cites Mich. 32 


Will rakes | CE 3 ws II 
0 Norte Car. 2. Rot. 473. in Cafe of Shaw v. Bull. 
tak. VVV 


been ſurrendered. See Cary's Rep. Hill. 1 Jac. Manwood's Caſe. 


5. W. B. Rector of D. in E. by Will in Writing atteſted by three Vit. 
meſſes, deviſed to his Wife a Copyhold Eſtate in Ealing; atterwards the 
Teſtator, on the Day of his Death, directed his Nephew to obliterate ſome 
Dewviſcs, but nothing as to the Copyhold deviſed ro his Wite, and then 


canied a Memorandum to be wrote that he had examined, peruſed and ap- 


peared of the Will as ſo obliterated and altered by his Nephew in his 


Prelence, but did not republiſh it in the Preſence ot three Witneſſes, but 


directed his Nephew to carry it to Mr. Eldred, to have it wrote ot fair, 


vut before it was brought back, became delirious. Held to be a good Will, | 


and the Truſtees decreed to ſurrender accordingly. 2 Vern. 495. pl. 
449. 1705. Paſch. 1705. Burkitt v. Burkitt. Yo 


2 bern 597. 6. A. ſurrenders Copyhold Land to the Uſe of his Will, and then 
. pr $30 ,, makes his Will in Writing, and deviſes his Freehold and Copyhold to 
Arn. Charitable Uſes, The Will was all Written with his own Hand, but 


Artorne | : £6 n FE. : 
8 had no Witneſſes to it. A, made a Codicil, reciting the Will, and this 
Barnes §. C. 4 Witneſſes to it. It was urged, and not denied, that doubtleſs the 


but 8 P. Copyhold was well deviſed, for that paſſed by the Surrender, and 


as to the 
Copyhold 


not by the Will; But Lord Cowper decreed the Will was not good 


docs not to paſs the Freehold, and not being good as a Will, it could not ope- 
appear. rate as an Appointment, Ch. Prec. 270. Mich. 1708. Attorney Ge- 


— A Will geral for Sidney College v. Bains. 


of a Copy- 


hold "cnnt nat atteſted even by one Witneſs is ſufficient to declare the Uſes of a ſurrender made 
by him, and it falls within the Reaſon of Caſes cited, that, the Party is in by the ſurrender, and not 


by the Will and the R-afon equally holds to give a good Title under the ſurrender, tho' the Will 


is not atteſted by any Witneſles at all, but ſuch Will muſt be in Writing, and then its being ſign'd 
eſtator 
5 cbuld 


by the Percy s {1h tent; Ard it is the ſame in Caſe of a Truſt of a Copy hold, where the 
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could not make a Surrender of it, tho" it was objected that this differs from the former Caſe, where 

| a ſurrender is made of a Copybold Eſtate to the Uſe of a Will, by reaſon that there the Party is in 
by the ſurrender, whereas here the Truſt paſſes merely by the Will, and that therefore the Will 
ought to have had the three Witneſſes ; But Lord Chancellor's Opinion was, that this Point muſt 
be ſo determined in Caſe of Truſt, and if ſuch Atte ſtation is not neceſſary where the Copyhold is not 
in Truſt, it muſt conſequently be the ſame where it is in Truſt; And in this Caſe Equity follows the 
Law, and that this Court is never more ſtrict in requiring Ceremonies to paſs the Truſt of an Eſtate, 
than it is to paſs the legal Incereſt in it. Barnard, Chan. Rep, 12, 13. Paſch. 1740. Tuffnell 
y, Page. | 15 


— 


_— 
N 


5. A. ſeiſed of Freehold and Copyhold deviſed al} his Real Eftate 
or Payment of His Debts, but had not ſurrendered the ſame to the Uſe 
of his laſt Will. Lord C. Parker was of Opinion, that if the Free- 
hold Eſtate was not ſufficient to pay the Debts, the Copy hold thould 
come in Aid, and directed the Maſter to ſee if the Freehold was ſuffi- 
cient without the Copyhold. Wms's Rep. 443. Trin. 1718. Drake v. 
= t EEE on: CNV 5 
9. But in Caſe of ſuch Deviſe by the Father, where he left 10 Debts, 
and the Copyhold being Borough-Engliſh, deſcended to the youngeſt Son, and 
there being 3 Sons, Lord C. Parker ſaid, that tho' with regard to Cre- 
ditors the Copy hold would be liable, yer as between the Sons it would 
be a doubttul Caſe, Wms's. Rep. 444. Trin. 1718. Drake v. Ro- 
binſon. 5 8 3 os 
9. A Deviſe of all his Eſtate whatſoever comprehends all that a Man 
has, Real or Perſonal, and when there is a Surrender to the Uſes of his 
Will, a Copyhold Eſtate will fall under the fame Conſtruction, 
E Comyns's Rep. 337. Paſch. 6 Geo. 1. C. B. Scott v. Alberry, 5 5 
10. By a Deviſe of * all his Lands, Copyholds, ſurrendered to the * Arg. 9 
"Uſe of a Will, will paſs ; And fo it will by the Words + a/l his Rea} Mod. 75 
| ard Perſonal Eftate; Admitted, 9 Mod. 72 Mich. 10. Geo. in Cafe of ada 
= .cS4 Mer LOT $4 5 4 
-— + A contrafted for Purchaſe of Lands, Freehold and Copyhold, It was e | 
Deviſe of Real Eſtate, thoſe Copyholds would paſs in Equity ; Arg. 9 Mod. 75. cites the Caſe of 
Woodyer v. Greenhill. | | EE os an oy er 
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11. A Surrender was made of a Copyhold Eſtate to Truſtees to the Uſe 
of the Will ; a Will was made with only 2 Witneſſes to it. It was admit- 
ted, that a Will of a Copyhold Eſtate does not require three Wit- 
neſtes, but this is a Deviſe of a Truſt relating to Lands, fo within the 
very Words of the Statute of Frauds; the Heir controverting the 


WF Surrender and the Will, this Point was not determined, but two 
Itlues ordered, tho' the Chancellor ſeemed to be of Opinion, that the 


Deviſe of a Truſt muſt enſue the Nature of the Eſtate, and not make 
it to be neceſlary ro have three Witneſſes, as the Copyhold might 
1 de deviſed without three Witneſſes, this may be a Queition to be de- 785 85 1 4 
5 | termined when the Iſſues are tried. Sel. Caſes in Lord King's Time, „„ i 
ä 15 Geo. Appleyard 'y, Wood, oe nn e 


3 112. On Appeal to Ld, Chan. the Caſe was, 8 M. having Iſſue 3 Daugh- ws, Rep. 
e ters, (viz. ) Mary, Martha, and Samuela, and having Freehold Lands Hill Vac. 
l mn A. J. and W. and ſome Copyholds in J. (ſome of which he had ſur- 1733. An- 


| rendered ro the Uſe of his W1ll) he made a Will, and deviſed Part to 3 * | 
is, | Truſtees for Charities, and to each of his two Daughters, Martha and * _ # 
_ Samuela, diſtinct Part of his Freehold Lands, and Money and Lega- 1 

cles, to his Wife the Houſe he lived in, and ſeveral Cloſes by Name, bl. 
1, till his Daughter Mary ſhould attain 21, and then are theſe Words, 1 
or and after then the Houſe and Grounds, and all other my Meſſuages, Cti- „ 
1 lages, Lands, Tenements and Hereditaments whatſoever in A. F. and M. 1 
5 ut herein before otherwiſe diſpoſed % with their, and every of their Appur- 11 
10 tenances, unto my ſaid Daughter Mary, and to the Heirs of her Body, to 1 


enter upon at her Age of 21, and not ſooner. 


Ppp Mary 


* 9382844 2K : :::: 4 : 
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Mary marries Plaintiſt Andrews, and Bill brought by them tor ,, 
Injunction, and to have the Want of a Surrender lupplied. 
Quere 1. Whether the Words of the Will were ſufficient to paſs tie 
other Copybold in A. to the Daughter Mary ? LE 5 
2. It Equity ſhould ſupply the Want of a Surrender ia this 
Si hy | 
Heard at the Rolls 10 Feb. 1132. and held that the Copyhold n95 
deviſed ro Charities did paſs by general Words to Plaintitt Mary, 4-4 
that Equity ſhould ſupply the Want of a Surrender, and decreed aucgyy. 
ingly, and a perperual Injunction. = PO 
Ejectment was tried before Juſtice Cowper, and a Cafe made for the 
Opinion of C. B. where it was held, that the Words were ſufficient © 
paſs Copyhold, and the Maſter of the Rolls of the tame Opinion; and 
as to the ſecond Point, the Parent is the proper judge of the Provilion 


—_ 
"I 
Ds 


ol his Children, and here is no Children provided tor. 
Upon Appeal to Lord Chancellor it was objected, that the Copy. 
hold Lands did not paſs, and that Equity ought not to aid a Surrey; 
to the Prejudice of two other Siſters, who with Plaintiff were Heirs 1: 
Law, nd Plaintiff better provided tor than the two other Sitters, an. 
cluſive of Copyhold, and here there were other Freehold Lands where. 
oa the general Words might perse. 
Lord Chancellor ſaid, the Rule of Evidence is the ſame here as at 
Law, the proper Evidence of Surrenders, or Title to a Copyhold, is 
the Court Roll, or a Copy of it, or it mult appear they exiſted once, 
and are loſt &c. and ſo make way to go into Parol Evidence. 
Plaintiff has no Title at Law. and as to an Equity Title, if it does Y 
not appear to be Teſtator's Intent to give this Copyhold to Mary, te 
Court ought not to give it, but mult expound and collect Teſtators In- AF 
tent from the Words of the Will. It is clear, that the general Words, 
(viz. of all other) will take in the reſt ot Copy hold as well as Freehold. 
As to Caſes where a Surrender is not ſupplied, they ſtand upon this 
Reaſon, that the Intention could not be collected to give Lands to Uſes 
to which Teſtator could not give them, but when the Intention can be 
collected, though there are improper Words, yet they paſs in Conſideration (| 
this Court, where, if there had been a Surrender, they would have patled 
in favour of Credicors &c. and was of Opinion, that the Teſtator in- 
tended to compriſe Copy hold in the Deviſe to his Daughter Mary, and 
it he did fo, the Rule is general, that /uch Deviſe is good to a Mie, 
Junger Children, or Creditors, but objected that Mary is not the young 
eſt Child, ſhe is indeed eldeſt, but piece of a whole Heir at Law, and 
it ſole Heir, yet it is common in Caſes of Portions, that the Eldeſt is 
conſidered as the Voungeſt if not provided for. 1z Caſe of Borough 
Engliſh, the Youngeſt my be confadered as Heir, ſo in Gavelkiad; In te- 
gard to what does not deſcend in Common, they ſtand in Place ot 
Younger Children ; to determine otherwiſe would be to determine upon 
Words, and not according to the Nature of Things. SO 
As to the Provifion made for Mary, he don't know that Court hath 
gone minutely into the Conſide ration of that &c. otherwiſe where the 
Heir is totally diſinherited. In Boſs and Bols the Heir had but 
61. a Yar, & de Minimis not curat Lex, and in Effet a total Diſks 
_ riſon, but where there is a Proviſion not unreaſonable, and where the 
Heir is not leſt in a deſpicable Condition, the Court has not gone ſo tar. 
In Caſe of Burton and Floid, ic was laid down by Lord Harcourt in 
the ſtrongeſt Terms, and there, after an Eſtate Tail a Surrender was 
tupplied ; and here Defendants claim another Eſtate by the tame Wil; 
and where a Deviſee claims a Bounty, he muſt take the Whole, ot 
' reje&t the whole, according to the Will, Decree was affirmed. 1 


A 


+. 


: z 
15 
1 
11 
19 
1 % 
: 
* 
1 
; 
3 
4.7, 
= 
Z 3 
i 
2 
. 5 
of | 
1 » j i 
: if 
0 
| 
3 T8 
=. 
'Þ 
$1 
\ ? 
1 
14 
1 31 
TH 
x * 
5 
1 | 
1 
1 Ls: 
7. 
: 
YE 
. 
7 8 - 
1 
: : 4 
| 1 
1 
* 11 
"7 
1 
\n 
b $: 
#1 
N 


1 MI v % ICS 7 ot as — 
r e CE 


1 


_ == 
= 


" Gia 


The Quantum of a Proviſion of a Child is in the Father's Power and 
Diſcretion ; A Man is bound by Nature to provide tor all his Children, 
and in this Caſe the Father had provided tor two, and intended to pro- 
vide for the third; he intended to make a compleat Proviſion, and 
give all that he had among his three Daughters, and to leave nothing 
to deſcend. 
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en Equity, Of Bill in Canary eee 


pyholds. 


1. A Suit was touching certain Lands which the Plaintiff claimed by 

Leaſe, and the Defendant as Copyhold, and becauſe the Plaintitt 
 {ailed in his Proof, and the Defendant ſhewed his Copy and ancient Court 
Rolls, proving it to be ancient Copyhold, the Lands were decreed to 

E the Detendant according to the Copy againſt the Plaintiff, his Execu- 

E tors and Aſſigns, till the Plaintiff ſhould prove a better Title. Toth. 122. 
E cites Fotherington v. Ed ſington. 


2. The Plaintiff's Bill was, for that he being a Copyholder leaſed to 
the Defendant for Years, and the Defendant hath digged Gravel, and 


ſold the ſame away, whereby the Copy holder is prejudiced ; the De- 


tendant juſtified, tor that the Copyholders are not puniſhable in Waſte, 
which Cauſe this Court alloweth not of; tor though the Copyholders 
of the Manor are not punithable, yer the Leſſee of Copyholders ot the 


Manor are puniſhable, therefore a Subpaena is awarded to ſhew Cauſe, 
why an Iajunction ſhall not be granted for ſtaying his digging of Gravel, 


and felling Woods upon the Copyhold Lands, Cary's Rep. 89, 90. Cites 


19 Eliz. Dalton v. Gill and Pindor. 


3. A Decree is made tor the Defendant to enjoy certain Lands, as 

well Copyhold, as Cuſtomary. Cary's 

- Ramboran v.04 exaance, df] „ 

J. A Compoſition formerly made between Lords and Tenants ought to 

bind a Purchaſor or an Heir; 1o decreed, Toth. 111, cites 40 Eliz, 
Sterling v. Tenants of Burton, ) 


Rep. 105. cites 21 & 22 Eliz. 


5. Where a Bill is brought for Surrender of a Copyhold Eftate held for 


Lives, the Lord muſt be made a Party, becauſe when the Surrender is 
made, the Eſtate is in the Lord, and he is under no Obligation ro new 
grant it; contra in Caſe of Copyholds of Inheritance, for there the Lord 
need not be a Party. Mich. Vac. 1720. in Can. „ 


6. Bill was brought for ſpecifick Performance of Covenants. The 


| Dlaintiff ſold the Defendant a Copy hold Eftate of the yearly Value of 16 J. 
| (on which was Timber to the Value of 150 l.) for 630 J. and covenanted 
to ſurrender on or before Michaelmas then next; che Defendant paid 10 8. 


in Part of the Purchaſe, enter d on the Premiſes, cut down Timber, ſtocked 
the Land, and did every Thing as Owner. The Plaintiff proved he gave 
Notice in Writing, that he would ſurrender next Court- Day, and attended 
accordingly ; On the Detendanr's Part there were ſeveral Proots, that he 
was diſordered in his Senſes, and though there be Proof that the Tim- 


ber was of the Value of 150 J. yet as no Cuſtom is alledged of the Te- 


nants having Power to cut it down, it mult be according to the Com— 


mon Law, by which the Tenant has no Power over it, and therefore a 


plain impoſition. The Chancellor was of Opinion, it was a great Over- 
Value, and that his cutting down of Timber was a convincing Proof of 
his Folly, becauſe a direct Forfeiture; but as it is, it is a Matter meer- 
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Copyhold. 
ly at Law; the Covenant is to ſurrender at or beſore Michael mas; you 
ſay you were ready at the next Court, which does not appear to haye 
been before Michaelmas ; if Surrender had been, Action would have laid 
at Law ; Bill diſmiſſed. Sel. Caſes in Chance. in Lord King's Time 
3. Mich. 11 Geo. Edwards v. Heather. 3 8 
7. It Vendee of a Copybold by Articles of Agreement files a Bill againg 
the Copyholder for a ſpecifick Performance, and makes the Lord 4 Par 
to compel him to admit according to the Agreement, the Court will de. 
cree the Admittance ; but there having been zo Tender of a Surrender ;; 
| the Lord in this Caſe, and conſequently no Reluſal, the Lord was yy. 
dcred his Cofts. G. Equ. R. 188. Hill. 12 Geo. 1. in Canc. cite, 
Sayle v. Reeves. N 355 


2 1 4 6 a n 


| F. e) Diſputes at Law and in Equity ; between Lord 
VU and Tenants. 5 


1 T I is decteed, that the Defendant and his Heirs ſhall from Time to 
I Time yearly pay to the Plaintiff and his Heirs, Lords of the Ming 


| 
of Kenetworth, e Rent of 3 5s. 4 4. for the Piece of Ground called the 4 
Hawte, together with the Arrearages thereof, ſince the 6. of E. 6. and 
ſhall henceforth do Suit and Service to the Court of the Plaintiff and his 1 
Heirs, Owners of the ſaid Manor, and the Plaincift and his Heirs ſhall _- 
have and receive the Fines and Amerciaments of Service done by the | 
 'Tenants of the ſaid Hawte. Cary's Rep. 73. cites 6 Eliz, Fol. 145. + 
J oEoOoIEiET „ 5 4 

2. The Court compelled the Lord to admit a Tenant Copyholder t . 
ſue at Law without any Forfeiture of his Copyhold. Mich. 31 & 32 3 
Elz Fo; 21. , ft e ⁰ ⁰ ⁰⁊ẽůZà» ns? 3 
3. A Suit was to compel the Lord to grant a Licence to let a Copyhold, 3 
but becauſe the Defendant by his Anſwer ſaid that the Copyhold was for- Bs. 
Feited, the Court would not inforce him to grant a Licence till the For- 1 
teiture was examined. Toth. 10), 108. cites 1592. Ballard v. 8p 
wig ei Pf dd d 
2 Fe, 4. A Copyholder can have no Aſſiſe of Common againſt his Lord, but 0 
Colcot v. is to be reliey'd in Equity. Toth. 108. cites. 38 & 39 Eliz. Tenants t 
Lea. of Petworth v. E. of Nhe... 8 i 
Gilb. Treat. $5. Alteration of a Cuſtom by Conſent of Lord and Tenants was allow'd ſe 
of Ten. 292, in Chancery, and decreed accordingly. Lex Cuſtom'. 323. Cap. 35 * 
[ 293. 8 F. cites 10 July. 44 Eliz. Dyer v. Dyer. VV 
. Gilb. Treat. 6. Lord of a Manor was decreed to admit Copy holders at a Fine certain, pl 
i of Ten. 292. hich he afterwards refuſed to do; and thereupon Copyholders were re- th 

f ſays Quere, ; { . ed . 

i Whether it lieved, who were no Parties to the Decree. Hard. 169. Arg, cites the 0, 
[1 will reduce Caſe of the Earl of Derby v. Wainwright. e ;B 
1 2 pr a Certainty at the Suit of all the Copyholders ; for though there be an Equity in mode- C 
{il rating an exceſſive Fine, yet it ſeems there is none to reduce an uncertain Fine to a certain one at the ba 
4 Suit of the Tenants. | 2 
| 2 Bulſt. 336. . If a Lord of a Manor, where the Cuſtom is for a Copy holder to 1 
| S. C. and 3 i gr . _ g PY | v. 

i 3 nominate his Succeſſor, refuſes to admit a Perſon named by a Copyhoiger io 
1 Cur. that be his Succeſſor, he cannot bring an Action on the Caſe againſt the Lord, de 


the Action and has no Remedy to compel the Lord to admit him but by Order in 
FCCVö˖c Chance!), 


2 _ 


— — 4w-— 


D _—_—_— 
mo S etc. Mi. om. 


Copyhold. 241 
Chancery, and the Remedy againſt a Lord of a Manor tor Non- admit- does not lie 


tance is only in Chancery, Cro. J. 368. pl. 1. Paſch, 13 Jac. B. R. rok * 


Ford v. Hoskins. admit; and 
5 | ; a 5 Coke Ch. J. 
aid the Plaintiff might go into Chancery. Roll Rep. 125. pl. 9. S. C. adjornatur. — Ibid, 195. 
pl. 37. 8. C. adjudged, per tot. Cur. againſt the Plaintiff, — Mo. 842. pl. 113). S. C. reſolv'd that the 
Action does not lie. i 
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g. The Court compelled a Lord to admit a Tenant. Toth. 65. Mich. S. P. Toth. 
or Hill. 5 Car. Newby v. Chamberlain. 8 * 170 ods 
9. Mortgagee of a Copyhold Eftate was reliev'd againſt the Lord who had 85. 
got Poſſeſſion, and a Releaſe from the Mortgagor, and the Court held, that 
Tho? ſuch Releaſe had extinguith'd the Entry of Mortgagor, yet the 

ſame ſhould enure to the Benefit of him that had the former Right in 

Truſt only, and for the Uſe of Mortgagee ; And decreed the Polletlion 

to him accordingly againſt the Detendants, and all claiming under 

them, and that the Lord of the Manor ſhould account for the Profits 

ſincc his Entry, deducting only his Fine. N. Ch. R. J. 5 Car. 1. 

Lucas v. Pennington & al. VVV 

10. An Iſſue as to Fines of Copy hold, whether certain or arbitrary, having 


been tyyd at Law the Court would not relieve otherwiſe than for Pre- | 

ſervation of Witneſſes. 2 Chan. Rep. 76 24 Car. 2. Smith v. Saller. g 
ö 11. Tenant for Life of a Copyhold with a contingent Remainder to i 
| his firſt Son in Tail, having no Son born, and thinking to veſt the a 
5 whole Fee in himſelf, buys in the Reverſion in Fee of the Copyhold { 
„ at 5501. but finding this would not by Merger (the Freehold being in ö 
; WE the Lord) deſtroy the contingent Remainder, brought his Bill to be ] 
| E reliev'd againit the Security he had given for the Purchaſe Money, 
. bdeing deceiv'd as to to the Effect of his Purchaſe; Per Cur. pay Princi- , 
; pal Intereſt, and Coſts, or be diſmiſt with Coſts, 2 Vern. R. 243. \ 
, v nn ue hens 4 

| E 12. A Cuſtomary Tenant opened a Copper Mine in his Land, and dug x 
and ſold Ore, and died, and the Heir continued digging and diſpoſing | a 
ol great 8 out of the ſaid Mine. The Lord of the Manor 1 

, brought a Bill againſt the Executor and Heir for an Account of the faid 1 
— Ore, and alleging, that theſe Cuſtomary Tenants were as Copyhold {i 
x Tenants, and that the Freehold was in the Lord. And Lord C Cow- 4 
"Ry per held that the Executor was liable, and diſtinguiſhed between this N. 
N which was a taking away the Lord's Property, and other Treſpaſſes as 1 

it die with the Perſon, as that of Plowing up Meadow, or ancient Paſ- 4 
85 ture, but ſent it to Law to try the Right of the Tenant, there be- 1 
ing Proof that the Tenants uſed to fell Timber, and dig Stone, and . 
4 fell it. But there never having been any Copper-Mine before diſco- 1 
5 vered in the Manor, the Jury could not find that the Cuſtomary Te- 1 
nant might by Cuſtom dig and open New Copper Mines, ſo that, upon wy 

1 producing the Poſtea, the Court held, that neither the Tenant without MH: 
e- the Conſent of the Lord, nor the Lord without the Conſent of the Tenant, 1 
he | could dig in theſe Mines, being new Mines. Wms's Rep. 406. Hill. 1 
| 1717. Biſhop of Wincheſter v. Knight. 5 : 4 

13. A Bill is brought by the Lora of a Manor to recover a Fine for a 1 
e. Copy hold on a Suggeſtion, that the Defendant was admitted by Attorney, "i 
1 but ſometimes pretends the Attorney had no Aut hosity to take ſuch Admit- 11 
tance; The Detendant anſwers as to Part, and demurs as to Relief. 1 

| The Demurrer held good. 3 Wms's Rep. 148. Mich. 1732. North 19 

0 v. Strafford. 5 „ It! 
f 1 14. A fangle Copy holder is not relievable in Equity for an exceſſive Fine, 1 
10, becauſe this is determinable at Law; But, to avoid Multiplicity of Suits, i. 


Coroner. 


ſeveral Copyholders may join to be relieved againſt a general Fine that 
ceſſrve. 3 Wms's Rep. 155. pl. 88. Mich. 1132. Cowper v. Clerk 


For more of Copyhold in general See Common. Court. Cy "Og 
Manor. Steward of Courts, And other proper Titles, Ron 
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Coroner. 
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(A.) His Antiquity and Qualification. 


© Coroners I. 14 E. 3. cap. 8. 1 NAC TS, That no Coroner ſhall be ſhown un. 


'Þ 22 I. % he has Land in Fee ſufficiem in the ſa 
Guardians County whereof he may anſwer to all People. „ 
Sw. | | 


Peace, and therefore the Comwon Law did not only require expert Men to be Coroners, but Men 
of ſufficient Ability and Livelihood, for 3 Purpoſes ; 1ſt, The Law preſumes that they will do their 


Duty, and not offend the Law, at the leaſt for Fear of Puniſhment, whereunto their Lands and Goods 
de ſubject. 2dly; That they be able to anſwer to the King all ſuch Fines and Duties as belong to 
him, and to diſcharge the Country thereof, wherewith the Country being their Electors were charge. 
able. 3dly, That they might execute their Office without Bribery. 2 o 


2. The Coroner, tho' in Original later than the Sheriff, was never 


theleſs very ancient; he was the more Servant or Officer to the King 


of the 2, His work was to 1nquire upon View of Manſlaughter, and 
by Indictment of all Felonies as done contra Coronam, which for- 
merly were only contra Pacem, and triable only by Appeal; As alſo 
de was to inquire of all Eſcheats and Forteitures, and them to ſeiſe; 
He was alſo to receive Appeals of Felonies, and to keep the Rolls of 
the Crown Pleas within the County, It is evident he was an Officer 
in Altred's Time; tor that King put a Judge to Death for ſentencing 
one to ſuffer Death upon the Coroner's Record, without allowing the 
Delinquent Liberty of Traverſe. 'This Officer was made allo by 


Election of the Freeholders in their County Court, as the Sheriff was, 


and from amongſt the Men of chiefeſt Rank in the County, and {worn 


in their Preſence, but the King's Writ lead the Work. Bacon of 


derived a Corona, and fo called, becauſe he is an Officer 


| _ Government. 66. 
4 Inſt, 251. 3. His Name is 


Cap 59- of the Crown, and hath Conuſance of ſome Pleas, which are caller! Pl 
mY i cita Coronæ. 2 Inſt. 31. ATA EET en 
deals prin- 3 


cipally <vith Pleas of the Crown, or Matters concerning the Crown. 


4. Coroners in every County, and Sheriffs, were ordain'd to ket 


the Peace, when the Earls dilnuiied themielves of the Cuitody ot tte 
5 ws Countics 
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Counties and Bailiffs in Place of Hundreds. 2 Inſt, 31. cites the 
Mirror. Cap. I. S. 3. ; 5 IG 8 
A Common Merchant being choſen a Coroner was removed, for 
that he was Communis Mercator. 2 Inſt. 32. „„ 
6. They are of ſo great Antiquity, that their Commencement is not 
known ; Per Doderidge J. 3 Bulſt. 196. Paſch. 14 Jac. 


— 
— — 


(B.) His Election. 
1. en. 1. cap. 10. LOraſinuch as mean Perſons and indiſcreet nom of It ſeems that 
e late are commonly choſen to the Office of Coroners, at this Day 
io here it is requiſite, that Perſons honeſt, lawful and wiſe ſhould occupy ſuch che N 21 
Offices ;, it is provided, that thro all Shires * ſufficient Men ſhall be choſen is hot _ 
to be Coroners of the moſt wiſe and diſcreet Knights which know, Will, for remov- 
and may beſt attend upon ſuch Offices, and t which lawfully ſhall attach ing a Coro- 
aud preſent Pleas of the Crown, and that Sheriff's (ball have Counter-Rolls if 3 
with the Coroners, as well of Appeals as of Inqueſts of Attachments, or u 
other Things which to that Office belong. 1 Lund with- 


ty it ſufficeth, altho' he be not a Knight notwithſtanding that this Statnte which requireth that he 


- 8 


Pl. C. 42, 43. Cap. 9. 8. 3 8. „ „ 8 . 
* The Office of a Coroner ever was, and yet is eligible in full County by the Freeholders, by the 


Country had a great Intereſt and Benefit in the due Execution of his Office, and therefore the Com- 


mon Law gave the Freeholders to be Electors of him, 2 Inſt. 174. 


anſwer the ſame. 2 Inſt. 1195. — Ibid. 466. S. P. 2 Hawk. Pl. C. 43. Cap. 9. S. 8 S. P 


our old and later Books; only the Sheriffs have Counter-Rolls with the Coroners by Force of this 


7 


to the Sheriff only in caſe of Appeal or Indictment of Death, ir is not ſufficient to remove the Re- 
= cord, becauſe he is not Judge of the Cauſe, but has only a Counter-Roll. 2 Inſt. 176. | 


2. 28 E. 3. cap. 6. Coroners ſhall be choſen in full Counties, by the Com- 
mons of the moft moet and lawful People that can be found there, ſaving to 
the King and other Lords, who ought to make ſuch Coroners their Seigniories 
and Franchiſes. JJ) d 
3. 33 H. 8. 12. Coroner of the King's Houſhold ſhall be appointed by 
r ... 
4. The Writ De Coronatore eligendo lies, where a Man who is Coroner 
of any County dies, or is diſcharged of his Office, then that Writ ſhall 
be awarded unto the Sheriff, that he in full Couuty by the Freeholders 
ol the County, chuſe another in his Place, and to certify the Election, 
and his Name, who is choſe, in the Chancery. F. N. B. 163. (K) 
F. The Fuftices of B. R. are the Sovereign Coroners of the Land. 
6. Coroner or not Coroner ſhall be tried by the Country; For he is 
choſen in the County by the Country. Jenk. 90 pl. 14 - 
. The Chief Fuftice of B. R. is the Sovereign Coroner of all Eng- TE: 4 
land. 4 Rep. 57. 8. by the Reporter. Trin. 30 Eli. 1 804 =P 
B25 8 8 21 Trin. 1658. 
. AL 


in the Coun- 
be a Knight. For thoſe Words are pur into rhe Starute, to the Intent that he ſhonild have ſufficient 
within the County, and for no other Cauſe, F. N. B. 164. (A.)—— 2 Inſt. 176. S. P.——2 Hawk. 
King's Writ De Coronatore eligendo, and the Reaſon thereof was, for that both the King and the 
= + Seeing that Coroners are elected by the County if they be inſufficient, and and not able to anſcber 
= ſuch Fines and other Duties in reſpect of their Office as they ought, the County, as their Superior, ſhall 


By this it appears that the Coroner is Judge of the Cauſe, and not the Sheriff, and this agrees with 


Act, and therefore a Certiorari may be directed to the Sheriff and Coroner to remove an Appeal by 
| Bill before the Coroner, becauſe the Sheriff hath a Counter-Roll ; But if the Certiorari be directed | 
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the Inquiry ver conti 


dictment, though the King went out of the Verge, yet the Indictment ought to 
R. for that is the Center whereunto all Records of that Nature do fall, and there the Offence might be 
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244 Coroner. 
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Un the 


King's Commiſſion, but from the Election of the County, in Purtiance of 
the King's Writ, ifſuing out of, and atterwards returned into the Char 


cery. 2 Hawk. Pl. C. 43. cap. 9. S. 5. 


(C) His Duty and Authority. 


Statute the 

Coroner had Nv | 2 „„ ä | 
the ſame Authority he now hath, in Caſewhen any Man come to violent or untimely Death, ſu der 
viſum Corporis &c. Abjurations and Outlawries &c. Appeals of Death by Bills &c. This Author 


| Before this t. Magna Chart. cap. 17. Nꝰ Coroner ſhall hold Pleas of our Crowy. 


of the Coroner, viz. the Coroner ſolely to take an Indictment ſuper viſum Corporis, and to take Ae 


Appeal, and to enter the Appeal, and the Court remains to this Day ; but he can proceed no further 


either upon the Indictment or Appeal, but to deliver them over to the Juſtices ; and this is ſaved to 


them by the Statute of W. 1. cap. 10. And this appears by all our old Books, Book. Caſes, and conti. 
nual Experience. 2 Inſt 32 —Ibid. 176. S. T7. VVßůö 2 naman 


This is un- 2. 28. E. 1 cap. 3. S. 8. Enacts, that foraſmuch as heretofore many 


ger ſtood of Felonies committed within the Verge have been unpuniſhed, becauſe the Cri. 


Fielonies of 


he Death vers of the County have not been authoriſed to inquire of ſuch Manner of te. 


of Men; for /onies done within the Verge, but the Coroner of the King's Houſe which jy. © 


nues in one Place, by reaſon whereof there can be no Trial made in 


of that Fe- que Manner, 
Jony belongs | | 


to the Office of the Coroner of the Verge. 2 Inſt. 549, 550. Rs | 
| Hereby it appears, that by the * Common Law the Coroner of the County could not intermedile 
within the Verge, but the Coroner of the Verge, and that if he took an Indictment of the Death of 
aà Man, it was not allowable in Law; and ſo it is if the Coroner of the King's Houſe take an Indit- 
ment of the Death of a Man out of the Verge, it is coram non Judice. And if an Indictment of the 
Death of a Man being flain out of the Verge, be taken before the Coroner of the King's Houle, and 
the Coroner of the Count » and ſo enter'd of Record, it is ſufficient, becauſe the Coroner of the 
King's Houſe joined with him, who had no Authority. 2 Inſt. 550, _ RI, oe a 
* S. P. adjudg'd, Paſch. 24 Eliz. in B. R. Swift's Caſe, who was indicted before the Coroner of 
the County of Middleſex for a Murder done in Tuthill in the ſaid County, which Indictment being 


removed into B. R. he pleaded, that Tuthill was, and yet is within the Verge, and this was adjudged 


a good Plea, and he was diſcharged of that Indictment. 4 Rep. 46 b. 


And yet = 3. Nor the Felons put in Exigent, nor outlaw'd, nor any 7. Hing pn 


the Felony ſented in the Circuit, the which has been to the great Damage of the King, 


__ - and nothing to the good Preſervation of the Peace. 


for at this | 


: Time it might, after the Remove of the King, be inquired of in B R. if the Bench ſate in that 


County, or before Juſtices of Oyer and Terminer &c. or iſ the Coroner of the N had taken an In- 


heard and determined. 2 Inſt. 550. 


But this Act was made for more ſpeedy Proceeding; for being removed into B. R. there ought to 


be 15 Days &c. 2 Inſt. 550. 


10 Appel S. 9. It js ordain'd, that from henceforth in Caſes of the Death f 


of Murder Men, whereof the Coroner's Office is to make View and Iuigueſt, it Hallle 


he Defen- | 
OT commanded to the Coroner of the Country, that he, with the Coroner of ile 


ed, that at Kings Houſe, ſhall do as belongeth to his Office, aud iurol it. 


Hampton 


Court, within the County of Middleſex, within the Verge, by Inquiſition taken before R. V. then 


Coroner of the Houſe of the King, and al ſo one of the Coroners of Middleſex Super viſum Corporis, 
he was indicted of Manſlaughter, and arraign'd thereupon before Commiſſioners of Oyer and Termi— 


ner in Middleſex and confeſs'd the Indictments, and pray'd his Clergy. Reſolv'd, that this Indict. 
ment was well taken, and within the Statute of Articuli ſuper Chartas, which ſays, that in Caſe of 
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ay ev a an 


e removed into B. 
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3 pl. 29 cites 27 All. 55. 
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Death within the Verge, it ſhall be ſent to the Coroner of the County, who with the Coroner of the 
Houſhold of the King ſhall do his Office as belongs to him; and though it was objected that the Sta- 
tte requires two Perſons, and therefore one cannot execute it; For ſecurius expediuntur Negotia 
commiſſa plur ibus, et Plus vident Oculi quam Oculus; and that Una Perſona non poteſt ſupplere Vicem 
duorum, yet in this Caſe of ſeveral Authorities it was reſolv'd, that the Indictment was well taken; 
For the Intention and Meaning of the Act was perform'd, and the Miſchief recited in the Act avoid- 
ed as well as When one Perſon is Coroner of the Houſhold, and the County alſo, as it they had been 
two different Perſons; For though the Court removes, yet he as Coroner of the County may proceed 
&. 4 Kep. 45. b. 46. a. cites Paſch. 20 Eliz. B. R. Burgh v. Holcroft, z; Inſt. 134. cap. 72. 
§. C. | | > | 


. 10. And that Thing that cannot be determined before the Steward 
-vhere the Felons cannot be attached, or fur other like Cauſe, fhall be remitted 
19 the Common Law. TW Rs V e 

F. 11. So that the Exigents, Outlawries, and Preſentments ſhall be 
mage thereupon in re by the Coroner of the County, as well as of other Fe- 
lonies done out of the Verge; _ 5 1 = 

S. 12. Neverthele/s, they ſhall not omit by Reaſon hereof to make Attach- 

4. The Coroner inquires of all thoſe who are killed feloniouſly, or by 
Meiſadventure, out of Houſes, and who firſt found the Body, and if they are 
taken, and it they are Men or Women, little or great, and let by Main- N 
priſe till the next Eyre of the Juſtices, and the Name of the Parties hall 


E ments freſhly upon the Felontes done. 


te inrolPd, as the Name of the Coroner ſhall be. Br. Corone, pl. go. 


cites 22 All. 94. : ; : e 
5. A Man was indicted before the Coroner in Roll of the Coroners, and Coroners may 


NH upon this was otlaww'd upon the Roll of the Coroner ; Quære it the Coro- tale Appeal 


ay award Proceſs of Outlawry. Br. Cor l. 109. ci of Death, 
_ may el Wry. Br. Corone, pl. 109. cites 27 4, award 
All, 47. | | Proceſs tothe 


the Plea ſhall not be determin'd before them. Br. Corone, T "Wh _ 


6. Coroner took an Indict ment that a Man taken for Felony was con- Br. Corone, 
ducted to the Church by certain Friars, who were arraign'd upon it, pl. 411. cites 


and becauſe the Coroner had no Warrant to receive any Indidiment unleſs 8 
upon View of the Body, or by Writ ſent to him &c. therefore Writ iſſued to 


the Coroner to certity, if he had other Warrant or not. Br. Indictment, 


7. If a Man be taken by Proceſs, and after dies in Priſon, the Coro- 


ner ought to ſee him, which ought to be returned by the Sheriff to the 


Court. Br. Corone, pl. 167. cites 3 H. 85. e ed Ee 
8. A Wrir iſſues to the Coroners of the County to arreſt A. the Ar. 39 H. 6. 41. 


_ reft is made by one of them, or a Servant of one of them, it is good; but 


the Return of it ought to be in the Name of them all, and a Warrant made 
to the Servant of one of them to make the Arrett, ought to be in the 


9. In Re- diſſeiſin, Error is brought, the Error aſſigned is, that A. 32 H. 6.27. 
who ſat with the Coroners, Was not a Coroner, and yet gave Jud gment; 
this is Error; where two join in Judgment, When one of them has no 
Juriſdiction, it is Error; by the Juſtices of both Benches. Nemo de- 

bet ſe immiſcere Rei alienæ. Jenk. go. pl. 14. 8 
10. And it the Arreſt was made by a Servant of one of them, and it 

is ſo returned, and the Return ſays that A. made Reſcous upon ſuch Ar- 

ret made by the Servant of one of them, upon a Precept made by one of 
them, this is a bad Return, and yer an Attachment ſhall be awarded againſt 

the Reſcuſſer, and he ſhall he committed to Priſon, although he tenders a 
Traverſe to the ſaid Return; and this becauſe of the Deteſtation which 

the Law has for Diſobedience and Force againit the King's Mandate, 
and the Credit which the Law gives to the Sheriff's Return; There 


rr may 
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may be a Traverſe to a Reſcous returned by Weſtm. 2. . 
|. 65. ns Ry, 

: I : One Coroner can hold an Inqueſt upon the View of a dad R. 
Two Coroners ought to be Fudges in Re-diſſei/in ; One lerves to Proncunce g, 
Outlawry, but the Entry ought to be in the Name of All, and 9 of 40 

Proceſs directed to the Coroners. If there be only ove Coroner in ;; 

5 County ; that one will ſerve in all thoſe Cafes. Jenk. 85. pl. 6 . 
If the Coro- 12. It a Man be kil”d, and interr' d before that the Coroner has tg, 
ner finds ſuf- Inguiſſon upon View of the Body, the Coroner may lawtully toe 4, 


* [ 2 | 5 ö 
* by out of the Sepulture, to ſee the Wounds, to make a good Indictment; b. 4 


which the the Juſtices. Br. Corone, pl. 166. cites 21 E. 4. 70, 71. 
Hod) is bu- | | | | 


ried, he may dig bim up again and find thereof ſufficient 40 Days after the Burial, Quod Nor, bus 
the uſtices. Br. Corone, pl. 172. cites 2 K. 3. 2. Jenk. 162. pl. 8. cites S. C. but ſays it 0 


14 Days after the Burial ——2 Hale's Hiſt, Pl. C. 58. cites S. C. of 21 E. 4. 70 71. but mcntion, |} 4 
Days only. | — . | OR : 


* Keilw. 67. 13, A Coroner upon an Indifftment of Murder ſuper viſum Corporis, 


* 


db. pl. 9. . Huds the Murder, and that A. received the Murderer after the Killing, 


Trin 20 


7.8. p. by and that A. fugam fecit: This finding of the Coronor, as to the Re. 


ineux and ceipt and the Flight, was held void, by all the Judges of England. 


Kingſmill, 1 65 ſuch Indictment the Coroner has nothing to do, except as to him 
who killed the Man. The finding of the Killing, and of Flight, as to 


and that 


Procure- the Man-ſlayer, or, * as to the Acceſſories before the Fact, is good; 


ment was but + not as to Acceſſories after the Fact. Jenk. 177. pl. 54. 
out of that 3 j 8 

County. : 5 FF 3 wy 
IS. P. Mo. 29. pl. 95. Trin. 3 Eliz. Anon. — Dal. 32. pl. 19. S. P. agreed, and cites Stanford, 


Fol. 183. accordingly. 
14. 33 H. 8. cap. 12. Coroner of the King's Houſhold, with the 
Alſliſtance of any other Coroner, ſhall take the Inquiſition, and by a Fur 
of the Yeomen, Officers of the Houſhold, © | | 
15. 1&2 P. & MH. cap. 13.S. 5. Coroner muſt take the Evidence in 
Writing, and bind over the Witneſſes  _ 5 


16. The Coroner had no Power to take any Confeſſion for Treaſon, alleit 


the Coroner had a ſpecial Commiſſion from the King to do it. 2 li. 


a 17. The Mayor of London is the Coroner, but he ſhall not pronounce 
ri Keb. Judgment on Outlawry, but the Recorder. 8. Rep. 126. a. in Wage 
His Po. ner's Caſe cites D. 15 Eliz. FFF e 


tenham's 


Caſe. . X " —Co. Litt. 288. b. S. P. 


18. The Coroner gave Evidence 70 the Fury ſuper viſum Corporis, but 


they would give up no Verdict, wherefore he adjourned them from Time 
to Time, and from Place to Place, but they would not agree upon aVer- 


dict. Upon this a Letter was ſent to him from Fleming Ch. J. 
not to take a Verdict of them; upon which he went to the Aflifes a. 


at Hertford, and did acquaint the Judges with it for his Diſcharge, tte 
| Turors were fined, and the Indictment there taken at Herttord. : 
Bulſt. 173. Paſch. 14 Jac. the King v. Taverner. EI, 


19. If a Coroner has once to do with a Writ, the Sheriff cannot inter. 


meddle ; Per Lea Ch. J. Palm. 3yo. Trin. 21 Jac. B. R. 


20. The Coroners are not the proper Officers of the Court in at 


other Caſe but where the Sheriff is abſolutely improper, not where 
there is no Sheriff at all; If the Sheriff dies, the Coroner can't execute 
&c. 1 Salk. 152. pl. 2. Paſch. 3 W. & M. in B. R. The King “. 
Warrington. 5 


21. Corone: 


they do as Miniſte 


in 3 Capias, & 39 H. 6. 41. | 


in the Exchequer Chamber, Lamb v. Wiſeman. 


: 8 
4 ld 


—— 


„ 


Coroner. 247 


21. Coroner need not go Ex Officio to ta ke the Ingueſt, but ought to 
he ſent for, and that when the Body is treth ; and to bury the Dead 
before, or without the ſending tor the Coroner, is a Miſdeameanor. 
The Body may be dug up again, but it ought to be upon freſh Purſuit, 
not at ſuch a Diſtance of Time, for it is a Nuſance, and may 1afect 
People. In Barkley's Caſe, chere was rhe Leave of Court for that 


purpoſe Per Holt Ch. J. 1 Salk. 377. pl. 21 Paſch, 1 Ann. B. 


The Queen v. Clerk. : SG 
22. Our of the Pares Comitatus one was choſe to be the Coroner, 
who recorded all the Pleas of the Crown in the Torn, all Inquititions 
or Felo's de ſe, and People coming to an untimely End; and likewiſe 
411 Outlawries ; And theſe Coroners were in Nature of Comptrollers to 
' the Sheriff, keeping a Record of the Fines and Amerciements inthe Sheriff's 
Curt, Gilb. Hitt. View of the Exchequer. 80. a 


— 
— — : a 


(D) Authority. Where joint or ſeveral And 
where the Act of one &c. is effectual, and ſhall 
bind or charge the other. C 


1. A Coroner may adjudge Outlawry upon Exigent. Br. Retorn de 
Briefs, pl. 42. cites 14 f. 4. 34. „ 
2. And one only may /it upon the Body of a Man ſlain, Ibid. 
3. And one only may reſummons an Appeal. Ibiũc. 
4. But thoſe Acts they do judicially and as Judges, but the Return 
rs, and therefore there ſeems ro be a Diverlity ; 
. 3 8 F 
F. Note, If there are 4 Coroners in one County, and a Writ is directed A Venire 
to them, if one dies, yet the other three may execute the Writ, becauſe ere 2 
there ſtill remains the greater Number; but if before the Execution o % eee 


l ary 4 OW | is returned 
the Writ three ſhall die, ſo that there is only one remaining, he cannot 


| | by the 
execute the Writ until others are elected, 14 H. 4. 39. If there are 4 Coroners 


Coroners, and a Writ is directed to them, three Coroners cannot make « 8 
a Return of the Execution of the Writ, 31 Aff 20. But if one of them 72 fee 


5 ; | X | FN are four of 
makes Execution of it, and the Return is by all of them, there it is good; them, and 
As if one of them only fits at the County-Court on the Exigent. F. N. only two 


B. 163. ( in | e (c\cire 1. 4. 4. H. return the 
163. (N) in the new Notes there (c)cires 14 H. 4. 34. per Hank. 3 
| | as, and the 


„„ 8 | V | V „Paine 
has a Verdict and Judgment ; this is not Error; adjudged and affirmed in Error. This was a good 
Cauſe to ſtay the Trial, but not after Trial to reverſe Judgment; and this Caſe is now aided, if need 


0 J. 383. pl. 12. Mich. 13 Jac. B. R. 


de, by the Statute of Jeofails. Jenk. 338. pl. 85. 


6. Writ iſſued to the Coroners of the County of 8. to arreſt W. M. and 


J. G. One of the Corcners of the County aforeſaid return'd the Writ in 
lis own Name only, viz. that he had Precept to M. his Servant to take 


bim, and he took him, and Reſcous was made by F.C. and K. upon which | 
Attachment iſſued againit them, and they were taken, and the At- 


tachment return'd, and after it was awarded that the Reſcuers ſhould 
go to the Fleet; but by the Reporter this is as upon Suggeſtion made 


to the Court, and not as upon the Return; For it was agreed, that 


the Return is not good; quod nota. Br, Retorn de Brieſs, pl. 66. cites 
39. H. 6. 40. 


5. The 
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| Beggar, ſuf. made of the Writ ; But upon the Trial Holt Ch. J. becaule the Coroner, 


cape, it is for the Plaintiff, but afterwards, for the Hardthip of the Caſe, and 
ver mare.” Difficulty ot the Matter, he ſigned a Bill of Exceptions at London, 


With it, and dant, that he ought not to be charged tor this Act ot his Companion 
he ſaid the done without his Knowledge, tor tho' in Truth they both make bur 


before him 


hrother Le- both chargeable, and ſo is 1 Mod. 98. Mapler v. Sharpley, where 


2 Powell inclined for the Defendant ; Rookby dubitavit, & adjornatur 
him in the v. Clerke and Denny, 
And ſaid, that the Caſe had been argued ſeyeral Times in C. B. but adjudg'd ; but the Court thought 
late King. — 1 Salk. 94. Hill. 4 W. & M. in B. R. Butcher v. Porter is a D. P. Car. - 
243. S. C is a D. P.-———Show. 400. 8. C. is a D. P. — Lord Raym. Rep. 217. S. C. cited 

dy Holt Ch. J. but not 8 f. e Es 5 es 


Exception I. 48 E. I. cap. 2. A Coroner ought to inquire theſe Things; firſt, le 


was taken to . 


a Coroner, #s ſaid to be found, and ſhall command 4 of the next Towns, or 5 or 6, 10 
| becauſe it appear before him in ſuch a Place; and when they are come, the Coroner, 


. lain, whether it were in any Houſe, Field, &c. and who were there. Like- 


larum proxi- 


me adjacenti- #0 aol, and ſuch as ſhall be found there, and be not culpable, ſhall be at. 
um but only tac bed until the coming of the Fuſtices, and their Names ſhall be written in 


_ Coroner. 
- _ 0 JVVVCFVVVPVVVVVVVVVVVVVVVVVVVVVVVVVV 
7, The Judgment of two Corcners is good, tho there are tour Core. 
ners in the County; Contra of their * Return ; For this thull be by al. 
the Coroners. Br. Corone, pl. 200. cites 4 E. 4. 43. 
6 Mod 37. 8. In Debt againſt C. and D. Coroners ot the County of Norfolk 
Mich. 2 Plaiutiff declared, that he had recovered againſt N. Sheriff of the ſaid Coun. 

22 8. R. ty, 600 J. and that a Ca. Sa. was directed to the Defendants, who arr4j 
per | a . ” 
Holt Ch. J. % him, and ſuffered him to eſcape. The Defendants plead ſeverally Ny 
if there are debet, and upon the Trial it appeared on the Evidence, that zhe Vyi 
2 Coroners, yas delivered to D. only, and he only in Perſcn arreſted N. and that C. Had 10 


8 Notice, nor had given any Aſſent to it; nur did it appear, that any Return <4, 


— — —Eä—ã—ä — — — - 
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. the 


fers an Ef- are but one Officer in this Miniſterial Office, directed the Jury to ſind 


to charge 72 5 - f | 
the b compriſing all this Matter, upon which it was argued for the Leien. 


Caſe came one Officer, and ought to join in all miniſterial Acts, yet in this Per. 
once, and ſonal Tort done by his Companion, without his Knowledge, the Charge 

he would ſhall lie on him only who did the Wrong, as in 3 Cro 175. the Under. 
not take Sheriff who imbeziled the Writ is only chargeable, tho' the High 
„ him Sheriff alone is the Officer of the Court. But it was argued e cont; 
ie 05% that both being but one Officer, the Act of one is the Act of both, and 


It, tho' his 


vins reports, the Court fo inclined. Treby Ch. ] here inclined tor the Plaintiff 


over ruled 


Ulterius arguend'. 3 Lev. 399. Trin. 6 W. & M. in C. B. Tailor 


it hard to charge the other. The Report ſays, See Butcher and Porter's Cale, in Time of the 


(E) Inquiſitions before him. 


„ 3 ſhall go to the Place where any Man is ſlain, o 
on before Juddenly dead, or wounded „or where Houſes are broken, or where Treaſuit 


was not ſaid i pon the Oath of them, ſhall inquire if they know where the Perſon was fit 


Per Sacra- 


borum E le- Wiſe it is to be inquired, who were culpable, either of the Act or of the Force, 
galium Ho- and who preſent, and of what Age they be, (if they can ſpeak and hav: Diſcre- 
minum Lil. tion.) As many as ſhall be found culpable by the I queſt ſhall be committed 


the 


* l Rolls, If any Man be ain ſuddenly, which is N in the Fields, or ſays Probo. 


was not, but by Men Villarum adjacentium, and t 


N — — 
* 


_ a 3 4 * 2 — 
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— — — 


We os 4 | & lega- 
„e Wocds, firſt it is to be ſeen, whether be were ſlain in the ſame Place um Rae 
5 : 5 at 27 ud brought there, they ſhall do as much as they can to fol- T0 ——_ . 
2 their Steps that brought him. It ſhall be inquired alſo, if the dead Perc rochia de Ax- 


„n were known, and where he lay the Night before; and if any be found minfter, 


culpable the Murder, the Coroner 775 go to his Houſe, and inquire what whereas the 


Goods he hath, and what Corn he hath in his Grange; and if he be iy og 

Freeman they (ball inquire what Land he hath, and what it is worth Year- Officium 

Iv, and what Crop he hath upon the Cround, and they ſhall cauſe all the Coronatoris 

| Land Corn, and Goods to be valued, and delivered to the Townſhips, which _— wn 
all be anſweravle before the uftices ; and likewiſe of his Freehold, how * | . 

Much it is worth Tearly, and the Land ſpall remain in the King's Hands en by q of 

until the Lords of the Fee have made Fine for it. And theſe things being the next 

inquired, the Body ſball be buried. EY 1 5 Vills at leaſt, 


| Ye . | | Bk b and that ſo 
Jas the Common Law, and cited Britton 7. a. But the Court over- ruled this Exception, 


for another Exception. N 


A Coroner's Inqueſt found B. Felo de ſe, it was objected upon 4 E 1. De Officio Coronatoris, by 
which *tis enacted, that the Inqueſt ſhall be taken Y 
i 


his Statute being made to prevent a Miſchief, 
which was before at Common Law, ought to be ſtrictly purſued, or clſe 'tis made to no Pur 


| ſe; to 
which it was anſwered, and ſo adjudged, that tis not requiſite to ſhew, that the Jury were M 


| . | : I en of 
the Vills Proxime adjacentium, for it ſhall b: fo intended till the contrary is ſhewn, that an Inqui- 


ſition Super viſum Corporis might be taken at Common Law before the Coroner, and then it is Villa- . 
rum adjacentium, which ſhall be inteaded Proxime adjacentium, and upon View of 148 Precedents 


as well taken; and Judgment that it be filed. 
It is obſervable, that this Statute being wholly gp and in Affirmance of the Common Law, 
0 


accordingly. all the Court agreed, that the Inquiſition w 
2 Sid. 90 101. 144. Hill. 1658. Berkley's Caſe. 


doth neither reſtrain the Coroner from any Branch of his Power, nor excuſe him from the Execution 


of any Part of his Duty, not mention'd in it, which was incident to his Office before; and from hence 
| follows, that tho' the Statute mentioned only his taking Inquiries of the Death of Perſons flain or 


drowned, or ſuddenly dead, yet he may, and ought to inquire of the Death of all Perſons whatſoever 


who die in Priſon, to tae End that the Publick may be fatisfied, whether ſuch Perſons came to their 


End by the common Courſe of Nature, or by ſome unlawful Violence, or unreaſonable Hardſhips 


ur 
on them by thoſe under whoſe Power they were confined. 2 Hawk. Pl C. 47. cap. 9. S. 22. 5 


Andthe like Reaſon alſo ſeems to be the beſt Ground of the Reſolution which we find in ſome 


"Books, that there is no Neceſſity that it appear in a Coroner's Inqueſt, that it was taken by the Oaths 
of Perſons of the next adjacent Towns, but that it is ſufficient ro ſay that ir was taken by the Oaths of 


law ful Perſons of the County, inaſmuch as ſuch Inqui ſit ions being good before rhe ſaid Statut 


e, which 
is wholly declaratory, muſt needs be ſo ſtill, but it ſeems that it ought to appear in ever) ſuch In- 


1 urors were 
ſworn, and that the Reaſon given in ſome Books that ſuch Inqueſts ſhall be intended to have been 


quiſition, at what Place, and by what Jurors by Name it was taken, and thar ſuch 


taken by the Men of the next Towns ſeems very harſh, if it be ſuppoſed neceſſary to be taken b 
ſuch Perſons; for that ſuch Intendment would be contrary to the general Rule of rhe Law, whic 


will not ſuffer any material Part of an Indictment to be taken by Intendment. 2 Hawk. Pl. C. 4). 


cap. 9. S. 22. 


1 In like Manner it is to be inquired of them, that be drowned 4 ſud- 
| denly lain, avhet her they were Drowned, Slain, or Strangled, by the Sign 


of the Cord about their Necks, or any other Hurt found upon their Bodies; 
and if he were not /lain, then ought the Coroner to attach the Finder, and all 
other in the Company. A Coroner alſo ought to inquire of Treaſure found, 
who were the Finders, and who is ſuſpected thereof; and that may be perceiv- 
ed where one lives rictou/ly, haunting Taverns, and hath ſo done of long Time, 
 hereupon he may be attached for this Suſpicion by 4 or 6, or more Pledges. 
Further, if any be appealed of Rape, he muſt be attached if the Appeal be 
Jreſn, and they ſee an apparent Sign by Effuſion of Blood, or an open Cry 
made, and ſuch ſhall be attached by 4 or 6 Pledges i they be found, If the 
FL 2 were without Wh or without any manifeſt Sign, 2 Pledges ſhall be 
Il cient. Upon appeal of Wounds, eſpecially if the Wounds be mortal, the 
Parties appealed ſhall be taken and 2 until it be known, whether he that 
n 11 


nd becauſe they 
ill intend that the Inquiſition was of the next Vills according to the Statute, but the Coroner is not 


| bound to return it Particularly. Sid. 204 Trin. 16 Car, 2. B. R. The King v. Croſs and Dab- 
byn.—-—Poph. 209, 210. Hill. 2 Car. B. R. the ſame Exception taken, and Day was given to the 
Attorney General to maintain the Inquiſition ; But the Indictment was afterwasds quaſh'd, eſpecially 


Men Villarum Proxime adjacentium, which this 
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"Hol Ch J ed him, and ſuffered him to eſcape. The Defendants plead ſeverally Nil 


once, and 


he would hall lie on him only who did the Wrong, as in 3 Cro 175. the Under. 
not take Sheriff who imbeziled the Writ is only chargeable, tho* the High 
upon him Sheriff alone is the Officer of the Court. But it was argued e conta, 
other Le. both chargeable, and fo is x Mod. 98. Mapler v. Shatpley, where 
vins reports, the Court ſo inclined. Treby Ch. J here inclined tor the Plaintiff 
that he powell inclined for the Defendant; Rookby dubitavit, & ad jornatur 
_ would have Ulterius arguend'. 3 Lev. 399. Trin. 6 W. & NM. in C. B. Tailour 
him in the v. Clerke and Denny, e e h 
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7, The Judgment of 10 Corcners is good, tho there are tour Cors. 
ners in the County; Contra cf their * Return ; For this fall be by all 
the Coroners. Br. Corone, pl. 200. cites'4 E. 4. 43. Ns 
6 Mod 37. 8. In Debt againſt C. and Y. Coroners ot the County of Norto!k, the 
Mich. 2 Plaiutilt declared, that he had recovered againff N. Sheriff of the fard Coy. 
Aon, BB. ty, 600]. and that a Ca. Sa. was directed to the Defendants, who ary}. 


if there are debet, and upon the Trial it appeared on tne Evidence, that the Nn 
2 e eee was delivered to D. only, and he only in Perſen arreſted N. and that C. bag 5 
dur WHETEs Notice, nor had given any Aſſent to it; nur did it appear, that any Return Was 


beit . — . ©, 6 \ 
7 ſuf. made of the Writ ; But upon the Trial Holt Ch. J. becaule the Coronets 


fers an Ef- are but one Officer in this Miniſterial Office, directed the Jury to lind 


cape, it is for the Plaintiff, but afterwards, for the Hardthip ot the Cate, and 
very hard Difficulty of the Matter, he ſigned a Bill of Exceptions at London, 


to charge 5 3 . e © 0 ; 
the Gen compriſing all this Matter, upon which it was argued tor the Leisen. 


with it, and dant, that he ought nyt to be charged for this Act ot his Companion, 


he ſaid the done without his Knowledge, tor tho' in Truth they both make but 


Cale came one Officer, and ought to join in all miniſterial Acts, yet in this Per. 


before him ſonal Tort done by his Companion, without his Knowledge, the Charge 


to determine 


that both being but one Officer, the Act of one is the Act of both, and 


over ruled 


Exception _ ; 


And ſaid, that the Caſe had been argued ſeveral Times in C. B. but adjudg'd; but the Court th oughe 
it hard to charge the other. The Report ſays, Sce Butcher and Porter's Cale, in Time of the 


late King. — 1 Salk. 94. Hill. 4 W. & M. in B. R. Butcher v. Porter is a D. P..—— Cir, 
| 5 S. 6 is a D. P.— — Show. 400. 8. C. is a D. P. — Lord Raym Rep. 217. 8. C cid; 


dy Holt Ch. J. but not S. P. 


(E) Inquifitions before him. 


Exception 1. 48 E. 1. cap. „ Coroner ought to inquire theſe 7; ings; firſt, i 


was taken to . 


ſhall go to the Place where any Man is ſlain, , 


Int > + 3 | | * 
"a deore ſuddenly dead, or wounded, or where Houſes are broken, or where Treaſuit 


a Coroner, #s ſaid to be found, and ſhall command 4 of the next Towns, or 5 or 6,0 
becauſe it appear before him in ſuch a Place; and when they are come, the Coroner, 


Was mot ſaid i pon the Oath of them, fhall inquire if they know where the Perſon was fir 


Per Jaca . he” "ps | 2 N 
ene p- lain, whether it were in any Houſe, Field, &c. and who were there. Like- 


borun: & le- Wiſe it is to be inquired, who were culpable, either of the Act or of the Force, 
galium Ho- and who preſent, and of what Age they be, (if they can ſpeak and have Diſci- 
5 1 tion.) As many as ſhall be found culpable by the Inqueſt ſhall he committ:d 
a 2 bent, 10 Hao, and ſuch as ſhall be found there, and be net culpable, ſball le at- 
um but enly Fached until the coming of the Fuſtices, and their Names hall be written 
— . —— 


— — 


—_ 
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he Rolls. If any Man be ſtain ſuddenly, which is found in the Fields, or lays gap no 
, the Woods, firſt it is to be ſeen, whether be were ſlain in the ſaiue Place ls 8 uh 
5 „t., and if he were brought there, they ſhall do as much as they can to fol- num de Pa. 
155 their Steps that brought him. It ſhall be inquired alſo, if the dead Per- rochia de Ax - 
„ were known, and where he lay the Night before 3 and 1 any be ound age; . 
culpable of the Murder, the Coroner (ball go to his Houſe, and inquire what 8 E 
Goods he hath, and what Corn he ath in his Grange; and if he be à 1. intitled 
Freeman they (hall inquire what Land he hath, and what it is worth Near- Officium 

, and what Crop he hath upon the Ground, and they ſhall cauſe all the e e 
7 nd, Corn, and Goods to be valued, and delivered to the Townſhips , which 8 r | 

all be anſweravle before the Fuſtices ; and likewiſe of his Freehold, how ſhall Deke. 

much it is worth } early, and the Land ſpall remain in the King's Hands en by 4 0 
until the Lords of the Fee have made Fine for it. And theſe things bein 


o the next 


inquired, | the Body ſpall be buried. | " Vills ar leaſt, 


| 1 . and that ſo 
vas the Common Law, and cited Britton 7. a. But the Court over ruled this Exception, becauſe they 


421% intend that the Inquiſition was of the next Vills according to the Statute, but the Coroner is not 
bound to return it Particularly. Sid. 204 Trin. 16 Car. 2. B. K. The King v. Croſs and Dab- 
byn.—-—Poph. 209, 210. Hill. 2 Car. B. R. the ſame Exception taken, and Day was given to the 
Attorney General to maintain the Inquiſition ; But the Indictment was afterwasds quaſh'd, eſpecially 


tor another Exception. | | | > hen | 5 1 | | 
A Coroner's Inqueſt found B. Felo de ſe, it was objected upon 4 E 1. De Officio Coronatoris, by - 
which 'tis enacted, that the Inqueſt ſhall be taken by Men Villarum Proxime adjacentium, which this 
was not, but by Men Villarum adjacentium, and this Statute being made to prevent a Miſchief, 
| which was before at Common Law, ought to be ſtrictly purſucd, or elſe 'tis made to no Purpoſe; to 
which it was anſwered, and fo adjudged, that tis not requiſite to ſhew, that the Jury were Men of 
the Vills Proxime adjacentium, for it ſhall b: ſo intended till the contrary is ſh2wn, that an Inqui— 
ſition Super viſum Cor poris might be taken at Common Law before the Coroner, and then it is Villa- 
rum adjacentium, which ſhall be intended Proxime adjacentium, and upon View of 148 Precedents 
accordingly all the Court agreed, that the Inquiſition was well taken; and Judgment that it be filed. 
2 Sid. 90 101. 144. Hill. 1658. Berkley's Caſe. | e No 


It is obſervable, that this Statute being wholly directory, and in Affirmance of the Common Law, 
doth neither reſtrain the Coroner from any Branch of his Power, nor excuſe him from the Execution 

of any Part of his Duty, not mention'd in it, which was incident to his Office before; and from hence 
it follows, that tho' the Statute mentioned only his taking Inquiries of the Death of Perſons lain or 


Appeal were without Cry, or without any manifeſt Sign, 2 Pledges ſhall be 

juficien. Upon DE of Wounds, eſpecially if the Wounds be mortal, the 

Parties appealed ſhall be taken and kept until it be known, whether he th 
ty CE TY 1 


; | crowned, or ſuddenly dead, yet he may, and ought to inquire of the Death of all Perſons whatſoever 
| who die in Priſon, to tae End that the Publick may be ſatisfied, whether ſuch Perſons came to their 
End by the common Courſe of Nature, or by ſome unlawful Violence, or unreaſonable Hardſhips put 
on them by thoſe under whoſe Power they were confined. 2 Hawk. Pl C. 47. cap. 9. $. 22. 
Andthe like Reaſon alſo ſeems to be the beſt Ground of the Reſolution which we find in ſome 
Books, that there is no Neceſſity that it appear in a Coroner's Inqueſt, that it was taken by the Oaths 
q of Perſons of the next adjacent Towns, but that it is ſufficient ro ſay that it was taken by the Oaths of 
Aa ful Perſons of the County, inaſmuch as ſuch Inqui ſitions being good before rhe ſaid Stature, Which 
zs wholly declaratory, muſt needs be fo ſtill, but it ſeems that it ought to appear in every ſuch In- 
- quiſition, at what Place, and by what Jurors by Name it was taken, and that ſuch Jurors were 
ſworn, and that the Reaſon given in ſome Books that ſuch Inqueſts ſhall be intended to have been 
taken by the Men of the next Towns ſeems very harſh, if it he ſuppoſed neceſſary to be taken by 
ſuch Perſons; for that ſuch Intendment would be contrary to the general Rule of rhe Law, which 
| will not ſuffer any material Part of an Indictment to be taken by Intendment. 2 Hawk. Pl. C. 47. 
- S. 1 In like Mauner it is to be inquired of them, that be drowned or ſud- N | 1 
5 denly lain, whether they were Drowned, Hain, or Strangled, by the Sign | 119 
of the Cord about their Necks, or any other Hurt found upon their Bodies; Wt 
. þ and if he were not ſlain, then ought the Coroner to attach the Finder, and all D 
0 ot her in the Company. A Coroner alſo ought to inquire of Treaſure found, 1 
= who Kere the Finders, and who is ſuſpected thereof, and that may be perceiv- 1 
5 ed where one lives rictouſly, haunting Taverns, and hath ſo done of long Time, 5 — 
g 7 hereupon he may be attached for this Suſpicion by 4 or 6, or more Pledges. Hl 0 
py Further, if any be appealed of Rape, he muſt be attached if the Appeal be ' 11; N 
7 JreſÞ, and they ſee an apparent Sign by Effuſion of Blood, or an open Cry Wl 
the made, and ſuch ſhall be attached by 4 or 6 Pledges if they be found. If the 16 
5 | | fl 
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is hurt ſhall recover or not; and if he die, the Defendant ſhall be hept Jon, 
if he recover they ſhall be attached vy 4 or 6 Pledges. If it be of a Main 
he ſhall find more than 4 Pledges; if it be of a ſmall Wound, 2 Pie es, 
ſhall ſuffice. Alſo, all Wounds ought to be viewed, the Length, Þ,,.c a 
and Deepneſs, and with what Weapons, and in what Part of the Bid; the 
Wound is, and how many be culpable, and how many Wound there be, ani 
who pave the Wound, all which Things muſt be enrolled in the Rol. of th, 
Coroners. Moreover, if any be appealed as Principal, they that be appents 
of the Force ſhall be attached alſo, and Kept until the Principal ty . 
tainted. 5 „„ 
Where a 2. 3 H. n. cap. 1. Every Coroner, upon View of the dead Body, ſbal] i,. 
fry finds quire of the Perſon that hath done the Death or Murder; Alſo of their Alg. 
1 - 7 tors and Conſenters, and who were preſent when it was done; ang jj, 
of a Coro- Names of the Perſons ſo preſent and found ſhall inroll and certify, 
| yank Viva End who kill'd him, or that he killed bimſelf; or or they may find that he who is named in the lu. 


dictment killed himſelf Se Defendendo. Jenk. 202. in pl. 24. cites 37 H. S. Br. N. C. 299 


3. M ben one is ſlain in the Daytime, and the Murderer eſcapes 1. 
talen, the Townſhip that ſuffers it ſtall be amerced, and the Coroner (Hal 
inquire thereof upon the View of he Body dead. — | 
4. Alſo Fuſtices of Peace have Power to inquire of Eſcapes, and to certi. 
y them into B. R. and aſter i Felonies found the Coroners hall delia 

their Inquiſitions before the 7iuſtices of the next Goal Delivery there, why 
Hall proceed againſt the Murderers, or elſe certify ſuch Inguijiticns 
into B. R. ß 1 
5. In Caſe of Homicide no Goods are Forfeited till it be lawfully 
found by the Oath of 12 Men that he is Felo de fe, and this belongs to 
the Coroner Super Viſum Corporis to inquire thereof, and if it be 
found before the Coroner Super Viſum Corporis, that he was Felo de 
ſe, the Executors or Adminiſtrators of the deceaſed ſhall have 20 Tra- 
ve thereunto. 3 Inſt. 34, 35. cap. 8. „ 
„Upon Ex- 6. As the Sheriff may in his Tourn inquire of all Felonies by the 
ceptlon that Common Law, ſaving of the Death of a Man, ſo the Coroner can in- 
UF quire of no Felony, but of the Death of a Man, and that * ſuper viſum Cor- 
on Inquif- poris. He ſhall inquire alſo of the Eſcape of the Murderer, of Treaſure 
tion was Trove, Deodands, and Wrecks of the Sea, 4 Inſt. 271. cap. 59. 
. 8 210. Hill, 2 Car. B. R. Anon. | | 


7. Inquilition Super viſum Corporis was held to be void, becauſe it 
Was uot alledg'd where the Inquiſition was taken, nor by what Perſon, nor 
their Names, nor that they were ſworn. Cro, E. 31, pl. 4. Trin. 26 Eliz. 
B. R. Pinner's Caſe. Hon ZE ry - 


8. An Inquiſition of Murder was taken before 7. D. Coroner of the Lui 
Berkley, but jhewed not that he was Coroner of the County, or of what 
Liberty; Nor was it thewn how the Lord Berkley can make a Coroner, Hh 
Patent or Preſciption; and the Indictment Quod percuſſit cum Gladio 
without ſaying Felonice ; and for theſe Cauſes the Indictment was dil- 
Enarged. Cro. E. 193. pl. 7. Mich. 32 & 33 Eliz. B. R. Dearing's 
8 2 2 
9. Inquiſition finding that the Perſon was poſſeſſed of a Leaſe gen. 
rally as yet continuing, without ſhewing the certain Beginning and De- 
termination, is good enough, and the ſafeſt Way. For finding the 
Date wrong vitiates the Sale. Cro. E. 584. pl. 13. Mich. 49 & 40 Elis 
HB. R. Palmer v. Humphrey, . 
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that this new Inquiſition might be taken before the Ch. J. who admit- 


nation it appeared, that the Coroner refuſed to let the Jury hear Witneſſes on the Part 
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10. Inquiſition was taken betore the Coroner in Oxfordſhire upon Cro. J 635. 


the Death ot the Earl of B. and being remov'd into B. R. it was mov'd bl. : 4" 
ir | t it y lemtati a; + 20 Jac 8. 
naſh it, for that it was Preſentatum exiſtit per Faramentum A. B. C. N Jo, t 
to q A WILT INE h reef F Prot | 5 5 K Francis 
naming t he reft of the fury, but omitted ( Proborum & Legalium Hominum ) Oily's Caſe, 
mor did it [ay nod ſeip/um percugit. Dodderidge and Haughton held it ſame Points, 
«ſufficient for both Reaſons, and though the ladictmenc is Virtute Of. and ſeems 


kcii by the Coroner, yer he is bound to the Rule of the Law in the and dor Hot 
Execution of his Office, and cannot impanne! Outlaws and Villains, Reaſons 
and the Words in the Writ commanding the Sheriff to inquire per Sa- the Court 
cramentum Proborum & Legalium Hominum, ſhew that the Law in- held the In- 


> — — —— — ww. 


ed of what Condition it Jhould be. Palm, 282. Paſch. 20 Jac. B. —— 


eſpecially 
for the firſt, 


y were very 


er 10 
R. the Earl of Berkſhire's Caſe. 


and it was difcharged upon that Motion, without Day given, becauſe it was ſaid the 


Clear. 3 3 5 . | | 
11. Inquiſition before the Coroner font, thit S. H. paſſing a Bridee 
leteween IV. and B. in Com. H. by Reaſon of a Breach in the Bridge, {ell 


into the River, where he was drowned, and that the Bridge is in the Vill 


of &C and in the Magno Decaſu by Default of the Inhabitants there; 
Ir was held, that the Coroner may find ſuch a Nuſance as occaſions the 
Death of a Man, and that the Townſhip thall be amerced thereupon, 
but becauſe it Was not found that the Town was bound to repair this 
Car. B. R. Samuel Hall's Caſe. DEED 

12. M. B. of Gray's-Inn being drowned in a Ducking-Pond, the Co- Mod. 82. 
roner's Inqueſt found him Felo de ſe, but upon ſeveral Aſidavits produced, pl. 47 New- 
that hewas diſtempered in his Head, the Court was moved, that che Ia- 3 as 
quilition might not be filed, eſpecially ſince the Coroner wenuld not ſuffer EE 15 
any Witneſſes to be examined in the Behalf of the Adminiſtrator of B. Miles Bartly 
to prove that he Was diſtemper'd in lind, and for that Reaſon they gran- the Inquiſi - | 


Bridge, the Indictment, as to that, was quaſhed. Allen 51. HL. 23 


ted a zew Trial ; but becauſe the Inqueſt could not be Super viſum Cor- tion was not 


"me 7, f ane Rled. and 
poris, it was ordered, that the Inqueſt fbould be made by 6 of the former ted, and 


Jury, of which there were 18; that 14 of them had found him Felo de ſe, the Reaſon 


at 4 diſſented, ſo 3 of thoſe 4, and 3 more of thoſe who had found him why a new 
Guilty, and 6 new frrors were appointed, and that they ſhould have Counſel Rant. 
aud Witneſſes on both Sides, which ought to be done by all Coroners, 


ed. Hale's 
: . 85055 | Ping x Hiſt. pl. of 
ſince the Law has ſo great Regard to Inquiſitions taken before them, the Crown 
that they are not traverſable; and it was inſiſted for the Adminiſtrator, BY Any 

>. C. an 
Hale ſays 


ted, that he could do it in any Place, he being chief Coroner of Eng- he remem- 


lang, but would not grant that Part of the Motion, becauſe it was the bers it was 


Ignorance of the Coroner not to hear any Witneſſes againſt the King, ruled, that 
and not any Misbehaviour of him in his Office, which was the Occaſion 1 Caſe of 

. LAT before th 
and upon this 2d Inqueſt he was found Felo de fe. 2 Sid. 99. 101. 1 44. eee 
Hill. 1658. Berkley's Caſe. : 12 15 


wherein the Party was found Felo de ſe, the Inquiſition was quaſhed in B. R. becauſe 


of this Complaint; thereupon the Jury proceeded before the C oroner, an Inqueſt 


Super viſum 
Corporis, 


of him th 
was dead, to prove that he was not Felo de ſe, for the Coroner ought to hear Evidence on both Sides, 


partly becauſe it was deubted that the Inquiſition in this Caſe is concluſiye, and a Convicti d 
not Traverſable, and the Court of B. R. who are the Sovereign Coroner, did ſet Ie Tad. 


ſition, and ordered the Coroner to inquire De novo ſuper viſum Corporis. becauſe th dy wa 
tobe viewed. ——— $. C. cited 2 Hale's Hitt. PI.C.6. ge 


13. It was moved to amend an Inquijition taken by the Coroner in Sid. 259. 


Vork Super viſum Corporis; The Court order'd that the Coroner at- pl. 6. Trin. 


tend ſuch a Day, and amend it in Cuurt in all Points but the Matter of % Car. 2. 


be Verdict. Sid. 225. pl. 18. Mich. 16 Car. 2. B. R. The King 8 


Harriſon 
. ter leveral 


Motions it w r Cu a Matters of Fo ay be amended i 0 
Non: as agreed, per Cur. that al! Matters of Form may ended in the Offic | 
| pe de amended 1 ce by the Co- 
reners, but not Matters of Subſtance. | | | 


14 Where 


that that was 


upon Exami- 
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14. Where a Coroner omits to inquire, B. R. as ſupreme Coronet 
throughout England may inquire, or may make Commiſſioners to in. 
quire, or Conimiſſioners of Oyer or Terminer may inquire; but chen jr 
is not Super viſum Corporis, and therefore may be traveried, Per Car 
Vent. 182. Hill. 23 & 24 Gar. 2. B. R. Stanlack's Caſe. | 

15. A Motion was made to quaſh an Inquilition taken before the 

Coroners Super Viſum Corporis of one that killed himſelf, which 
found that he was Felo de ſe ; but the Court were informed, that the 
Party was non compos Mentis, and that there had been an undue Pry. 
tice by the Coroner, of both which great Proot was made, and upon 
that it was quaſhed. Vent. 352. Mich. 32 Car. 2. B. R. Anon. 


16. The Detendant was Fo de ſe, and the Coroner's Inqueſt faut 


him a Lunatick, and now, Mr. Jones moved for a Melius ug, dum, 


but it was denied, becauſe there was no Detect in the in the Inquiſicion; 


but the Court told him, that if he could produce an Afidavit that ty, 
Fury did not go according to their Evidence, or of any indirect Proceerins; 

„/ the Coroner, then they would grant it; But it was atterwards quaj. 
ed, becauſe they had omitted the Tear of the King. 3 Mod. $0. Path, 

TS, Jac. 2. B. R. The King v. Hetherſall. 5 

Carth, 92. 


I 8 „ 3 os e e 
v. 3 ber Viſum Corporis, but if a Melius Inguirendum is granted upon a Mal 


S C. _— e geſſit of the Coroner, the new Inquiry muſt be before the Sheriffs or 


; Mod. 238. Commiſſioners, upon Affidavits, and not Super Viſum Corporis, becauſe 


S.C. mone but a Coroner can inquire Super Viſum Corporis, and he is not to be 
5 truſted again. 1 Salk. 190. Mich. 1 W. & M. in B. R. The King y, 
8 Bunney. e 6 8, VVT 
3. Mod, 18. Caption of an Inquiſition is not to be amended; per Aſtry and 


bh $40, Cur. Comb. 10. Mich. 3 Jac. B. R. Anon. 
m B. R. The King v. the Warden of the Fleet. 


: 19. It was moved to quaſh an Inquiſition taken before a Coroner, 
whereon the Jury find that a Po? in the Highway was Unica Calſa 


movens ad Mortem, and he excepted to it, becauſe it was Nos certe ce. 
dimus eſſe Cauſam Mortis, whereas it ought to be certain, and therefore 


it was quaſhed. 12 Mod. 112. 1 Hill. 8 W. 3. Anon. 5 
20. The Coroner ought to accept ſuch a Preſentment as the Fury makes ; 


Per Cur. abſente Holt Ch. J. Comb. 386. Mich, 8 W. 3. B. * 


Smith's Caſe. 


21. A Perſon having kill'd himſelf, as there Was reaſon to believe, Fe- 


loniouſly, tor that he had made a Formal Will juſt before, and the 


Coroner having ſworn the Fury to inquire, finding the Evidence given 
very ſtrong, too off ſome of the Inqueſt; And per Holt, it is not in 4 
Judge's Power to take off a Juryman after he was ſworn ; and tho” 


this Coroner be a weak lilly Man, yet that is no Reaſon why there 


- thould not be an Information againſt him, tor ſuch Men mult learn, 
they mult not thruſt themſelves into Offices; and the Return of the In- 


quiſition, finding the Deceaſed Non Compos, not being filed, it was 


quaſhed, per Cur, 12 Mod. 423 Paſch. I3 W. 3. The King v. 


Stukelß7. 


22. And Holt cited a Caſe of one Tomb 's who had kill'd bin. 
felt at Highgate, in the Year 1655. and the Inqueſt was ſet alide fo 


Practice. 12 Mod. 493. 


9 Tra- 


17. If a Coroner's Inqueſt is quaſbed, he muſt take @ new one Sy. 
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(F ) Traverſe of Inquiſitions before him. 


1. FI HE flying for Felony found before the * Coroner upon the Indict. For this 
: ment is not traverſable 3 Contra of ſuch flying found u pon In- jo ancient 
dictment before Commiſſioners, tor they ought not to inquire of this be- rocks of the 


tore the Arraignment. Br. Traverſe per &c. 383. cites 36. H. 6. 31. God. Br. 


| per Ke. 
pl. 229. cites 6 E. g. 5 : 


2. The Coroner's Inqueſt found A. Felo de ſe; his Executors pray'd The Court 
chat they might traverſe it, which was granted by Hale, Twiſden and Ney d, 
Wild, filente Rainsford, tor the Coroner's Inqueſt finding Felo de ſe l 1 
is traverſable, though Fugam Fecit is not. Atterwards the Inqueſt was finding a 
quaſhed tor Want of the Word * Murdravit, and a new Inquilition Man Pelo 
Vas appointed to be taken before Juſtices of Peace. 2 Lev. 152. Mich. de ſe was 

77 B. R. The King v. Aldenham hes trayerſable ; 

2 | | 3 . Res Hale, the 
Reaſon why an Inquiſition that finds a Fugam Fecit is not traverſable, is; becauſe all the Parties 
that were preſent at the Death of the Party are bound to attend the Coroner's Inqueſt, and their not 
appearing there is a lying in Law, and can not be contradicted ; but that Reaſon does not hold in 
a Felo de fe. Freem Rep. 419. pl. 556 Mich. 1675. Anon, —— It was held, that an Inquiſition 


found of a Felo de le was traverſable; tho' my Lord Coke holds the contrary, and it being remov'd 
hither by Certiorari, they were admitted to traverſe it. Freem, Rep. 443. pl. 606. Mich. 1676. 


Ireton's Caſe. ——* But Salk. 570 pl. 21. Paſch. 1 Ann. B. R. in Caſe of The Queen v. Clelk, 
the Court held, that ſuch an Inquiſition would be good without the Word Murdravit, and that ſo 
is Dame Tale's Caſe.———# Mod. 16. The Queen v. Clerk. S. P. by Holt Ch. J. But 
nun Inquiſition, before the Coroner taken Super Viſum Corporis that finds the Perſon was Felp de fe.” mon 


Compos Mentis may be traverſed ; But the Fugam fecit in an Inquiſition before the Coroner cannot be 


traverſed; Reſolved per Cur. Vent. 278. Hill. 27 & 28 Car. 2 B. L 


z. The Coroner's Inqueſt Super Viſum Corporis found that P. felo- 
niboully threw himſelf into a River, and therein Seipſum emergit, & jic ſei- 
ſum occidit && muraravit 3 but becauſe (emergit) is getting out of, and not 

|F drowning himſelf in the Water, the Inquiſition was quaſhed, after the 
Party had been dead and buried two Vears; but becauſe the Man had 
been dead and buried ſo long that there could be no View, the Court 
held that it might be ſupplied by a Commiſſion of Inquiry, and it was 
ruled that his Death ſhould be preſented at the next Aſſiſes &c. and 
the Inquiſition traverſed and tried at the ſame Aſſiſes. 2 Lev. 140. 
Trin. 27 Car. 2. B. R. The King v. Parker. „„ 


4. Inquiſition of a Felo de ſe was returned hither by Certiorari, and 2 fo. 198. 
it was moved for a Melius Inquirendum, on Affidavit of Melancholly Ripley, 
and Diſtraion, but denied, and held by che Court not grantable unleſs flit, Cr, 
there had been ſome Irregularity in the Caption ot it, and ordered the S C the 
Adminiſtrator to traverſe the Inquiſition, as is uſual in the Exchequer Court did 

in Caſes of Inqueſts of Office, as Talis venir & queritur ſeipſum colore dot Pprove 


&c. gravari & Minus rite &c. And agreed by all the Beneh, that he 3 re 


might do fo ; but held by ſome of the Bar, that it is not traverſable; Inquiren- 
upon an Action of for Goods of the Deceaſed's it will hold good, and dum, be- 
cannot be traverſed. 2 Show. 199. Paſch. 34 Car. B. R. Ihe King 2 hls. 
v. Rivle R 82 as Inquiſition 

ple. was ttaver- 


= | 3 . ſable as well 
as an Inquiſition againſt another for Murder, and it was ſaid, that Lord Ch J. Hale had declared here 


that he was of this Opinion; And therefore the Court adviſed the Adminiſtrator of Ripley to remove 


the Inquiſition hither by Certiorari, and then to ſuggeſt himſelf to be griev'd by it, and ſo to bring 
the Matter and Truth of the Inquiſition into Judgment Skin. 45 pl 16. S. C. accordingly 4 
and ſays, that the Lord of the Manor had uſed Art in obtaining the Verdict. | _- 
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Coroner. 


14. Where a Coroner omits to inquire, B. R. as ſupreme Coronet 
throughout England may inquire, or may make Commilſioners to in. 
quire, or Commithoners of Oyer or Terminer may inquire; bur they j; 
is not Super viſum Corporis, and therefore may be traverſed. Per Cur 
Vent. 182. Hill. 23 & 24 Gar. 2. B. R. Stanlack's Caſe. | 

15. A Motion was made to quaſh an Inquilition taken before the 

Coroners Super Viſum Corporis of one that killed himſelf, which 
found that he was Felo de ſe ; but the Court were informed, that the 
Party was non compos Mentis, and that there had been an andyue Prac. 

tice by the Coroner, of both which great Proof was made, and upon 
that it was guaſhed. Vent. 352. Mich. 32 Car. 2. B. R. Anon. 

16. The Detendant was Felo de ſe, and the Coroner's Inqueſt fon 
him a Lunatick, and now, Mr. Jones moved tor a Melius inqurenduy, 
but it was denied, becauſe there was no Detect in the in che Inquiſition; 

but the Court told him, that if he could produce an Afidavit that th, 
Fury did not go according to their Evidence, or of any indirect Proceeding, 

/ the Coroner, then they would grant it But ic was afterwards quaſlh. 
ed, becauſe they had omitted the Tear of the King. 3 Mod. 80. Paſth 
%% + iS ens 


— 


Canes t7. If a Coroner's Inqueſt is quaſhed, he muſt take a new one Su. 
1 N ber Viſum Corporis, but if a Melius Inguirenaum is granted upon a Mal 


8. C. — /e geſſit of the Coroner, the new Inquiry mult be before the Sheriffs or 
; Mod. 238. Commiſſioners, upon Affidavits, and not Super Viſum Corporis, becauſe 


niuone but a Coroner can inquire Super Viſum Corporis, and he is not to be 
truſted again. 1 Salk. 190. Mich. 1 W. & M. in B. R. The King y, 

. 1 J ¾ | ROO TOs I, 
3. Mod, 18. Caption of an Inquiſition is not to be amended; per Aſtry and 


2 W. & M. 


in B. R. The King v. the Warden of the Fleet. 


19. It was moved to quaſh an Inquiſition taken before a Coroner, 
whereon the Jury find that a Po in the Highway was Unica Calſa 
 movens ad Mortem, and he excepted to it, becauſe it was Nos certe cri. 

 dimus eſſe Cauſam Mortis, whereas it ought to be certain, and therefore 
it was quaſhed. 12 Mod. 112. 1 Hill. 8 W. 3. Anon. 
280. The Coroner ought to accept ſuch a Preſentment as the Fury males; 
Per Cur. abſente Holt Ch. J. Comb. 386. Mich. 8 W. 3. B. R. 
J . on 
221. A Perſon having kill'd himſelf, as there was reaſon to believe, Fe. 
loniouſly, for that he had made a Formal Will juſt before, and che 
Coroner having ſworn the Fury to inquire, finding the Evidence given 
very ſtrong, too off ſome of the Inqueſt; And per Holt, it is not in a 
Judge's Power to take off a Juryman after he was ſworn ; and tho 
this Coroner be a weak filly Man, yet that is no Reaſon why there 
- thould not be an Information againſt him, for ſuch Men muſt learn, 
they mult not thruſt themſelves into Offices; and the Return of the In- 
quiſition, finding the Deceaſed Non Compos, not being filed, it wa 
; N per Cur. 12 Mod. 423 Paſch. 13 W. 3. The King . 
Stukely. e ARES 5 
22. And Holt cited a Caſe of one Tomb's who had kill'd him 
ſelt at Highgate, in the Year 1655. and the Inqueſt was ſet aſide for 
Frans. 15 M00, 403-4 age. 
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(F) Traverſe of Inquiſitions before him. 


' HE flying for Felony 58 before the * Coroner upon the Indicf * For this 

4 ment is not traverſable; Jeu of ſuch flying found u pon In- Pn 1 
giament before Commiſſioners, for they ought not to inquire of this be- ot the 
Nen 0 Br. Traverſe per &c. 383. cites 36. H. 6. 31. 8 


tore the Arraignment. Traverſe 
| h | r QC. 
| pl. 229. cites 6 E. 4. 3 
s > The Coroner's Inqueſt found A. Felo de ſe; his Executors pray'd The Court 
. that they might traverſe it, Which was granted by Hale, Twiſden and inclin a, 
? / 6 5 | | 5 : 2 that an 
Wild, ſilente Rainsford, tor the Coroner's Inqueſt finding Felo de ſe Inquifirion 
5 zs trayerſable, though Fugam Fecit is not. Atterwards the Inqueſt was finding a 
| | quaſhed for Want of the Word * Murdravit, and a new Inquilition Man Pele 
5 was appointed to be taken before Juſtices of Peace, 2 Lev. 152. Mich. de fe was 
way * r | 1 traverſable; 
; 2) Car. 2. B. R. The King v. Aldenham. For per 
0 5 3 F Hale, the 
e Reaſon why an Inquiſition that finds a Fugam Fecit is not traverſable, is, becauſe all the Parties 
* that were preſent at the Death of the Party are bound to attend the Coroner's Inqueſt, and their not 
e appearing there is a fly ing in Law, and can not be contradicted; but that Reaſon does not hold in 
"= a Felode fe. Freem Rep. 419. pl. 556 Mich. 1675. Anon. —— It was held, that an Inquiſition 
v found of a Felo de le was traverſable; tho* my Lord Coke holds the contrary, and it being remov'd 
: | hither by Certiorari, they were admitted to traverſe it. Freem, Rep. 443. pl. 606, Mich. 1696, 
Ireton's Caſe. -* But Salk. 377: pl. 21. Paſch. 1 Ann. B. R. in Caſe of The Queen v. Clerk, 
d the Court held, that ſuch an Inquiſition would be good without the Word Murdravit, and that fo 
is Dame Tale's Caſe.—— 7) Mod. 16. The Queen v. Clerk. S. P. by Holt Ch. J.— But ; 
an Inquiſition, before the Coroner taken Super Viſum Corporis that finds the Perſon was Felo te ſe, & non 
| Gompus Mentis may be traverſed ; But the Fugam fecit in an Inquiſition before the Coroner cannot be 
traverſed; Reſolved per Cur. Vent. 278. Hill. 27 & 28 Car. 2 B. R. Anon. os RN 
(a 3. The Coroner's Inqueſt Super Viſum Corporis found that P. felo- 
"os nioufly threw himſelf into a River, and therein Seipſum emergit, & ſic ſeip- 
re ſum occidit & murdravit ; but becauſe (emergit) is getting out of, and not 
; drowning himſelf in the Water, the Inquiſition was quaſhed, after the 
s; Party had been dead and buried two Years ; but becauſe the Man had 
K been dead and buried ſo long that there could be no View, the Court 
held that it might be ſupplied by a Commiſſion of Inquiry, and it was 
de. ruled that his Death ſhould be preſented at the next Aſſiſes &c. and 
he the Inquiſition traverſed and tried at the lame Aſſiſes. 2 Lev. 140. 
ren BD, ET , ES, 8 
| 2 4. Inquiſition of a Felo de ſe was returned hither by Certiorari, and 2 Jo. 198. 
ho it was moved for a Melius Inquirendum, on Affidavit of Melanc hol. Ripley, . 
ere and Diftrafion, but denied, and held by the Court not grantable unleſs ſelds Cafe. 
rn, there had been ſome Irregularity in the Caption of it, and ordered the S C the 
In- Adminiſtrator to traverſe the Inquiſition, as is uſual in the Exchequer Court did 
Was in Caſes of Inqueſts of Office, as Talis venit & queritur ſeipſum colore chi Cheese 
4 Ke. gravari & Minus rite &c. And agreed by all the Beneh, that he f Melius 
£ might do fo ; but held by ſome of the Bar, that it is not traverſable; Inquiren- 
im- upon an Action of for Goods of the Deceaſed's it will hold good, and dum, be- 
> for 


cannot be traverſed. 2 Show. 199. Paſch. 34 Car. B. R. The King <v{< this 

„ Nile. 5 | I rin Inquiſttion 
AIPICY, | was ttavers 

5 3 F 5 : ſable as well 

as an Inquiſition againſt another for Murder, and it was ſaid; that Lord Ch J. Hale had declared here 

that he was of this Opinion; And therefore the Court adviſed the Adminiſtrator of Ripley to remove 

the Inquiſition hither by Certiorari, and then to ſuggeſt himſelf to be griev'd by it, and ſo to bring 

_ the Matter and Truth of the Inquiſition into Judgment Skin. 45 pl 16. S. C. accordingly 4 

and ſays, that the Lord of the Manor had uſed Art in obtaining the Verdict; 


+ 
a- 


1 5. An 


— — — —  _ — 4 : i 2 1 


Coroner. 


5. An Inquifition on a Melins Inquirendum is traverſable, but ict an 
Inquitition Super Viſum Corporis, Garth 72, 73. Mich. 1 W. & 9 
in B. R. cited the Caſe of the King v. Heatherſall, and this agreed by 
the Court to be good Law. 8 | 


—  C 


(6G) | Puniſh'd for Miſdemeanors in his Office in Civil 
is Caſes. | by 


1.  TOTE; an Attachment was awarded againſt the Coroners of 

5 York, becauſe A. was 5. exactus, but they would not gise 

Fadgment of the Outlawry, and an Affidavit of that was made. And Mil. 

lington, an ancient Attorney ſaid, that the Coroners of Stafford for 

ſuch an Offence were fined every one 10 Il. but after the Judgment « 

the Outlawry pronounced they may tay the Return of the Exigent for 

to be adviſed, if the Caſe requires. Noy. 113. Trin. 2 Jac. C. B. 

Anon. „ 5 JJV 

2. In Caſe againſt 4 Coroners, for that J. S. was outlaw'd at the Plan. 

tifls Suit, and a Capias Utlagatum delivered to the Coroner, and 1} 
$0 they might eaſily have arreſted him, and that He was once in Cumpuny 
_ with one of them, falſely returned a Non eft Inventus. It was objected, 

that the Action ought not to be brought againſt all tour, for it was ſaid 

the Writ was deliver'd but to one, and the Allegation was, that the 

Plaintiff was in Company with one of them, &c. But it was anſwered, 

that all four made but one Officer, and beſides, they a!l join d in making 

the falſe Return; And Judgement tor the Plaintiff Niſi. Freem. Rep, 


191, 192. pl. 195. Paſch. 1675. C. B. Naylor's Caſe. 


. 1 £ * tha.” 1 . _— „ 2 1 


(H) Where Writs ſhall be direQed to the Coroner, | 


1. ULXTEN DI Facias upon a Statute Merchant ſued, and the 

IL. Sheriff did not return the Writ, and the Party made thereof Sug- 

geſtion, and pray'd Writ to the Coroners, and could not have it, but 

only a Re-extent. Br. Statute Merchant, pl. 34. cites 2) E. 3, and 

Fitzh. Suggeſtion 20. % F ̃ VVV 

2. If the Sheriff does not ſerve the Replevin at the Pluries, Proceſs {hall 

iſſue to the Coroners, and there the Sheriff has loſt his Power to ſue any 

Proceſs in it after, by the beſt Opinion. Br. Office and Off. pl, 43. 

15 = ES OG ut . . 

Br. Reple- 3. Where the Sheriff does nothing in Replevin at the Alias, nor at the 

vin pl. 9. Pluries, Proceſs ſhall iſſue to the Coroners to attach the Sheriff, and to 

cis $5 make Replevin, Br. Proceſs, pl. 21. cites 43 E. 3. 26. 
Withernam, OP 1 e 

pl. 2 cites 43 E. 3. 45. 


4. Note, that Proceſs directed to the Coroners to ſerve, this ou7ht 7 
be 7704 by all the Coroners; but where they are to give Tudgient, the 
Judgment, of two of them ſuffices where they are four; For in the 
one Cate they are Judges, and in che other only Miniſters, Br. Pro 
cels, pl. 172. cites 14 H. 4. 34. . 
- 7 5. Procels 


2 ths 4 


_ Coroner. 


| 3 
5. Procels ſhall not be made to the Coroners where there is no Sheriff, Br. Office 
or where the Sheriff is dead; for the Sheriff is an Officer immediate ro ànd Oft. pl. 
the Court, for Proceſs ſhall not iſſue to the Coroners unleſs in ſpecial SC 228 
Caſe ; As where the Plaintiffs ſays, that the Sheriff is his Couſin, 

and prays Proceſs to the Coroners, and the other does not deny it, 

chere Proceſs ſhall iſſue to the Coroners, and otherwiſe not. Br. Pro- 

ceſs, 70. cites 22 H. 6. 51. By all the Juſtices, 

6. If a Sheriff of a County in a City be in Contempt, the Attachment 

is to go to the Coroner, and not to the Mayor or chief Officer of the 
Corporation in ſuch City or Town, and if the Offender be our of his 

(/ice, rhe Attachment ſhall be directed to the new Sherift, 2 Vent. 

216. Mich. 2 W. & M. in C. B. Anon. 1 

-, In che Caſe of 2 Coroners, if the one be challenged, the other muſt If one or 
act, and yet both make one Officer. 1 Salk. 152. pl. 2. Paſch. 3 ee are 
W. & M. in B. R. in Caſe of The King and Queen v. War- ed. 


? | yet the o- 


| thers may 

\Wrir, and one Coroner may do an Act alone in the Name of the whole, and ſet the rpg the 
others thereto. Arg. ſays it is agreed fo in the Books. 2. Show. 286. pl. 283. Paſch. 35 Car. 2. 
B. R. in the Caſe of Rich v Player, f | ek ö L 


" 8 


— 
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| (I) Diſcharg'd or Remov'd. For what Cauſe, and 
id | 


How. And what ſhall determine his Office. 


1, A Coroner is not made by Commiſſion but by Writ and when he is Br. Commiſ- 
I Elected by Writ, it is return'd in Chancery, and is a judicial Act fon 77 4 h 
of Record, and theretore when the King dies this ſhall remain, where 2 3 
all manner of Cominiſſions ceaſe by Demiſe of the King, As Commiſſions rone, pl. 200. 
c = of ſuſtices, and the like; but judicial Acts ſhall remain, and ſo the Co- cites $ C— 
_ | Toner /hall remain till he be remov'd by Writ of the King. Br. Office and 1 * ; 
ef pl. 25 cites 4 E. 4. 45. and 44 J 


Marg. ot 
VV N | TOs: 55 8 the laſt Edi 

tion cites 8. C. accordingly.—— 2 Hawk. Pl. C. 3 cap. 1. S. 11. S. P. and Ibid. 43. cap. 9. 8. 5. 

S. P. -— 2 Inſt. 175. S. P.-- Dal. 15. pl. 7. Anno 1 Mar. 8 P. by Portman, and not denied 


by Bromley Ch. J. and cites D. 1 Eliz. fol. 152. pl. 2. accordingly.— — Lev. 120. Mich. 15 Car. 


the 2. B. R. the S. P. reſolv'd accordingly. | 
Q N g | | IL ; 5 Rs HE | | | | b : 2 3 
— 2. On a Suggeſtion that a Coroner had not ſufficient Lands within 


the Hundred, a Writ iſſued to chuſe another, and one was choſen. 
|F Rhodes and Windham, held that this is a good Diſcharge; tho' F. N. 
Nall B. 163. (N) ſays, that he ought to be diſcharged by Writ. Godb. 
1 | os. pl. 123. Mich. 28 & 29 Eliz. C. B. Anon. OO IH fad Wo th, 
5 3. The Coroner ſhall be diſcharged of his Office by the King's Writ But this 

ſent unto him, and thereupon ſhall iſſue another Writ directed unto the Cauſe is 8 
| Oberiff to chuſe a new Coroner, and that Writ hall recite the Cauſe of the 8 hs 
ico Diſcbarge of the other Coroner, F. N. B. 163. (G) new Notes 

| 5 | | $0 : there Cites 


(b) S Rep. 58. 


4. If a Coroner is in a languiſping Condition, or ſo broken with old Age E. N. B. 163. 


5 that he cannot exerciſe the Office, or becomes Paralitick, it is good Cauſe CR ors 
þ; - © remove him. 8 Rep. 41. b. in a Nota of the Reporter. do that Pur- 
| Pp . -- pole. 
the | 2 2 Hawk PI C 44 cap. 9 S. 12. S. P. 
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8 Corporations. 
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| WA and by what Words and Names, and b by whom, | N 


F \ Corporation coil of one ſingle perſon only, as the Ling, 


tion in him 2. Or aggregated of many, as Mayor and r 
tl 


— 
F 
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5. If a Coroner be diſcharged of his Office by falſe Suggeſtion, by 26 
King's Writ directed to the Sheriff, then the Party may come into the Chan. 
cery, and require a Commiſſion to inquire of the ſaid falſe Suggeſtion, and tg 

return the Inquiry before the King into the Chancery, and if it be 
found to be Falſe, then the King may make a Superſedeas to the Sheriff 
that he do not remove the Coroner if &c. and if he be removed that 
he ſuffer him to exerciſe his Office as he did before. F. N. B. 


164 (D) 


r ** y 4 


(K) Puniſhed. 


A Coroner ſhall not be remiſs, but fhall duly ex. 
. cute his Office according to Law, in Pain of |. 
and ſhall have for his Fee (upon View of the Body) 13s. 4 d. of the God 
of the Murderer, it he have any; if not, then out of ſuch Amerciaments 4. 
ſhall be ſet upon the Townthip that ſuffered the Murderer to eſcape. 
2. 1H. 8. cap. J. Fuſtices of Aﬀfiſe and Peace have Power to enquire and 
' puniſh the Defaults and Extortions of Coroners, e 
3. The Coroner is to return his Inquiſition at the next Gaol Deliven, 
and becauſe he did not, the Court diſcharg d him, and ſet a Fine of 100i, 
upon his Head, they having found it Murder, and kept the Inquiſition 
in his Pocket. Per Cur. in a Nota. Keb. 280. pl. 8 1. Paſch. 14 Car. 
2. B. R. The King v. Ld. Buckhurſt & al. 


For more of Coroner in general, See other proper Titles, and 2 Hawk, 
Pl. C. 42 to 55. cap. 9. and 2 Hale's Hiſt. of Pl. of the Crown 53 to 
69. cap. 8. concerning the Coroner, and his Court and Authority in 
| Pleas of the Crown. e RE Toe 


1. 3 H. J. cap. 1. 


Corporations. 


x (A) | By what Means a Corporation may commence, 
. © contra, — 5 . 
AI [Or rather, of the ſeveral Sorts of Corporations 1 

l [And of what Perſon or Perſons it conſiſts. Pl. T, 2. 


has Succeſ- 
lion, and is 31. b. 


Biſhop, * Parſon c. C0, 10. 29. b. A Prebendary. Co. 10. 


and his Suc- AND Chapter, and thele in the Civil Law are called aniverlities or 


ceſſors; for Colleges, 10 C0, 29. b. 


he may F | 2 
8 in him and his Predeceſſors, and may purchaſe to him and his Succeſſors. Br. Dean &: 
pl. 19. | 

45P 


Corporations. 8 


W 


337 
18 P. ge. Encumbent, pl. 14. cites 39 l. 6, 14. —— And per Danby, a Man may give Lana to 4 
Parſen and his Succeſſors, 7 E. 4. 12. and the ſame per Littleton in his Chapter ot Frankalmoigne. Ibid. 
Br. Corporations. pl. 68. cites 39 H.6 14 & 5 E. 4. 12. . 3 : 
Of Corporations ſome in Spiritual, and ſome are Tempora!, The Spiritual are, as Abbots, or Priors, 
and their Covents, and ſuch like, which conſiſt of Perſons Religious, Regular, and Dead as tothe 
World. The Temporal are, as Dean and Chapter, Mayor and Commonalty, Maſters, and Contreres, 
and ſuch like, of which ſome conſiſt wholly of Perſons Spiritual and Secular, ſome of Perſons Tempo- 


. 
— — 


—— — 


ral wholly, and ſome Mix'd of Perſons Eccleſiaſtical and Temporal, for which See, Thel. Dig. 19. 


Lib. 1. cap. 22. 8 2 refers to 5 H. J. 26. 13 H. 8 13 and 14 H. 8. 5. — Co. Litt. 250. a. S. P. 


z. There are 4 Sorts of Corporations by che Common Law, A8 
the King. C0, 10. 29. b. . * | | | Es „ Jenk. 270. 
I. By Authority ol Parliament. "M80 &P, 
nets —— Co. Litt. 2 50. a. S. P. 


F. By the King's Charte. e N 88.97 


co Litt. 2 50. a S.P. ——— Some are by GC rant of the Kino, who alſo is a Body Politick in 


himſelf. Thel. Dig. 19. Lib, 1. cap. 22. S. 2. refers to the Reports of Plowden, Fol. 242. 


6. By Preſeription. | Jerk. 270. 
6. By Preſerip | — VV 9 .. „pl. 88. 8 1 
——Co. Litt. 250. a. 8 P. —— Some Corporations are by Preſcription. Thel. Dig. 19. Lib. 1. cap. 22 


8. z ſays it appears 3 4 H. 6. 24. and in divers other Books, 


7. A Commonalty may be a Corporation without Mayor or Bailiſſs. 
Thel. Dig. 20. Lib. t. cap. 22. S. 16. cites Paſch. 2 H. 6. Grants 3, 
and ſays See Mich. 39 H. 6. 13. where Prifot ſaid, that a Corporation 
without a Head is not good. Ws ne 


8. The College 2 was founded by Pope Urban, at the Requeſt S. C. cited 4 


of Ralph Baron of Greyſtock, Anceſtor of the Lord Dacres, and was Bey 2 
always afterwards called or known and certified in the Book of Firſt chie ty "ag 
Fruits and Tenths, by the Name of the College of Greylock, and it con/i/t= lawful Com- 
ed of a Maſter and 6 Prieſts, always reſiding at Greyſtock, who came in by mencement; 


Prieſts had yearly Stipends of 5 Marks a Year, beſides their Bed and fond vos 
Chamber, and the Maſter 40 Marks a Year, but they had no common 
Kal, and therefore it was adjudged, that was not a College well incor- College 
Wy; and therefore not given to King Ed. 6. by the Statute 1 Ed. within this 
. ol 

| Ld. Dacres, als. Greyſtock College's Caſe. 


it malt be 
done by tlie 
ſelf, and by no other. — Jenk 205. pl. 35. S. C. 
9. The Bp. of St. David's by Licence from the King to appropriate cer- 
| tain Advowſons, did, by the King's Aſſent, and alſo of the Dean and Chapter, 
male a Collegiate Church, and conſtituted Prebendaries thereof, and appropri- 
ated a Corps to every Prebendary, all which was afterwards confirmed b 
the King's Letters Patents. Refolv'd by all theJuſtices of both Benches, 
except Harper, that this ſhall be taken as a College, and given to the 
King by the Statute 1 Ed. 6. D. 267. a. b. pl. 12. Mich. 9 & 10 Eliz, 
10. There are 4 Things of Subſtance to be obſerv'd in every Corporation 
lounded ad Pios Uſus. 18. It muſt be known by a Name, as Preſident 
and Scholars, or Matter and Scholars, or Rector and Confreres &c. 
2dly, There muſt be a Place certain where the Perſons ſhall be reſi- 
dent, which mult have a &nownVame, As College, Nunnery, Hoſpital &c. 
3dly, It muſt have the Name of a Saint, to whom it is dedicated or 
Founder, as Collegium Petri, or Pauli, or Gonvell-Hall, or Chriſt- 
Church &c. ꝗthly, It muſt have a Place known in which the Houſe 
ſhall tand known by ſome Name before the Foundation, as ia Oxford, 
8 Uu u E 


FE. a Eo —— 


Hifi and Inſtitution of the Biſhop, and were not eligible, and the fer the Pope 
8 


found or in- 
corporate a 


iſſolutions. D. $1. a pl. 64. Hill. 6 Ed. 6. The King „ Realm, but | 
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250 . Corporations, 


in Cambridge, in London &c. Per Manwood Ch. B. Mo. 231, Hill 
29 Eliz. in Fanſhaw's Caſe. os g 
12. In the Name of a Corporation 4 Things only are to be reſpecfas 
1ſt, the Names of the living Perſons, who are the Corporation, as 1, 
ſter and Chaplains &c. 2dly, The Houſe in which they are reſident, and 
make their Abode. 3dly, The The Name of the Founder, Athly, The 
Place whereupon the Houſe of their Abode is built and erected. And t theſe 
4 Matters are ſufficiently ſet down, though not formally, it is good 
enough; by the Lord Ch. B. in his Argument in the Court of Exche. 
quer. Le. 160. pl. 228. Mich. 30 & 31 Eliz. in Caſe of Nlarriot y 


— APA r 
8 n Ren IN 3 8 2 * = ys Sd, + 4 
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Paſchall. 4 1 - 
12 Ir was ſaid to be adjudg'd that the Inhabirants of a Town cop; 
He incorporated without Conſent of the Major Part ot them, and that with. 
out their Conſent the Incorporation is void. 2 Brownl. 100. Trin. 9 Tac, 
13. It may be with a Head or without a Head, and the Head au 
Members may be appointed after the Foundation; and the Foundation ny 
e before any material Fabrick is eretted. Jenk. 270. pl. 88. Gale of Sut. 
ton's Hoſpital, Mich. 10 Jac. - 


14. Franchiſes &c. are not efjential to a Corporation but a Privilege 
pertaining to it; the Effence of a Corporation is to make By-Laws, | 
and govern their Members &c. the which they may do, though their 
Franchiſes are ſeiſed; As the Dean and Chapter of Norwich was 4 
Chapter to the Bithop, and theretore remains a Corporation aiter their 
Lands ſurrendred; otherwiſe of a Corporation for a particular Purpoſe, | 
as an Hoſpital, which by Surrender of their Land had been deſtroyed 
before they were reſtrained by 13 Eliz. Per Holt Ch. J. and tor this he cited 


Fitzherbert Corporation, cited in the Biſhop of Norwich's Caſe, 
Skin. 311. Hill. 3. W. & M. in B. R. in Cate of the King v. the City of 
London. ))) 88 


„ — 


(A. 2) Corporation. What it is. 


A Corpora- 1. A Corporation is a Body Policick, conſiſting of material Bodies, 
tion Man Which, join'd together, muſt have a Name to do Things that 
artificial concern their Corporations, or otherwiſe it is no Corporation. And, 
Body, com: 206. pl. 238. Hill. 29 Eliz, per Ch. B. in Caſe of Marriot v. Mit- 
poſed of di- e | i Bow OE OAT. 
% # TED RT a 
bers, Ad inſtar Corporis Humani, and the Ligaments of this Body Politick or artificial Body, are the 


Franchiſes and Liberties thereof, which bind and unite all its Members together together; and the 
hole Eſſence and Frame of the Corporation conſiſt therein; Per Pemberton Serjeant. Arg. Garth. 
215, Hill. 3 W & M. in Sir James Smith's Caſe, | | | = 


2. All the watural Perſons of the Corporation are not the Corporation 
but are Perſons of which the Corporation conſiſts, but not wholly 3 
tor the Name is a Part alſo without which the Corporation canndt be. 
ag: per Juſticiarios, And. 210. Hill. 29 Eliz. in Gate of Marriot v. Mat- 

call. 8 EPS 
3. The Mayor and Aldermen of London are not a Corporation, but a 
Court; Reſolv'd. Carth. 112. Hill. 2 & 3 W. & M. in B. R. Rich 
v. Pilkington. Ss 8 e | 
4. A Corporation zs properly an inveſting the People of the Place 
with the Local Government thereof, and there tore their Lay {hall bind a 
2 5 | Stranger, 
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Corporations. 


Stranger and can only be created by. the Crown ; but a Corporation may 
pony e 1 Froternity 3 Per Cur. 1 Salk. 193. pl. 5. Hill. 2 Ann. B. R. in 


— 


rl 


' Caſe of Cuddon v. Eaſt wick. 


- 'The Ancients and Principals of Furnival's Inn brought an Action 

- a Bond given to diſcharge the Duties ot the Houle, bur being try'd 
before Holt Ch. J. the Plaintiffs were nonſuited, becauſe zot being 4 
Body Politick, they were not capable to ſue. Cited Arg. Gibb. 296. 
Trin. 5 Geo. 2. C. B. 


(B) po may mate a Corporation. 


„ TONE but the King can make a Corporation, Co. 10. 33. Br. De. 


|N b. 49 E. 3. 4. 49 All. 8. 
der Perſey, Caundiſh, Belkrap, and Knivet.—— Jerk. 205. pl. 35. S. P. cites 
dutton Hoſpital's Caſe.— Jenk. 240 pl. 88. S. C. — 
8. P. — Jenk 205. pl. 35. S. C. 


viſe, pl. 21. 
cites S8. C. 


——-4 Rep. 107. b. cites Grey ſtock College's Caſe 
2. The King may give power to a common Perſon to name the Jenk. 290; 
Perſons, and the Name of the Corporation, ane when he hath bone fo, bl. 53: 8. F. 


this Corporation is not ſald to be made by the common Perſon, 
but by the King. Co. 10. 33 b. e 


3. Ik the Mayor and Commona 


ty of London preſcribe to make * Br Cor- 


another Corporation in the City, and their Cuſtoms are confirmed, !2'**i0:5, 


pl. 15 cites 


pet it is not good without the King's Charter. * 49 E. 3.4 +49 


S. C.— 
All. 8 Ibid re- 
5 3 Be 5 „„ .- ..... ſcription, pl. 
12cites 8S C Scire Facias; R. F. of London was ſeiſed of certain Land in London 


| Deviſable, and 
ceviſed to his Feme for Life, to find a Chaplain, the Remainder to two of the beſt of the Art of Whittawers of 
London, to find a Chaplain for ever, and, died, and the Feme found a Chaplain for Life and died, the tao 

Wardens of Wkittoxrers enter'd, and did not find fer the Chaplains, by which it was found by Office, and 


that the Deviſor died <vithout Heir, whereupon Scire Facias iſſu'd againſt them, to ſay why tlie 
King ſhow'd not have the Land by Eſcheat for the Non Capacity of the Reverſion, and they came 
= and alleg'd Preſcription, that by the Uſage of London People of every Art may make Commonalty, Guild, and 


Fraternity, and deviſe to them, and that the Kings have confirm'd their Uſage. And by Award none 
can make Commonalty nor Corporation but the King himſelf, quod nota ; and yet it is uſual that 


Corporations may preſcribe that they have been a Body Politick Time out of Mind, and have been 


capable, and pleadable, and impleadab! 


e Time out of Mind, but one Corporation cannot make ano- 


| ther Corporation, And per Caund. ſuch Corporations which London mikes are not perperual, bur 
commerce by the Aſſent of the People of an Art at their Wills, fo that if any of the Art will leave 

u, they may at their Pleaſure, quod non negatur ; And per Belk they cannot make Statute of In- 
heritance, nor make Land departable, nor to be deviſeable, nor the King by his Charter cannot 


doit, quod Caund, conceffit, and that the King may give to the Queen, and ſhe may have Action 
alone. Br. Preſcription, pl. 12. cites 49 E. 3. 3. oo gr Ot, Sh * 

{ Br. Deviſe pl. 21. cites S. C. that a Man cannot preſcribe to make Guilds or Fraternity without 
Charter from the King; For Comraonalty cannot make Commonalty.——Br. Corporations, pl 45. 
cites 8. C. that Commonalty or Corporation cannot make another Corporation or Commonalty, by Ufge 
nor Preſcription, nor otherwiſe unleſs by Charter of the King, which wills it by expreſs Words; 
Per judicium Curiæ. Mo. 584 Arg. cites 8. C.. — Sid 291, pl. 7. Trin. 18 Car. 2. B R. 
In the Caſe of The 2 v. Beardwell is a Nota, that in that Caſe it was ſaid that there cannot be 


2 Corporation out of a Corporation where the firſt was by Grant; And it was doubred whether there 


can be a Corporation out of a Corporation where the firſt was by Preſcription. For in London ſe— 
veral of the Companies are Cor 


8 porations by Preſcription, out of rhe Grand Corporation by Preſcrip- 
ton viz both by Preſcription. | ST | 


4. Note, that a Corporation or Commonalty cant make another 
Corporation nor Commonalty unleſs by Grant of the King iy expreſs 
Nerds; and not by Preſcription or Cuſtom ; And per Cand. the King 
may by his Charter divide a Cirporation, and make the Prior of Weſt- 


minſter 


D 267. and 10 Rep. 1. 
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minſter to ſue the Abbor tor his Poſſeffions. Br. Grants pl. 81. 5 2 
8 1 
The King 5. The King cannot give Licence to another to make a Corporation. for 


only can a Corporation ought to be made by the Words of the King himſelf 
grontor Thel Dig. 20. Lib. 1. cap. 22. S. 26. cites Hill. 2 H. ). 13. per Ke. 
ad Fraagy ble, contra per Rede J. Mich. 20 H. y. 7. & 38 E. 3. 14. And ir 


— 


cCence to f : : ; , g 

found a was ſaid by Brian and Choke, that the King may give Licence to ang ;; 
Spiritual abe a Chantery for a Prieſt in a certain Place, and to give Land 70 
Corporation. 5% an Succeſſors &c. And that this ſhall be a good Corporation with. 


3 Ms out more Words, Thel. Dig. 20. Lib. 1. cap. 22. S. 26. cites Trin. 22 


Eliz.in E. 4. Grant 30. and that ſo agrees 3 H. 7. Grant 36 & 38 E. z. 14 
Cawdry's _ j By | pt oy . 4. 
Caſe, cites 9 H. 6. 16 (b. pl. 8J— Only the King can make a Corporation, Jenk. 279. pl. 89 
cites 10 Rep. 1. Sutton Hoſpital's Caſe, —Ibid. 205. in pl. 35. cites S. C. & S. P. e 
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6. A Man at Common Law Law could not ere& a Spiritual Body bo. 
litick, to continue in Succeſſion, and capable of Endowment, / 
the King's Licence, but by the Statute of Martmaines they might have 
endow'd this Spiritual Body once incorporated Perpetuis Futuris Tem- 


poribus without any Licence from the King, or any other. 3 Intt. 202. I 
EE 1 Vßůö 


But now any Man may erect and build an Houſe for an Hoſpital, 
School, Working-Houſe, or Houſe of Correction, and the like, with. 

out any Licence, but that is bur a Preparation, and may be done as 
Owner of the Soil; but by the Common Law he could not incorpo- 
* See Tir, Tate any of them without Licence, but now he may * endow them 
| Mortmain with Lands in certain Caſes, by the Statutes of the 39 Eliz. cap. 
„ . , CET 


5 N J . 4 5 
* * 1 * : 


O Of mat Pos « Corporation may be ads 


sb n, x. CYNE Corporation may be made out of another Corporation. | 
9 Co. 10. Bridewel, [cited in the Caſe ot Sutton's Hoſpital! 
2 . os „ 
Corporations may be created one out of another; As the Dean and Chapter of Lincoln ate a joint Cs. 
poration, viz. the Dean is a Corporation by himſelf, and every one of the Prebendaries is a Corpota- 
tion by himſelf. 10 Rep. 31. b. ad finem, cites 9 E. 3. 18. b. TI e 5 


(D) Of what Place. 


Je + "TP YERE ought to be a Place of Corporation, Co. 19. 
muſt have Aa * 


Place certain; but a aftitious Place will ſerve. _—— Mo, 231. per Manwood Ch. B. the 8. P. — 
Le. 160. pl. 228. S. P. by the Ch. B. - . 15 


2. There ought to be a Plate ſuppoſed in England, and if there be 
not any ſuch Place in England, yet it is good, As of Jeruſalem in 
England. . Io. 32. b 2 


| * 
(E) Of what Name. 
; „CR ought to be a Name by which it ought to be tncor- Jens 270. 
; poratey; Co. 10. 29. . 3 
| 2. The Name ot the Corporation is as che Name of Baptiſm, C0. have a Name 
10. 28, Þ, 123. 21 E. 4. 56. U. „ „ certain; 
| 1 N 5 5 1 but a fi. 
» tions Name will ſerve, ——— Le. 163. pl. 228. Mich, 30 & 31 Eliz. in Cam. Scacc. per Egerton So. 
25 licitor General, Arg. ſays it is a clear and plain Rule in our Law, that the Name of a Corporation 
18 is as Name of Baptiſm to a natural Man, and it there be any Difference, I conceive, that the Law 
0— requires more ſtrict Certaint) in the Name of a Corporation, than in the Name of any particular Perſon ; for 
: a Name is more neceſſary to a Corporation than to another; for when an Infant is born, he is preſently 
Th a perfect Creature before any Name given him, and the giving the Name is not a Marter of Neceſſi- 
b ty, but of Policy, for Diſtinction &c. but in the Caſe of a Corporation, the Name is the Subſtance and 
pp Eſſence of it, and it is not a Body before a Name be impoſed upon it, and therefore in the Charters of 
| Corporations there is always ſuch a Clauſe, Per tale Nomen implacitare & implacitari, acquirere &c. 
5 poſſint, and without their Name they are but a Trunk; but contrary in the Caſe of particular Per— 
8 ſons. But otherwiſe in che Caſe of a Corporation, and we cannot give any thing to a Corporation by 
Circumſtances inducing or imply ing their true Name; As Land given to the firſt Hoſpital which the 
Queen ſhall found, although that it ſufficiently appear, that ſuch a one was the Hoſpital which the 
WW Queenfirlt lounded, yet the Gift is void. Popham compares the Name of a Place of a Corporation 
do the Surname of a Perſon, which regularly ought to be expreſſed in Leaſes, but if it be nor put 
with all Exactneſs, yet it avoids not the Leaſe ; but however that be, it is certain the Miſtake of the 
| very Name of the Place, which does not miſname the Situation, is not material, for then it k-eps within 
On. dhe general Rule formerly given. Gilb. Hitt. of C. 5, 184. — Poph. 57. in Caſe of Button v. 
al! Uncgtman, S. T7. | NN e 
wy 3. The King may incorporate a Town by one Name, and after SAL - 
0! by another Name, () and then they ſhall ute their Mame accord: , 
lug to the ſecond Corporation, and pet they thall conunue the Pots © VS 
lellions they had before by the other Name. 21 E. 4 59. „ 
9 4. A Corporation may be by one Name, and enabled to purchaſe, and A Corpora- 
ſue by another Name; Per Cur. Jo. 262. cites 11 E. 1. where a Corpo- tion by Tre- _ 
ration was by the Name of Maſter, Wardens, Brothers and Siſters of 2 2 3 
Rouncevil, and the Patent ſaid, that they ſhould ſue by Name of the J. by * 
Maſter and Wardens of Rouncevil. ; rs FPreription, 
5 | 5 | | Cn | 5 may hade 
. 29. ſveral Names; but if by Charter it is otherwiſe, for in ſuch Caſe it cannot have ſeveral Names at tlie 
lame Time, and to the ſame Purpoſe; for it a new Charter is granted, and by a new Name, the old 
nl one is gone; As in the Caſe of Baptiſm by one Name, and Confirmation by another, but ſuch Cor- 
— 


ot —— 


a 4 be — "IS — 1 * 128 
r „ 8 _—_ „ 1 * 


Corporations. „ 


33 Corporation cannot be limited to a County, as Probos Homines of Poph. 57. 


ſuch a County, or Frinity College in ſuch a County, but it ought to 3 
reſtrained to ſome certain Place ; Arg. 2 Brownl. 244. cites it as the f. N in 
Ooinion of the Lord Popham in Button's Caſe. So 
x Wy 3 3 Button v. 
ru richt man. Popham ſaid, that to erect an Hoſpital by the Name of an Hoſpiral in the County of 
8 or in the Biſhoprick of R. &c, is not good, becauſe he is bound to a Place too large and uncertain ; 
but a College erected in Academia Cantabrio* or Oxon' is good, (and ſome are ſo founded) becauſe it 


tends to a particular Place, as A City, Town &c. 8 


grant, and per Nomen F. to ſue and to be ſued. 3 Salk. 102. pl. 2. Mich. 10 W. 3. C B Anon. 


and A. Bp. of York. 


Eo 5. Body 


poration ay have ſeveral Names to ſeveral Purpoſes, for it may be created Per Nomen D. to take and to 


Non ſequitur that what will amount to a Deſcriptio Per ſonæ to enable to take, willbe ſufficient for ab erſoſi 
to lue in; Per Eyre and Powis J. 10 Mod. 208. in Caſe of Cambridge Univerſity v. Vavaſor, Crofts, 
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B.dy Politick cannot be contained in this Word( Perſons ) per Opini. I 
onem, in the Reports ot Plowden, tol. 177. Thel. Dig. 21. Lib, , 
A Cap. 22. S. 29. 0 „CV 5 
10 Rep. 1, 6. A Corporation may be nam'd by a Sujet?, Jenk, 210. pl. 86 
&c. 8. C. cites the Caſe of Sutton's Hoſpital. Mich. 10 Jac. | 
Ld, Raym. J. Where, my Lord Coke ſays, a Corporation muſt have a Na, 
41 5 1 it muſt be underſtood eicher as expreſſed in the Patent, or iniplied in the 
ß Nature of the Thing; As if the King incorporate the Inhabitants gt 
Dale, and give them Power to chuſe a Mayor, tho' there is no ame 

of Incorporation in the Patent, yet it would be a good Incorporation 
and the Name would be Mayor, &c. Commonalty ; Per Holt Ch. ]. 

3 Salk. 102. Trin. 13 W. 3. B. R. in Caſe ot College of Phyticiq 

v. Salmon. 33 5 4 reg 

g. Inhabitants of S. can neither take by Purchaſe or Deviſe. Ms 
Tab. December 1, 1122. Foley v. Attorney General. : 
Le. 163. in g. The Names of Corporations are given of Neceſſity, for the Name is 
hl. 228. as the very Being of the Conſtitution, and tho? it is the Will of the Ring 
e | 8 _ 1 22 e 

New that erects them, yet the Name is the Knot of their Conibinaticn, 
Abr 501. Without which they could not perform their Corporate Acts, and it 1; 
8. P. in toti- no Body to plead and be impleaded, to take and give, till it hath got: 
dcm Verbis. 4 Name, but natural Perſons can take before they come into Peine, 
5 and when they are in Being, before they have got a Name. Asa RC 4 
mainder may be limited to the eldeſt Son of J. S. but if a Remainder I 
be limited to ſuch a Corporation as the King ſhall next erect, this i; I 
not good, tho” a Corporation be erected before the particular Eſtate be 
determined, for this Body of Men are only capable of raking by the 
+ 042-55." eName-in the Patent. Js. MU. CB. 185, 195, ©. 7 .. 
And here | 10. Theſe Names of Corporations are uſually taten from 5 Things, 
2] they Nees. 1ſt, From the Perſons, of which they con t. 
I Names be expreſſed by Words Synonimous, it is ſufficient * As if a College be inſtituted by the. News 
of Guardians, & Scholares Domus ſive Collegii Scholarium de Merton and they make a Leaſe by the Nane 
of Cuſtos & Scholares it is good, So if the Grant be made by Prepoſitus & Socii where it ſhould be Scholz. 
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res, it 1s good, W . 5 5 CE 

90 it ] 1 Abbot of B. makes a Leaſe by the Name of Clericus de B. it is well enough. 

If there be a Corporation tounded by the Name of Mayer & Burgenſes Burgi Dom' Regis, an Obli. 

gation is made to them by the Name of Mayor & Burgenſes de Linn Regis &c without jay ing Burgi 

Dom' Regis, and this was allowed a good Obligation; for the Parties are ſufficiently expreſſed, and al 
Burroughs are founded by the King Guardianus for Guardian is well enough, but they are an aggre- 

gate Body. Gilb. Hiſt. ot C. B. 182, 183. New Abr. 501. S. P. in totidem Verbis. Fs 


If an Houſe 11. 2dly, Their Name is taken from the End and Deſien of thir 
be founded Being. „„ Uf 5 . 
by the Name VVV e i OW 
of Miniſter Pauperis Domus Dei, this is well enough, for the main Defign is ſpecified by both Names 
But it an Houle be founded by the Name of Guardiani & Scholarium Domus ſive Gollegit Schelarium de 
Merton, and a Leaſe be made by them by the Name of Guardianus & Scholares Domus ſive Collogii de 
Merton, this is no good Leaſe, for it is a material Variance of the Name, ſince they have pot expreſed 
the Deſien of the Houſe, which is a ſubſtantial Part of the Name. But if a College be inſtituted by tte 
Name ot Aula Scholarium Reginæ, to be governed by a Provoſt, and they are confirmed by the King by e 
Name of Prepoſitus & Scholares Aule Reginæ, and they make a Grant of that Advowton by that Name, 
this is good, for that College would never have a Name according to the Words of the firſt Charter, 
tor then it would be a Sole Corporation, which is contrary to the general Convenience of ſuch a Bo- 
dv, tor the Name would be Præpoſitus Scholarium Aulz Regina, which cannot be intended, and the 
Word Scholares is not required as in the former Caſe, and the plating where ir is, confirms the £5 
bliſhment, and Confirmation of the King, and common Appellation are good Interpreters ot the 
original Integr of the Name. Gilb. Hiſt. of C. B. 183, 184.—— New Abr. 502, 523, SP, into 
Verbis, | | 


E 4 incor- 12. 3dly, The Names of Corporations are taken from the Nanics " 

one Oy the Patrons that procured the Juriſdiction, or that have endowed then, 
A $ 4 ö 

/ Canons of Windſor by the Name of the King's Free Chapel of St Gecrge the Mariyr, and in the time d 

\V. & M. they made a Leaſe by the Name of the Dean and Cans cf the birg's and Queen's Free 


Corporations 263 
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a material Miſtake of the Name, for it takes its Name from the Founder, that is here 
me of a different one ſubitituted in its room. Gilb. Hiſt. of C. B. 184.— 
S. P. in totidem Verbis. | 


e &C- this is 
miſtaken, and the Na 


New Abr. 501. 503. 


Athly, Their Names are taken from the Places, where they For the Cor 


| poration has 
reſide. a fixed Place 


where it is ſettled, and from whence it cannot be removed, but to natural Perſons the Name of the 
Place is but an Addition, for they may remove and change Place, and ſo their Names would have 
perpetual Alterations, Gilb. Hiſt. of C. B. 184, —— New Abr. 184. S. P. in totidem Verbis. 
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14. 5thly, The * Name of the Saint; and if this be omitted or miſta- If the Prior 
ken, this doth not avoid their Grants or Leaſes; tor the Name of De- __ 1 
dication is but an empty Sound, and expreſſes no real Uſe or Deſign, ventry makes 
and therefore is immaterial, and may be omitted. a Lea'e by 

| 3 3 15 | . the Name of 
Hur Dean of Coventry, this 1s good ; ſo if they granted an Annuity or Corody, and the Name of the 
Saint had been omitted. Gilb. Hiſt. of C. B. 186. * See New Abr. 501. | 
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% (F) By what J/ords. 


TT DESDE Words, Incorporo, Fundo, Erigo FC. are not of Jenk. 250. 


Rep. 30. a 


equivalent are ſufficient. Co. 10. 30. 


in the Caſe 


4 E. 4.) inthe Abbot of Glaſtonbury's Caſe and that in none of thoſe Books or Records was 


Land without any Grant. 


2. Df ancient Time the Inhavitants of a Town were incorpo⸗ 10 Rep. zo. 
rated when the King granted to them to have Guildam Mercatoriam. Can de 
Beg. 9 9 8 C0, 10. RC Eo Ee Roots 2 dutton's 
cites the Regiſter 219. b. and ſays that thereupon the Place of all their Convocations and Aſſem- 
blies were called the Guildhall, and Ibid. 30. b. cites other Books, that the Words Gilda Mercatoria 
made an Incorporation. N : LE — 1 


os WM Capellano; this made a Corporation, 2 H. 7. . 155. * 2D. 7. 244 cites 


n de | 

* 13. Co. 10. 28. [27. b.) © Fitzh. 
reſed CE . | : Sram, pl. 
te 5 26. cates. 8 . 


BY. | 4 Tf the Ning grants Lands to che Men or Inhabitants of D. * Br. Cor- 
yy | Heredibus & ſucceſſoribus ſuis, rendering a Rent for any Thing 9**'0" 


450. a 
5 pl. 65 cites 


| the buchung theſe Lands, this is a Corporation, but not to other ur- 5 C 


qi 


4 
+ a 


. | | tents, pl. 

44. cites S. C,—— Fitzh. Grant. pl. 36. cites 8. C. Br. Corporations, pl. 54. Cites 7 E. A 14. 
8. 2 . and it ſeems, that they are only Tenants at Will; And if the (Queen will releaſe or 
pre to them the ſaid Rent and Fee-Farm, it ſeems that the Corporation is diflolved ipſo fatto; For 
the Rent and Fee-Farm was the Cauſe, of enibling the Corporation &c. Ideo Quzte. D. 100. a. pl 
7% Trin. 1 Mar. Anon. 8 „ 


5. But 


| Neceſſity to be uſed in making a Corporation, but Words bl. 88. 5. P. 


of Sutton Hoſpital, and ſays, that with this accords 44 Aſſ. 9. in the Prior of Plimpton's Caſe, and 


any mention made of thoſe Words, Fundo, Erigo &c. or any the like Words; For, as has been 
ſaid, they are Words declaratory only, and the EfeEt of them may be made by the Owner of the 


3. The King gave Licence to Ramſey to grant a Rent cuidam *Br. Patents, 
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Fr the Succeſſors, Tf they were not incorporated before, this is a void Grant 
Fee-Farm kor the King 18 decelved. 7 E. 4. 30. | Eg? 
either Pro- 5 = „ 85 
bis Hominibus de J. or Burgenſibus, Civibus, & Communitati; this makes a good Corporation. B 
Corporations, pl. 54. cites ) E. 4. 14.——-—Thel. Dig. 20. Lib. 1. cap 22. S. 17. cites §. C. and 21 k 


otherwiſe, 


264 Corporations. _ 
Br. Corpora- 5. Bur if the ing grants Land Hominibus, Or Inhabitantibus de 
n if they be not incorporated before, the Grant is void, j# , 
en e OE reſerved tu the King. 21 E. 4. 56. 5 
Br. Corpora- 6. But if the King grants Hominibus de ſflington to be diſchargeg 
rions, pl 65. of Toll, this ig a $80d Corporation to this Intent, but not do 


fires 5. . Purchaſe. 21 E. 4 59. (B. this is Matter of Dilcharge,) 
But if he J. Ik the King gives Lands to the Inhabitants of Iſlington, aud their 


ands in 


4. 56. that they are incorporated to have any Action for any Matter touching this Land, but pot 


8. Aſcue ſaid, that the College 4 Rippon in his Country was founded 
by the Name of Canonici only. Thel. Dig. 20 Lib. 1. cap. 22. S. 16. 
c 5 1 
9. Corporation is good without limiting any Number certain of Perſons 
to be of the Corporation. Thel. Dig. 20 Lib. 1. cap. 22. S. 25. cites 
Hill. 34 H. 6. 27. te os FC ES 
10. The King incorporated thoſe of Norwich by Name de Civibus 62 
Communitate, and after in the Charter, Conceſſimus Civibus prædictis gs 
non ponantur in Furatis &c. omitting this Word Communitate, and per 
Brian Ch. J. and Neal and Choke Juſtices, the Grant is good to the 
| Citizens only, becauſe it makes a new Corporation. Br. Corporations, pl. 
..65. cites i 4 $53 6 ws 
11. And if the King grants to the Inhabitants of the Vill of Dal, 
' that they may chuſe a Mayor, and after this, that they ſhall implead, 
aud ſhall be impleaded by the Name of Mayor aud Commonalty of Dal, 
now this Word Inhabitants is gone, and yet it was good in Principio 
to take the Grant. Br. Corporations, pl. 65. cites 21 E. 4. 55, 

? 12. And Note, that in all the Ancient Cities and Boroughs of Eng. 
| land, as in London and elſewhere, the Grant is made to the Citixæns if 
London or Burgeſſes of Dale, and the like, which were never incorporated 
before, and yet good ; but it ſeems that thoſe are Favours for their long 

_ Continuances, and there are many Grants to them by Names as above, 
and that they may make a Manor, and to have Conuſance of Pleas, 
and many other Articles, is well, for they enjoy them. Br. Corpo- 
ä, ß P 8 
13. If the King ſhould grant Lands probis hominibus Ville de Illing. 
ton without ſaying habendum to them and their Heirs, or Succeſſors, reu- 
dring Rent, this is a good Corporation perpetual as that Intent only, 
but then it ſeems that they are but Tenants at Will, and it the King 
releaſes, or gives to them the ſaid Rent, the Corporation it ſeems, is 
diſſolved ivſo facto; For the Rent was the Caule of the enabling the 
Corporation, &c. Dyer 100. a. pl. 70. Trin. 1 Mar. ſays it was {0 
held for Law in the Star-Chamber. The Book ſays, Ideo Quzre. 
14. 2 Ed ward 6. granted to the Mayor, Citizens, and Commo- 
nalty of London, his Manſion-Houſe, calPd Bridewell, and that it 
ſhould be founded and erected into an Hoſpital for the Poor, and that whit 
founded and erected, it ſhould be call the Hoſpital of King Edward 6. 
Chriſt Bridewell, and St. Thomas the Apoſtle, and that they ſhould be incir- - 
porated by the Name of the Governors of the Poſſeſſions, the Revenues qu 
Goods of the Hoſpital of King Edward 6. &c. Adjudged, that this Hol- 
pital in Intention only was ſufficient to ſupport the Name ot a Corpora- 
tion, and that the Words, (viz) that the Governors from hencetorti 
ſhould be incorporated by the Name &c. incorporated them inal 
| ately, 
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ill made, {uppoling themſelves to be a Corporation, becauſe the B. ſhop 


* wp of Durhan having Jura Regalia had confirm'd their Orders; But Roll 
Ch. J. thought it would be hard to maintain that this made them a 
1 Corporation. Sty. 298. Mich. 1651. Goodyer v. Shaw. 1 
ue, 5 . 
10 | — — — | — —_— — — mY 
1g- (G) Yhat Thing ſhall be ixcident to a Corporation 
% 5 without ſpecial Grant or Preſcription. | 
Ne . HE M a Corporation is duly created, all other Incidents 
eas, are tacitly annexed. Co. 10. 30. b. B. 11 Id. B. N. S. 
po- = _a . ²˙ d 8 
. 2. As if the Ring makes a general Corporation by a certain Nàme 10 Rep. 30. 
. without any Words of Licence to purchaſe Lands, or implead, or be Io 12 
905 impleaded, pet the Corporation map purchale, plead, or be im⸗ E. 4 Tit. 
ly, pleaded well enough; for that by the deb. x the Corporation all Granszo. 
Ling thole neceſſar Incidents are included. . 11 Jac, Scaccarto, where it is 
„s F. Savior's Caſe, relolved per Curiam. Co. 10. 30. b. Þobart's Re- ian - 
y the 28 | N e | | ol | Brian Ch. J. 
- 0 ports 20 5. | | and Choke 
* 10 3 333 33 : 3 a⸗ccordingly. 
| and where in that Caſe it was ſaid 1ſt. By the ſame to have Authority, Ability, and Capacity to pur- 
nmo- chaſe, but adds not any Clauſe to enable them to alien &c. yet that is incident, and need not be added. 
es 2dly, To ſue and to be ſued, implead and be impleaded. 3dly, To have a Seal &c. This is alſo De- 
7775 | Claratory, and not Neceſſary; for when they are incorporated they make or uſe what Seal they pleaſe. 
WH? _ t reſtrains them from aliening or demi ſing, unleſs in a certain Form; This is an Ordinance, 
6. 0 teſtifying the Deſire of the King, but is only a Precept, and does not bind in Law. 5thly, That the 
incor- | Survivors ſhall be the Corporation; This is a good Clauſe to remove Doubts and Queſtions which may 
«and ariſe, the Number being certain, 10 Rep. 30. b. in the Caſe of Sutton's Hoſpital © 
Hoſ „Hod. 211. pl. 268. in Caſe of Norris v. Staps, Hobart Ch. J. ſays, that though Power to make By- 
p Aus is given by ſpecial Clauſe in all Corporations, yet it is Needleſs; For I hold it to be included 
'pOTar w, in the very Act of Incorporating, as is alſe the Power to ſue, purchaſe, and the like; For 
etorth a3 Reaſon is given to the natural Body for the governing of it, ſo the Body Corporate muſt have Laws 
medi- 5 1 AS & ; 5 


ately; 


„ 


7 
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az a Politick Reaſon to govern ir, but thoſe Laws mult ever be ſubject to the general Law of 
Realm, as ſubordinate to it; And if the King in his Letters Patents of Incorporation do make Sig 
nances himſelf, yet they are alſo ſubject to the ſame Rule of Law.— 5 Mod. 439. S. C. cited by Eu, 
Ch. J. 8 ; h 997 | | f IN | | 11 


. — ů — 


— _— — 


— —— 


Lane 21. 3. But by ſpecial Words the Ring may make a limited Cornge+. 
** enks Jac tion, or a Corporation tor a ſpecial Purpoſe; As If the Ring — 
C and S P. probis Hominibus de Iſlington, & Succeſſoribus ſuis, fend ring a Rent 
bat 12 this is a Corporation to render oe Rent to the Ring, and not 
c : aid, 7  Savior's : | ; Re 
Eee 1 D. 11 Fa, Scaccario, S. Savior's Caſe, per Curiam E 


that this 5 ps ; 
Leaſe ſhould not make a Corporation where the King conceiy'd that there was no Corporation before 
but that the King ſhould rather be ſaid to be deceived; For he took a Difference where there i; a re. 
puted Corporation in being and where there is not, and thereupon in the principal Caſe the Baron; di. 
rected the Jury to give a general Verdict. : e : 


They may 4. Tf the King creates a Corporation, and does not give any expreſs 

make Or- Power in the Letters Patents to make Laws, pet this Power is in 
agreeable CtDent to the Corporation, and included in their Incorporation; bit 
to the Law. thele Laws ought always to be ſubject to the Laws of the Realin, 
Jevk. 270. as ſubordinate thereto ; for a Body Politick cannot be governed 


p! 5% — without Laws. Hobart's Reports 285. 


See the | 
Notes at pl. 3. Supra. py 


8. C. cited 5. Tf the King creates a Corporation of a Mayor, and 8 Aldermen, 
g. g with a Clauſe in the Patent, Quod ſuper Mortem vel Remotionem ali- 
Parl. Caſes ü | 5 N ; e e e 
45 —8 C. cujus Aldermanni liceat Majori, & cæteris Aldermannis intra oc 
Citede8 Mod. Dies Proximo poſt Mortem vel Remotionem FC. to elect another ak 
127 Arg. derman into his Place cc. though no Election be within 8 Days 
Da alter the Death of (“) an Alderman, pet chey may elect an Alder. 
g8man at any Time atter; for they have Power to elect another, as in- 
_ © cident to the Corporation created; tor Ancient Corporations have 
no ſuch Clauſe, giving Power to elect, and this Affirmative Power 
does not take away the implicative Power incident to the Corporation. 
Jö. 8 Car. B. K. in the Caſe between Hits ano the Town of Lan. 
_ cefton in Coruwal, reſolved per Curiam, ſcilicet, Richardſon and 
Croke, no other of the Judges being there, and a Mrit granted ac 
cdordingly to elect another Alderm ann. | 
6. [So] Tf a Corporation be created of a Mapor and 8 Alder 
men, with a Claule in the Patent, that if any of the Aldermen die, 
vr be removed, and it ſhall be lawtul for the Mapor and the reſt ol 
the Aldermen, within 8 Days after the Oeath or Removal, to elet 
another in his Place, though it is not limited, that they, or the 
greater Number of them, may elect, pet the greater Number may 
elect, P. 8 Car. B. K. between He and the Borough of Lace 
ion, admitted per Curiam. 3 5 
7. And in the ſatd Cale, it the Mayor, at the Time of the Death 
of an Alderman, be abſent from London till after the 8 Days, and the 
Aldermen, within the 8 Days, come to the Deputy, and require him 
to make an Aſſembly of them to ele& another within the $ Days, and 
he refuſes, and thereupon the greater Part of the Aldermen atllembi? 
themſelves without the Mayor or his Deputy, and elect ah Alderman, 
rhis is a void Election, for the Payor ought to be preſent at it b) 
the Mords of the Grant. 1d. 8 Car. B. B. between N and the 
- Borough of Lanceſton, per Curiaůmn . 
a Cornora, 8. When a Corporation is made, eo ipſo without any Words, they 
tion which are enabled to have a Common Hal; and :to implead and be impleaded, 7 
5 - Fee- make Leaſes and Grants, to purchaſe for Years, Lives, or in Fee; but 
IN} DIC in i N s 1 74! 


/iqnation; Per Hale Ch. B. Sid. 14. pl. 4. Mich. 12 Car. 2. B. R. The 


pl. 63. cites 21 E. 4 7.14 27: 67. 


kn. ths. Atta ** 
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-r Purchaſes in Fee they ought to have a Diſpenſation of the Statute of Lands, can- 
Mortmain from the King, and the Lords mediate, if the Land be holden . be ve. 


trom them. They have Power to make Ordinances according ro the Law. *im4 from 


making 


Jenk. 270. pl. 88. Leaſes for 21 
| Years or more, 


or 3 Lives, or in Fee, unleſs by A& of Parliament ; for it is againſt the Nature of an Eſtate of Fee ſim- 


ple to be reſtrained. Jenk 210. pl. 88. 


9. If there be a Popular Election of Mayor, and Mayor and Alder- 
man in Corporation Towns, and this happens to breed a Confuſion a- 
mongſt them, this may be altered by their Agreement, and by the 
Common Conſent of all, to have their Elections made by a ſe wer Num- 
ber, but not otherwiſe; but if by their Charter they are to be elected 
by them all, then this is not altered but by, and with, the general Atlent 
of the whole Town, and ſo by this Means to take away Confuſion; 
per tor Cur, 3 Bulſt. 71. Trin. 3 Jac. The Corporation of Colcheſter 


10. Every Corporation, as ſuch, have Power to take a Burgeſs's Re- 


King v. Tidderley. 


11. A new Charter doth not merge or extinguiſh any ancient Privileges, Vent. 355 5 


but the Corporation may uſe them as before. Raym. 439. Paſch. 33 Car, S. C and 
2. B. N Haddock's Caſe. | | es N : per Cur. 


12. Whether a Power of Disfranchiſement be a Power incident to 


every Corporation ? Or whether ic muſt be given by expreſs Words in 


the Charter? See Arg. 10 Mod. 175. Trin. 12 Ann. B. R. in Caſe ot the 
Queen v. Corporation of Buckingham. Ds 


— 


. K 


— _ 


(G. 2) What a Corporation may do, and what muſt 


be under the Corporation Seal. 


E 31 I F the Major and Commonalty be diſſeiſed, and after every one of the 


Commonalty releaſe by their proper Names, this is not good, but 


the Mayor and Commonalty ought to releaſe by their Common Seal. 


Br. Corporations, pl. 25. cites 19 H. 6. =_ 
2. In Feoffment to the Dean and Chapter they cannot take but by Let- 


ter of Attorney under Seal; Per Brook Juſtice, Br. Corporations, pl. 34. 


cites 14 H. 8. 2. 29. 


3. Abbot and Covent cannct leaſe but by Deed, but the Abbot alone may 
leaſe without Deed, and if the Predeceſſor receives the Renr, the 


| Leaſe is affirm'd good. Br. Leaſes, pl. 32. cites 5 E. 4. 43. and 


lays it is ſo ſaid there. ; VV 85 
4 Bond made by the Mayor and Commonalty to the Mayor is not good, 


for he is the Head of the Corporation. Br. Corporations, pl. 63. cites 


21 E. 4. 5. 12. 2. 6. 


. Hh it is in Ouare Impedit, the Maſter and Confreres cannot t 
the Maſter, Contra of one of th Contreres. ior . 655 
cites 14 ar onfreres. Br. Corporation, pl. 63. 
RS. Warrant of Attorney of a Corporation ſhall be by their Common In a Duo 
al, and otherwile it is Void Per Choke Juſtice, Br. Corporations, V arranto 
| 5 PE ? againſt the 
Mayor and 


Citizens of 


e, whether it 
154. The King and the City of 


7 If 


ole there was a Warrant of Attorne 8 5 | 
y under the Seal of the Mayor: . 
— not have been under the Corporation Seal. Skin. yor to appear; Quer 
r. 
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7. Ita Corporation have a Power to remove a Man &<c. at their Wi 
and Pleaſure this muſt be under the Common Seal; but a Return to . 
Mandamus Debiro modo amotus may ſuffice. Vent. 355. Trin, , 
Car. 2. B. R. in Haddock's Cafe. — © Gig 
8. A Mandamus being directed to the Mayor and Burgeſſes of Abing. 
ton, to reffore Mr. Holt to the Recorder's Placeg they return d that ;;, 
King by his Letters Patent gave them Liberty to make a Recorder Duray. 
te Bene-placito; It was ſaid by Mr. Wylde, that a Corporation can't de. 
termine their Will but under their Corporation Seal. Freem, Rep 
ED 428. pl. 515. Trin. 1696. Holt v. Medlicotdt t. 
3. Salk. 103. 9. A Corporation can't do an AF in Pais without their Common Seal, yet 


: 1 they may do an Alt - by Record; So the City of London every Year makes 
an Atrorney in B. R. without either Sealing or Signing, and they are 


Verbis. | 4 
e.ſtopp'd by their Act to ſay it is not their Act. The Mayor's Hand ig b 
not neceſſary to a Return, for he is liable in an Action for a falſe Re. I 
turn without it in his private Capacity; it is ſufficient Evidence that 
the Writ was deliver'd to him, and that there is a Return made, and 
then the Mayor muſt ſhew the Contrary ; and the Mayor, or any b 
ot her Magiſtrate, that procures the falſe Return, tho' without the . 
Common Seal, or the Mayor's Hand to it, is liable not only in their 1 
Corporate, but their Private Capacity; Per tot. Cur. 1 Salk. 192. pl. L 
Hill. 1 Ann. B. R. in Thetford (Mayor's) Caſe, 


1 


W ſO — ** — 8 — * * 
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"ER 4 K —_— 


—— 


(. 3) Ads done by them good or not, being not 
„  dwoby the wholo Eh 


'1- 33H.8. cap. 2. K LL and every particular Ai, Order, Rule, and 
V Statute, made by the Founders of any Hoſpital, 
College, Deanry, or other Corporation, whereby the Grant, Leaſe, Gift, 
or Election of the Governor or Ruler of ſuch Corporation, with the Aſſent f 
the major Part of thoſe as ſhall have a Voice, or Aſſent to the ſame, ſhall 
be in any wiſe hindred or let by one or more, being the leſſer Number of 
ſuch Corporation, contrary to the Common Law of this Realm, ſhall be void, 
3/1" Ae rr 
2. Aud all Oaths taken by any Perſon of ſuch Corporation for the Ob- 
ſervance of any juch Order or Statute, ſhall be void; and no Member of any 
| ſuch Corporation ſhall be compelled to take an Oath for the obſerving ſuch 
Statute on Pain that every Perſon giving ſuch Oaths (ball forfeit 5 l. to be 
divided between the King and the Proſecutor to be recovered in any of ths 
King's Courts of Record. 3j Co Er nes 
\ Poph 211, 3. Corporation of Mayor, or Bailiffs, and Burgeſſes of Windſor, 
212 S. C. may make Leaſe for Years. One Bailiff only aſſents; the Leaſe wasy oid, 
but not S. P. and fo it would had two only aſſented; and ic was agreed, that if the 
greater Part of Burgeſſes aſſent it is good, and it is not neceſſary that 
all be = at the Sealing, if their Aſſents be had before. D. 282. b. 
Marg. pl. 26. cites Good s Cale, F 
The Mayor 4. The Mayor and Commonalty of Southampton have an Aſignment 
and Com- from the King of a Sum of Money to be paid Tearly to them and their Sut- 
monalty are cęſſors out of the Cuſtoms of this Town and Port; the Mayor alone. 
one in mates an Acquittance upon receiving it; this does not bind the Corpo- 
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ſible Body, Fn 2 . 
. ration in ftriftneſs of Law, but becauſe 100 Precedents were ſbewn which 
as Mayor, | IS, INE allow'd 
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11.4 ic. it was allowed by all the Judges of England. Jenk. ean do no- 
allow'd it, if ®L 4 Y Judg 1 thing regu- 
162. pl. 9. 8 | | | larly, for 

5: ot 4 of the Corporation aggregate, and is only a Part of it ; but Uſage and Precedents are 
opt 10 85 in things indifferent, or which are not Mala in ſe. Jenk. 163. pl. 9. 


— — — — — 
— — — 
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5. The King did grant that the Pariſhioners of Wallingford ſhould 


— — — 


_—_ de a Corporation to bargain and ſell, and that the greater Number of 1 
| the Pariſhoners there did make Leaſes and Eſtates, and there was an | 
K Uſage, that at the Tine of meeting for the making of any ſuch Leaſes by Y 

| = 


chem, they aid ve to ring a Bell, by the which Notice was intended to be 
t den of the Aſſembly, and that Titer ſuch Bell rung 20 of the Pariſho- 
8 ers chen preſent did make a Leaſe, there being 100 others in the Pariſh 
5 E nor preſent, and yet this was adjudged in the Court 32 Eliz. to be a 
5 90d Leaſe, and he ſaid, that it there be a Day and Place by Uſage cer- 
= x for their Meeting, in tuch Caſe there needeth no Warning. Lane 


* 


R 21. Paſch. 4 Jac. in the Exchequer cited by Tanheld Ch. B. in Caſe 
. Of St. Saviour's Pariſh. et CT 3 
v 6. Where an Act is to be done by a Corporation, all the Members 
Ne one bi to be aſſembled together to conſent, bur this cannot be ſeperately and 


apart by chem at ſeveral Times, tor then it is Factum Singuloruin. 
„ PD.. 48. a. Paſch. 5 Jac. B. K. in the Cale of the Dean and Chap— 
3 cer of Fernes. | | 3 N + 25 N | I os 


+, Ina Trial at Bar for the Parſonage of II. in the County of O. 
the Church being in the Preſentation ot the Dean and Canons of W. 
where there are 12 Canons beſides the Dean, which in all make up 13 
of the Corporation, it was held, 1ſt. That Prima Facie, in all Ads 
gene by a Corporation, the Major Number muſt bind the Leſſer, or elle 
Differences could never be determined. 2dly, That Acts done by the 
Corporation o#ght to be done by the Conſent of the Major Namber, or 
elſe they are not valid, and theretore where the Corporation conſiſts of 
13, there ought to be to make a Chapter; but the All of the Major 
Number of thoſe ) is binding to the Corporation. But if the ancient Uſage 

| hath been, that Acts have been done from Time to Time by the znajor Nun 
ber of thoſe that are preſent, altho' they are but 3 or 4, it thall be then 
intended that that was Part of their Conſtitution ar the Beginning, and 
ſo what is done by them ſhall be binding to the reſt ; and if it were other- _ 
& wiſe, it would avoid Multitude of Leaſes; tor it is the common Prac- 
tice in moſt Places, to ſeal Leaſes by the major Number of the Dean 
and Prebendaries that are reſident at the Time when the Leaie was. 
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0. made. Freem. Rep. 504. Paſch. 1693. Haſcard v. Soman yy 
29 8. It an A# to be done he referr'd to the conſtituent Members of a Cor. 
ſuch poration, nothing can be done but by the Majority of thoſe who are 
0 be the conſtituent Part of the Corporation; but where a thing is reterr'd 
# th to be done by the Commonalty, there the Majority of thoſe, who are pre- 
lent (all being ſummoned) will determine and bind the reſt, but in the 
for, WE wer Cafe the Majority of thoſe who are preſent will not do; Per Cur. 
. 24 Mich. 6 Ann. B. R. The Queen v. Lock.“ e 
c * 9. A Corporation aggregate conſiſting of 2 Bailiffs and Burgeſſes Oc. 
that and cne of the Bailifls and Burgeſſes made a Leaſe in their Politick Ca- 
82. b.  pacity io the ct her Bailiff in his natural Capacity. The Court was of 
TO Opinion, that the Bailiffs make but one Officer, and the one cannot 
et dect without the other; therefore if a Leaſe is made by the Corporat on 
. to one of them, he is both Lefſer and Leſſee, which cannot be, 8 Mod. 
alone | 303. Trin. 10 Geo. 1725, Salter v. Groſvenor. 8 — 
orpo- 10. A ſole Corporation, as a Biſhop or a Parſon, could not make a 
which Leaſe to himſelt, becauſe he cannot be Leſſer and Leſſee, and the Law is 


low d | Lie fame in a Corporation aggregate, as Dean and Chapter, for a 
e 5 Leaſe 


$. cited © 2. If I deviſe Land 7o the Abbot of St. Peter, where the Foundation is © 
by Hobart r. Paul, the Deviſe is void; Per Englefield J. Quod non negatur, Br. 


Ht of CB: 


186. cites S. C. for here the Saint's Name is the only Specification of the Party in the Deviſe, which 


pl. 37 the e ſaid Houſe whereof he is Preſident, and dies, the Deviſe is void, 
lege's Caſte, te : 3 

S C. and S. P. per Cur. and the Serjeants and others. 

take to the Uſe of the Houſe; For without a Head the Body is imperfect. Dal 31, pl. 13. Aung 
. | — | 

3 


particular Eſtate. Co. Litt 264. a. | 0 


a 


Corporations. 
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Leaſe cannot be made by the Chapter without the Concurrence of ,. 
Dean; and tor the fame Reaſon, a Leaſe cannot be made to the wk.” 
out the Concnrrence of the Chapter, but it may be made to any 9777 
Prehbendaries, becauſc it is not neceſſary thae any of them ſhould join i" 0 
Leaſe, for a Prebendary is not an integral Part of the Body Cy, 
rate. 8 Mod. 304. Trin. 10 Geo. 1725. in Caſe of Salter . Gut 
venor. 
11. Where- ever Notice is given of the meeting of 4 Corporation for 9. 
particular Buſineſs only, the Body cannot go on to other Bujjneſs nl 
the whole Body is met, and it is done by Conjent. Barnard. Rep, in þ 
R. 80. Mich, 2 Geo. 2. ſays this was laid down as a Rule by the Ch 
Juſtice in the Caſe of the King v. Wakes 
12. A Charter required, that the Preſence of the Mayor be neceſſury 
at all Corporate Aſſemblies. The Corporation were aſſembled, and 
Matter being propoſed, the Mayor diſſolved the Aſſembly, but the „. 
 maining Part of the Corporation continued together, and proceeded. It yy, 
_ objected, that ſuch Aſter- Proceedings were 1rregular; But the Court 

faid, it was very true, that no new bulineſs can be propoſed in the Ab. 
ſence of ſuch Officer, but that the Aſſembly has always a Right to procy = 
in the Bujjneſs which was begun when he was preſent. Barnard. Rep, 
in B. R. 385, 386. Mich. 4 Geo. 2. The King v. Norris. 


PF 


—_— 


(G. 4) Grants to or by Corporations, and by what | 
Names or Titles they may take, or grant, and where 
there is a Variance or Miſnomer. 8 


i, FXT HERE a Feoffment is made to a Corporation and a fingle Per. 

VV os, it ought ro be by Deed, and that the Livery be made 

to the Attorney of the Corporation, authoriſed by Deed, and to the 

other Perſon alto, and then they ſhall be Tenants in Common, otherwiſe 

thbe Corporation can take nothing; Per Huſſey. Thel. Dig. 2. Lib. 2, 
cap. 3. S. 10. cites Hill. 7 H. 7. 9 Lo fey SO 


3 Deviſe, pl. 2. cites 19 H. 8. 8. [b. pl. 1. 


5 
is miſtaken, 
4 Le. 223. 3. If a Maſter or Preſident of a College by his Teſtament deviſes Land to 
Preſident of 


Corpus becauſe they have no Head. Dal. 31. pl. 13. Anno 3 Eliz. and cites 13 
Chrifti Col- H. 8. 13. 8. 1 8 5 5 


Without Ws: If a Grant is made to or by a Corporation in Time of Vacation, it 18 
their Head void. Litt. S. 443. 


they cannot 


If during the Vacation of the Abathy of Dale a Leaſe for Life, or 4 Gift in Tail be made, the Remainir 
to the Abbot of Dale and his Succeſſors, this Remainder is good, if there be an Abbot made during!“ 


ybich 


nd to 
void, 


es 1 


278. pl. 1. Mich: 21 Eliz. Carlifle Dean and Chapter's Caſe. 


—_—_— —c : : 4 X 


Corporations. 


— . 
— — 


Fe 


271 


If there be Mayor and Gommonalty of D. and the Mayor dies, a Grant made to the Mayor and Commonalty 


H D. is void; but in that Caſe, if a Leaſe for Life be made, the Remainder to the Mayor and Cu- 


».onalty of D. the Remainder #s good, it there be a Mayor elected during the particular Eſtate. Co 
Litt. 264 a. — 


5. The Dean and Canons of W indſor were incorporated by Act of Par- 
liament by the Dean and Canons of the King's Free-Chapel of his Caftle of 
Windſor, and they made a Leaſe by the Name of the Dean and Canons 
of the King's Majeſty Free-Chapel of the Caſtle of Windſor, in the County of 
Berks, All the Juſtices held the Leaſe good enough; For though the 
King in Parliament ought to call it His Caſt le, yet when another ſpeaks 


ok it he is more apt to call it The Caſt le, and conſequently ſuch Vari- 
| ance is not material. Mo, 71. pl. 195. Trin. 6. Eliz. The Dean &c. of 


Windſor's Caſe. F e 1 
6. And though more be put into the Words of the Leaſe than are in the 


Words of Incorporaticn yer it is not prejudicial if every Word is true; As if 


| he had added of the Cattle ot New Windſor, or the Chapel of St. 
George the Martyr, becauſe it is true, and there is not any other Wind- 


ſor known, or any other St. George than the Martyr, and though it 


might otherwiſe, yet it ſhall not be intended. Mo. 72. in pl. 195. 


Trin. 6 Eliz. in the Dean &c. of Windſor's Caſe, _ 
J. The Cooks of London were incorporated by Ed. 4 and that two Prin- 


_ cipals of the Community, by the Aſſent of 12, or at the leaſt of 8 Perſons of 
the faid Community, in myſteria preditta maxime expertes fanonults Aunis 


eligere poſſint et facere de Communitate illa duos Magiſtros ſi ve Gubernatores © 
ad ſupervidend &c. et quod iidem Magiſiri vel G ubernatores et Communitas, 


F ſhouls have perpetual Succeſſion, and a Common Seal &c. and that they 
mig hi purchaſe and enjoy Lands & in Fee &c. A Deed of Bargain and 


Sale is made by A. B. C. and D. Maſter and Wardens of the Cra't and My- 
ftery, and the Commonalty of the ſame Craft and Myſtery, and F. IL. of the 


one Part, and R. Dormer of the other Part. Held here, that the Cor- 


poration Was miſnamed, tor here are 4 particular Perſons nam'd, and 


| Maſter is added at the End in the ſingular Number, and therefore it can- 
not refer to them all, or to two ot them, and it ir refers to the four the 


Charter doth not Warrant this, for that is a greater Number than the 
Charter wills, and if it hall refer to the laſt Name, then there are not 
Maſters, and the Plural Number is Material, and in the Indenture they 
are call'd Maſter and Wardens, and Warden is nit in the Charter, nor 


can be Part of the Corporation, and if in the Place of Wardens, Go— 


vernors had been put, they ought to have put (or) in the Place of (et) 
as Maſters or Governors, but as tor the Words (Craft and Myſtery) 
Which are put in the Indenture before the Words (and Commonalty) 


it is bur ſurpluſage, which will not make the Deed ot Bargain and Sale 


vid. Plow, Com. 537. Trin. 20 Eliz. Croft v. Howell 58 
8. A Corporation was made by» the Name of the Dean and Chapter Souldob 


Eccleſiæ Cathed Santi & individue Trin. Caerlil, made a Leaſe by the cite. * 


eited b yỹ 


Name of Decanus Eccleſiæ Cathed'. Sanctæ Trin. in CaerliP. & totum Ca- Gaudy as 


pitul de Eccleſia prædict'. Six were againſt three, that it is good not- held ſo by 
withſtanding the Variance, which is not in Subſtance of the Name. D. e 

. | f i ͤö§öà20cẽꝗů 
9. There is no Book of Law which avoids Leaſes or Grants of Cor- There muſt 


porations tor Variance in any of theſe tour Circumſtances, viz. Addition, be no Omiſe 


Interpryition, Omiſſion, or Commutation, it they retain the four. firs fin Ty 
Principles of Subſtance, viz. Name ot Perſons, of Houſe, Foundations, part And. 
or Dedication, Place known before the Foundation in which the Houle is 23. pl. 4 
lituate; Per Manwood Ch. B. Mo. 235 pl. 367. Hill. 29 Eliz. in Fan- Paſch ; & 4 
ſhaw's Caſe. 2 855 N Ph. & M. 
Dean and 
Chapter of 
orated by the 


Eaton's Caſe, —— D. 150. a. pl. $4. Trin. 3 & 4 Ph. & V1 s C they were incor: 
| K | | Name 
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Name of Præpoſiti & Collegii Regalis Collegii beati Mariæ de Eaton juxtz Windlor, and 1.4. 
Leaſe by Name of Præpoßti, & Sociorum Collegii Regalis de Eaton SC. omitting Collegi; 
Mariæ; And all the Juſtices held this a void Leaſe. D. 150 a. pl. 84 Trin. 3 & 4 PH & 5 4 
ſays, that it was ſo adjudg'd Mich. 10 Eliz & Mich. 18. where the Place of the Corporation, 51, 
Cheſter, was omitted in the Grant of the Dotation made to the Dean and Chapter, bur in the H. 
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FR, © . bene“ 
it was inſerted — Mo 13. pl. 52.0. C. that the Words (Sanctæ Mariz) were omirted, and e 


fore held void; But the Leaſe by the Dean and Chapter of the Cathedral Church Peterb 


where they were incorporated by the Name Sancti Petri Burgenſis was not void, cites a gere 
Year Books. bf 5 


irgenſiz 
al man 


10. The Provoſt, Fellows, and Scholars of .Oneen's College Oxon. a. 
Guardians of an Hoſpital in Southampton, and they /eaſed Parcel of the fad 
Hoſpital by the Name of Provoft, Fellows, and Scholars, Guardianns of the 
Hoſpital ; it was objected, that it ſhould be Guardiaui, becauſe the Col. 
lege conſiſts of many Perſons, and every one is capable, and nor like 
to Abbot and Convent; Bur the whole Court held, that the Colle. 
is as one Body, and as one Perſon, and ſo the Leaſe and Declaratin 
were both good. Le. 134. pl. 183. Hill. 30 Eliz. Queen's College Oxonus 
11. It the Queen will found an Hoſpital by the Name Quod ftundayi. 
mus ad rogationem Chriſtopheri Hatton Cancellarii Anglie, all the ſame 
ong ht to bs expreſſed in every Grant made by, or to the ſaid Hoppital; 
Per Egerton Sollicitor General Arg. Le. 164. Mich. 30 & 31 Eliz in 
Scacc. in Caſe of Marriot v. Paſcall. C 
12. So Quod fundavimus ad relevandum pauperes. Ibid. 
13. And ſometimes the Number of Perſons incorporated, if it be in th 
Charter, it ought to be uſed in all Acts made by or to them; As Majic 
and 6 Chaplains ; Per Egerton Sollicitor General Arg. Le. 164. Mich, 30 
& 31 Eliz, in Scacc. in Caſe of Marriot v. Paſcall. DE On 
14. The Dean and Chapter of Exeter made a Leaſe by the Name of 
the Dean and Chapter of St. Mary of Exeter, whereas they were incor- 
porated by the Name of the Dean and Chapter of St. Mary in Exeter; 
but this was held to be no material Variance. Cro, E. 167. pl. 3. Hill. 
e 32 Eliz. B. R. Willis 5 : „„ VH 
Sꝛv. 128. pl. 15. In Ejectment of a Leaſe by the Warden and College of All-Souls of 
168. S. . Oxford, the Jury found the Leaſe to be made by the Warden and College 
adjugged. , All-Souls of Oxford in the County of Oxford. It was objected, that 
this could not be the Leaſe on which the Plaintiff had declared, becauſe 
it varied from that Leaſe, the one being made by the Warden &c. of 
 All-Souls of Oxford, and the other by the Warden ot All-Souls of Ox- 
tord in the County of Oxford. Bur per Cur. the Plaintiff hid given 
judgment, tor the Verdict having ſer forth, that the Warden &c. was 
ſeiſed, and being ſo ſeiſed, made the Leaſe &c. and ſealed it with their 
Common Seal, all this is the fame as in the Declaration, and the 
Words, (viz.) (in the County of Oxford) are not added as Part ot the 
Name of the Corporation, but only to ſhew in what County Oxford ts, 
1 And. 248. pl. 261. Paſch. 32 Eliz Carter v. Cromwell. „„ 
16. It was held per Curiam upon Evidence, that a Corporation may 


e 
pl. 119. S8. C. 
held accord- 
ingly. 


There is a 


3 be known by two Names, and it it hath been fo known Time out of Mind, 
Gent Cor. that a Grant made by either of the Names is good. Cro. E. 351. pl. 4 
porations and Mich. 36 & 3) Eliz. B. R. Vaughan v. Gainstord. = 
Corporations | | 


made of late Time; For ancient Corporations may by Uſage have divers ſeveral Names; And De: 
miſes, Grants &c. by any of them are good enough. 10 Rep. 126. Mich. 11 Jac. C. B cites ab indangg 
of Caſes 8. P. by Hale Ch. B. as by the Name of Burgenſes, and of Ballivi and Burgenſes ; Pa. 
if the Name of Ballivi and Burgenſes be a Name which they have recorded within Time of Memwor! 
they cannot preſcribe by it, but by their ancient Name, till ſuch a Time, and then &c as in D. 


Hardr. 504. Paſch. 21 Car. 2. in Scacc. in Caſe of Attorney General v Farnham (Town in Surry 1» 
Gilb. Hift. of C. B 186, 187 8 P. | 
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Cale. 


2 Bulſt. 33, 24 Mich. 10 Jac. Maſter &c. of St. Olave's Cafe. 5 e 
20. The Dean and Chapter of Norwich were incorporated by I. 8. Jo 166.8. C. 
by the Name ot che Dean and Chapter ol the Bithop of Norwich and his he Eyre 
Succeſſor; they ſurrendlered their Charter to Ed. 6. and afterwards were e 


. Hey ward V. Fulcher. 5 | 5 


der) well named, tor then there is enough ſaid to ile w that there is ſuch 


0 | 


17. A Bargain and Sale by the King for any Confideration, to a Corpo— 


7 

ration 15 2009, although the King cannot ttand ſeiſed to the Ule of ano. 
cher ; and the Conſrderation of Money paid or mentioned to be paid, altho 
by any Stranger, makes the Conveyance of Bargain and Sale valid. Jenk. 
270. pl. 88. | ; | | 3 ? : 5 

18. King II. 8. incorporated Trinity College in Cambridge by the 
Name of Maſter, Fellows, and Scholars of the College of the Holy and 1171 
Jivided Trinity in the Univer/ity of Cambridge ; and Anno 6 E. 6. they 
made a Leaſe by the Name ot the 4a/7er, Fellows &c. of Trinity College, 
bur lelt out the Word (Unizer/tty.) Two Jjuſtices thought the Leaſe 
good, but the two others, and the Ch. . though it void, but he moved 
che Parties a ſecond Time to an Agreement, and would not as yer give 
judgment. 2 Brownl. 243. Patch, 7 Jac. B. R. Trinity College's 


19. A Deviſe of an Houſe was to his Wife for Life, Remainder to the 


Matter and Wardens of the Olleen's Free-School of St. Olave's Southwark ; 


In Ejectment brought by the ſaid Maſter and Wardens, it was objected, 
that the Corporation could not take by this Deviſe, becauſe there is an 
Exception in the Stat. 32. H. 8. cap. 5. of Wills of all Bodies Politicæ 
or Corporate, ſo that they are excepred from taking by the Will; The 
Court were all clear of Opinion, that the Plainritt had a good Title. 


. R a 1 L eaſe good 
incorporated by him the Name of the Dean and Chapter Sunctæ mdivi- a She 


dre Trinitatis Norteici ex Fundatione Regis Ed. 6. I hey made a Leaſe by the firſt Cor- 

the ord Name oft Incorporation, leaving out (Ex Fundatione Regis Ed. Fe | 

| . | a. | 3 | : | | - NHS 46 TT oevi 

6.) and adjudged rhar the Leaſe was good, Palm. 491. Hill. 3 Car. hr ty 
„„ N the Leaſe 


ancient Name was good not withſtand the ſaid Omiſſion in the Grant and Leaſe, | 


21. Debt upon a Bond made to the Plaintiſf's Wite Dum ſola by the 
Corporation of Wells, by the Name of the Mayor, Aldermen, and Burgeſſes. 


pon Non eſt Factum pleaded, the Jury find a ſpecial Verdict, that 


Ducen Elix. in the ziſt Year of her Reign, created them a Corporation 
bythe Name of the Mayor, Maſters, and Burgeſſes of Wells, and that Car. 
2. in the 35th Year of his Reign, by his Letters Patents, granted to 
them that they ſhould ve knowa by the Name of Mayor, Aldermen, aud Bur— 


Fee &c. and by this laſt Name they entred into the Bond; and if this 
de the Bond of the Mayor, Maſters, and Burgefles ot Wells, then &c. 
And adjudged for the Detendants, becauſe by the taking ot the ſecond 


Letters Patents the A Name is intirely extinguiſh'd but it was ag Led, 
that a Corporation might have two Names, the one by Prejcription, and 
the other by Grant, or both by Preſcription, Lut nit two by Grant, Lord 


Kaym. Rep. 80, $1. Paſch. 8 W. 3. Knight & Ux' v. the Mayor, Ma- 


ſters, and Burgeſſes of Wells. 


. 22. The Names cf Corporations are not arbitrary Sounds meerly fo New Ag 
individuative, but have a certain and fianiſicant Meaning, and if that be che ln 
Rept to, though the Words and Syllables be varied, yet the Body Pclitick is Verbis. 


3 Artificial Being, and to diſtinguiſh it from others, Gilb, Hitt ot C. 
"Ty | 3 
23. Any Corporation by At of Parliament may take by another Nam? 10 Ren: 57. 
thay that by which it was iaſlituted, tor in Acts of Parliament the Subject b. Trin. 
and Deſign ot the Legi!lature muſt be reſpected, and thoſe that have n Jac in 
ower whe VVT e cerr aint the Chan- 
r wholly to change the Name of Things, have certainly Power to ene e Ox- 
4 A Edt alter fora's Cale 
EET SY A. 
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Cor porations. 


—_ — 
— 5 


alter it in any Act of theirs, and all interior Jari dictions ate bout dr 
ſuppott the Senſe of the Law, and not to deſtroy it, if it has any Aleag. 
ing, and therefore the Statute that Ad vo ſons ot Popith Recuſants cor. 
vict be given to the Chancellor and Scholars of the Univerſity of Or. 
ford, and they bring their Action by rhe Name of the Chancello- 
Matters, and Scholars of the Univerlity ot Oxtord, this is well enough 
Ons. Hitt. of C.-B. 187. 

If a Writ be brought by Hugh Prior of Croratry, this is too ge. 


Ws and ſhall abate, but in a Leale {0 made had been good. Gil, 


Hitt, of C. B. 189. 
_ 2865. There is a Difference between Writs, Declarations &c. and Oli. 
New Abr. gations and Leaſes ; tor that it the Name ot a Corporation be miſtaken 


303. 8 P. in a Writ, a new Writ may be purchaſed of common Right; bar it were 
in totidem fatal, if miſtaken ia Leaſes and Obligations, and the Benefits of them 


Verbis — 


6 Rep. 65. would be wholly loſt; and therefore one ought to be ſupported, and 


a. Mich. not the other. ]. Abbor of W. granted Common of Paſture to . 8 by 


4 Jac. C5 the Name of- W. Abbot of W. this is good enough Cauſa qua jupra; 
in Sir Moyle 


Finch'sCaſe, 


Bur it this Name had been rhus miſtaken in a Writ, it had been tara, 
Gilb. Hitt. of C. B. 189. 


hb 126. a. 8. C & 8. P. cited by Coke Ch. J. Mich. 11 158. in the Mayor a and Barge le of Lyna', 
Caſe, 


9 


10 Rep. 125. 


(6. 5) Grants by a Corporation. Good or not. 
= what „ 


HE Oncen makes a Leaf for Tiers of Land to the Me of Ch 
185  terfield, rendering Rent, and the Grant was to them 'by the 
Name x; the Aldermen of Cheſterfield, and they by the Name of Aldermen 


of Cheſterfield grant their Intereſt to C. in the laid Land; and it was a. 


greed by the Court that the Grant by them was void ; for they by 


the Grant of the Queen have Capacity to take, bur not ro grant the 


Land to another. Cro. E. 35. pl. 3. Mich. 26 & 2) Eliz. B. R. 
. Aldermen of Cheſter field . 


2. A Corporation of Mayor and Commonalty, or of Bailiffs, Burgeſ. | 


ſes &c. may by their Common Seal grant their Lands &c. for Lite or 


| Years, or ix Fee, and this ſhall be good, and bind their Succetlors ; Per 


tot. Cur. Sid. 162. pl. 15. Mich. 15 Car. 2. B. R. Smith v. Barret. 
3. No Perſon, Natural or Politick, who has a Fee, but may alien it; 
A Bilhop, Dean, and Chapter &c. are Corporations, which have cheir 
Eftates under a Truft, yet they may alien; Per Holt. Skin, 602. Mich, 
W. 3. B. R. in the Banker's Caſe. 
SS tho' a Parſon may not alien by himſelf, yet FR may by the 
Conſent of the Patron and Ordinary ; Per Holt. Skin. ae Mich. 7 M. 
3. B. R. in the Banker's Caſe. 
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Corporations. 


Grants to a Corporation. To what Perſons it 
{hall be ſaid to extend; And what Paſſes. 


I. FIOVENANT was brought by the Mayor and Commonalty of MN. 
againſt the Mayor ant Communclty of D. and counted that the 1 
Defendants by their Deed had covenanted that the Plantiſſs ſhould be quit 15 
of Murage, Pontage, Cuſtom, and Toll in P. of all thoſe of N. and that S. C. — 
they had taken Toll by certain of their Burgeſſes, of certain of their Burgeſ* 2 if it 
ſes of N. wrongtully &c. And there adjudg'd that the raking of the en mg by 
Common Servant is the taking of the Corporation, and ſo the Covenant %. Pikes. 
broken; Quod nota; and it is not mention'd there 1t rhe Servant was Br. Corpora- 
Servant by Specialty under the Commoa Seal of the Corporation, or tion pl. 74. 
not. Br. Corporations, pl. 14. cites 48 E. 3. 17. NT e 
2. It was ſaid by Paſton, that it Guds are giveu to an Abbot, and to 
anther, the Property is jointly in them two, and nothing in the Houle 
&c. and that he other ſhall have all & Survivorſtip if the Abbit dies 


Thel. Dig. 26. Lib. 2 cap. 2. S. 24 cices Trin. 9 H. 6. 25. and that 


ſo it is agreed in a Leaſe tor Years made to them. Trin 16. 


U. 7. 15. 


z. Obligation made 0 F. P. Alderman of Saint Mary's Guild of D. 
and his Succeſſors, and in Fact there is uo ſuch Corporation there, the Ob- 


ligation thall go to the Executors, and Succetlors is Void. Br. Obliga- 
tion, pl. 68. cites 20 E. 4. 2. e e 


4. Hof Bonds made to the Church-Wardens in London, and their Suc- 
ceſſors, it is void to the Succetlors, and good to the Executors ; For 


they are not incorporated. Br. Obligation, pl. 68. cites 20 E. 4. 2. 
J. And where Bond is made to the Dean of P. and his Succeſſors, and 


it is ut ſaid Dean and Chapter, and his Succellors, this is good to the 
Executors, and void to the Succeliors, Br. Obligation, pl. 68. cites | 


6. Contra if it had been to the Dean and Chapter and his Succeſſors ; 


Por he has 2 Capacities, viz. to him and his Heirs, and another with 
© the Corporation. Br. Obligation, pl. 68. cites 20 E. 4. 2. Ts 
J. And it Obligation be made 7o the Biſhop of L. and his Succeſſors, or 


Parſon of D. and his Succeſſors, this goes to the Executors, and yet they 
are a Corporation; For they have two Capacities, Br. Obligation, pl. 


68. cites 20 E. 4. 2. 


8. Contra of Abbot or Prior. Br. Obligation, pl. 68. cites 20 
„ 4. 00 „„ . 
9. If Land be granted to a Mayor and Commonalty without ſaying to 
ther Succeſſors, they have Fee-Simple. Thel. Dig. 20. Lib. 1. cap. 22. 
„ pn 8 5 
10. It was ſaid, that if Land be given Fo. Stile Dean Sc. and to his 
Succeſſors, and to Jo. Stile Clerk, being the ſame Ferſon, and to his Hers, 
that this is a good Giſt, and that he fhall be Tenant in Common with 
himſelf tor diverſe Reſpects. Thel. Dig. 2). Lib. 2. cap. 3. S. II. 


. Cites Trin. 13 H. 8. 14. 


11. It one deviſes Land ro A. NM. Dean of Pauls and to the Chapter 
there, and their Succeſſors, and A. N. dies, and a new Dean is made, 


and then the Deviſor dies, the Land ſhall veſt in the new Dean and 


Chapter according to the Intent, tho* by the Words it does not; For 


the Chief Intent was to convey it to the Dean and Chapter, and their 


Succeſſors for ever, and the hagular Perſon of A. N. was not the prin- 
| e ipal 
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2 — 5 Cor porations, 


cipal ade tho perchance it was one of the Cauſes; Per Manwo.d. 
PI. Com. 344. b. Trin. 10 Elz. 


(G. 7) Actions. Obligations &c. made to or by 
Corporations. | Liable ; who, where the Head 1s 
remov d. And Pleadings. 


Br. Non eſt 
Factum, - he 
. 3.cites 8. C. 9 Hf. 6. 3 | 
i We of $- © . of the Deed of an Abbot who is a Uſeurper where. there i is a 
Factum, pl. Jawful Abbot at the Time &c. Ibid. _ 
3 ciress. C. 3. Bond was made by Prior and Covent, and after the Prin Ws 
Eo Biſhop of D. and in Action againſt him Upon the the ſame Bond þ,; 
pleaded this Matter, and that the Action ſoall be upon the Succeſſor, ay; 
not upon the Predeceſſor, tor the Corporation is charged only, and 
good Plea without Traverſe, abſque hoc that he alone made ihe Baal. 
Er. Traverſe per &c. pl. 82. cites 21 H. 6. 3. 
Debt of Contract againſt the Provoſt of the College of T. in Cam- 
bridge for Stuff bought, which came to the Uſe of the College, and tha 
the fame Provoſt, viz. T. M. was remov'd, and the now Defendant wa; 
electel, and made Provoſt &c. and Exception was taken that he % 
not 2 how he was removed, & non allocatur per Cur. For if he be 
removed by any way, and the other was Provoſt, it is ſutlicient, and 
this only is traverſable, and not the Cauſe of the removing; tor Action 
of Debt ſhall be brought againſt Executors generally, without ſhe wing 
how they were made Executors ; For it he be Executor it ſuſfices, and 
and the Entry of the Prothonotary 1s general, that he was removed, 
without 5 how, and for what Cauſe. . Pleadings, pl. $7 
_ cites 5 E. The 
1 e a1 a Man Pleads RR to the Chambirlaii of Londen, viz. 
70 one F. and his Succeſſors &c. according to the Form of the Conditicn of 
the Obligation aforeſaid, he ought to ſhew that the ſaid Chamcerlain was 
depofed, or the like, and then he paid it to W. N. his Succeſſor, who was 
elected Chamberlain &c. by which he pleaded accordingly ; For o- 
therwiſe it thall be intended that the firſt continued Chamberlain; 80 on 
an Abbor &c. Br. Pleadings, pl. 98. cites 8 E. 4. 18. | 
Br. Abbe, 6. In Debt, the Prior of B. made an Obligation without the c rent, 
pl. 13. cites and alter was "made an Abbot of another Honje, and the Obligee brought 


TOTE; han the Deed of an Abbot and Covent, which Abbor is 
depoſed or — after, is good. B. Abbe, pl. 


19. Cltcs 


1 GC nd. Debt againſt him, and declared upon the Matter, and the De nden 
5 1.7 


+: ſaid; that the Goods did not come to the Uſe of the Houſe of wh; ch þ- is 
Il bot, and demurred in Law upon the Declaration; Per Vaviſor J. this 
is a BOdy Politick, and none ſhall be charged but the ſame 
Body Politick, and an Abbot or Prior can take nothing but to 
Uſe of the Houſe, and when he is made an Abbot of another Hove, 
he 1s ſevered from the firſt Houſe, and therefore he is diſcharged, aud 
the Covent of the firſt Houſe ſhall not be charged, becauſe tney were 
not bound unleſs the Goods came to the Uſe ot the Houſe, and ii he be 
depoſed, and after re-eleffed into the tame Houle, yer he hall not be 
charged, for he is in in another Courſe, and all the other Juſtices Were 
ro the contrary at this Time ; but alter Rede & Fineux agreed wii! 


Vay UT, 5 H. 7. 25. and Wood, Brian, Keble, and Towuſend to che 
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3 * 277 
contrary, becauſe he was at all Times Perſonable when he was i—_ 
diately made Abbot of another Houle ; contrary where he is depoſ- 
ed and re- elected, and therefore Brook makes a Quere, for it is du- 


bious to him; and per Vaviſor, 5 H. J. 25. an Abbot may give the 


— Goods of the Houſe, and make a Charge during the Time that he is 
Abbot, and make an Obligation, Which is good if it be ſued during 
che Time that he is Abbot, but the Succeſſor thall not thereof charged, 
7 and therefore becauſe the Capacity by which he charged is determin- 
5 ed, the Charge determines, and the beſt Opinion was with him, as ir 
D | ſeems, and agreed with Vaviſor the principal Caſe, 9 H. J. 23. Br. 
Barre, pl. 69. cites 3 H. 7. 11. | F 
J. If che Abbot of B. be bound in an Obligation by his own Seal, and 
after is tran/lated to the Auby 4 Sr. A. Action of Debt lies againſt | 
l$ him as Abbot; per Vaviſor for Law; otherwiſe it ſeems where he is j 
08 gepoſcd, and aſter is re-elected Abbot, in this Houſe, or in Another; i 
. For there the Action was once extinct, contrary here. Br. Nona- 
4 bilicie, pl. 28. cites 9 H. J. 23. ) 8 " 
1s 1 j 
He 8 5 | 1 
ag | ns 5 | | 1 
> (H) No hall be ſaid the Founder. | 
a 1. FE chat gave the firſt Poſſeſſions to the Corporation is the * 4 | 
a Founder. Co. 10. Holpital 33. b. 38 All. 22. 50 B. Co | 
did All. 6. e ns 1 pl. 12. os il 
bs - S. P. does not clearly appear. —Fitzh. Grant, pl. 1. cites S. C. NT WES 9 
n 2. [So] Ik the King hath a Chapel, and gives Poſſeſſions to Br. Corody, 1 
ig WW it, by which he is the Founder thereof, chough the Seculars are after * 1 3 
and WF tranſlated into Regulars, yet the King ſhall be the Founder thereof, noc obere ' 
ech becauſe he gave the firſt Polleſſions. 38 All. 22. S8. P. there.— 9 
= 2 e . | pl. 1. cites 8. C. & 8. .. "x 
5 3. Ik the King and a common Perſon give Poſſeſſions tg d Corpo- Br. Corodies, 1 
Was ration ar one and the ſame Time, the King ſhall be the Founder only ß. ge | 
Gor and a common Perſon join in 4 Foundation the King is the Founder, becauſe it is an intire Thins 4 5 1 
50 OL a common Perſon founds an _ or dig iRecgt Poſeſſons of ſmall Value, and the King after endows it 1 
8 with great Poſſeſſions, yet the common Perſon is Founder. e e Il. 
vent, it : _ . ends a Chantery, and after the King tranſlates it, and makes it a Monaſtery, and 4 
ught endo it with Poſſeſſions, yet the common Perſons is in Law the Founder becauſe he gave the firſt 1 
oy So if the Tranſlation be from Regular to Secular, vel e contra. 2 Inſt. 68. 1 
this 4. Iſſue was taken in Caſe of a Corody, whether the King was Pa- | 
{ame ton f a Priory, where he preſented one to a Corody, by reaſon that his . 
it 0 ' FProgenitor founded a Chapel there before any Priory was there; or whether * 
ole, the f ot E. and his Predeceflors, Time out of Mind, had been 1 
"and. Patrons there. And Greene Juſtice ſaid, that when the King had a | 
were Capel of which he was Patron, and this was in the Hands of the Prior, i 
he be tno* the Seculars were tranſlated into Regulars, yet he who gave the firſt 9 
It be Poſteſſion was Founder, and the Jury found for the King. Br. Pre- 9 
were ſentation, pl. 39. cites 38 Aff. 22. 9885 5 5 i 
WIT. 5. And it was ſaid, that tho' there was no Prior there before, and bt 
0 che % the Priory was not founded in the Place where the Chapel was, yet "i 
tas e becauſe ih 
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becauſe it was annexed, and the King was the firſt Patron of 1t, the Pa. 
tronage was the King's; Quod Nota. Br. Preſentation, pl. 39, cites 
3 Atl. 22. 5 
; 6. And becauſe they had made Elections of Priors there without 1 
King's Licence, to the Diſheriſon of him and his Crown, it was Agreed 
that the King recover the Patronage, and that the Temporalties be 
ſeiſed into the King's Hands tor ſuch Diſheriſon and Contempt, till IN 
tisfaction made to him, Ibid. 
J. Founderſhip cannot eſcheat, for it is not held, that is, it cannot 
eſcheat by Death without Heir; Per Brooke. Br. Corodies, pl. ;. 
8. Nor can it be forfeited, as Brooke thinks; For it is annexeq +, 
the Blood, which cannot be divided, as it is faid, after the Augmen. 
tation-Court took irs Commencement, in Time ot H. 8. Pore 
Man who is Heir, to another cannot make another to be Heir. Br. Co. 
e ooo e e 
9. If a Biſhop be Founder of a Priory and Convent, and the Cc; 
tranſlates this to Dean and Chapter, and diſcharges the Monks of tha 
Halit and Order, yet the Bithop remains Founder ſtill. 3 Rey, -, 
Dean and Chapter of Norwich's Caſe. 5 TOA 
Br. Preogy- 10. He that gives the firſt Poſſeſſion to any Corporation is the Foy. 
tive, pl. 8. Ger. Kk. 20. DI. 88. | . Ds 
ion Fo. der. Jenk. 270. pl. 88 
It is annexed 11. Founderſhip is an Incident inſeparable, and is not grantable over. 
tothe Saint, 11. Rep. 78. a. Magdalen Coll. Cafe cites Paſch. ) Eliz. in Scace, 
and cannot ,,.. — AJ | ED Es Es W Fas | | 
be granted Wharton v. Morley a 5 V 
to any one, | 


and if the Church be diſſolv'd, the Founder ſhall have the Land. Br. Corodies, pl. 5, 


12. A Founder having given Statutes to the College cannot alter them 
aud give new Statutes, unleſs he had reſerv'd ro himſelt an Authority 
tor that Purpoſe. Skin. 513. ſays this Point was agreed in Caſe of 
Philips v. Burr. )))) ²² ds, 
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. 2) Conſiderd How. And capable of | 
EEO. What. „„ 


— 


2 eh, 


1. Orporation aggregate of ſeveral is inviſible, immortal, and refs 
Y $ only in Intendment and Conſideration of Law, and therefore Dan 
and Chapter cannot have Predeceſſor nor Succeſſor. 10 Rep. 32. b. cites 
WE IS IEA / 1 
2. Nor can they commit Treaſon, or be outlaw' d, or excommuninated ; 
For they have no Souls, nor can they appear in Perſon but by {tore}. 
10 Rep. 32. b. cites 21 E. 4. 72. a. and 30 E. 3. 15. b. . 
3. Corporation aggregate of my cannot do Fealty; For a Body invi- 
ſible cannot be in Perſon, nor can ſwear. 10 Rep. 32. b. cites Br. Fealty, 
Ld Raym. 4. It never was ſeen, that a Corporation might be bound in a Recig- 
Rep. 79. nizance or Statute Merchant; Per Dyer, Mo, 68, in pl. 182. Trin. 
3 9. P. in goo det | 


Caſe of Burg- n 
hill v. Gibbons and Cambridge Univerſity, & al'. 
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The Prior of Caſtle Acre v. the Dean &c, of Weſtminſter. 
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Corporations. 


5. Corporations aggregate of many are not capable of theſe two Pro- 
fel ions, either Prefect uræ or Moraturæ, becauſe the Corporation itſelt 
is invilible, and reſts only in Conſideration of Law. Co. Litt. 
130. 4. | 


LY _ CY 


(H. 3) Diſſolution; And the Ef thereof. 


1. IF the Corporation of a Prebend be a Manor & Nient plus, and the 
Manor is recovered from him by Title paramount, the Corporation 
remains, for he ſhall have Stallum in Choro, and Vocem in Capitulo, 


and he is ſtill a Prebendary. 3 Rep. 75. b. cites 15 Aſſ. pl. 8. 
2. C. brought Annuity againſt the Dean and Canons of St. Stephen's 
Weſtminſter, and counts, that the ſaid C. was ſeiſed of the ſaid Annuity 

the Hands of MH. Parſon of the ParijſhChurch of &. Predeceſſor of the ſaid 
Dean and Canons. The Detendant pleaded, that the ſaid Rectory of 


0) 


G. was Parcel of the Poſſeſſions of the Priory of Wells, which Priory was 
Parcel of the Priory of St. Stephen's in Normandy, which Priory, and 


the Poſſeſſions thereof were ſeiſed into the King's Hands, by reaſon of 


the War between King E. 3. and the King ot France, and /0 


continued in his Hands till the Time of King H. 5. and then the 
Rectory of G. was appropriated to the ſaid Priory Time whereof 
Memory &c. which Kings continually took the Profits, till by Stat. 


2 H. F. it was ordain'd, that all Priories alien, and their Manors, 


Rectories &c. in England, which appertain'd to the ſaid Priories, or 
are appropriated or annexed &c. ſhall he to the King and his Heirs, 


which Lands and Rectory came to King E. 4. who by his Letters Patents 


= granted the Priory alien, aud the ſaid Rectory to the Dean and Chapter, 
= LUeendants &c. Upon Demurrer, Judgment was given for the Plain- 
W tit. 2 And. 106, 107. pl. 57. in Caſe ot the Biſhop of Rocheſter v. the 


Dean and Chapter of Rocheſter, cites it as Paſch. 18. H. J. Rot. 416. 


3. Grant was made to John of Gaunt, Duke of Lancaſter, of a/l Straps 


_ within his Fees, and a Prior of Splading Held of the Grantee certain Land 
in B. in Frankalmoign, and Stray came there, and the Grantee claim'd 


ic by his Grant; And the beſt Opinion was, that he thall have it; For 
he has Tenure there, and therefore he has Fee there; For if the Houie 


be diflolv'd he ſhal! have the Eſchear, and the Tenant may have Wric 
of Meſne, or Ne injuſte Vexes. Br. Patents, pl. 61. cites J E. 


-4; It the Abbot and Convent gives all their Lands and Poſſeſfions to ano- 


ther in Fee, yet the Corporation remains, Br. Extinguithment, pl. 35. 
cites 20 H. 8. per Fitzh. J. 5 5 „ 


F. It a Corporation which has a Common in Groſs be determin'd or dif. 
ſolv'd, the Common is extinct. Thel. Dig. 20. Lib. 1. cap. 22. S. 28. 
cites it as the Opinion of Paſch. 2) H. 8. 10. - ; 3 


6. If Lands Holden of F. M. be given to an Abbot and his Succeſſors, 
in this Caſe, if the Allet and all the Covent die, ſo that the Body Poli- 
tick is diſſolved, the Donor for bave again his Land, and not the Lord 


by Eſcheat. Co. Litt. 13. ne aig 7 
7. So it Land be given in Fee- ſimple to a Dean and Chapter, or to a 
Mayor and Commonalty, and to their Succeſſors, and after ſuch Body 
Pulitick, or Incorporate is diſſolved, the Donor ſhall have again the 
Land, and not the Lord by Eſcheat; and the Reaſon, and the Cauſe 
of this Diverſity is, for that in the Caſe of a Body Politick or Incor- 
e i _ porate, 


1 


1 10 


ho ” 
* * 
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rate, the Fee- ſumple veſted in their Politick or Incorporate Capucit 
| created by the Policy of Man, and therefore the Law does annes 4 Con 
dition in Law to every ſuch Gift and Grant, that if ſuch Body Politik 
or Incorporate be diſſolved, that the Donor or Grantor ſhall re-enter: 
tor that the Cauſe of the Gift or Grant fails, but no ſuch Condition * 
annexed to the Eſtate in Fee- ſimple veſted in any Man in his natural 
Capacity, but in Caſe where the Donor or Feeoffer reſerves to him , 
'Tenure, and then the Law doth imply a Condition in Law by way of 
Eſcheat. Co. Litt. 13. b. . BB : 5 
8. The Biſbop of R. brought Annuity againſt the Dean and Chapter af 

Re. and declared of an Annuity by . from the Prior of St. Ai. 
drew's of R. which Priory was diſſolved the 28 H. 8. and 31 H. 8. and 
their Poſſeſſions were committed by the King to the Dean and Chapter if R 
Anderſon ſaid, the Annuity does not remain; for an Annuity Charges 
the Party, and not the Polleſſion, and therefore when the Co poratihn 
is diflolved, which is the Perſon, the Annuity is gone; Walmeily ſaid. 
that in 2 H. 6. 9. it is ſaid there, it a Priory be charged with an Annuir:- 
the Annuity ſhall continue although it be changed to an Abby, Af. 
derlon ſaid, that is true, for there Corporation is changed only, but here 
it is diſſolved ; Williams ſaid, that is ſaved by the 31 H. 8. tor Annui. 
ties are expreſſed in the Saving. But Anderſon anſwer'd, that this is 
an Annuity, or Rent with which the Land is charged. Beaumonq 
ſaid, that it it be any Thing wherewith the Land is charged it is ſaved, 

but the Perſon is only charged with this Annuity. Walmeſly fad, 
that the 21 Hf. J. is, that an Annuity our [ot a Parſonage is not a mere 
Perſonal Charge, but charges the Parſon only in reſpect of the Land; 
and the Court would conſider on the Caſte, Ow. 73. Paſch. 38 Eliz. C. 

B. Rocheſter (Biſhop's) Caſe. e e e ly hk, 
9. It Lands are given to a Cerpcration, and their Succeſſors, and the 
Corporation is diſſolv'd, the Donor, or his Heirs, ſhall have back the 
Lands again; tor the ſame is a Condition in Law annexed to the Eftate, 
and in ſuch Caſe no Writ of Eſcheat lies, yet the Land is in him in the 

Nature of an Eſcheat; Per Cur. Godb. 211. pl. 301. Mich. 11 Jac. C. B. 
in Caſe of the Dean and * of Windſor v. Webb. F 
10. A Preſcription was laid in an Abbot and Covent to be diſcharged f 
 Tithes, and it appeared, that the Body Corporate was diſſolved, becaule 
all the Monks were dead, and the Abbot alſo, and the Lands came i 
Laymen. It was adjudged, that they ſhall pay Tithes in kind, becauſe 
the Preſcription was determined by the Lands not continuing in the 
Hands of the Abbor and Covent; For a Lay-Man cannot preſcribe in 

Non Decimando. Godb. 2x1. pl. 301. Mich. 11 Jac, C. B. The Dean 

and Canons of / ( ĩ ning 
11, Holt Ch, J. faid, "that a 22 Judgment for Seiſure of a Corpora- 
_— SC. tion would not, as he thought, be ineffectual, as is proved by a ]udg- 
31 * ment for Seiſure Quouſque &c. in Caſe of Non-appearance, but the Li. 
| berries ot a Corporation may be ſeiſed, or ſurrendred, (as in the Dean 
and Chapter of Norwich's Caſe 3 Rep.) and yet noSeituteor Surrender ot 
the Corporation itſelf; the Offices and the Power ot chuſing others may be 
ſeiſed into the King's Hands, though he cannot exerciſe them, and he 
may regrantthem. It a Corporation to a particular Purpoſe be diveſted i 
all its Powers and Liberties, it is gone, as in Caſe of a Charity; But fo 
any other Corporation, they have Power to make By-Laws, and govern itt 
Place, though they have their Liberties ſeiſed ; for they continue a Corpora- 
tion, and may att as ſuch, as in the Dean and Chapter of Norwich“ 
Cate, that they were uſetui ſtill as AHſtant to the Biſhop. It is not the 
Privilege of the Corporation to make 8 but it is eſſential to 1s 
being, and Part of the Conſtitution. Show. 280, 281. Mich. 3 W. & 


M. in Caſe of The King v. Mayor of London. 
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(I) Vbat Thing diſſolves the Corporation. 


1. JF a Corporation be made of Con-treres and Siſters, and af 
ter all the Siſters are dead, All Grants and Acts made by the 
Con-treres aſter are void; for when the Siſters are dead, this is 
not any perfect Corporation, M. 27. El. B. R. in the Cale 
betwen Serjeant Lovelace and Mandcod it is there cited to 
5 2. Tf the King makes a Corporation; contiſting of 12 Men, to 
continue always in Succethon, and when any of them die, the others 
may chuſe another in his Place; If 3 or 4 of them die, pet all Acts 
done by the reſt ſhall be fliftictcnt, for this 1s not like ta the atore- 
= {aid Cale. M. 37. El. B. B. per Clurtam 
Though a Dean and Chapter depart with all their Poſſefrons, yet Tho' they 
ſor Neceſſity the Corporation remains as well to aſſiſt the Bithop in his grant away 


Function, as to give their Aſſent to the Eſtates &c. which he ſhall ll their 
"NO „ | a 5 Lands, yet 
make &c. of his Lemporalties, and fo long as the Biſhoprick remains, they have | 
they being his Chapter and Councel, they may well remain, though Sallanum in 
they have no Poſſeſſions, and they ſhall be now (as they were at firſt) Choro E 
without any Poffeſſions; and namely, when the Bithoprick may. conliit en Ng 
| wholly of Spiritualty. 3 Rep. 15. b. cites it as faid by Stoufe, 10 Per Wi. 
. zi. b. in the Caſe of the Biſhop of Norwich, and 25 Aff. pl. 8. per lock, to 
Fiſher. 5 e e „ men fopes 
oy VVV 5 90 1 C 

faid, that there is no Neceffity of Lands, being annex'd to the Corporation, for there were Dean 
and Chapters before any Lands were given to them, and though they grant them away, yet the 
Corporation remains ; and to this Doderidge agreed, and thence concluded, that Hean and Chapter 


mike no Grant, and great Inconvenience would follow to the Diſcipline of the Church ; and 
therefore without the Biſhop they cannot diſſolve themſelves ; to all which Hide Ch. Juſtice agreed for the 
ame . 501. &c. Hill. 3 Car. B. K. in Caſe of Hy ward v. Fulcher.— 4 


| 4. If the Corps of a Prebend be a Manor, and nothing more and the 
met Manor is recovered from him by Title paramount, yet his Corporation 
caule REF remains ; For he has Stallum in Choro, fli Vocem in Capitulo, and he 
n the is a Prebendary, though he has Poljelſions. 3 Rep. 756. cites 15 
Dean = 5. It a Man is Patron of a Vicarage which voids, and he preſents 
it bythe Name of Parſonage, by this the Corporation of Vicarage is 
a L N into Parſonage. Br. Corporations, pl. 85. cites 11 H. 6. 
he Li- RF ©. The Creation of a new Corporation after the Determination of the old 
Dean de makes another Body, ſo that Rent Charges and Annuities payable 
der os do the old Corporation are extinct by the Death of all the Members, 
may be | 4 Monks &c. Br. Mortmain, pl. 1. cites 20 H. 6. 7. | 
and he : 7. If the Abbot and all the Monks die, the Corporation is diſſolv'd, 
2 85 * Land fhall Eſcheat. Br. Corporations, pl. 18. cites 20 H. 
vern lle 8. It the Maſter and Confreres of a College are all dead, the Cor- 
Corpora. | Poration is determined. Thel. Dig. 20. Lib. 1. cap. 22. S. 20. 
\rwach's & cites Trin. 11 E. 4. 4 To 3 55 
not the | 9. And ſoit is of an Albot and Covent. Thel. Dig. 20. Lib. 1. cap. 
al to us 22. S. 20. cites Trin. 11 E. 4. 4. | Fo : 
3 W. & . To. But if the Abbot be alive, and the Covent all dead, the Corpora- 
don is not determined, per Catesby; For he may Proteſs others &c. 
(I) | Thel. Dig. 20. Lib. 1. cap. 22. 8 20. Sites Trin, 11 E. 4.4. 
4 e 


Bit 


cannot db ſtoſy themſelus; For thereby the Biſhop, will loſe his Counſels and without them he can 
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11. But if they ful all the Lands and the Albey, yet the Corpor it 
remains, per Fitzherbert; But Brook makes a Quere, , what hs 
be Abbor ; For there is neither Church nor Monaſtery ; and ma ka” 
Quere, it the Abbot dies, if they may Chnſe another, the Hou. be A 
diſſolved; Monks and Canon are capable of Spirttualtics ag tg be 
car, Executor &c. Br. Corporations, pl. 78. cites 32 H. 8. and Hil 


„ IL: 0: 23+ 
hcy were the Chapter to a Biſhop. 


12. A Corporation was founded by the Name of Brothers an! 
Siſters, and all the Sifter are dead, and rhe Brothers make Leal ant; 
held void, for then it was no Corporation. D. 282. b. Marg. pl .. 

eld void, | ration. g. pl 2“ 
Cites it as in the Time of Queen Eliz. Manwood v. Lovelace 


+ 


13. The Dean and Chapter of Wells, by expreſs words, bunt 45“ 
ſurrender the Deanry of Wells c. yet this was not thought jure 11 
the grant and ſurrender was eſtabliſhed by Act of Parliament, and thy 
all Biſhopricks were of the Foundation of the Kings of England, aud 
therefore in ancient Time were Donative, and given by the Kings, az 
appears in 17 E. 3. 40. and by the Statute 25 E. 3. de Provifionibüs. 
** alterwards (as appears by the ſaid Book and the ſaid Ast) che 
iſhopricks became by the Grants of the Kings eligible by theit Chis. 
ter, and therefore if by the ſurrender of the Dean and Chapter thy: 
Corporation ſhall be diſſolv'd, this will introduce 3 Inconveniences; | 
xt. To the Biſhop concerning his Aſſiſtance in his Epilcopal Fundtica. 
2dly, To the Biſhop and others touching the Confirmation of 
Grants. zdly, To all the Church in General. For how can there bes 
Biſhop choſen in ſuch Caſes ? 3 Rep. ns. b. 76. a. cites D. 273. pl 
35, e. to Eliz. | Walroad . Fenn!!! 
14. By the Death of all the natural Perſons of which the Corporui- 
on conſiſts, it is diſſolved. And. 210. pl. 238. Hill. 29 Eliz. in 
Caſe of ͤ 8 ; 
15. H. 8. tranſlated the Abbot and Peior of Norwich by his Letters 
Patents, and created them by the Name of Dean and Chapter, who ſurrend:c; 
their Poſſeſſions to Ed. 6. and aſterwards Ed. 6. incorporated thei by t. 
| Name of Decani & Capituli ex Fundaticne Fd. 6. Ard atterwaids 
he granted their Poſſeſſions to them by the Name of Dean and Chapter, Sali 
te individie Frinitat' Norf* omitting theſe Words (ex Fundatione Ei, 
6.) It was adjudged in this Caſe. iſt, That all Tranſlations made by 
H. 8. ot Prior and Covent, unto Dean and Chapters, were good by 
the Statute of 25 H.8. zdly, Reſolv'd, that by the Surrender made 
to Ed. 6. the Corporation of Dean and Chapter was not gone; tor 
altho' they departed with their Poſſeſſions, yet for Neceſſity the Cor- 
poration did remain, for their Aſſi ſtance ot the Biſhop. zdly, Admit- 
ting their ancient Corporation was ſurrendred, and the new Corporati- 
on made by Ed. 6. was good, and that the Words omitted, viz. Ex Fun- 
datione Ed. 6 were material, yet the Grant made to them was good, 
notwithſtanding this Miſnoſmer, by the Statute of 1 Ed. 6. cap. 8. 0. 
_ Confirmations. Hughs's Ahr. 957. pl. 1. tit. Founder and Foundation cites 
5 Pas 74. [ Mich, 40 & 41 Eliz. ] Norwich Dean and Chapter“ 
> Mg | — g 
16. It a Prior and Covent be tranſlated concurrentibus iis que in Jus: 
requiruntur o an Abbot and Covent, or to a Dean and Chapter, theſe the 
the Name be changed, yet the Body was never diſlolv'd, but in Elk: 
it remaineth ſtill. Co. Litt. 102 b. VVV 


* 
4 


„ 


Coz por ations; 


Dean and Ch ,aprtcr of N. Incorporated 27: mt and furs <ndr tot ei Jo. 168. 
3 [ram Cat hedralem &&. to E. 6. This does not diffolve the 8. C. & S. P 
the Corporation. Palm. 491, 492. Fot, 52, 503. Hill 3 Car B. R. 

Hay ward v. Fulcher. 

18. Ita Corporation, that hath been by Preſc 3.5 ton, accepts a ne Char 

herein ſome Alteration is of that Name, and likewiſe of the Method 
\ the governing Part, yet their Power to remove, and other Franchiſes 
bien che ey h: d Time out ol Mind, do continue, Der” TUE.” x Vent. 

355. I rin. 33 Car. 2. B R. in Haddoc ks Cafe, 

19. A Corpiration may be aitiolved ; For it is created upon a Zruſt, und S. P adjudg- 

if that be broken it is forfeited, but a judgment of Seiture cannot be <7 eg mack 
proper in ſuch a Caſe ; tor it it be diſtolved d., to what Purp: We thould It 51 of QuoWar- 
be teis'd ? Per Cur. 4 Mod $8. Mich. 3 W. & M. in B. K. in Sir ranto v City 
3 | James, Smith's Caſe. | ok London. 
20. It a Corporation may be ſeiſed . Diftrifionis, Or otherwiſe, 
it is diſlolved; for when it is wer2ed in the Crown the King may make 
a new one, but cannot reſtore the old; a Corporation 25 ſomeching be- 
ſides Franchiſes, tor it is a Capacity to hold as a natural Body, and 
tho it may ceaſe to be in Adu Fxercito, yet it may be Adu Gig nato. 
Neither does a Seiſure of Oltice ditſolve one ; for on making a Cor- 
poration, the King may reſerve the naming of Officers to himſelf, and 
ſulpend it tor a Time, per Eyre J. 12 Mod. 18. Hill. 3 & 4 W. & 
N. in Caſe of the King v. the Mayor of London. 

21. It was a Quere, whether a Corporation could be diffolved, bats 
ſure it may; it is fuch a Franchiſe as may be torteired ; but a Judg- | 
ment of Seiſzre is no proper Fudgment to diflolve a Corporation; per 
Holt Ch. J. 12 Mod. 18. Hill. 3 W. & M. in Cale of rhe King v. the 

Mayor of London. 5 
22. By a Surrender of Liberties and Privileges the Corporation is not 
_ diffolved ; - Per Holt Ch. J. 12 Mod. 19. cites 3 Rep. Dean and Chap- 
ter Lt Norwich's Caſe, and Jo. 166. 
Agreed, if a Corporation were made to 4 particul. wr Purpoſe and Show. 285. 
he dereſt themſelves of all Right, ſo that they cannot anſwer the lind The King 
of there Taftitution, it is thereby dittolved ; As in the Caſe of a private ” the Ma 8 
Corporation for Charity, betore the reſtraining Statut; but if the Folk SC. 
End ot a Corporation remain'd, as in a Borough, to make Hy- Laws and & S. P. by 
govern it, the Corporation remains till, and the making of By-Laws Holt Ch J. 
zs no Franchiſe, but part of the Conſtitution; Per Holt Ch. J. 12 Mod. 

Io. Hill 3 & 4 W. & M. in Sir J. Smich's Caſe. 

. A Body Politick, to which a Truſt is annexed, and Male Ad- 
PP of it is Cauſe of Forſeiture e, and it may be diffolved ; ; and 
tor this was cited the Statrte of Luo Warranty, where if the Corpora- 
tion does rot appear upon Summons. the Franchiſe thall be ſeiſed into 
the King's Hands Nomine Diftrittionis, and if it does not come durin” 
the Eyre it was lott tor ever. Skin. 3 10. Hill. SV & M. B. R. 
The King v. the City of London. 
2g83. By Parker Ch. J. if a Mayor 1s not choſen at the Time e by the 

Charter and there is no Proviſion in the Charter for the Old Mayor's 

continuing on until a New Mayor is choſen in, the Corporation is dil- 
tolved, and conſequently cannot proceed to a new Election; Indeed 
ſome are of Opinion, that this may be cured, by the iſſuing out o a Writ 
under the Great Seal impowering them to proceed to a new Fletiion ; bur 
others are of Opinion, that even this will not do, and that there is 40 
other Remedy but to obtain a new Charter from the Crow u; But no Body 
ever thought, chat in ſuch a Cafe, the Quondam Corporation could re- 
vive itfelt by chuſing a new Head, without fuch a Writ under the 
| Great Seal. 10 Mod, 346. Mich 3 Ge). 1. B. K. Corporation of 
Banbury's Caſe. 
| 26. The 
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26. The Queſtion was, whether by Surrender of a Charter the Cy. 
poration was wholly ditlolv'd, and the very Being of it Geitroy'd 2 
of the Judges held, that it was not, and compared it to the turrende; 
of a Deed, that the Eſtate was nor thereby ſurrendered, therefore the 
Corporation was {till ſubſiſting, and had a Capacity to take, and by 

the Charter of King William did retake, and it would be very ig. 

convenient if it ſhould be otherwiſe ; that is if they could give u 
more by a Surrender than they can take by a Regrant. In the great 

_ Cale of the City of London, ſeveral learned Men were of Opi. 
nion, that a Surrender did not deſtroy the Being of a Corporation, 
this appears by the Surrender of Abbeys in the Reign of H. 8. for i: 
was not thought proper at that time to reſt purely on theſe Surrender, 
but to have them confirmed by Act of Parliament. One of the Judy, 
held, that tho' barely by the Surrender of this Charter, the Corpora- 
tion was not diſſolved, yet there were other Words in it, by Which 
they gave up all the Liberties and Privileges which they then enjoyed, 
by which Words the very Being ot this Corporation was ditlolye ; 

but this being a Caſe of great Weight, it was oy rob tarther to be 
argued. 8 Mod. 361, 362. Paſch. 11 Geo, The King v. Grey. 


f (1. 2) Cuſtoms. Confirmed, | How. 


1. TOTE, by Keeling J. that ſeveral of the ancient Statutes tha: 
1 were made tor private Cities, have on/y a Memorandum upon 
_ the Roll, viz. that all Cuſtoms &c. are confirmed, and the Parties have 
this exemplified, with expreſs Mention of the particular Cuſtoms, and in 
particular ſome of the ancient Statutes which confirmed the Cuſtoms of 
London are fo, and then be the Cuſtoms reaſonable or unreaſonable, 

when they are ſo confirmed they are good, and he ſaid he had viewed 
Rolls to be ſo. Sid. 251. Paſch. 1) Car. 2. B. R. in Caſe of Wil- 
55% VV „„ 


(. 3) Of taking or refuſing a New Charter, and the 


8 C. cited 1. LF Bailiſt of a Vill have Liberties by Charter of the King, and after 


Mo. 581. as the King makes them Sheriffs, and that they ſhall implead and be 


held-in the impleaded by the ſame Name, yet their Liberties remain good to them, 
Chamber by Per Portington, quod tuit conceſſum; and by him the Grant is good 
Portington, without Allowance ; But per Paſton and June, the Grant is not good 


* 8 * without ſhewing Allowance, Br. Patents, pl. 27. cites 14 H. 


HBartholo- 6. 12. 
mew's Caſe 


that the Sheriffs ſhall hold the Liberties which were given to the Bailiffs, and cites 21 E. 4, 55. 775 


that 
1pon 
lave 
1 in 
8 of 
ble, 
wed 
Wil- 


ſays ſee 50 E. 3. 2). 


bury. Thel. Dig. 20. Lib. 1. cap. 22. S. 24. | 
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Caſe of Norwich, in which it was held, that all Grants made Inhabitantibus ac Probis Hominibus aut Ci- 


vibus ſhall be enjoy'd by the Corporation of the ſame Place, when they are afterwards 1nCcorporats 1 


by the name of the Mayor ard Commonalty, or otherwiſe; And cited alſo D. 279. [b. + 10. Mich.] 10 
& 11 Eliz, where thoſe of York preſcrib'd as Mayor, Bayliffs, and Citizens to take and ſeiſe as 
torfeited Goods there foreign bought; and foreign ſold till 1 R. 2. at which Time they were in- 
corporated by the Name of Mayor, Sheriff, and Citizens, and then they claim'd this. Cuſtom as 


Mayor, Bailiffs, and Citizens, and held good; And the whole Court and Coke Attorney agreed, that 


in the laſt Name of Corporation all ſhall be enjoy'd, which was gained by Preſcription or Grant in 
the precedent Name. | | 

2. The Corporation of the Bailiffs and Commonalty of Dale has By the Al- 
Land and Franchiſes; the King changes their Name, and they are in- en or 


corporated by the Name ot the Mayor, Baylitts, and Commonalty „ 


„ | Name a Cor- 
Dale; The Land and the Franchiſes which they had, remain with poration 


this new Corporation, for the new Patent of Incorporation recites their does not loſe 


former Names, and changes it as above; and this new Corporation con- its Franchi- 


tinues compoſed of the ſame Perſons and Place, which conſtituted che 1 
old one. Jenk. 99. pl. 94. 15 rel's Caſe. 


| | 8 ——dgaund. 
244. in Caſe of Mellor v. Spateman. J. 


Agreed per Cur. Mo 581.—Raym 430.— Nor does it determine an Annuity granted before the 
Change of the Name. 2 And. 107 in Caſe of Biſhop of Rocheſter v. Dean and Chapter of Ro- 
chene | VCF EN 1 | | 5 
8. P. and fo of the Alethod of the governing Part, yet their Power to remove, and other Franchiſes 


vhich they had Time out of Mind &c. do continue. Vent. 3 55. Haddock's Caſe. - It was a- 


greed, that where a Corporation is by Name of Commonalty, and after by another Grant they have Bailiff, 


5 * by this Change they ſhall not be diſcharged of Gruenants, Annuities &c. to which they were bound 


cfore, and by the ſame Reaſon it ſeems that they ſhall retain the Lands and Palſoſtont which they bad 
before. Br. Corporations, pl. 3. cites 2. H 6.9, | 1 C 


3. If a Patent of certain Lands are made to 7. §. and J. 8. is af. 


 terwards confirmed by the Biſhop by the name of T. S. not withſtand- 


ing this Change of his Name the Land remains with T. S. Bur it after 

the Confirmation, a Patent had been made to J. S. it had been void; for 
Confirmation by the Biſhop is as 2d Baptiſm, and changes the Name; 
So in the principal Cate, if after a new Corporation a Patent had been 
made to them by the Name of their old Corporation; ſuch Patent had 


been void. Every one is bound to know his own Name, and not the 


Name of another. Jenk. 100. pl. 94. * : 
4. A Prior and Covent had been of ancient Time; the King after 


Time of Memory, by the Licence of the Pope and the Ordinary, had 
tranſlated the Priory into a Deanry and Chapter of Men ſecular, and 


granted that they ſhould be impleaded, ard might implead by ſuch 
Name &c. Ir was held, that ſuch new Corporation might ſue for the An- 
euity which the Prior and his Covent had by Preſcription from Time &c. 
Thel. Dig. 20. Lib. 1, cap. 22. S. 23. cites 39 H. 6. 13, 14. and 

5. It a Man recovers againſt a Vicar an Annuity, and before Execution 
the Vicarage is united to the Parſonage, yet the Plaintiff ſhall have Execu- 


tion againſt the Parſon. Br. Corporations, pl. 61. cites 20 E. 4. 6. 


6. It was held by Brian, that if the Bailiſs and Commonalty of Lon- 


| don had granted an Annuity, and after they had had Mayor and Sheriff's 
by Grant of the King, the Grantee might have Action againſt them by 


their new Name. Thel. Dig. 20. Lib. 1. cap. 22. S. 24. cites Trin. 
20 E. 4. 6. and ſays See 21 E. 4. 59 the ſaying of Choke. 


J. But it is a Doubt in ſuch Caſe, how a Man ought to ſue Scire Facias 


againſt the new Corporation out of a Recovery had againſt the old Corpora- 
ton, as appears 2 H. 6. 9. in the Caſe of the Commonalty of Shrewſ- 
8. Where the Bailiffs of L. grant an Annuity to me, and after are made 
Mayor and Sheriffs, I may have Action of this againſt the new Corpora- 
ion. Br. Corporations, pl. 61. cires 20 Ed. 4. 6. 
9. It a Prior be bound in an Obligation, and the King alters the 
orporation, and makes him an Abbor, yet the firſt ſuit thall remain. 
Br, Abbe, pl. 13, cites. 3 H 9. 11. and 5 H. 7. 24. Per Brian. 
4 D to It 


Per Tirrel f. Curt. 118. cites 5 Rep. $2, Snelling's Caſe. 
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Io. It was adjudgd, where one Corporation is duly united and anner 
ed to another Corporation, that the Corporation to which the Union i; 
made Call have Action upon Cauſe of Action accrued of Thing which 
was of the Poſſeſſion or Right of the other Corporation. Thel. Dig. 25 

Lib. 1. cap. 22, 8. 2. cires 11 H. J. 8. & 26. And that ſo agrees 

Trin. 50 E. 3. 27. 3 

11. It a Corporation grants the Office of Town Clerk, or Recos. 

der, and after ſurrenders their Patent, and takes a new one by a neu 
Name, all the Offices are determin'd. Hutt. 87. Hill. 2 Car. in Si 

Charles Howard's Caſe. TEES: Ts 

12. Debt was due to an old Corporation, and they were incorpora- 

ted by a new Name and brought Action in their new Name, and reco. 

ver'd. 3 Lev. 237. Mich. 1 Jac. 2. C. B. Mayor Caſe of Scar. 

8 „ tt: 

Id. Raym. 13. Where a Corporation takes a new Charter concerning antj-nr 

| Rep. 3 * Liberties, they may ule it either by way of Grant or of Confirmation. 

2 per Per Holt Ch. J. and Eyre J. Cumb. 3 16. Hill. 6 W. z. B. R. i; 

Holt Ch. J. Caſe of the King v. Lar wood. e ee TI 

4. — The new Charter does not merge or extinguiſh any of the ancient Privileges. —Rayn 
$5 439. Paſch. 33 Car. 2. B. R. Haddock's Caſe. —-—Vent. 355. S. C. And if it be only bs 

. a Confirmation, the antient Cuſtoms, before the new Charter, may be pleaded to have been Ti a. 

„%% ind. See Carth, 228. Vaughan v. Lewis. 9 e 


14. If a Corporation reſuſes a new Charter, it is then void 3 But when 
they accept, and put it in Execution, then it is good; Per Holt Ch, 
| J. Cumb. 316. Fill. ; 6 W. 3. B. R. in Cafe of the King v. Lar- 


S. P. ina 15. Plaintift brought Caſe for a falſe Return to a Mandamus, com- 
Quo War- manding him to ſwear Harris to be Mayor of Dartmouth, and a pe 
wa © remptory Mandamus moved for. It was reſolved by the Court, that it 
cordingly. there be an old Charter ſurrendered, but Surrender not enrolled, and a new 
12 Mod. Charter in Conſideration of the Surrender granted, that the ſecond Cha. 
23 N ter is void, becauſe they act under a void Charter; But otherwiſe if it 
(cot pi. be the ſame Members in the old Charter, becauſe then they act by their 
per v. Den- firſt Charter, which is ſtill good. So, it in the firſt Caſe, they had 
nis. given a Bond, and put the Seal of the new Corporation to it, it would 
de void, as was adjudged in the Caſe ot Bath and Mells; But if ch: 
Members of the old Charter had gone to Election, and ſome by Colour 
ol the new Charter had vored with them againſt their Will, there a 
Choice by Majority of the old Charter, with ſome mention'd in the 
new, is good. 12 Mod. 247. Mich. 10 W. 3, Bully v. Palmer. 
16. Where thoſe that were Members under an old Charter happen to 
be the only acting Perſons in a Matter relating to the Corporation, they 
mall be deem d to act by Virtue of the ancient and true Right, but it com- 
mix'd with others that were only Members under the new Charter tho 
the old Members were the Majority, yet then mult be taken to act by 
Virtue of the new Charter, and then what they did was void. 1 Salk. 
191. pl. 1. Trin. 11 W. 3. B. R. Reſolv'd in Caſe of Butler v. Paliner. 
17. Where the new Charter alters the Conſtitution of the Corporation, 
and new models ir, there hey ſball loſe their old Name; other wiſe, i 
the Conſtitution as to all the integral Parts of it remains the ſame, tho ttt 
new Charter gives them a new Name, the old one remains; tor the Purpoſe 
it the Mayor be added, or a Mayor and Maſters are made Mayor and 
Aldermen, or an Abbot or Covent, a Dean and Chapter, there they 
loſe their old Name, becauſe new integral Parts of the Corporation alc 
added; Bur it the Inhabitants of G. were incorporated by the Name! 
Bailifls, Burgeſſes, and Commonalty ot G. and then a new Charter s 
granted to them, that they ſhall be called by the Name ot Bailifis, but- 
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Cor porations. 


eſſes, and Gommonalty of G. yet they may uſe the firſt Name, be- 

Cauſe the Town is the ſame, and the old Conſtitution remains; Per 
Holt Ch. J. 2 Ld. Raym. Rep. 1239. Hill. 4 Ann. in Caſe of the 

Queen v. pſwich Bailiffs &c. 5 ; | 


— K — | * 


(I. 4) New Charter. Pleadings. 


1. IN Writ of Covenant the Caſe was, that the Commonalty of F. 
made Compoſition with the Abbot of W. and after they by another 
Grant had Bailiffs, and by the beſt Opinion now the Suit ſhall be againſt 


tient ey 5 
ion; | the Bailiff's and Commonaity, and not againſt the Commonalty only according 
L. in 1 their Specialty, tor by Matter Ex poſt facto a Man may vary from his 


Specialty. Br. Variance, pl. 1. cites 2 H. 6. 9. 5 
2. A Prior and his Predcceſſors had been ſeiſed of an Annuity Time out 
Raym of Mind, and by Licence of the King, the Pope, and the Ordinary, tranſ- 
only a, stel it into Dean and Chapter, and the Dean and Chapter brought Au- 
ty, and preſcrib'd in him and his Predeceſſors, and did not ſay Deans o 
the ſame Place ; the Defendant ſhew'd the Tranſlation within Time of He- 
* EF wry, Abſque hoc that the Dean and Chapter and his Predeceſſors Deaus 
«© Ch | there avs been ſeiſe Modo and Forma &c. and after the ſpecial Matter 
Yo das enter d in the Roll with the Traverſe, except thye Words, then Dean 
i &c. [which] were omitted by Award of the Court; And per Priſot, the 


3 Defendant may traverſe the Preſcription generally, and give the ſpecial Mat- 


TS = ter in Evidence, and demur upon the Tranſlation given in Evidence by the 
OE * Plaintiff, or plead the ſpecial Matter by E/toppel by the Record of the Tranſ- 
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lation, and demur in Law upon the other, upon this Matter, and ſo fee 
that it is doubred here, if they may preſcribe in this Form by the Seiſin 
of the Prior &c. Br. Preſcription, pl 42. cites 39 H. 6. 13. — Bur 


ſee thereof 22 E. 4. 43, 44 and the Form of that Preſcription J E. 4. 32. 
Brgy | Gu ondddetre ont oh bos fed 
3. Where a Prior is made Abbot, and the Corporation chang'd from a 
Prior into an Abbot, it was touch'd, that it ſuch Albot will preſcribe in 
Right of the Houſe, he ought to ſhew that the Prior and his Predeceſſors 
Jims out of Mind &c. and that after he was profeſs'd an Abbot, and that 
atter the Abbor and his Succeſſors &c. have been ſeiſed &c. Br. Pre- 
EEMCAWGTE CM ERIE ann, 


(K) hat Things a Corporation may without © © 
3 T R 


* A aggregate cannot without Deed command their Cro. E. 8:5, 
Bailiff to enter into certain Lands of their Leaſe for Years for Pl. 5. S. C. 


arg WY Condition broke ; for ſuch Command without Deed is vod. P. 

0 they 43 El. B. B. between Dumper and Sims adjudged. =» 8 ay dr . 

dien . | | TE dbu de not 
rn obſerve 8. P.—— Vent. 48. Arg cites S. C. 
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lis, Bu- 
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14 
44 
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Laier wrongfully &c. And there en e that the Taking of the * Common 


5 Jenk, 131. 5. Per Littleton, the Opinion of all the Juſtices of both Benches Is, 


Arg. Mod, 14. They cannot make themſelves Diſſei rs by their Aſſent without 


Corporation, 24. 34. 14 H 7. 1. 7H. 7. 9. 
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r. Coverant 2, Covenant was brought by the Mayor and Commonalty of N. ar 
pi 15. ies phe Mayor and Commonalty of D. and counted, that the Defendant, . 
» tra if Their Deed had covenanted that the Plaintiffs ſhould be quit of Mirage 
it de made Pontage, Cuſtom, and Tull in D. of all thoſe in N. and that they of wh 


ty another had taken Toll by certain of their Burgeſſes of certain of the Burgeſſes of N 


ay 


e e i he Tiking of the 


pl. 74. cites Quod nora; and it is not mention'd their of the Servant was Serygy; 
48. E. z. 17. by Specialty under the Common Seal of the Corporation, or not. B. 
Corporations, pl. 14. cites 48 E. 3. 17. F 
3. Mayor and Commonalty cannot diſſeiſe another unleſs the U 
themſelves ; contra it ſeems it one enters tor them by Authority in \;i;. 

ing under their Common Seal, where their Entry is not law ful. B- 

_ Corporations, pl. 24. cites 8 H. 6. 1. 14. W 
Arg. Mod. 4. They cannot Licence one to take Trees without Deed. Arg. Vent. 


5 | Fry - 48. cites 9 E. 4. 39. 


rporation, and fo the Covenant broken 


Corporations, pl. 56. cites 12 E. 4. 9. 10. : 

6. So of Fuſtification by their Command, Br. Corporations, pl. «, 
cites 12 E. 4. 9. 10. GD 1 
J. $0 of Command of a Covent, in the Time of Vacation, to cut thei 
Trees, and other Neceſſaries. Br. Corporations, pl. 56. cites 12 E. 4. 

8. Leaſe of Land by an Abbot for Years is not void by his Death, hut 
voidable only, becauſe it may be leaſed without Deed, and by Receipt 
the Rent by the Succeſſor the Leaſe is good 5 But it Abbot grants a Villen, 
or Rent, or the like, which paſſes not by Deed, and dies, there by Death 
of the Abbot the Grant is void. Br. Leaſes pl. 41. cites 21 E. g, 

9. 'Treſpaſs by the Maſter and Chaplains of B. of a Houſe and Cloſe 
broken in London; the Detendant pleaded Licence of the Parties to cone 
into the Houſe to talk with them, and Pigot demurred in Law, becauſe 
the Licence was by Parol, and not pleaded by Deed, and rheretore ill; 

for a Licence by a Corporation &c. ſhall be by Writing. Br. Licences 
Ke. pl. 16. cites 21 E. 4. 15. 19. ET 3 


pl. 68. cites that Aſigume nt of Auditors by Corporations is good without Deed, Br. 


10. Dean and Chapter may retain and aſſign Bailiff, Receiver, er tber 
Servant, without Writing, per Townſend ſultice ; but Brian Ch. }. 
contra, and that he cannot be Servant without Writing, nor demand 

his Salary without Writing. Br. Corporation, pl. 47. cites 4 H. 
I. But they may charge a Man for his Occupation without Deed, as 
Guardian in Socage, Bailiff of the King, and Receiver of his own 

Head &c. per Brian Ch. J. and he was Preciſe, and Ad jornatur. Br. 
12. A Corporation cannot be aiding to a Treſpaſs, nor give Warrant ! 
do a Treſpaſs without Writing; Quod nota, Br. Corporations, pl. 45. 

cites 4 H. J. 13. . 3 
13. A Servant may juſtify by Command of a Body Politick without 

having Deed of the Commandment, per Townſend ; bur Brian contra, 

and that they can do nothing without Writing. Br. Corporations, pl. 40. 

cites 4 H. 7. 17. 5 88 


18. cites ꝙ E. Deed, Vent. 48. Arg. cites 7 H. 7. 9. 
4. 59. — gr. | 4 5 7 | 7 9 


| S. P. per Huſſey, and that they cannot enter into Lard 
without Commandment given by Deed. Br, Corporations, pl. 50. cites 7 H. 7.9. | 


"T4: 


WIS 


Br. 
J. 86. 


their 
E. 4. 


1, but 


reap of 

Ulein, 

Death 
. 45 


Cloſe 
to Come 
ecauſe 
re ill 5 
icences 


rrant 10 


) pl. 45. 


without 
contra, 


pl. 40. 


Without 


into Lard 


15. In 


? Deed. Vent. 48. Arg. cites 12 H. 7 27, 


2 Corportion without a Deed, yet it is not like to a Bai 
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15. In Treſpaſs the Detendant ſaid, thar ir was the Franktenement ot 
the Preſident and Scholars of C. and he as Servant to them, and by their 

Command enter d &c. and per Keeble, he cannot be retained with a 
Corporation without Specialty, nor make a Feoff ment without Specialty. 
Br. Corporations, pl. 5o. cites 7H 1.9. "I op by 7 
16. But ot petit Things there needs no Writing, as to light a Candle, But for Or 
make Hay, or Fire, nor to put Beaſts out of his Land, per Wood; Oxen- dinary Em- 
bridge Contra, for thoſe Things belong to a Servant to do without Mints 
Command, but Entry &c. ought to be by Deed ; And Fairtax accord. T6 > vices 


| 5 a Cor pora- 
ing! of the petit Things, but that Corporation cannot have a Servant tion ma ap- 


but by Deed; And Tremail agreed with Wood of the petit Things, point a Ser- 


but ſeveral contra of the petit Things atoreſaid, by Reaſon of the Uſage, ant with- 


and of the great Trouble which ſhall be to the contrary, but not by che out Deed, 


8 | G as a Cook 
Law, therefore quære. Br. Ibid. | 8 


Arg. agreed. Br. Corporations, pl 49. cites 4 H. ). 17. per Townſend -— Vent, 


305.7 
17. One cannot appear in AH. as Bailiff to a Corporation without 


! 


18. Command of the Mayor to enter into Land for the Corporation is good 


without Writing, contra of Command of the Commonalty, Chapter &c, 
Contra it ſeems Fibe Command of the Mayor and Commonalty, Br Corpor- 
_ ations, pl. 96. Cites 16 H. 7. 2. d DE. | 


19. Corporation cannot preſent a Clerk unleſs by Writing under the 
Common Seal. Br. Corporations, pl. 83. cites 13 H. 8. 12. Is 
20. But they may make Attorney in Court of Record without other 


Writing than the Record; tor Record is a ſtrong Writing, Br. Corpora- 
"ions, pL 83, cires 13 H. 8. 1424. . 


21. & to certify their Mayor in the Exchequer ; for this is enter'd of 


Record, and ſo is the Uſe tor London at this Day. Br. Corporations, 
pl. 83. cies 13 H. 8. 18. 5 SP | 


22. A Corporation cannot do 4 Tort but by their Writing under their 


Common Seal; Per Fitzjames Juſtice. Br. Corporation, pl. 34. cites | 


14 H. 8. 2. 29. Ds V 
2 All A's which a Corporation does ſhall be by their Name of Cor- 
poration, and by Writing, and otherwiſeill ; and yet by two Juſtices 
they may Preſent, and the Pleading is good, without ſaying that the 
Preſentment was by Writing, for the Law implies it; But two others 


contra. Br. Corporations, pl. 34. cites 14. H. 8. 2. 29, 


24. The Election of Dean, Mafter, &c. and the making of their Attor= 
ney, which are of Record, are good without their Writing under Com- 


mon Seal; but in Feoffment to the Dean and Chapter they cannot take 
but by Letter of Attorney under Seal ; per Brook Juſtice, Br. Corporations, 
pl. 34 cites 14H. 8. 2. ũ .. . . 


25. Note, per Cur. that he who 8 as Bailiff of a Corporation I 


and is not Bailiff, may make Conuſance &c. if they agree to it, and 


good without Deed; And the Caſe was, that one of the Corporation 

diſtrain'd in Right of the Corporation, and had not their Deed ; Nota. 
en pl. 2. eite 8 H. 8. . 
26. Though the Law is, that a Bailiff may j uſtiſy in T1 reſpas as Bailiff to 
Llitt i» an Aſſiſe; 
and it was faid, that a Bailiff of a Manor ſhall not have Debt for his Sa- 
lary againft a Corporation without a Deed. Plowd. 9 1. b. Trin. 3 Mar. 

Arg. in Aſſiſe of Freſh- Force brought in London by Pannel v. Moore. 
27. It the Sheriff makes his Warrant to a Corporation who have return 
ol Writs, to arreſt a Perſon, they may make a Bailiff without Writing by 
5 ee wa E | - -- »Parol 


4 £ 


| 3 b : 47. Arg. Cites | 
18 E 4. 8, — Br. Corporation 1 Wms's Rep. 423. Arg, cites Pl. C. 91. b. & 2 Saund. 
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hr Covenant 2, Covenant was brought by the Mayor and Commonly of Fe again} 

| 4 1 5. cites 1125 Mayor and Commonalty of D. and counted, that the De endanrs f, 

* 112 iF their Deed had covenanted that the Plaintiff's ſhould be quit of Mins? 
it be mads Pontage, Cuſtom, and Tull in D. of all thuſe in N. and that they 97 4 0 
ty another had taken Toll by certain of their Burgeſſes of certain of the Burg ei p of 4 \ 
3 wrongtully &c. And there adjudg'd, that the Taking of the * Cy; Ras 
r Servant is the Taking of the Corporation, and fo the Covenant broken 
pl. 74 cites Quod nota; and it is not menrion'd their of the Servant was Servant 
48. E. z. 7 by Specialty under the Common Seal of the Corporation, Or not. Br. 
Corporations, pl. 14. cites 48 E. 3. 17. 

3. Mayor and Commonalty cannot diſſeiſe another unleſs the Me 
themſelves ; contra ir ſeems it one enters tor them by Authority in M t. 
ing under their Common Seal, where their Entry is not lawtul, Br 

Corporations, pl. 24. cites 8 H. 6. 1. 1 

Arg. Mod. 4. They cannot Licence one to Fake Trees without Deed. Arg. Vent : 

11 ey 12 4 cites 9 E, 4: 39. 

Teak „ Per Littleton, the Opinion of all the Jaſtices of both Benches | Is, 
pl. 68. cites that Aſſignment of Auditors by Corporations is good withour Deed, Br. 
§. C.  Corporarions, pl. 46. cites 14 E. 4 9. ie 

6. $9 of Fuſtification by their Command. Br. Corporations, pl. «5, 
cites 12 E. 4. 9. 10. 
7. So of Command of a Covent, in the n of Vacation, fo cut ther 
8 and other Neceſſarios.. Br. eee pl. 56. cites 12 E 4, 
9. 10. 
8. Leaſe of Land by an Abbot for Years is not void by his Hoh, but 

voidable only, becauſe it may be leaſed without Deed, and by Receint cf * 

the Rent by the Succeſſor the Leaſe is good 5 But it Abbot grants a Villen, 

or Rent, or the like, which paſſes not by Deed, and dies, there by Death 

of the Abbot the Grant is void. Br. Leaſes pl. 41. Cites 26 . N 
5 6. 

8 9. Treſpaſs by the Maſter and Chaplains of B. of a Houſe and Cloſe 
broken i in London ; the Detendant pleaded Licence of the Parties to come 
into the Houſe to zalk with them, and Pigot demurred in Law, becauſe 

the Licence was by Parol, and not pleaded by Deed, and theretore ll; 
for a Licence by a Corporation &c. thall be by Writing. Br. Licences 
Kc. pl. 16, cites 21 E. 4. 15. 19. 

10. W and Chapter may retain and «few Bailiff, Receiver, er ther 
Servant, without Writing, per Townſend |ultice ; but Brian Ch. J. 
contra, "and that he cannot be Servant without Writing, nor demand 
his Sy without. Writing, Br. Corporation, pl. 47. cites 4 H. 

7. 6. 

_ 11. But they may charge a * for bis Occupation without Deed, as 
Guardian in Socage, Bailiff of the King, and Receiver of his own. 
Head &c. per Brian Ch. J. and he Was Preciſe, and Wafer Br 
bid 

12. A Corporation cannot be aiding to a 7. reſpaſs, nor give Warrant 9 
do a Treſpaſs without Writing ; Quod nota, Br. Corporations, pl. 45, 
cies 4 H. 7. 13. 

was Servant may juſtify by Command * a Body Politick without 

1 Deed oft the Commandment, per Townſend; bur Brian conti, 

and that they can do nothing withour Writing. Br. Corporations, pl. 49. 


cites 4 H. J. 17. 
Arg. Mod, 14. They cannot make themſelves Diſſeiers by their Aſſent WILHout 
18. cites g E. Deed, Vent. 48. Arg. cites 7 H. 9. 9. 


4. 59, — Br. aka 
Corporations 24. 34. 14H J. 1. JH. 7.9. S. P. per Huſſey, and that they cannot enter into Lard 


without Commandment given by Dced. Br. Corporate pl. 50. cites 7 H. 7. 9. 


15. In 


A — 
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— 
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15. In Treſpaſs the Detendant ſaid, that it was the Franktenement of 
the Preſident and Scholars of C. and he as Servant ro them, and by their 
Command enter d &c. and per Keeble, he cannot be retained with a 
Corporation without Specialty, nor make a Feoff ment without Specialty. 


Br. Corporations, pl. 50. cites 7 H 7. 9. 


a 


305; 


Dee Vent. 46; Arg. cites 12 H. „ ooh 
18. Command of the Mayor to enter into Land tor the Corporation is good 
without Writing, contra ot Command of the Commonalty, Chapter &c. 


ations, pl. 96. cites 16 H. 7. 2. 


Common Seal. Br. Corporations, pl. 83. cites 13 H. 8. 12. 8 
20. But they may make Attorney in Court of Record without other 
| Writing than the Record; tor Record is a ftrong Writing, Br. Corpora- 
tions, pl. 83. cites 13 H. 8. 12, _ FTF 


pl. 83. cites 13 H. 8. 12. 


e. 22. A Corporation cannot do a Tort but by their Writing under their 
Cab | 
IC ill; 


cences 23. All Acts which a Corporation does ſhall be by their Name of Cor- 
poration, and by Writing, and otherwiſe ill; and yet by two Juſtices 
they may Preſent, and the Pleading is good, without ſaying that the 
ies it; But two others 


y other 


Preſentment was by Writing, for the Law imp! 
contra. Br. Corporations, pl. 34. cites 14. H. 8. 2. 29. 


ney, which are of Record, are good without their Writing under Com- 


mon Seal; but in Feoffment to the Dean and Chapter they cannot take 
but by Letter of Attorney under Seal ; per Brook Juſtice. Br. Corporations, 


3 JJ d . 3 
| 25. Note, per Cur. that he who > hd as Bailiff of a Corporation 


diſtrain'd in Right of the Corporation, and had not their Deed ; Nota. 
Br. Corporation, pl. 2. cites 26 H. 8. 18. Wo SD | 
26. Though the Law is, that a Bailiff may juſtify in Treſpaſs as Bailiff to 


vichout. 
contra, 


pl. 9 . Corportion without a Deed, yet it is not like to a Ballitt i= an Aſiſe; 
and it was faid, that a Bailiff of a Manor ſhall not have Debt for his Sa. 


VILOu! lary againſt a Corporation without a Deed. Plowd. 91. b. Trin. 3 Mar. 
| N Arg. in Aſſiſe of Freſh- Force brought in London by Pannel v. Moore. 
into Lat. | 


4 E Parol 


15. In 


16. But ot petit Things there needs no Writing, as to light a Candle, But for Or. 
make Hay, or . ire, nor to P Beaſt S oul of his Land, per Wood 3 Oxen- dinary Em- 
bridge contra, for thoſe Things belong to a Servant to do without . 
Command, but Entry &c. ought to be by Deed ; And Fairtax accord- 1 
ingly of the petit Things, but that Corporation cannot have a Servant tion ma 
but by Deed ; And Tremal] agreed with Wood of the petit Things, point a Ser- 
but ſeveral contra of the petit Things atoreſaid, by Reaſon of the Uſage, vant with- 
and of the great 'Trouble which ſhall be ro the contrary, but not by the _— 
Law, therefore quære. Br. Ibid. 25 . i 


arg agreed. — Br. Corporations, pl 49. cites 4 H. 7. 14. per Townſend Vent. 47. Arg. cites | 
18 E 4.8. —— Br, Corporation 59. —— 3 Wms's Rep. 423. Arg. cires Pl. C. 91. b. & 2 Saund, 


17. One cannot appear 77 Aſfiſe as Bailiff to a Corporation without 
contra it ſeems of 1he Command of the Mayor and Commonalty. Br Corpor- 


19. Corporation cannot preſent a Clerk unleſs by Writing under the 


21. So to certify their Mayor in the Exchequer ; for this is enter'd of 
Record, and ſo is the Uſe tor London at this Day. Br. Corporations, 


Common Seal; Per Fitzjames Juſtice, Br. Corporation, pl. 34. cites 


24. The Election of Dean, Maſter, &c. and the making of their Attor- 


and is not Bailiff, may make Conuſance &c. if they agree to it, and 
good without Deed; And the Caſe was, that one of the Corporation 


27. It the Sheriff makes his Warrant to a Corporation who have return 
ol Writs, to arreſt a Perſon, they may make a Bailiff without Writing by 
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Ard ſo a 
orranger may gf the Indenture, and delivered it to one J. S. to the Uſe of the Matter 


rererve a © 
{red to their 
Uſe without 


_ Letter of 


Artorney. 


Cro. E. 862. 


„ 
(ro. E 862. 
pl. 39. S. C. 


ſufficient A 


without Deed, in reſpect. © 
Leſſee may aſſign it over without Deed. Co. Litt. 85. 4. 


— — 
— — 


2 


Parol only. Agreed by all the Juitices in B. R. Mo. 552. pl. 44 1 
33. Eliz. Vavitor's Cale. | 
28. A.tcifed of Land granted 40 J. Rent to a Cillege. A. ſealed his par. 
and Fellows, and for him to deliver it accordingly, but there was 10 
Deed to flew their Receipt of ir, and then they ſeal'd the other Part 
but made ao Attorney to deliver it; Adjudged good without a Letter oi 
Attorney, tor their 3 the Counter-Part is a ſufficient Agreement to th, 
Grant. Ow. 143. Trin. 40 Eliz. Goodrick v. Cooper. 
29. If a Reverſion is granted to a Corporation by Deed, though they 
cannot accept ot this but by Attorney, yet if they bring Waſte it i; 
greemeut to veſt it in them ; Per Walmelly, Oy, 143. Trin. 
40 Eliz. C. B. in the Caſe of Goodrick v. Cooper. | 5 
30. A Corporation 8 ck of many cannot make a Lo): for Tears 
of the Quality of the Incorporation, bur tie 


31. A Man may exfeoff an Abbor, a Biſhop, a Parſon Ec. or any tlc 


ſole Body Politick, by Deed, or without Deed, in Free- Alms ; but ii Lands 


S. C. cited 
Arg. 3. 


Wms's Rep. 


426. Mich. 
„ 
Domo Proc. 


many, there the Gift muſt be by Deed. Co. Litt 94. b. 

32. Where a Corporation has an Eſtate pur auter Vie, if they attorn ty 
the Rever/roner, it muſt be by Deed ; For though the Grantee does nor 
claim in by thoſe that attorn, and that an Attornment is no more than 
Conſent, yet in Pleading the Deed of Attornment ought to be thewn; 
For in ſuch Caſe a Deed is requiſite Ex inſtitutione Legis; But whey 
a Deed is requiſite Ex Proviſione Hominis, there the Proviſion of Man 


be given to a Dean and Chapter, or any other Corporation aggregate of 


1ſhall not change the Judgment of Law in ſuch Cate. 6 Rep. 48, 


- Paſch. 3 Tac, C. B. in nam Ge. 


33. Church-Wardens were incorporated by Act of Parliament, and after. 
wards the Ouleen demiſed aRetory to them tor 211 ears, and afterwards by 


Letters Patents, reciting the firſt Grant, and that the Church-Wardens Mo- 


Years &c. the ia Conſideration of the ſaid Surrender, and lor a Fine; 
20 J. &c. demiſed the ſaid Rectory to them for 50 Nears. It was ad- 


do habentes & ad præſens poſſidentes had ſurrendered all their Eſtate for 


9 


judged, that there need not be any actual Surrender of the firſt Leate, 


becauſe the Words in the ſecond Leaſe, (viz.) Modo habentes & ad 


 prxſens poſſidentes import that they were then poſſeſſed of the fiſt 
Leaſe, and their Acceptance of the new Leaſe tor 50 Years was, in Fudr- 
ment ef Law, a Surrender of the firſt Leaſe for 21 Tears, and ſhall precede 
it, and that a Corporation may make a Surrender of their Terim by an AA 


in au, without Writing, though not an expreſs Surrender without Writ: 
17, And the Reporter adds, that he had teen ſeveral other Letters 


patents made on the like Conſideration of a Surrender, with the Words 


S. C. cited 
Arg. 2. 


daund. 305. 


( Modo habens & poffidens) in none of which there was ever any actual 
Surrender made. 10 Rep. 66. b. Trin. 11 ſac. in Scace. Church-Wat- 
dens ot St. Saviour's Caſe. JVC 5 

34. Treſpaſs for carrying away divers Loads of Wheat ; The Deſendam 
juſtified under the Dean aud Chapter of N. that they were ſeiſed in bel 
Retfory of H. wherein the ſaid Corn was growing, and ſever d from tht 9 


Parts, which he took by their Command. The Plaintiff replies, that 


the Dean &c. were ſeiſed, and demiſed the Rectory to G. tor 99 Y eats, 
which by mean Aſſignments came to the Plaintiff, The Detendant te. 
oin'd, that one of the Meſne Athgnees by Feoflment convey'dethe ſac 
Rectory to one W. W. whereupon the Dean &c. centred into the 14! 
Rectory as a Forfeiture, and that the Corn being ſever'd and fer out 
tor Tithes, he took them by Command ot the ſaid Dean &c. Excep tic 
was taken, becauſe he pleaded an Entry after the Forteiture, and d, 
jw a Deed of Commaud to enter, Sed non allocatur ; For it is act 1.164 


A 
4 
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that any entred by their Command after the Forſeirre, dit that the Dean 
c. themſerves entred, which thall be intended a {uitcient Entry, and 


3 Al neceſfary Circumſtances ſhall be implied; Belides, te Feoſf ent is 

iter not only a Forfeiture, but 4 Diſleiſin, being by Tenant for J cars, and 

8 ig «hey every one may euter ont heir Behalf where they have a Right of En- 
7 a by) 

art, try. Cro. Car. 169, 170. pl. 16. Mich. 5 Car. B. R. Edgar v. Sor- 

r ot rell. 


35. In Treſpaſs for taking away a Ship, the Defendant j1/tified under A Corpora- 


v the | 
| the Patent, wherevy the Canar 'F Company! is incorporated, that none but fſash tion aggre- 


thev ad ſuch (ould trade thither, on Pain of forfeiting their Ships and Goods S cannot, 
71 8 aid, chat the Defendant did trade thither. Plaintiff demurr'd, Babeut 
18 4 &c. and {al „ Tha | c an . ö murra, Deed, im- 


becauſe he did mot ſpew the Deed whereby the Company was authoriz'd to power any 


Prin. ) 
ſeize the Goods. Twiſden thought they could not ſeize without Deed, third Perſon 


2 0 / ws ir, ALA 17 | * » t b Go 
Fears any more than they could enter tor Condition broken without Deed; but 7 7 Uh. 
t the adjornatur to be argued whether this was a Monopoly or not. Mad. 47 forfetted 
19. pl. 48. Mich. 21 Car. 2. B. R. Horn v. Ivy. 5 e 95 Og 


| | | | | | | 1. 12. Hill. 
21 & 22 Car. 2. B. R. Horne v. Ivy. Vent. 47. 8. C. Curia adviſare vult, but the Reporter 
cites Sid 441. that Judgment was given for the Plaintiff. ———2 Keb 567, pl. 72. S. C. adjornatur. 
— Ibid 604. pl. 33. S C. & S. P. agreed and Judgment for the Plaintiff. — S. C. cited 3 Wms's Rep. 
424. Mich. 1917. Arg and lays, that the Books are, that the Seizing of Goods for the Uſe of a Cor- 
poration is an extraordinary, and not a Common Service; And ſays, that this che ws that a Corpora- 
tion can no more give an Authority as to perſonal Things, than as to any real Eſtate. 


Other 
ands 
te of 


Irn to 
'S not 

than 
ewn; 
when 


36. In Debt on a Teaſe for Tithes, rendring 501. a Year, the Deſen- Lev. 306. | 
| dant pleaded, that before any of the Rent incurr' he affignd over the (aid 4 Sh 
Leaſe and Tithes, of which the Plaintiff had Notice, and did receive the N 


Man ; "pie? WA {aid Nothing 
38. b. Kent before due from the Aſſiguee. It was inſiſted, that this Acceptance to this Points 

5 | ſhall not bind the Corporation, becauſe they can do nothing but by but gave 
alter. Attorney or Bailiff made under their Common Seal, and cannot by zudsment 
ator. SITS. I 5 2 STAY forthe Plain- 
-ds by themſelves rake Notice of this Aſſignment. Twiſden J. faid, that this tig Avon a=. 
8 Mo- Point was reſolv'd in Magdalen College's Cale, 11 Rep. 79. a. to be a nother Point 


ate for void Acceptance. Adjornatur. Raym. 194, 195. Mich. 22 Car. 2. B. R. forthe In- 
Fine 0; Windſor (Dean and Chapter) v. Gover [als. Gower, ]  _ — 
| ; d | Ip . : „ ; — | 1 . 
as ad- 98, 99. 8. C. adjornatur. — — 2 Saund. 302.5, C. and Ibid, 306. ſays, he thinks that Judgment was 
Leaſe, given upon that other Point, becauſe they would not determine the Matter in Law. VV 
& ad 25 „„ x TOS Fs . 
2 fit 37. Connſance, as Bailiff of a Corporation, without ſhewing a Precept in S. C. cited 
Faag-  Wriing, was adjudg'd good. 3 Lev. 10). Mich. 34 Car. 2. C. B. Manby Arg. 3 N 8s 
recede v. Long. 3 1 5 | LAGS te 9 . | 9 5 Rep. 423. 85 
an A. 38 In Eject ment, the Plaintiff declared on a Demiſe made by a Cor- 


fit 
Letters 
- Words 
actual 
3-Wat- 


poration, but did ot ſet forth that it was by Deed, or under the Scal of 
the Corporation, and upon Not Guilty the Plaintiff had a Verdict, and 
Judgment, and this was alleged for Error; But Judgment was affirm- 
ed, tor Declarations in Ejectment are grounded now on Fictions only, 
lo that in ſuch Caſe the Law is altered from what it was tormerly. 
Carth. 390. Mich. 8 W. 3. B. R. Patrick v. Ball. 


ſenddant 39. Where a Corporation has a Head (as a Mayor) he may command A Corpora. 
Fes a Thing in Perſon; but a Corporation aggregate, which has no Head, tien aggre- 
mn the muſt give their Authority ander the Seal of the C orporation. 2 Fay ET 
8 that 1 N Hill W C B R dl D . H 1 J | | appornt a 
* 497. Hill. 12 W. 3. C. B. Randle v. Dean, cites 16 H. ). 2. b. © Bailiff uo lf. 
iy e 2 | eee Fo acting | | 5 train with. _ 
LAant out Deed or Warrant, as well as a Cook or Butler; for it neither veſts nor diveſts any fort of Intereſt in 


the ſail or out of the Corporation. 1 Salk, 191. cites it as ſo held between Cary and Matthews in Cam. Scacc, 
F D. C. cited Arg. 3 Wms's Rep. 425. Mich, r: 15. in Domo Proc”. N 


4. Though 


292 Corporations. 
3 Salk, —_— 40. Though a Corporation cannot do an AG in Pais without hy 
2 Ef Common Seal, yet they may do no Act upon Record, becauſe they 3 
61.4 eſtopped by the Record to ſay it is not their Ack. 1 Salk, 192, pl 4 
25. 8. C. Fill. 1 Ann. B. R. The Mayor of Thetford's Caſe. + 
but S. P. | | 85 | | 
does not appear. 


41. A Corporation made a Contract for letting the Market at Bridport 
in Dorſet, tho? not in Writing, being from Year to Year, and held t, 
be good. Ar Dorcheſter Aſſiſes 1949. Coram King Ch. J. ET 


, 2 0. 


(k. 2) Of Executing Deeds by a Cor- 


Poration. 


1. IF Abbot and Covent make a Deed, and do not deliver it I 
5 by Attorney, this Attorney ought to have Letter of Attorney cf then 
tio deliver it; Per Choke and Jenny. Br. Corporations, pl. 72. cis 

5 1 88 make a Deed out of their Houſe, for all may come 

out to another Place &c. but if it be dated in the Chapter Houſe it can. 

not be [delivered] in another Place. Br. Corporations, pl. 12, cite; 
RE: The Abbot and Covent may make a Deed in another County than 

 . where the Abbey is, and this by the beſt Opinion of the Court. Br, 

| Lien, pl. 68. cites 21 E 4. 6. = C 

2 Le. 97. 4. Dean and Chapter made a Leaſe, rendring Rents, and for Default 
pl. 119. of Payment to re-enter. The Rent was not paid, whereupon they 
GEES made a Leaſe to the Plaintiff, and in their Chapter-Houſe put their Sl 
| by che to it, and made a Letter of Attorney to F. H. enter, and deliver the Dad 
whole upon the Land. Ic was objected, that the 2d Leaſe not good, becauſe 
Court. the Dean and Chapter let it in the Chapter-Houſe by ſetting their Seal 
. which made it a perfect Deed, and ſo there could be no other 
Paſch. 26 Delivery; and therefore the fir/# Leſſee continuing in Poſſeſſion, and they 
Car. 2. B. R. out of Poſſeſſion the Leaſe was void, and the Delivery by the At- 
Anon. and torney, it having a former Delivery, is void; ſed non allocatur; For 
m_ 1 - there is no other Means for a Corporation to make a Leaſe but this, 
For though Cro. E. 197. pl. 3. Hill. 32 Eliz. B. R. Willis v. Jermin. 
9 a Corporation Peres to a Deed carries with it a Delivery, yet the Letter of Attor- 
. ney to deliver it upon the Land ſhall ſuſpend the Operations of it till N 4 =— 
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5. If a Perfon pretending to be Mayor of a Corporation, puts the 
Corporation Seal to a Deed, yet it is not by that the Deed ot the Cot- 
poration ; Per Holt Ch. J. 12 Mod. 423, Mich. 12 W. 3. 
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(. 3) What A ions or Remedy the Succeſſor ſhall 
have for Things done in the Time of his Prede- 
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i IF a Diſeifn be made to a Dean, or an erroneous Fudgment, or falſe 


I Oath, and he dies, his Succeſſor ſhall nut have Aſfiſe of Novel 


Di ſciſin, bat a Writ of Entry ſur Difſſei/in in the Onuibus, or a Writ of 
Error, of Attaint, and name him, becauſe he was nor Party to the 
Judgment. D 86. b. pl. 97. Paſch. J E. 6. in the New Serjeant's Cafe. 


Alias, Briſtol (Dean and Chapter) v. Clerk. 


2. But where the Dean is ſeiſed in Common with the Chapter, that 


| tho he dies, yet his Succeſſor, and the Chapter together, all have Aſſiſe 
= Novel Diſſer/in. or Error, or Attaint, without naming the Name of the 
Dian in certain, becauſe the Dean does not die, but continues for 
| ever. Ibid. » 3 F „ 4 
3. An Abbot may have a Writ of Oh permittat of a Diſſeiſin madde 
| 7 his Predeceſſor, and ſhall make Mention of the Diſſeiſin in hir Writ, 
F. N. B. 123 (H) And fo may a Farſon F. N. B. a3. LC) 
| 4. When a Dean, Biſhop, Prebendary, Abbot, Prior, Maſter of an 
Hoſpital, allen the Lands which they have in Right ot their Houſe &c. 


without the Aſſent &c. the Succeſſor may have a Writ De fine aſſauſu 


| Capituli, and it may be in the Per, Cui or Poſt, F. N. B. 194 (l) a 

| Prebendary may have a Furis Utrum. F. N. B. 194. (M - _ 

F 5. A Maſter of an Hoſpital may have Trepaſs for Gods taken And ſoof ati | 

iy in the Time of his Predecſors. F. N. . 89. (%% nr 
BE os, (H) — Burt a 

Replevin will 

ge. Br. Re. 


* 


lie in ſuch a Caſe by the Common Laav, but not Treſpaſs till the Statute of Marlebrid 


plegiare, pl. 2. Cites 9 H. 6. 25. TI 


6. If a Man diſſeiſes a Corporation, and levies 4 Fine, and 5 Nears 
paſs, the Starute of the 4 H. 7. doth extend to them, it they are ſuch 
Corporations as have of themſelves an abſolute Eitate and Authority, 


as Mayor and Commonalty, Deans and Chapters, Colleges, and ſuch like; 


lor as they have a Power to take Lands and Tenements, ſo they ought 
to have Care to defend them, and they and their Succetlors ought to 

| make their Entry and their Claims to avoid Fines, as other Perſons and 
| their Heirs ought to do; But it a Biſhop, Dean, Parſon, Vicar, or Pre- 
| bendary, or ſuch like, do not make their Entry or Claim, or bring their 
| Actions to avoid the Fine within 5 Years, but are remiſs through all 

| this Time, yer heir Sucreſſors ſhall not be bound fer ever, in aſmuch as 
they have no abſolute Eſtate or Authority in their Poſſeſſions; tor the 
Biſhop and Dean, cannot do Things to bind their Poſſeſſions Without 

| having the Afſent of the Dean, and Chapter, and the Parſon, Vicar, 


and others &c. without the Aſſent of the Patorn and Ordinary, who 
have an Intereſt and Part in the Matter, and though every Suceſſor 


| ſhall have 5 Years to make his Claim or Entry, yet every one who ſuffers 
the 5 Years to paſs ſball be bound during his Time, but though he is 
bound, his Succeſſor ſhall have other 5 Years to make his Entry or Claim, 


or bring bis Aion, Plow, Com. 538. a. b. Trin 20 Eliz. Croſt v. Howell. 
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3 Salk. 103. 46. Though a Corporation cannot do an AG in Pais without the; 
C. a Common Seal, yet they may do no Act upon Record, becauſe they 3 
cordingly. wa" CY ey are 
——6 Mod, eſtopped by the Record to ſay it is not their Ack. 1 Salk, 192. pl 
25. 8. C. Hill, 1 Ann. B. R. The Mayor of Thetford's Caſe, N 


“ 1 - 
GS ů 


part. . 


does not appear, 


41. A Corporation made a Contract for letting the Market at Bridpon 
in Dorſet, tho? not in 2 being from Year to Year, and held th 
be good. At Dorcheſter Aſſiſes 1749. Coram King Ch. J. 


(K. 2) Of Executing Deeds by a Cor- 
„ oem = 


* 


1. JF Abbot and Covent make a Deed, and do not deliver it but 
1 5 Attorney, this Attorney ought to have Letter of Attorney o then 
to deliver it; Per Choke and Jenny. Br. Corporations, pl. 72. cites 

2. Corporation may make a Deed out of their Houſe, for all may come 

out to another Place &c. but if it be dated in the Chapter Houſe it can. 

not be [delivered] in another Place. Br. Corporations, pl. 72, cites | 
9 Ed. 4. 39 " | WO 


3. The Abbot and Covent may make a Deed in another County than 
where the Abbey is, and this by the beſt Opinion of the Court. Br. 


Lieu, pl. 63. cites 21 E. 4. 26. 


2 Le. 97. 4. Dean and Chapter made a Leaſe, rendring Rents, and for Default 


1 BEN of Payment to re-enter. The Rent was not paid, whereupon they 
we ety made a Leaſe to the Plaintiff, and in their Ha, put their Seal 


by the to it, and made a Letter of Attorney to F. S. enter, and deliver the Deed 


whole upon the Land. It was objected, that the 2d Leaſe not good, becauſe 
Court. „ the Dean and Chapter let it in the Chapter-Houſe by ſetting their Seal 


Vent. 257. 


A it, which made it a perfect 2 and ſo there could be no other 


Paſch. 26 Delivery ; and therefore the fir/f Leſſee continuing in Poſſeſſjon, and they 
Car. 2. B. R. out of Poſſeſſion the Leaſe was void, and the Delivery by the At- 


2 _ rorney, it having a former Delivery, is void; ſed non allocatur ; For 
held toe there is no other Means for a Corporation to make a Leaſe but this, 


good Leaſe ; Cro. E. 199. pl. 3. Hill, 32 Eliz. B. R. Willis v. Jermin. 


For though 
the putting 


* 


of a Seal of a Corporation aggregate to a Deed carries with it a Delivery, yet the Letter of Attor- 
ney to deliver it upon the L. „„ 


nd ſhall ſuſpend the Operations of it till then. 


5. If a Perfon pretending to * Mayor of a C orporation, puts the 
Corporation Seal to a Deed, yet it is not by that the Deed of the Cot- 
poration ; Per Holt Ch. J. 12 Mod. 423, Mich. 12 W. 3. 
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are 
« 4. 5, ET. . TP 3 
(k. 3) What Actions or Remedy the Succeſſor ſhall 
have for Things done in the Time of his Prede- 
d to N | 
1. JF a Diſſeiſin be made to a Dean, or an erroneous Fudgment, or falſe | 
Oath, and he dies, his Succeſſor ſhall nut have Afiſe of Novel 
DOE Diſſeiſin, but a Writ of Entry ſur Diſſeiſin in the OQuibus, or a Writ of | 
Error, or Attaint, and name him, becauſe he was nor Party to the | 
| Judgment. D 86. b. pl. 97. Paſch. ) E. 6. in the New Serjeant's Caſe. | 
| Alias, Briſtol (Dean and Chaprer) v. Clerk „„ | 
2. But where the Dean is ſeiſed in Common with the Chapter, that _ 
tho? he dies, yet his Succeſſor, and the Chapter together, ſhall have Aſſiſe . | 
of Novel Diſſeiſin or Error, or Attaint, wiihout naming the Name of the 85 _ 
1 Dean 75 * becauſe the Dean does not die, but continues for 
then 4. An Abbot may have a Writ of Ouod permittat of a Diſſeiſin made 
5-40 to his Predeceſſor, and ſhall make Mention of the Diſſeiſin in hir Writ. | 
cf F. N. B. 123 (H) And fo may a Parſon. F. N. B. 123. (LY) 
ky: 4. When a Dean, Biſhop, Prebendary, Abbot, Prior, Maſter of an 
des | Hoſpital, alien the Lands which they have in Right of their Houſe &c. 
1 without the Aſſent &c. the Succeſſor may have a Writ De fine aſſenſiu 5 | 
has - Capituli, and it may be in the Per, Cui or Poſt, F. N. B. 194 (I) a — 4 
; Br. Prebendary may have a Juris Utrum. F. N. B. 194. (MY) _ | 
[ION F. A Maſter of an Hoſpital may have Trepaſs for Goods taken And ſo of an | 
efault  muay in the Time of his Predeceſſors. F. N. B. 89. (C.) Ffir. Iba 
| they e = , D . (H) — But a 
it- Seal lis in ſuch a Caſe b þ 3 * Ps 5 1 3 : BE 5 3 Replevin Will 
Caſe by the Common Lau, but not Treſpaſs till the Statute of Marlebridge, Br. Re- 
4 _ plegiare, pl. 2. cites 9 H. 6. 25. 9 ͤ . 
decauſe 5 5 
r Seal 6. If a MNan diſſeiſes a Corporation, and levies a Fine, and 5 Years | 
other paſs, the Starute of the 4 H. 7. doth extend to them, it they are ſuch 
id they Corporations as have of themſelves an abſolute Eſtate and Authority, 
he Al- as Mayor and Commonalty, Deans and Chapters, Colleges, and ſuch like; 
r ; For tor as they have a Power to take Lands and 'Tenements, ſo they ought 
ut this. to have Care to defend them, and they and their Succeſſors ought to 
£5 make their Entry and their Claims to avoid Fines, as other Perſons and 
a their Heirs ought to do; But if a Biſpop, Dean, Parſon, Vicar, or Pre- 
2 bendary, or ſuch like, do not make their Entry or Claim, or bring their 
Actions to avoid the Fine within 5 Years, but are remiſs through all 
outs the this Time, yet their Sucreſſors ſhall not be bound for ever, in aſmuch as 
che Cor- they have no abſolute Eſtate or Authority in their Poſſeſſions; for the 
35 Biſhop and Dean, cannot do Things to bind their Poſſeſſions without 
having the Aſſent of the Dean, and Chapter, and the Parſon, Vicar, 
and others & c. without the Aſſent of the Patorn and Ordinary, who 
have an Intereſt and Part in the Matter, and though every Suceſſor 
r ſhall have 5 Years to make his Claim or Entry, yet every one who ſuffers 
(K. 3 | The 5 Tears to paſs fhall be bound during his Time, but though he is 


bound, his Succeſſor Jhall have other 5 Tears to make his Entry or Claim, 
er bring his Aion, Plow. Com. 538. a. b. Trin 20 Eliz. Croft v. Howell. 
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© + (L) bat Things ſhall go in Succefſpon. 
Unleſs | | 3 5 wh” 5 

where there 1. Egularly, no Chattel (hail gu in Succeſſion in Caſe Of 2 fol 
is a Cuſtom Corporation, Co. Lit. 46. b. Coke 4 Fulwood 65 


for it; As in | 
the Caſe of the Chamberlain of London, who is made by Cuſtom, and the ſame Cuſtom which d 
created him, and made him a Corporation in Succeſſion as to the ſpecial Purpoſe concerning Orphas. 
age has enabled the Succeſſor to take ſuch Obligations, Recognizances &c. as are made to the Proc. 
ceſſor, and the Executors &c. of the Chamberlain ought not to intermeddle with them, they being * 
the ſaid Cuſtom taken in his Corporate, and not in his private Capacity; But Biſhops, Parſons &.. 
have no ſich Cuſtom to take Chattles in their Politick or Corporate EE: 4 Rep. 65. a. Ha. 
33 Eliz. Fulwood's Caſe. — Cro. E. (464. bis) pl. 16. Paſch 38 Eliz. B R. Bird v. Wilford the 
| g P. as to the Chamberlain of London held accordingly, by Gawdy and Fenner, (Popham and Ciench 
abſentibus) and Judgment Niſi, which was afterwards afhrm'd, and at the End of the Caſe is a Note, 
that in Mich. 43 & 44 Eliz. B. R. Wilford v. Hutton, Debt was brought on ſuch a Recognizance 
made to the Predeceſſor, alleging the Cuſtom of London for the Chamberlain to take Obligations or 
Recopnizance to them and their Succeſſors for Orphans Portions; and after Judgment for the Plain. 
tiff, Error was brought thereof in the Exchequer-Chamber, where the Judgment was athrm'd. 
A Succeſſion of Chattles in one Perſon will not be preſum'd except in Caſe of an Atbot, or Prior, or the 
like Corporations known in Law to reſt in one Perſon, as well for Chattles as Inheritances; Por 
otherwiſe Biſhops, Deans, Parſons, Vicars &c. cannot take Obligation to them and their Succefly;; 
but they will go to their Executors. Hob. 64. in pl. 65. 


His Execu- 2. If a Leaſe for Years be made to a Biſhop and his Succeſſors, and 
rors ſhalt the Biſhop dies, this ſhall not go to his Succeſſors, but to his 
ter Droit. Co. CXecutors, Co. Lit. 46. kB 8 
5) ĩ dd 
e 3. Ik a Maſter of an Houſe that hath a Covent and Common Seal re. 
covers in an Annuity, and after Arrearages incur, ann after he dies, 
the Succeſſor⸗Maſter ſhall have the Arrearages, and not the Exe 
a LG ofthe Ts Ing oye — could not make a 
Bee tit. Suc- 4. But if d Parſon recovers an Annuity, and after Arrearages incur, 
cefſors (C) and after the Parſon dies, the Exetutut of the Parſon ſhall have the 
Ss 8 1 we? Slicceſſor, becauſe he could make a Cel 
Cro. J. 159. 5. The Patent confirmed by Act of Parliament is, that Offenders 
Fe practiling Phyſick in London without Admiſſion by the College of 
ee A ag er * oy — N 2 1 roy] Re- 
-—Noy. Oi & alterum Oimidium dicto Prefidentt and CTollegio; if the Prei 
111.8. C. ad- dent ot the College recovers in Debr againſt an Offender, and dies, the 
huhn = Succeſſor ſhall have a Scire Facias tu execute it, and not the Exec! 
_ a. VE tor, for the Jredeceſſor recovered it as due to hun and the College. 
—Brownl. JI, 5 Ja, B. R. between Atkins and Gardiner, aDJjuDger, 


x 


93. 9. C. but 
not adjudged. 


Br. Chattles, 6. The Ornaments of the Chapel of a preceding Biſhop belong to ths 
2 2 cnes ſucceeding Biſhop, tho' other Chattles in Caſe of a ſole Corporation do 
D belong to the Executors of the Party deceaſed, and ſhall not go 1 


Facias, pl. Succeſſion ; Per Coke Ch. J. 12 Rep. 105. cites 21 E. 4. 49. 


106. cites 

oO 
But bid. 2. A Man was obliged to a Dean in 201. ſolvend' eidem Decano e Su 
Marge 42 cefſoribus ſuis; the Dean died, Shelley held chat the Succeſfſor thall have 
az Eliz. C. it, for the Dean has a Corporation to him and his Succeiſors, as well 
B. an Obli- as to him and his Hetrs or Executors ; So of a Biſbop, Abbot, or ! 
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ie che Sacceſſors are named in the Obligation his Executors ſhall not gation was 


nave it; Contra of a Mayor, or the Guardians of a Church, and their made to the 


Succeſſors; Baldwin held, the Payment to the Dean and Succeſſors Biſhop of 
UCCECNO \ che Gert hs Bu N Bath and 
was void, becauſe the gation was to the Dean only. D. 48. a. pl. Wells and 


15. Trin. 32 H. 8. Anon. his Succeſ- 


; ſors, and ad- 
judged, that the Succeſſors cannot have Action of Debt therenpon ; But they agreed, that the Suc- 


*eflor might have Covenant upon a Leaſe for Years, which is in the Realty, The Doubt was, be- 


cauſe after the Death of ſuch Perſon who 1s a Corporation ſingle, the Obligation is due to no Body, 


9 


ind ſo ſuſpended, & Actio Perſonalis once ſuſpended moritur &c. But Nulla Regula, quin 
fallit. | e | | | Ty 


g. When a Biſhop makes an F/tate, Teaſe, Grant of a | Rent-Charge, 


| Warranty, or any other Act which may tend to the Diminution of the Re- 


venue s of the Biſhop &c. which ſhould maintain the Succellor, the De- 
pri vation Or Tranſlation of the Biſhop is all one with his Death; But 
where the Biſhop is Patron and Ordinary, aud confirmerh a Leaſe made by 
the Parſon without the Dean and Chapter, and atter the Parſon dies, and 
the Biſhop collates another, and then is tranſlated, yer his Confirmation 


| remains good, tor the Revenues that are to maintain the Succeſſor are 


not thereby diminiſhed ; 'The like Diverſity holds in Caſe of Reſigna- 


Lion. Co. Litt. . 5 


9. The ancient Fewels of the Crown are Heir Looms, and ſhall de- The King 


ſcend to the next Succeſlor, and are nor deviſable by Teſtament. Co. Cannot dif- 


: Ny | ſe of them 
Li 1% 0 © | | by Teſta- 
ment, but he 


may give them by Letters Patents; Per Berkeley and Jones. Cro C. 344 pl. 8. Hill. 9 Car. 


8 6 1 
8 


6 
828 


(M) Election and Amotion of Officers, Members &c. 


At what Time; And How, 


1. Emorandum, that at the Parliament held by Adjournment H. 
= 38. H. 8. it was admitted by Writ of the King, and fo ac-_ 
cepted, that it one Burgeſs be made Mayor of a Vill, that has judicial 
furiſditfion, and another is Sick, that thoſe are ſufficient Cauſes to elect 
new ones, by which they did fo by Writ of the King our of Chan- 
cery, comprehending this Matter which was admitted, and accepted in 
Communi Domo Parliamenti. Br. Parliament, pl. 1. cites 38 H. 8. 
2. Where a City, Borough, or Vill is incorporated by Charters, 

ſome by one Name, and ſome by another, and it is directed in the 


q Charter that the Mayor, Bailiffs, Aldermen &c. ſhall be choſen by 


the Commonalcy or Burgeſſes, there being in every Charter a Power | 


to make Laws, Ordinances, and Conſtitutions for the better Govern- 


ment of the Cities &c. they may by their common Conſent ordain that 
the Mayor or Bailiffs, or other Principal Officers, ſhall be choſen by a cer- 
tain ſelecte Number of the Principal of the Burgeſſes, or of the Commonal- 
ty, and preſcribe alſo he ſuch a ſelet} Number ſhall be choſen ; And tho 
in ſome Corporations ſuch Conſtitutions can't be known or tound, 
Where the Ulage of electing hath been in a particular Number, yer it 
ſhall be preſumed that there were ſuch anciently. 4 Rep. 17. b. 18. 
Mich. 40 & 41 Eliz. The Caſe of Corporations. _ 
3. Upon a Ou Warranto againſt the Town of Liskardy in Car. 24's. 
Time, they ſurrendred their Charter, which was wet enrolhd till King 
5 James 


But if one 


 unqualify'd 1441ify*d, the Election is void. Arg. 8 Mod 36. Hill. 9 Geo. the King : 


_ C::uncil man 
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Fames the 24, Who in Conlideration ot the Surrender, granted g fin 


Charter to them, It was held per Cur. that the ſecond Charter be... 
in Contiderztion of a void Surrender, was alſo Void and where by the 
Charter ſurrendred none could be Mayor, it he were not a Capital Ba,. 
geſs, and one was made a Capital Burgeis by the Charter of King James 
and after made Mayor according to the old Charter. Queſtion was 
ſtarted, whether he were a legal Mayor? Holt and Cur. ſaid, YOu 
ſhould firſt have moved him from being a Capital Burgeſs, tor if he 
find one in actual Poſſeſlion of an Office, we ſhall zntend him to b. 
riz htful Officer till the contrary appears; As if Mere Laicus be preſented 
&c. to a Benefice zwe ſhall rake him tor a Clerk till firſt ſteps be anny]. 
led. 12 Mod, 253. Mich. 10 W. 3. Piper v. Dennis. 
4. Notre, by their Charter they are impcwered to proceed to an Klein 
on ſuch Day; and per Holt and Turton, if they do not chuſe on that 
Day, they cannot do it the next Day; tor they mult purſue their Parem, 
and that gives Power only tor one Day, and tho' the Mayor be ſick, «, 


as he cannot officiate that Day, there is no Remedy; and Turton lad, 
that in ſuch a Caſe they were forced to Petition, in Caſe of Corporation 


of Norwich; and they ſaid, they had known a Oo Warranto go 4. 
gainſt the Corporation for chu/zng at another Day; But Wright, then 
King's Serjeant, and ſince Lord Keeper, was ſtrong againſt this Opini- 
on. 12 Mod. 308. Mich. 11 W. 3. in Caſe of The King v. Borough ot 
J) me 
F. At an Election of Mayor an ungqualify'd Perſon has the mot Votes, 
aſterwards they proceed to a ae Election, and a third Perſon, who is 
quality'd, has the Majority; this third Perſon is the Mayor duly e- 


lected, and not he that had moſt Votes next to the unqualify'd Perſon. 


8 Mod. 37 Hill. 7 Geo, 1. The King v. the Mayor ot Bedford. 
6. Where the Election is to be by 26 Burgeſles, and 1 Burgeſs is un. 


(Common 


i: AE v. the Mayor of Bedford. 
Sec. with others that are qualify'd it is void as to him only. 8 Mod. 36. Hill, 9 G the King v. 


S FP. Arg. », Where by the Charter of Incorporporation the Election is to le cn 
1 a certain Day, it * cannot be made at a Day after in that Year, unleſs upon 


| Geo. in Caſe he Death or Removal of the Mayor in being; For it they thould elect 


of the King on any other Day, it is not Secundum Authoritatem given by the 
v. the Nay Charter; and there can be no Inconvenience if they thould ſtay till ano- 

or & ot | 

Bedford. 88 (by this Charter) it is expreſsly provided, that the Mayor 


elected ſhall continue in his Office till another is duly choſen, which 
cannot be but upon the very Day appointed; For where they have no 
Power by their Charter to chuſe on any other Day, their Corporation | 


ſhall be diſſolved rather than they ſhould make an Election on another Da), 


and this Court cannot compel them to chuſe a Mayor on any other Day, 
where there is a Mayor already in being; Per Cur. 8 Mod. 129. 


Paſch. 9 Geo. 1. B. R. The King v. the Mayor and Burgeſſes of 
. —T—TTTTTTTWWWT(——V————— 2 5 

The like 8. Information in Nature of a Quo Warranto was granted for "U/urp- 
was granted ing the Office of Mayor. 8 Mod. 234. Paſch. 10 Geo. The King v. 


againſt C. p. 
the Mayor Pindar. 


z od on the Day the Writ was returnable the Sheriff brought him in, and he was committed to the 


King's Bench till the Court ſhould confider what Fine to ſer on him; and a Rule was made, that he 
ſhould be carried down to Tregenny at the next EleCtion- Day for a Mayor, in order to proceed to 
an Election, which was done; and upon a Mandamus directed to him for that Purpoſe, he r<turu'd 


that T. S. was duly elected Mayor, and that he was willing to Swear him into that Oifice 3 But be 


having 


ther Day appointed by the Charter for them to chuſe a new Mayor; 


1 ' Mc a= n —_— — . 
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haeing misbehaved himſelf in this Election, there being no more than two who Voted for the new 
Mayor, who therefore refuſed to be Sworn, leaſt he likewiſe ſhould be proſecuted upon an Infor- 
mation for uſurping the Office; So that C. continued Mayor ſtill, having been Mayor, though he was 
ix Months in Priſon; and for this Misbehaviour he was found Guilty, and fred 200. ard to fland 
committed till be paid it. 8 Mod. 285, 286. Trin. 10 Geo. The King v. Cracker. 


n 


—_——, „ 


9. Altho a Charter directs that the Alderman ſhall be elected annually, 
yet ſuch Clauſe is only directory, and the Office of Alderman is not 
thereby determined at the End of the Tear after his Klection, but the Per- 
ſon elected continues Alderman till dead, or removed in the ſame 
Manner as a Perſon elected into the Office of Mayor. MSS. Tab. 
March 16. 1725. Proſe v. Foot, upon a Writ of Error. 5 

10. Charter that the old Mayor ſhall continue till another was duly elec- 
ted and ſworn ; Another is duly elected, yet he cannot act as Mayor 
till {fworn, and Judgment in Quo Warranto againſt ſuch Mayor. M.S. 


Tab. March: 1925. - Pender y. the King, in ort. 
11. All the Members of a Corporation are invited to drink a Glaſs of Every Elec- 
Vine at a Tavern; After their being met, one of the Body re/igns his Of- teeth. 
fice, and then they go immediately to an Election. On a Trial at Bar the out any ſur- 
Fury found it a good Election, but the Court thought it againſt Evi- prize, fraud, 
dence, and granted a new Trial. This was on Return to a Manda- or Circum- 
mus, and after a peremtory Mandamus granted. Court ſaid, this was a rg fe yy 
_ Surpriſe there being no Notice of a Vacancy and a Fraud, and that Body mond Ch. ; 
ciicumvented; tho' Ch. J. ſaid, that he thought, if all the Members at Lance ſton. 
were tig ether, aud all concurr'd in Election, or did any other Corporate 1723: The 
Act, that would be good, tho' no previous Notice; But Forteſcue eee 
doubted; for the Body ought to be Corporaliter congregat' et Aſſem- 21 
blat', this thing is not proper at an Ale-houſe, but at Guild- hall, that , 
is a proper Place for all Buſineſs; many Inconveniences would be it cheſs 
things were allow'd, but no Inconvenience where the Proceedings is 
| tree and open, which ought to be in all Caſes. The Members ought to 
have Time to conſider who is a proper Perſon to be choſen in. Paſch. 
r Tp I Ou 
12. The major Part of a Common Council cannot ele& a Member at 
a Meeting of the Corporation ſummoned for another Purpoſe. 2 Ld. 
Raym. Rep. 1355. Paſch. 10 Geo. 1. Machel v. Nevinſon. REY 
13. An Election of a Member by the other Members of a Corporation 
not corporately aſſembled, muſt be aſſented to by every one. 2 Ld. 
Raym. 1359. Paſch, 10 Geo. 1. Muſgrave v. Nevinſon . 


n . AC 


8 —y 


(N) Election. By Virtue of a new Charter, 


I. A N Information ſhews that the City of Norwich is an ancient Ci- 1 atk, 169. 
A ty, and that Hen. 4. by his Charter, granted that the Mayor, pl. 1. S. C. 
Aldermen, and Citizens, might elect two to be Sheriffs of the ſaid City, and & S. FP. —- 
that atter this, Charles zd, in the 18th Year of his Reign, by his _ + 2 * 
Charter, granted that the Mayor and Aldermen mig ht elect one Sheriff, and . 4 


the Citizens another. The Mayor, Aldermen and Citizens, having the 
Election ot the Sheriff in them, they might by Conſent alter the Manner 
ot the Election, and their Acceptance of the Charter of Car. 2. and ha- 
dung elected according the Form preſcribed in it, is an Evidence of ſuch 
Conſent, and therefore though the Charter of the King may not alter 
the Manner veſted and ſettled by the Charter of Hen. 4. Vet if they 
accept ſuch a Charter, and conſent to it, and act in Conformity to it, 
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and acquieſce under it, ſuch Charter is zood, and this Submits n i 
Conformity ſhall be an Evidence of their Conſent, and therefore the 


Election is — Skin. 574. 576. Hill. 6 W. 3. B. R. The King y 5 

Larwood. 2 

< — IELER — — B 

pl 

© Pleadings by or againſt Officers, as to their 4 
Election &c. 

CC 

3 

Reſpaſs upon the 3 R. 2. the Defendant ſaid, that his Preis, Gn, 1 

Maſter of the Hoſpital of D. was ſeiſed, and dy'd, and he enter '& 

as Maſter, and gave Colour, and held no Plea ; becaule he did not H it 

the Fundation, and that he was elected, and made Maſter, quod nos. "hi 

by which he amended his Plea, and ſaid, that it is the Hoſpital vt 8. 2 

John, incorporated of Brothers and Sifters Time out of Mind, and that the; | 

uſed, aſter the Death of every Maſter, that the Brothers and Sifters ſton - 

_ chuſe another Maſter, and that F. late Maſter was ſeiſes, and died, an v. 

that this ſame De endant, before the Entry &c. was elected Master by the v. 

Brothers and Siſters, and enter'd &c. as above, and well, without © 785 

preſiing the Number of Brothers and Siſters; For the Corporation Was 8 

made before Time of Memory, and perad venture does not expreſs the B 

Number. Br. Action ſur le Statute, pl. 9. cites 34 H. 6. 27. 4 

2. But if the Number be expreſs'd in the n chere he wobl to ol 
. expreſs 1 it; 8 fuit conceſſum. Ibid. p 
1 
boy 
ET Rn IE. TERRA AHI Hen . by 
At 
'O. 2 2) Nun of Guide of t er In whom 5 
it Thall be ſaid to be; And 1 q 
0 
Dar the Life of the Abtot, the Property is iu 4 Abbot only, and d 

he may give them; but if he dies, or be depoſed, the Property 

15 in the Houſe. Br. Abbe, pl. 2. Cites 9 H. 6. 1 = 

2. Wben a Count or Pleading i is made, which 5 of an Abbot «hn 
is dead or removed, it ſhall be called Goods of the late Albot, bat when !: 
is of an Abbot who is alive, or in Poſſefion, it ſhall be entred Guts 

| 14 the Abbot only ; Note a Difference. Br. Abbe, pl. 2. cites 9 . 

ö e) Actions * or ** chem. What, and How, 
And where any Members are liable in their Private ; 
Capacit 

Rory: ; 
N Abbot being Parſon e of a Church e had b, 6 
Furis Utrum f the Glebe Land of this Church, T hel. Dig. 19 / 


Lib, I, cap. 22. 8. S. cites Hill. 8 E. 3. 473, 
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pl. 63. cites 21 E. 4. 7. 12. 27. 67. 

. The Allet ſhall have a, Manner of Act ions touching the Rights, 
Titles, Intereſts, Properties and Poſſeſſious of their Abbies. Thel. Dig. 19. 
Lib. 1; cap. 22. 8. 4 5 


5. Money was borrowed by the Company of Wordmongers, who were in- 


corporated, and a Bond was ſealed with their Common Seal, and ſubſcrib- 
ed by the Detendants, who were two of the Principal of che Company, 


The Bond was Noverint Univerſi &c. Nos Magiſtrum & Guardianos 


&c. of the Company of Woodmongers reneri &c. and now the Compa- 


ay being diſſolved, Action was broug ht againſt thoſe who ſubſcribed the Bond; 


but ruled, that it could not lie; ſo the Plaintiff was Nonſuit. Lev, 
23. Paſch. 20 Car. 2. B. R. Edmonds v. Brown. & al. 

6. A Member of a Company ſets his Name to a Bond under the Com- 
mon Seal of the Company; This does not legally bind him in his pri- 
vate Capacity. Arg Fin. R. 84. Hill. 25 Car. 2. in Caſe of Naylor 
v. Brown late Maſter of the Woodmongers Company & al'. 

J. A. lends 5001. to a Company, who gives Bond under their Common 
Seal tor Re- payment with Intereſt ; atrerwards the Company aſig ned & 


Bond of 10001. due to them to J. 8. tor Payment ot ſome ot their 


| Pebts, and J. S. declared the Truſt of 6201. Part for ſeveral Members 
of the ſaid Company, who were paid accordingly; bur decreed Re- 
payment by the ſaid Members, and that A be firit paid with Damages 


and Colts ; and the Court was of Opinion, that the Declaration of the 


Truſt by a Stranger (as J. S. was) as to the 6201. was utterly void, 


becauſe the Corporation did not join in declaring the Truſt, or give J. S. 


any Authority under their Common Seal, or by any Corporate Act to 


make ſuch a Declaration. Fin. R. 83. Hill. 25 Car. 2. Naylor v. 


Brown, late Maſter of the Woodmongers Company & al' Members of 
the ſaid Company. _ TMs, e 8 8 


8. For a Duty or Charge upon a Corporation, every particlar Member 


thereof is not liable, but Proceſs ought to go in their publick Capacity. 
Nota, fic dictum tuit. 1 Vent. 351. Mich. 32. Car. 2. B. K. 


. 
* : . 5 * . - »— * 5 


(Q) Adttions. Names. By what Names they 
So ſhall ſue, or be ſued. En Sr ine pe per 


[, T HE Function to be Maſter of an Hoſpital is a Dignity, and he 
Y ought to be ſued by ſuch Name, otherwiſe the Writ ſhall a- 
1270 Per Scrope. Thel. Dig. 35 Lib. 3. cap. 3. S. 4. cites Hill. 2 E. 
cap. 3. S. 4. cites Hill. 1) E. 3. Nomen Dignir 6. 
3. A Man may ſue an A bbot or Prior by Name of Abbot Sane Trinitat” 
de H. or Beate Marie Eborum, or Prior Sancti Oſwaldi &c. without 


2. But Prov is not a Name of Dignity. Thel. Dig. 35. Lib. 3. 


ſaying Monafterii, or Domus talis Saucti, or ſuch like. Thel. Dig. 50. 


Lib. 6. cap. 3. 8. 5. cites Mich 3 E. 3, 1:9, 
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4. And againſt the Abbot of Dorcheſter, Without ſaying Abbar; A, 
cleſiz Beate Marie de Dorcheſter, Thel. Dig. 50. Lib. 6. cap. 3. $ ; 
Trin. 10 E. 3. 516. . 5 
5. In Addion real the Writ may well be brought ægainſt an Abet 
without naming him by Name of Baptiſm. Thel. Dig. 49. Lib. 6. cap. 2 

S. 2.cites Trin. ) E. 3. 324. 10 H. 6. 1. and 12 H. 4. 5. 
Thel. Dig.. ©: But in Writ of Entry againſt an Abbot, the Abbot by whom the Entry 
15. Lib. is ſuppoſed ought to be named by his Name of Baptiſm. Thel. Dig. 49. 


N 
* as, + 


11. Cap. 54. Lib. 6. cap. 2. S. 2. Cites Trin. 7 E. 3. 324. 10 H. 6. 1. and 1; 


8 24. cites II 3 
8. C. . [But] Replevin lies againſt an Abbot without naming him by 


Name of Baptiſm, Thel. Dig. 49. Lib. 6. cap. 2. S, 2 cites Trin. 


TEL „ 3 
8. Hot Writ of Debt. Thel. Dig. 49. Lib. 6. cap. 2. S. 2. cites 
Tri EM. s „ 
9. But in Treſpaſs contra Pacem againſt an Abbot he ſhall be nam. 


| ed by his Name of Baptiſm. Thel. Dig. 49. Lib. 6. cap. 2. S. ,, 


Lites Mich. 8 E. 3. 427. but ſays the contrary is held Paſch. 3 


10. Aſſiſe againſt the Abbot of Selby, and did not ſay of what Saint 


| the Abbey is, and good, becauſe they are known by this Name, and ſo 


| ſee that Action by a Corporation is good by Name known. Br. Corpora. 


tions, pl. 40. cites 8. Aff. 29 | 
11. An Abbot may ſue Writ of Treſpaſs without naming himſelf by his 
Name of Baptiſm. Thel. Dig. 34. Lib. 3. cap. 1. S. 3. cites Mich, 8 . 

F 3 he may ſue Sire Facias to have Execution ont of a Fudement 
without naming himſelf by his Name of Bapriſm. Thel. Dig. 34. Lib. 
3. cap. 1. S. 3. cites Paſch, 29 E. 3. 44. 1 I, 


13. A Writ brought by an Abbot by Name of Tho. Abbatis leus 


Marie Eborum was adjud'd good without ſaying Abbot of the Church 


| of our Lady of vrt &c. Thel. Dig. 37. Lib: 3. cap. 9. S. x. cites Mich, 


8 E. 3.436. and 8 Aſſ. 44. and Hill. 3 H. 6. 28. and 5 E. 4. 20. 
14. Writ was maintain d againſt a Corporation by Name of Prep!/- 


tori Scolarium Domus Beate Marie de Oxon'. without ſaying Præpoſito'? 


& Scolaribus &c. Thel. Dig. 53. Lib. 6. cap. 12. S. 1. cites Trin. 22 


Tet. Dig. 15. Treſpaſs does not lie againft a Corporation, viz. by the Name of Cir- 
| 8 = poration, but againſt the Perſons who did it by their proper Names; for 
cites S C. Capias nor Exigent does not lie againſt Commonalty, nor Commonalty 


anch ſays, See ſhall not plead nor be impleaded but with the Mayor or Bailiffs, if they have 


29.6. Mayor or Bailiffs, and Corporation may be by Name of Commonalty 


= pg 3 H. 6. without Mayor, Bailiff, or other Head. Br. Corporations, pl. 33. 
"NM _ .._ cites 22 Aſſ. 67. per Thorp. ou uit mn pw Rong 
10 Rep. 16. The Writ was Præcipe Priori de Nigorn; and the Defendant ſaid, 
126. a. cites phat there is in Worceſter the Prior of the Freres Preachers, and the Prior 

2 © 0s. de Noftre Dame &c. by which the Writ abated. Thel. Dig. 53. Lid. 

ſays, that G. cap. 12. S. 2. cites Mich. * 25 E. 3. 48. notwithſtanding that the 

therefore it Demandant tender'd that the Detendant was known by ſuch Name. 
ſcems to Concordat 29 Aff, 0. But none but the Prior pleaded in Aſſiſe. 


him reaſon- . 1 2 , Tu 
able a Multo fortiori to inforce every one that would avoid a Writing, Demiſe, Grant &c. made 


= a Corporation, by reaſon of any Verbal or Literal Miſnoſmer, to ſhew that there are two 
by, or to 9 the F<: City, Borough, or Vill &c. viz. One by the true Name, and the o- 
ther by ſuch Name as is contained in the Deed &. and ſo to leave the Deed &c. good by or to one 
ot them; but when in Truth there is but one and the ſame Corporation, Demiſes, Grants &c. mace 
by them, or to them, ought not be avoided by ſuch nigh and Verbal Variances, when, ia Subſtance 
the true Name of the Corporation, whether by Matter exprefs'd, or neceſſarily implied within the 
Words themlelves, appears to the Court, 1 
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17. A Writ of Annuity was maintained againit an Abbot without 


' naming him by Name of Baptiſm. Thel. Dig. 50. Lib. 6. Cap. 2. S. 5. 


cites Trin. 31 E. 3. Brief 34% 5 
18. So of Writ of Ejedt ment of Ward. Thel. Dig. 50. Lib. 6. cap. 2. 
8. 5. cires Mich. 22 E. 3. 19. where it was ſaid, that in a. Pone per vad 
he ought to name him by his Name of Baptiſm. 2 
19. Notwithſtanding that Land be given to an Abbot by Name of Bap- 


tiſin, and to his Hucceſſors ad inveniend Cantar' &c. yet the Writ of Ceſ- 


ſavit lies a ainſt him by Name of Abbet, without naming him by his 
Name of Baptiſm. 'Thil. Dig. 50. Lib. 6. cap. 3. S. 2. cites Paſch. 32 
E. 3. Briet 291. EL RES ESL WE 5 
20. Writ brought by the King againſt one by Name of Provoſt o 
the Houſe of C. was abated, becauſe the Corporation by the Grant and 
Licence of the King was founded and named Provoſt of the Chancery of G. 
Thel. Dig. 53. Lib. 6. cap. 12. S. 3. cites Trin. 38 E. 3. 17. 
21. In Vrit brought againſt the Prioreſs of Newarke in Dorceſter, it was 
ſaid, that ſuch Writ is maintainable with alleging that it is known b 


ſuch Name, if Charter of the King of Foundation, or any other Thing 


of Record be not ſhe wn to the contrary ; And upon this the Charter ot 


— — — — 4 Oo. ES „% c 8 


N 
5 


of Foundation was thewn forth, by which the King had granted Land 


to found a College ot Sitters in the Prechors of Dorceſter, by which the 


Writ abated for the Surpluſage of Newark. Thel. Dig. 53. Lib. 6, cap. 
12. S. 4. cites Mich. 38 E. 3. 33. | 


22. Scire Facias was ſued againſt the Prior of Saint John's of Hieruſa- 


kn in England upon a Recovery in Waſte, which was Prior of the 
Hoſpital of Saint Fohn's of Feruſalem in England, and Exception taken; 


3 per Thorp, it is Komm by the one Name and the other, and therefore an- 
ſwer; Quod Nota. Br. Miſnomer, pl. 15. cites 44 E. 3. 10. 


23. Every Corporation may ſue by its very Name of Foundation, not- 


withſtanding that it be not known by this Name, but better known by ano- 


was better known by the Name of Pembroke-Hall. Thel. Dig. 37. Lib. 


3. cap. 9. S. 2. cites Mich. 44 E. 3. 35. Briet 582. 


. * 


24. Dean and Chapter cannot maintain Writ, if the Dean be not named 


by his Name of Baptiſm. Thel. Dig. 34. Lib. 3. cap. 1. S. 4. cites Mich. 
14 H. 4 11. but cites 21. E 4 19 contrr zg. „ 
25. Where a Prior had brought Writ of Entry, upon Diſſeiſin made to 
himſelf of Land of which he was ſeiſed in his own Right, Exception was 
taken that he had not named himſelf by his Name of Baptiſm and Sur- 
name; Quære. Thel. Dig. 34. Lib. 3. cap. 1. S. 5. cites Mich. 9 H. 


26. In Writ of Covenant by the Abbot of W. againſt the Commonal- 


tber Name, as the Maſter of the Scholars of the Hall of Valens Mariæ 
in Cambridge, brought Writ by this Name of his Foundation where it 


ty of S. it was agreed, that Where a Corporation is by Name of Com- 


monalty, and after by another Grant they have Bailiffs, yet by this 
Change they ſhall not be diſcharged of Covenants, Annuities &c, to 
which they were bound before. Br. Corporations, pl. 3. cies 2 


H. 6. 9. 


27. Precipe quod reddat againſt Mag iſtrum ſive Cuſtodem & Presbyte- | 


ros Collegii de A. was awarded good, though it was ve, which is 
disjunEtive, becauſe the Foundation was by thoſe Words. Br. Corpora- 
tions, pl. 3. cites ) H. 6. 13, 5 IPs 

28. An Abbot ſhall have Writ of falſe Impriſonment, or Battery, or 
other Treſpaſs done to his Perſon without naming him, or by Name of 


6. 29. 6 
29. It was held, that in Plea Perſonal where Proceſs of Onlawry lies 


_ againſt an Abbot or Prior, he ought to be named by his Name of Bap- 


4 H tiſm. 


Baptiſm, Thel. Dig. 34. Lib. 3. cap. 1. S. 6, cites Paſch, 7. H. 
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— 


tiſm. Thel. Dig. 50. Lib. 6. cap. 2. S. J. cites Mich. 10 H. 6. 1. and 
ſays ſee 18 E. 4. 21. 5 
300. Where a Man is obliged by Name of Mayor of London, being Mayor 
and after is removed, the Writ ought to be brought againſt him by hi, 
proper Name. Thel. Dig. 50. Lib. 6. cap. 2. S. 8. cites 14 H 
6. 21. | | 
31. The Dean and Canons of Windſor is a good Name of Corporation to 
bring Action by Writ, without ſhewing how they are founded bythis Nag 


I bel. Dig. Lib. 3. cap. 9. S. J. cites Trin. 18 H. 6. 16. 


32. Where the Name of the Corporation was Bailiffs and Common. 
alty, the Writ brought againſt them by the Name of ſuch a one and [;þ 


a4 one Nuper Bailiff's and the Commonalty is abateable. Thel. Dig. 53. Lib 


6. cap. 12. S. 9. cites Mich. 20 H. 6. 9. 


33. In Writ of Treſpaſs to be brought againſt an Abbot, it ſuffices t) 


name him by the Name by which he is known ; But where Franktenemeit i; 
\ demanded againſt him, which is of the Right of bis Houſe, he ought to i; 
named by his very Name of Foundation. Thel. Dig. 54. Lib. 6. cap. 12. 


by the one and the othcr &c. 


'S. 10. cites Paſch. 20 H. 6. 9. and Mich. 21 H. 6. 4. where the Wit 
was maintained by ſaying that He was Known by the ene Name, and i 


the other, without ſaying that He and his Predeceſſors have been known 


34. In Treſpaſs againſt an Abbot it is ſufficient to name him by Mam: 


known, but in Writ againſt him, which touches the Franktenement, he ſhall | 
be named by his Name of Foundation; Per Newton for Law, Quod non 
negatur. Br. Corporations, pl. 5. cites 20 H. 6. 27. and M. 21. H. 


6. 4. 


clearly for 


Ia. Be. 
Miſnoſmer, 
pl. 85. cites 
. 


35. Miſnoſmer of Corporation in Treſpaſs againſt him of his own 48 is 7 


no Plea if it be named by a Name known. Br. Miſnomer, pl. 31. cites 
„ J. 8 
S b. agreed 36. Contra in Action brought by the Corporation, or in Action againſt 


them of Right of the Houſe, and known by the one and by the other Nan, 


there it is a good Plea in Treſpaſs againſt the Abbor ; Quod Nota. 


a 


37. Writ was brought againſt the Mayor and Commonalty of Exeter and | 
it was pleaded, that they were incorporated by Name of Mayor, two Bailijs, 


and Commonalty, Time out of Mind, and held no Plea, without ſaying tur- 


ther, that they had been impleaded by ſuch Name by ſuch Time, and not by 


286 FH. 6. Brief 101. 


the Name of Mayor and Commonalty without the Bailiffs &c. and then the 


Plea ſhall be good. Thel. Dig. 54. Lib. 6. cap. 12. S. 12. cites Trin. 


38. Writ brought againſt 4 Prior by Name of Prior of the Church of | 


St. Peter of B. is not good, where his right Name is Prior of the Church 


of Saint Peter and Paul of B. Thel. Dig. 54. Lib. 6. cap. 12. S. 13. cites | 


#4 * 8 „„ 5 
49. In Writ of Entry brought againſt ſuch a one Warden of the Houſe cf 
M. in Oxford, it was pleaded, that the Name ot the Corporation «was 


Warden and the Scholars of the Houſe &c. and ſo was founded, and by ſuch 
Name had purchaſed and impleaded, and been impleaded Time out 


Mind &c. It was held, that the Writ could not be maintained by ſay- 


ing that they had impleaded and been impleaded by the one Name and 


by the other, becauſe the Corporation cannot be Tenant of the Land unless 


according to their very Name &c. For the Warden only is not Tenant, 


and fo it ſhall be of Dean and Chapter, bur it may be 9therwiſe in Per/s- 
nal Action. Thel. Dig. 54. Lib. 6 cap. 12. S. 14. cites Trin. 36 U. 


6. 455. 


40. Where an Obligation was made 7h. Allati Monaſterii beatæ Maria 
extra Maros civitatis Eborum, It was held by the Court that Vit upon 
this Obligation, by Name of Abbatis Mondſterii beatæ Mariæ Evort 
ſhould be good. Thel. Dig. 38. Lib. 3. cap. 9. S. rt. cites Paſch. 5 E. 


4. 20. and fays, See Trin. 11 E. 4. 2. 
ns 55 41. The 


r 


20 — __---- en a 1 — 
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— — 


© The Maſter of Burton Sancti Lazari was received to maintain 

his Writ in ſuch Form, viz that be, and all bis Predeceſſors, Time out 
of Mind, were named and known, aud have impleaded, and were im- 
pleaded as well by the one Name as by the other. Thel. Dig. 38. Lib. 
3. cap. 9. 8. 9. cites Trin. 9 E. 4. 21. and ſays See Hill. 13 H. 7 14. 

per Keeble, and Mich. 16 H. J. 1. agreeing. 

42. In Writ upon Contract or of Treſpaſs againſt Corporations if the 

| Defendant Pleads Miſnoſmer the Plaimiff may ſay that known by the one 

Name and the ot her; But ſuch Plea is not good in Writ brought upon Spe- 
 tialty, where the Name varies from the Specialty. Thel. Dig. 54. Lib. 
6. cap. 12 8. 16. cites Trin. 11, E. 4. 2. 11 H. 6. 38. 63. and ſays See 
1 E. 4 7. Paſch. 5 E. 4. 20. Mich. 16 H. 7. 1. Tu EO 
43. Mayor and Comonalty may ſue without naming the Mayor by his 
Maine of Baptiſm, as it ſeems. Thel. Dig. 38. Lib. 3. cap. 9. S. 10. 
TVT „ 
44. Where a Corporation is Maſter and Confreres, and are ſued by 

the Name of Maſter and Confreres feve Sicii, this live Socii is void. Br. 
Corporations, pl. 8. cites 20 E. 4. 12 7 


= 
3X 


45. A Corporation may be Incorporated by one Name and impleaded by 
another Name by Grant of the King. Thel. Dig. 38. Lib. 3. cap. 9 8. 
12. cites Trin 11 H. 47.27. 21 E. 4. 70. Tur 5 „ 
46. If the King grants to a Corporation to purchaſe or give by Name 
of Maſter and Wardens, Brothers and Siſters, and by this grants to them 
to implead and be impleaded by Name of Maſter and Wardens, all is good, 
and thall be uſed accordingly, the one in Perquilitcs and the other in 
Suits. Br. Corporations, pl. 95. cites 11 H. 7. 27, . . 
47. If there be a Corporation of one ſole Perſon that hath a Fee ſimple, Gilb. Hiſt. 
and may have a Writ of right, he may be named in Originals, &c. by of C. B. 188. 
the common Law by his Criſtian Name, without any Sirname ; For the * 15 
Name of his Corporation is in lieu of his Sirname (ſome ſay both that che 
Chriſtian Name Sirname) as John Abbot of D. &c. John Bi hop of Reaſon is, 
N. but otherwiſe it is of a Parſon; for he muſt be named by his Chriſtian becauſe in 


Name and Sirname, 2 Init, 666. this Caſe 


mer Writ. ———Gilb. New Abr. 504 cites 5: C. and for the ſame Reaſon in totidem Verbis. 


48. If it bea Corporation aggregate of many able Perſons, as Mayor Gilb. Hig. 
and Commonalty, Dean, and Chapter, Maſter of an Hoſpital 'and of C. B. - 
Confreces &c. the Mayor, Dean, or Matter, need not to be named by his cites 8 C. 

Chriſtian Name, becauſe that ſuch a Corporation ſtandeth in lieu both pe Ai, 
of the Chriſtian Name and Sirname. 2 Inſt. 666. : * 
| | ' invariable, 


—— Gi]b, New Abr. 504. cites 


and fine the Parties to the firſt Writ are always the ſame, 

S. C. and gives the ſame Reaſon in totidem Verbis 

49. A Corporation as a Mayor and Commonalty cannot diſtrain in 

ther own Perſons, but by their Bailiff, Brownl, 175. mou fires Fel- 

lows of Emmanuel College in Cambridge's Caſe. _ . 
50. An Action lies againſt the Members of a Corporation by their Pri- And Holt 

vate Names for a falſe Retufn to a Mandamas directed to the Corpora- Ch 

tion by their Corporate Names. Per Cur. Comyns's Rep. 86. pl. 55.5; we Jeon 

Trin. 12 W. 3. B. R. The King v. the Corporation of Rippon. an Action 


Return to a Mandamus directed to the Corporation of Canterbury. Ibig. Alle 


51. Some have held, that when a Politick Perfon is impleaded to 


name him by the Name of his Politick Capacity, is ſufficient, and that this 
will ſerve inſtead of Chriſtian or Surname, becaule he is not to be diſtin- 


guithed 


the Death of 1 5 


-is a good Plea in Abatement. For a new Succeſſor comes in his Place, who was not Party 95 ** 0 


— - 2 
— —ä — 
- 
—— —— 


A Sa 
1 CY 
— — 
-; * 2 x 


—— = 
, r — — —_— 
— 
i — * 


— — — 
ei ** — 
— — — — * 
: 1 — — 
— Amos „ Se — — 
— ——— to — — 2 — — 
8 . — — 2 3 hon 
—— - 2 — — — — — 
—— - - — —— Cs 
> _ — * 4 


J. aid 


ſo held in 


7 Þ 8 
4 4 "ou LPS — Sm - 
22 — — - ts — — 2 —7 


2 „%% % — — 


TI 


4 1 
— 4 
of 1 4 
9 : N 
a ; 
* 
1 
4 
1 4 
[ T 
4 K 4 
En 
: 4 oy 
\ 
Wh. 
1 
e 
i! 3 
5 $4 T 
x : 
14.11 
ws © 
j { 
19% 
ji 37 
it * 
* N 
177 
' f 
1 9 0 * 
Mann 
1 a 
4 1 o 
1 * 
46 | 
. f * 0 
114 1 F2 
I 
(14 + BY 
: {+ 14 4 
N " % 
| #2 
1 4 1 [? \ 
"19 318 3 
1 HY +; 
1 : = 
| i 7 
4 "9, +. 
N 1. 
j i! 1 »Y 
e 
ieee 
ai 
H : 
FERRY _\w 
1 Val 
IN 
5 * 
il 1 
1 $3 J * 
14 4 5 * 
* 1 % * 
1 i} 
— 7 4 4 
1 } 1 1 
wo. 5 
{ 1 1 
th 1 
e 
1! (14 RG 
11; ET 
1 by 
4 2 
. 77 1 
1 1 
l 
, , 
Je 145 0 
i * 
165 ! 'K 
iP 6 
y | 1 P 
th5 £1 WM; 
1 1 
1 f 
« . 1 4 4 
II 
977 
N | 
£5 
4 * 
it "15 
* 2 
. 
1 
1 
: N * 
1 
$1 
3 ij 1 
ane 
1 
11 i 
11 
7 


& Fa a * 
> — — 23233 — . — 
—— - B 
» — * 
r > 8 * 


2 
— - Ja 26 A 
——U—ñ—ä — . — —[—„E—äc' 
2 = 85 
Code PUR EE 
——— - —_ s 
2 


— 


— 
2 y — 
CID 4 wg — 
— —— 
— — — 
— — ad — 
— * 


— ——— 


304 Corporxations. 


r 1 2 af. 2 id * 


. 2 „ 
0 
2 yo 
R — 7 


b Bull 235. | $2. A Corporation was inſtituted by the Name of Præfecti £2 Gy, 
alch. 12 5 
© Who them by the Name of Præ ſecti Guardiani and Socii, and accounted bad 
'E 
New Abr. 5 
503. S. P. in totidem Veibis. 


guiſhed from natural Perſons, ſince as a natural Perſon he I bor bn 
- pleaded, bur it is enough to diſtinguiſn him from all other Corporati. 
ons. Gilb. Hiſt; of C. B. 188. | x 


dianorum Naupegorum de Rederiffe, and an Action is brought againſt 


Gilb. Hiſt. of C. B. 189. 


— 


— 


(R) Lions by or againſt a Corporation, and one of 
ä HD. 


1. FTP HE Opinion of Brian Ch. J. was, that the Mayor and Con. 
I. monaky ſhould have Action for the Impriſonment of their Mapor. 
2 Dig. 20 Lib. 1. cap. 22. S. 14. cites Mich. 21 E. 4 14 
2. It was ſaid by Vaviſor, that the Mayor and Commonalty of Ney. 
Caſtle were bound to the Mayor by his proper Name, and afterwards the 
next Year, when another was made Mayor, he brought Action of Del; 
upon thts Obligation, and took nothing, becauſe this Obligation was 
void, made to himſelf by himſelf Thel. Dig. 20 Lib. 1. cap. 22. 8. 


„ hone.” Go. i i -- bo a 


| Br. Abbe 


14. cites Mich. 21 E. 4. 14 K 15. 


: Ui. 5 . ſame Houſe, he ſhall have Action of Debt againſt his own Executors for 


 and5 H. J. this Debt. Thel. Dig. 20 Lib. 1. cap. 22. S. 15. cites Paſch, 5 H. 


rg 5 7. 25. [b. 26. a.] 


which Townſend agreed. | 


Br Ame" wm faid by Brian, that it one be indebted to an Abbot, and after 
and kerle nales himſelf a Monk in the ſame Abbey, and at laſt is made Abbot of the 


5 T e. of the Church of our Lady of Lincoln, rag 


6 8 n... : "th wh. g 5 FA n 3 ; th _ 1 EE * 


(8) Actions &c. Inter ſe. 

Ouare Impedit againſt the Dean of the ſame Church. Thel. Dig 
19. Lib. 1. cap. 22. S. 11. cites Trin. 9 E. 3. 458 
2 If Mayor and Commonalty diſſeiſe one of the Commonalty, he ſhall have 
4045 againſt them; For they are as ſeveral Perſons ; viz. Body Poli- 


tic and Body Natural; Per Paſton. Br. Corporations pl. 24. cites 
8 Hl. 6. 1. 14. : | 1 g 3 | : MS 


3. And Mich, 11 E. 3. 64. the ſame Chapter had ſuch Writ againſ 
their ſaid Dean, and ſo had Action of their Poſſeſſion ſever'd from tht 
Dean, Thel. Dig. 19. Lib. 1. cap. 22. 8. 12. cites Hill. 21 E. 4.21. 
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Cor porations. 


(T) Joinder in Actions. In what Caſes. 


I. 'HE Dean and Chapter of Canterbury being Guardian of the Spiri- 
tualties, ſhall join in Writ of Treſpaſs of Goods out of their Poſſeſ 


fon taken which come to their Hands as Ordinary ſede vacante. Thel. 


Dig. 32. Lib. 2. cap. 11. S. 10. cites Mich. 1) E. 2. Brief 822. 


2. The Corporation of Southampton, and other natural Perſons, were 

received to ſie jointly in the Exchequer for Diſturbance made in the tak- 
ing of Cuſtom and Toll &c. and ot Battery done to the Bail:ff. Thel. 
Dig. 31. Lib. 2. cap. 9. S. 1. cites Trin. 2 E. 3. 5r. 5 
3. A Writ of Account brought by one named Rich. Z. & Socior Suor 
de Hocietate Parochiæ de Florencia &c. was abated, becauſe his Compani- 
ons were not named. Thel. Dig. 21. Lib. 1. cap. 22. S. 30. Paſch. 


5 E. 3. Fol. 182. Br. 716. 


4. The Mafer of the Hoſpital of Saint John of Cant* brought Writ of 
Right of Advoryſon of a Church, which his Predeceſſor held in Proprios 
Las in Right of his Hoſpital, without naming his Confreres with him. 
Thel. Dig. 19. Lib. 1. cap. 22. S. 9. cites Paſch. 5 E. 3. 189, 
F. In Treſpaſs of Battery by an Abbot and his Commoign, the Writ was 
Ad Damnum ipſorum, and held good. Thel. Dig. 115. Lib. 10. cap. 
25. S. 2. cites Paſch. 13 E. 3. Briefe 261. "SY OE 


6. And ſuch a Writ by 4 Prior and his Conſrere Ad Damnum ipſius 


Prioris was adjudg'd good. Thel. Dig. 115. Lib. 10. cap. 15. S. 2. 
J. The Dean and Chapter ought to join in all A ions, which touch their 


Poſſerons, which they have in Common Appurtenant to their entire Corpora- 


tion. Thel. Dig. 31. Lib. 2. cap. 7. S. 1. cites 17 E. 3. 64. and 
e 


8. It was adjudg d, that the Prior of the Houſe of L 


I. Cap. 22. S. 6. cites 44 All. 9. 


Derby, that thoſe of Lincoln (ould be quit of Murage, Pontage, Cuſtom 


and Toll, within the Vill of Derby &c. where ſome Burgeſſes of Derby 
had taken certain Toll and Cuſtom of certain Burgeſſes of Lincoln, and 


adjudg d a good Writ, notwithſtanding that Exception was taken that 


the Corporation ought not to have Action, but the ſingle Perſons whoſe 
Goods were taken ought to have Action of Treſpaſs againſt the Perſons 
Who took them. Thel. Dig. 20. Lib. 1. cap. 22. S. 21. cites Trin. 


48 E. 3. 17). 


10. No Covent was Party to any Action or Record, but the Head of 
ſuch ſpiritual Corporation did implead and was impleaded al ways with- 
out the Covent. Thel. Dig. 19. Lib. x. cap. 22. S. J. cites. by 


H. 4. 10. Mich. 14 E. 4. Abbe 4. and 15 E. 4. 2. 5 H. J. 26. an 


11. Note, that a Covent ſhall not be named with the Abbot or Prior in 
any Suit by him to be taken, neither ſhall they be named with the 
Abbot in any Suit to be taken againſt the Abbot or Prior, or with him. 
Br. Abbe, pl. 14. cites 5 E. 4. 122, 

5 4 1 12, The 
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ers of Plympton 
Gould have Aſſige in his own Name, inaſmuch as he was Prior of the Houſe 
Election of Confreres of the ſame Houſe, and that they have been Priors of 
the ſame Houſe by Election by the Manner Time out of Mind, where 
in Fact the Prior was a Layman, and bis Confreres Lay Perſons who had 
not 715 Foundation, nor Common Seal, nor Rule &c. Thel. Dig. 

9. The Mayor and Commonaliy of Lincoln brought Writ of Covenant 
7 the Bailiff's and Commonalty of Derby, upon a Covenant by thoſe of 
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| a — | © FO OR an De 

guiſhed from natural Perſons, ſince as a natural Perſon he is not ig 

pleaded, but it is enough to diſtinguiſh him froin all other Corporat. 

ons. Gilb. Hiſt, of C. B. 188. „ 

8 151 32. A Corporation was iaſtituted by the Name of Præfecti G 

Joc Tiolin dianorum Naupegorum de Rederiffe, and an Action is brought againſt 

. Pexall, them by the Name ot Præſecti Guardiani and docii, and accounted bad 

5 C.  Gilb. Hiſt. of C. B. 189. 7 

New Abr. | 

$503. S. P. in totidem Veibis. 


— 


(R) Actions by or againſt a Corporation, and one of 
55 the Corporation. e 


1. FTPHE Opinion of Brian Ch. J. was, that the Mayor and Con. 
1 monalty ſhould have Action for the Impriſonment of their Mayor. - 
Ted Dig. 20 Lib. 1. cap. 22. S. 14. cites Mich. 21 E. 4. 14 

2. It was faid by Vaviſor, that the Mayor and Commonalty of Ney.. 
Caſtle were bound to the Mayor by his proper Name, and atterwards the 
next Year, when another was made Mayor, he brought Action of Du; 
upon this Obligation, and took nothing, becauſe this Obligation was 
void, made to himſelf by himſelf. Thel. Dig. 20 Lib. 1. cap. 22. 8. 
14 cites Mich. 2r E. 4. 14 6 15; ,,,, A 
Br ine 3. It was faid by Brian, that if one be indebted to an Abbot, and after 
1 makes himſelf a Monk in the ſame Abbey, and at laſt is made Abbot of the 
8 H. J 11. ſame Houſe, he ſhall have Action of Debt againſt his own Executors tor | 
and 5 H. 7. this Debt. Thel. Dig. 20 Lib. 1. cap. 22. S. 15. cites Paſch. 5 H. 


Rede, . . Lb. 26. a. J 


which Townſend agreed. 


a. JONES" hd. Ade CS... . DJ "0p 


1. HE Chapter of the Church of our Lady of Lincoln, brought 
1 Luare Impedit againſt the Dean if the ſame Church, L hel. Dig. 
19. Lid. 1. cap. 24. 8. 11. cites Trin, 9 E. 3. 48. 1 
2 It Mayor and Commonalty diſſeiſe one of the Commonalty, he ſhall have 
Aſjiſe againſt them; For they are as ſeveral Perſons ; viz. Body Poli 
5 25 and Body Natural; Per Paſton. Br. Corporations pl. 24. cit 
. And Mich, 17 E. 3. 64. the ſame Chapter had ſuch Writ again 
their ſaid Dean, and ſo had Action of their Poſſeſſion ſever'd from tht 
Dean. Thel. Dig. 19, Lib. 1. cap. 22.9, 12. cites Hill. 21 E. 4. 21. 


| — = © 5 5 


I. 


. 
- 368 
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(T) Joinder in Actions. In what Caſes. 


I. HE Dean and Chapter of Canterbury being Guardian of the Spiri- 


tualties, ſhall join in Writ ot Treſpaſs of Goods out of their Poſſeſ- 


fon taken which come to their Hands as Ordinary ſede vacante. Thel. 
Dig. 32. Lib. 2. cap. 11. S. 10 cites Mich. 1) E. 2. Brief 822. 


2. The Corporation of Southampton, and other natural Perſons, were 


received to ſue jointly in the Exchequer for Diſturbance made iu the tak- 
ing Cuſtom and Toll &c. and ot Battery done to the Bailiff. Thel. 


Dig. 31. Lib. 2. Cap. 9. 8. 1 cites Trin. 2 E. 3. FI. 5 


3. A Writ of Account brought by one named Rich. T. & Socior” Hor 
de Sccietate Parochiæ de Florencia &c. was abated, becauſe his Compani- 


ons were not named. Thel. Dig. 21. Lib. 1. cap. 22. S. 30. Paſch. - 


Ct! 382, De. 9236, 


4. The Maſter of the Hoſpital of Saint John of Cant' brought Writ of 


Right of Advoryſon of a Church, which his Predcceſſor held in Proprios | 
Las in Right of his Hoſpital, without naming his Confreres with him. 


Thel. Dig. 19. Lib. 1. cap. 22. S. 9. cites Paſch. 5 E. 3. 189. 
5. In Treſpaſs of Battery by an Abbot and his Commoign, the Writ was 


Ad Danis ipſorum, and held good. Thel. Dig. 115. Lib. 10. cap. 
25. S. 2. cites Paſch. 13 E. 3. Briefe 261. 


6. And ſuch a Writ by a Prior and his Confrere Ad Damnum ipſius 


Prioris was adjudg'd good. Thel. Dig. 115. Lib. 10. cap. 15. S. 2. 
7. ]]] d Se po ON 


7. The Dean and Chapter ought to join in all AFions, which touch their 


 Poſſeſrons, which they have in Common Appurtenant to their entire Corpora- 


tion. Thel. Dig. 31. Lib. 2. cap. J. S. 1. cites 17 E. 3. 64. and 


21 E. 4. 25. and 14 H. 4. 11. and Trin. 1 H. 5. 5. i 
8. Ir was adjudg'd, that the Prior of the Houſe of Lepers of Plympton 


Could have Affize in his own Name, inaſmuch as he was Prior of the Houſe 


9. The Mayor and Commonalty of Lincoln brought Writ of Covenant 


_ againft the Bailiff's and Commonalty of Derby, upon a Covenant by thoſe of 
Derby, that thoſe of Lincoln (ould be quit of Murage, Pontage, Cuſtom 
8 and Toll, within the Vill of Derby &c. where ſome Burgeſſes of Derby 

had taken certain Toll and Cuſtom of certain Burgeſſes of Lincoln, and 
adjadg d a good Writ, notwithſtanding that Exception was taken that 


the Corporation ought not to have Action, but the ſingle Perſons whoſe 
Goods were taken ought to have Action of Treſpaſs againſt the Perſons 


Election of Confreres of the ſame Houſe, and that they have been Priors of 
the ſame Houſe by Election by the Manner Time out of Mind, where 
in Fact the Prior was a Layman, and bis Confreres Lay Perſons who had 
| not any Foundation, nor Common Seal, nor Rule &c. Thel. Dig. 

19. Lad. 1. cap. 22. 8. 6. Sites % All. 9. Ca 


Who took them. Thel. Dig. 20. Lib. 1. cap. 22. S. 21. cites Trin. 


48 E. z. 1). | 


10. No Covent was Party to any Action or Record, but the Head of 
ſuch ſpiritual Corporation did implead and was impleaded always with- 


out the Covent. Thel. Dig. 19. Lib. 1. cap. 22. S. J. cites. 2 


4 10. Mich. 14 E. 4. Abbe 4. and 15 E. 4. 2. 5 H. 7. 26. an 
11. Note, that a Covent ſhall not be named with the Abbot or Prior in 


any Suit by him to be taken, neither ſhall they be named with the 


Abbot in any Suit to be taken againſt the Abbot or Prior, or with him. 
Br. Abbe, pl. 14. cites 5 E. 4. 122. 
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12. 'Fhe Maſter of a College brought Writ Without his Contreres 
Thel. Dig. 19. Lib. 1. cap. 22. S. 10. cites Trin. 11 E. 4 4. 
13. It was held for Law, that a Warden and Chaplains of a Chat, 
ſhould have an Action of Treſpaſs for breaking their Cloſe, againſt one u 
had a Leaſe of the ſame Cloſe of the ſame Warden alone without the Chaz. 
 lains, and ſhould Puniſh him for the Treſpaſs. Thel. Dig. 20. Lib. 
I. cap. 22, S. 18. cites 21E. 4. 75. and that ſo agrees Trin. 1. 
7.5 QT EE: 32 gh Eg 
14. Grant in a Corporation which touches every ſingle Perſon, there 
every ſingle Perſon ſhall have thereof Advantage by himſelf; as Grai 
to be quit of Toll &c. Per Catesby. Br. Corporations, pl. 65. 21 E. 
by 173 it an Obligation be made to one B. and to an Abbot, if B. dis 
now, his Executors and the Abbot ſhall join in Action ot Debt. Thel. 
Dig. 32. Lib. 2. cap. 11. S. 9. cites F. N. B. tit. Writ de 
%%% 133 . 
16. Treſpaſs for entering into the Cloſe of the Dean; after Verdi 
found tor the Plaintiffs, it was moved in arreſt of Judgement, chat this 
Action being brought for the Poſſeſjons of the Dean only, the Chapter t. 
not to join, and for this Cauſe Judgment was ſtaid. Cro. E. 200. pl. 
23, Mich. 32, 33 Eliz. in B. R. Wolley v. Robinſon, 


at. 4 _ a. 


. Se th. ed v ao 


(U) Appearance of Corporations to Actions brought 
againſt chem, How irmuſt ba 


1. IN Writ againſt the Dean and Chapter, the Chapter cannot appear 
1 nor plead any Pha without the Dean, notwithſtanding that the 
T0 be dead. Thel. Dig. 194. Lib. 13. cap. 4. S. 1. Cites Hill, 7 
% 5 * 1 
2. And in Writ againſt Maſter and Scholars, the Maſter cannit ap- 
pear nor plead without the Scholars. Thel. Dig. 194. Lib. 13. cap. 4. S. 1. 
_citesTrin, 34 H. 6. 49. but adds Quære if the Head of a Corporation can 
1 „ on oo VV 
or Treſpaſs 3, Debt; præcipe the Society of Lumbards London Merchants of Flo. 
kite, 5 Yence, and two Lumbards came and named their Names, and ſaid that they 
© were diftrained by the Sheriffs of London, and returned in Iſſues 101, 
and pray d that their Appearance be recorded as Lumbards of London 0 
| ſave their Iſſues, but not as of the Society of Lumbards of London, ſed 
non allocatur, for the Writ ſhall be zutenged to be againſt a Corporation, 
Br. Corporation, pl. 28. cites 19 H. 6. 80. F 
„Sp B. 4. Ah where Mayor and Conmonally are ſued, and he and a, th: 
Corporation; Commoners appear in proper Perſon, this is not good, for it is anther Br 
pl. 63. cites , therefore it ſeems that the Corporation ought to appear * by 4. 
21 E 4.7. torney, by their Name of Corporation, and ct in proper Perſon. Br. 
12 27. 67. Ibid. . 5 | Ve 
Peony | 
and tot Cur. SE Dh "6 5 | | 
They can- F. Mayor of Commonalty cannot appear in Perſon; For the Court 
not appear cannot tell if all appear or no, and therefore they ouz hi to nike t. 


but by At- 5 | 
Nr. by Forney. Br. Garrant de Attorney, pl. 36. cites 21 E. 4. 13. 


K „ K a 


4. cs 


E a 


5 Kss AT 


their common Seal, and otherwiſe the Warrant is void, per Choke J. qued non negatur, therefor” 
Quere of the Uſage thereof at this Day. Ibid, | — 


6. I: 
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6. In a ©uo Warranto brought gt ihe Bailiſts, Aldermen QC. 
they did appear by Warrant of Attorney, and one of the Bailifs named 
in the Warrant did not appear, nor agree to it; It was holdea by the 
whole Court, that e Appearance 5 the major or greater Part being re- 
corded was ſufficient ; And it was allo holden per curiam, that altho' the 
Warrant of Attorney was under another Seal than their Common Seal, yet 
being under Seal, and recorded, it cannot be annulled. Godb. 439. pl, 
| 506. The Bailitis &c. of Yarmouth v. Cowper, e es 


(X) Abatement of Writ. 


i. TIN Covenant by the Mayor and Commonalty of Lincoln againſt the 
- ] Mayor, Bailiff s, and Commonalty of Derby, the Writ was general, 
according to the Deed, that the Detendants had covenanted with the 
Plaintiffs &c. And the Deed was, that the Mayor and Commonalty of 
| Lincoln ſhould be quit of Murage, Pontage, Cuſtom, and Toll within the 
Vill of Derby, of all Merchandiſes &c. The Count recited the Covenant 
according to the Deed, but at the End of the Count it was ſpewn, that 
ſome certain fingular Perſons of Derby took Toll, &c. of certain Burgeſ- 
ſes of Lincoln, contrary to the Covenant &c. yet adjudged a good 
. Writ, Thel. Dig. 84. Lib. 9. eap. 5. S. 26. cites Trin. 48 E. 3. 17. 
% d 0 iy Toons FR. 
2. In Treſpaſs upon the Caſe againſt the Maſter of an Hipital, the Thel. Dig. 
Writ was, that where the Defendant by reaſon of his Tenure ought to cleanſe iy: Lib. 
4 Ditch ipſeque et omnes alii prædictam Tenuran prius habentes, pred” foſ- St e 
ſam reparere et mundare debuerunt et conſueverunt de temps dount &c. And g. C. 
it was abated for want of good Title; For ſuch Preſcription is not 
good, tor it Hul be in the Defendant and his Predeceſſors, or in them and 
thoſe whoſe Eftate &c. Thel. Dig. 106. Lib. 10. cap. 14. S. 16. Cites 
OOTY oY oo re oO Os VNV 
3. One by Name of Chaplain of the Chantery of T. was received to 
maintain Writ of Entry, without ſaying in his Writ that the Chantery 
was in any Church or Chapel, Thel. Dig. 3). Lib. 3. cap. 9. S. 3. 
mM CEMMSCD: does ew 5 
4. Sire Facius upon Recognizance of 100 J. in the Exchequer againſt 

7. Albet of P. the Sheriff return'd him Wayned, and came R. Abbot 
of P. and ſaid that F. Abbot was and is depifed long before the Writ 
and he is Abbot, & non Allocatur. For he has no Day in Court, and 
alſo he is at no Miſchief, for if Execution be made of his Goods he 

may have Treſpaſs, by which Judgment was given againſt J. Abbot. 
Br. Miſnaoſmer. pl. 2. cites 2 H. 6 7. . . 5 
S. Where a Recovery was had upon Compoſition in Writ of Covenant 
againſt the Commonaliy of Shrewsbury, and afterwards the King makes 

| Bailiffs there, a Writ of Scire facias was ſued out of this Recovery by 
Name of the Commonalty, leaving out the Bailiffs, and it was held per 
Cheney, that the \V fit was good, but Hanktord held the contrary, and 
that the Bailiffs ought to be named. Thel. Dig. 54. Lib. 6. cap. 12. 
S. J, 8. cites Trin. 2 H. 6. 9. and fays, that Fitzh. abridg-s the O- 
pinion of Hank. to be the beſt, Brief 7. LE 
6. It was held by Martin, that Writ brought by an Abbeſs by Name 
of Abbatiſſe Minoriſarum de B. is not good, without ſaying Abbatiſſæ 

Domus Minoriſſarum &c, Thel. Dig. 37, Lib. 3. cap. 9. S. 4. cites 
Hill. 3 H, 6. 28. 
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. Bur it was held, that a Writ brought by Name of ohn Al 1 7 of : 
Glaftenbury ſhould be good without ſaying Abbot of the Church of cup. - 


Lady of Glaſtenbury. Thel. Dig. 37. Lib. 3. cap. 9. S. 4. cites Paſch. 
4+ E.4 #L-8.-:--- 3 5 

8. It a Prior brings 2 Writs, the one by Name of the Prior of Ft. A f 
B. and the other by Name of the Prior of dt. A. near B. the one of th; 


Writs ought to abate, Thel. Dig. 38. Lib. 3. cap. 9. S. 6. cites 13 


H, 6- Briet . ps : ED 

9. It was ſaid by Newton, that an Abbot ought to bring his Wy; 
by his very Name of Foundation. Thel. Dig. 37. Lib. 3. cap. 9. S. , 
cites Mich. 21 H. 6. 4. and that ſo it was held Mich. 1 E. 4. J. Where 


he is Plaintiff, that he cannct ſay, that he is known by the one Name, au. 


by the other, or by diverſe Names. But adds Ogre, if he may main. 


tain his Writ by ſaying that he and his Predeceſſors have nſed Time e 
cf mind to implead by diverſe Names, and ſays See Trin. 9. E. 4. 21. 
16. The Writ was again/t Præ positum & Scholares Eccleſtæ Beate Marie 
& Sanfti Michealis in Canterbury, where their Name was to he im. 
pleaded by Grant of the King Præpoſitum & Scholares c. de Cute. 
bury; Videlicer, (in) put in lieu of (de.) And it was held, that the 
Writ ſhould abate, and ſhould not be amended. Thel. Dig. 54. Lib. 


6. cap. 12. S. 19. cites Mich. 15 E. 4. 11. 


Name, but named Dean, the Writ is good. Br. Corporations, pl. 64, 


_ cites 21 E. 4. 15 


13. Otherwiſe it ſhall be if no Dean was at the Day in Court when the 
Defendant pleaded. Br. ibid. „ . 

14. And it was faid clearly, that if the Dean had been named by the 
Name of Baptiſm, and died, pending the Writ, there the Writ {hal 
abate, though another was elected before the Day in Court. Br. 


15. If Mayor and Commonalty bring Action, Outlawry was pleaded in 


the Mayor, Judgment if he thall be anſwered it is no Plea; For the 
Action is brought by Corporation, and the Outlawry is againſt him in 
his natural Body. Br. Nonabilitie, pl. 53. cites 21 E. 4. 14. Tn 


16. In Action by a Corporation or natural Body Miſnoſmer of the one 


or the other goes but to the Writ, but to ſay that No ſuch Perſon in Re- 
rum Natura, or No ſuch Body Politick, this is in Bar; For if he be 
miſnamed, he may have a new Writ by the right Name, but if there 
be no ſuch Body Politick, or ſuch Perſon, then he cannot have Action. 
Br. Miſnoſmer, pl. 13. cites 22 E. 4. 34 SED 3 
1. A Corporation diſtrain d in their proper Names, and therefore in 
Replevin brought the Writ was adjudg'd naught; For a Corporation 
as Mayor and Commonalty cannct diſtrain in their own Perſons, /t 
by their Bailiff. Brownl. 115. Trin. 13 Jac. The Maſter and Fell: 
ot Emanuel College in Cambridge. 


(Y) Abate- 


11. In Debt it was agreed, that of Mayor and Commonalty it is gs 
Plea that the Mayor 1s not of ſound Memory, nor Fxcommunication in 
the Mayor is no Plea in Action by the Mayor and Commonalty, and 
Outlawry, or Villeinage in the Mayor is no Plea. Br. Nonabilitie, 7, 
JJͤ d EET 1 
12. Action brought by the Dean and Chapter of W. the Defendant 
ſaid, that the Dean died the Day of the Writ purchaſed ; Judgment 
of the Writ; and per tot. Cur. if the Dean dies, and another is hn 
Dean before the Day in Court, and the fir/# Dean not named by his proper 
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Corporations. 


(Y) Abatement of Writ, For Variance. 


. IN Debt, the Writ was Præcipe, W. V. Prior of the Houſe of 

the St. Mary, and St. Thomas the Martyr De novo Loco Juxta 
Gilford in the County of Surry, and the Obligation was, we R. A. 
Prior of the Priory Novi Loct guxta win phy in the County of Surry, and 


' Covent of the ſame Place. Pole demanded Judgment of the Writ for 


the Variance; For it ſhould be Priory according to the Obligation, and 
»ot Houſe 3 But per Priſot, all is of one Effect, and the Writ ſhall be 
according to their Foundation; But Pole ſaid, yer it ought to accord 


with an Alias Didtus; but per Priſot, this need not be, tor the Succeſ- 
{or nor the Plaintiff are not eſtopp'd, and therefore anſwer ; Quod No- 
ta, that Variance in Name of a Corporation thall not loſe the Obligation, 


if it be of 042 and the ſame Effect. Br. Variance, | pl. 80. Cites 28 
2. In Treſpaſs by the Mayor and Bailiffs of Oxford, the Defendant ſaid, 


that they are incorporated by Name of the Mayor and Burgeſſes ot Oxford 
Kc. and not &c. and held a good Plea, per Brian; But Wood was 

of Opinion, that it is zot good without ſhewing Letters of the Incorporati- 
Y on. | Thel. Dig. 124. Lib. 11. Cap. J. 8. 3 cites Hill. 13 H. 


* — —— —_—— — —¾ 
—— — 


— Td 


(7) Things done to, or by the Head, or any Members 
of a Corporation, In what Caſes it ſhall be ſaid 


done in the Politick or in their Natural Capacities, 


I. JF I give 201. to an Abbot to pray for the Soul of my Father, he 
8 has this Money in his own Right, and not in Right ot the Houſe, 
and if he waſtes it, the Ordinary cannot depoſe him tor this Cauſe, Br. 


Depoſition, pl. 4. cites 9 E. 4. 34. Per Moyle ]. . 
2. A Corporation cannot be beaten in their Corporate but in their Na- 


tural Body; nor a Corporation cannot beat another, wor do Treaſon or 
Felony in their Corporation, and Corporation ſhall not be impriſon'd for 


denying their Deed, nor tor Diſſeiſin with Force &c. mor Forejure the 
Realm. Br. Corporation, pl. 63. cites 21 E. 4. J. 12. 2). 67. 
3. It a Mayor is impriſon'd touching his Office, As for a Bond made by 


bum and the Commonalty, this is an Impriſonment to him as Mayor, Br. 
Corporations, pl. 63. cites 21 E. 4. J. 12. 27. 67. . 


4. And where the Corporation ought to chuſe a Mayor annually ſuch a 
Day under Pain of 101. and the Mayor is impriſon d, ſo that they can- 
not obſerve the Day, by which they loſe the Penalty, or if they ought an- 
nually to appear in the Exchequer ſuch a Day to account to the 


ral Body in the Pillory is Impriſonment of all the Body ; For it is in- 
tire. Br. Dureſs, pl, 18. cites 21 E. 4. 8. 14. 15. 
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King, under Pain of 10 l. and the Mayor is impriſon'd, ſo that he can- 
not obſerve the Day, by which they loſe the 10 l. the Corporation (all 
have Action of this Impriſoument, and ſo the Plea good. Br. ibid. 
5. Dureſs cannot be to a Body Politick, but it may be to a Mayor to 
do a Thing appertaining to his Office; by the beſt Opinion; For he 
is the Head of the Corporation, Impriſonment of the Head of a Natu- 
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(A. a\ Things done by the Head without the Bog,” 
joining. In what Cafes they ſhall ſtand good. 


1. IF an Abbot or Prior Jevies a Fine of Land of the Right of ;;, 

Houſe, this ſhall bind them for ever. Br. Abbe, pl. 21 ci 

Jenk. 162, g 2. Ihe Sum of 100 J. per Ann, is due to the Mayor and Commonalty t 

163 bl: Southampton out of the King's Cuſtoms. Acquittance by the Mayor onjy 0 

not good, by all the Juſtices; And yet becauſe he is the Head of 2, 

the Mayor Corporation, and there were 100 Preſidents thewn of the like Matter it 

and Com- time paſs'd, therefore the Acquittance of the Mayor was allow'd; Quad 
monalty are Nota. Br, Corporations, pl. 87. eites 2 R. 3. © 


one indivi- 


fible Body; The Mayor, as Mayor, can do nothing regularly, for he is the Head of the Corperz. 
tion aggregate, and is only a Part of it; but Uſage and Precedents are not to be neglefien in Things inan. 


ferent, or which ave not Mala in ſe. | 


(z. a) Proceſs againſt Corporations. 


EBT was brought againſt the Society cf Lumbard Merchants 


rations, pl. 

in Perſon, and prayed their Appearance to be recorded to ſave their I. 
ſues as diftind} Perſons, but not as of the Society of Lumbards, & ideo 
non Allocatur, but that they ſhall be pur to their Remedy againſt the 
Sheriff ot London, by a general Action of Treſpaſs ; for where a Cir. 


40 


poration is impleaded, they ought not to diſtrain any private Perſon ; Quod 


Nota. Br. Treſpaſs, pl. 135. cites 19 H. 6. 80. 
7.4. Worth 2. Upon a diſmiſſion of a Bill in Chancery, and that Diſmiſſion en- 
ſaid, he did roll'd, an Appeal was to the Lords, ſetting forth, that in the ordinary 


not ſee how Courſe of Proceedings the Chancery could not relieve the Plaintilf 
a Company againſt the Defendants, they being a Company, and ſerv'd with Procets 


that had no 


Eftare could Would not appear, they having nothing to be diftrain'd by, The Deter- 


be compell'd dants being ſo many of the Members ot the Company as were particu- 
to appear, larly named, did put in an Anſwer, Plea, and- Demurrer, and the 


upon which Company, tho' often Summoned, did not appear. Their Lordilips 


it was | 
urged, that 


ordered, that the Diſmiſſion ſtand reverſed, and that the Ld, Chancel- 


the Plaintiff lor &c. retain the Bill, and that the Court of Chancery ball iſſue forth 


might take auſyal Proceſs of that Court, and it Cauſe be, Proceſs of Diſtringas 76:1: 


_ out 3 . upon againſt the ſaid Corporation, provided the faid Proceſs be free, 


#ringas 


againſt the one Mouth before the Return thereof; And if upon Return of the ſaid Pro- 
Company, ceſs the ſaid Corporation ſhall not file an Appearance, or thall appear and 
and haveit not anſwer, the ſaid Bill ſhall be taken Pro Confeſſo, and a Decree {ll} 


r-turn'4 Ni- thereupon paſs. But in Caſe the ſaid Corporation ſhall appear ant. 


ii, and 10 


2 anſwer within the Time aforesaid, then the Court of Chancery thi: 


due raten proceed to examine what the Plaintiſf's juſt Debt is, and ſhall decerce the 


«gant them, aid Company to pay fo much Money as the ſame thall appear .. 
* es amount unto, with reaſonable Damages. And in Cale the Corporz:!- 

y tae | i 
Courte of oy" ? der vlc, 
the Court the ſaid Decree upon their Governour, Depury-Governou!, Treaure:, 


Cie: 
E 
Ae A 


of Florence, and the Sheriff diſtrained 2 Lumbards, who caine 


on ſhall not pay the Sum decreed within go Days after the Service 0! 
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Clerk or Secretary for the Time being, thea the Id. Chancellor, or the Plaintitt . 
Ld. Keeper for the Lime being, all order and decree, that the Go— . * 
vernour, or Deputy-Governour, and the 24% A Pants ot che ſaid Compa- . * 
ny, or lo many ol them as by rhe Tenor ot their Charter do contticute ing: Vern. 
a Quorum for the making ot Lev latious upon the Trade or Members or 122. Hill. 
che Taid Company, ſhall within ſuch 'Lime, as by the Ld, Chancellor of oo * 
Keeper ſhall be thought fir, make fuch a Zeviation upon every Member on te 
ot the ſaid Company as 18 to be contributary to the publick Charge, African 
a5 ſhall be ſufictent to fatisfy the ſaid Slum to be decreed to the Plaintiff Company. 
in that Cauſe, and to coliect and levy the ſame, and to pay it over to 8. 
the Plaintiff as the Court ſhall direct And inch a Leviation is to be * A ON 
dut in Writing, and ſigned with the Hand ot the Governour, Depury- Fee ub i 
Governour, and A ſſiſtants of the aforeſaid Company tor the Time being, Harvey v. 
and ſo many of them, as by the Conſtitution of the ſaid Charter, do make African 

2 Quorum, ſhall not make or return ſuch Leviations as aforcſaid, the 9 


— - 


— oo — as 


Ld Chancellor, or Ld. Keeper, may iſſue Proceſs of Contempt againtt 


them, as is uſual againſt Perſons in their natural Capacity; and ut by 
the ſaid Time ſo to be limited by the ſaid Court of Chancery, the ſaid 
Money ſo to be aſſeſſed, ſhall not ve pai, then, and from thencetorth, 
every Perſon of the faid Company upon whom ſuch a Leviacion ſhall be 
made to be liable in his Capacity to pay his Quota or Proporcion aſ- 
ſeſſed; And the Ld. Chancellor, or Ld. Keeper, is to order or de- 


cree, that ſuch Proceſs thall iflue againſt any tuch Member to retuling 
or delaying to pay his Buda or Proportion, as is uſual againſt Perſons 


charged by the Decree of the ſaid Court for any Duty in their ſeveral Capa- 


cities; And if the Total fo returned and filed with the Regiſter, 


ſhall not amount to fo much as ſhall be ſufficient to ſatisfy the Sum de- 


creed, with reſpect had to ſuch Perſons as thall make it appear that they 


are overcharged, or ought not to be charged at all, then the ſaid Ld. 


Chancellor, or Ld, Keeper for the Time being, may from Time to 
Time order that a mew Leviation be made and returned into the 
Regiſters of the Court of Chancery, ot ſuch Sum as thall be ſufficient 
y way of Supplement tor that Purpole, to the Payment whereof every in- 
dividual Perſon is to be. bound in ſuch Manner as atoreſaid Chan. 
Caſes 206, 207. Trin. 23 Car. 2. Dr. Salmon v. the Hamborough 
CoOmany „ VV „ 


3. An Attachment will not lie againſt a Corporation. 3 Keb. 230. 
pl. 8. Mich. 26 Car. 2. B. R. in Caſe of Morgan v. the Corporation 


f Carmarthen. 


4. After a Decree againſt a Corporation for a Sum of Money, and a After Ser- 
Diſtringas iſſued againſt them, Ld. North was of Opinion, that Exe- vice of a 
cution was to go without their being further heard; As in the Caſe of Writ of Ex- 


a Judgment at Law. 2 Vern. 395. Mich. 1700. Harvey v. the Eaſt- ©9197 of 4 


* FEY Decree a- 
India Company. gainſt a Cor. 


5. But the Diſiringas in Proceſs againſt a Corporation is to anſwer as poration, 


= well the Contempt as the Bill or Complaint, but when upon @ Decree, it is the next Pro- 
= ad Comparendum & Solvendum, and the Court refuſed to grant any 2 


rem N | + 
ſtay ot Proceſs, or {or the Defendants to be examined. 2. Vern. 396, kar Is 


Mich. 1100. Harvey v. the Eaſt Ind. Comp. —And Ld. North laid, that a Se- 
that a Sequeſtration iſſued on the Return of the firſt Diſtringas 2, 9ucftration, 
allo in the Caſe of Cholmley v. the Grocer's Company. ee 

| | 5 | they can ne- 
iſtringas, which 


Car. 2. in the Cafe of Dr. Huſſey v. the Grocer's Company. And Waich be- 


ver after come and pray to enter their Appearance, as they might have done on the D 
iſſues for that very Purpoſe, ro compel them to appear; 


muſt go on, becaute the Appearance being only in Favour of Liberty, can be of no Service to a Cor- 


oration which cannot be commured, han Prev. 128. pl. 115. Mich, 1909 Harvey v. Eaſt India 
mpany | | ; | | 
pan; | | | | 
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(C. a) Fonda and Proceedings. 


N Annnity it was held, that if an Abbot with aſſent f the Covnt 

grants an Annuity without naming himſelf by Name of Baptiſn, 

that in Action againſt his Succeſſor he ought to ſurmiſe in the Count 1; ; 
Name of him who was Abbot at the Time of the Grant, Thel. Dig. 93. 
Lib. 9 cap. 5. 8 cites 20 E. 3. Annuity 33. and that fo agrees 1: 


Bo - Where there is a Geer between two Fills incorporated, that t. 
one ſhall ſuffer the other to be quit of Toll, and after their Common Office 
tes Toll, this is a Breach ot the Covenant; Contra if it be done by A0. 

ther par ticular Perſon. Br. Corporations, pl. 74. Cites 48 E. 3. 17. 

3. Annuity was granted to F. M. by a Corporation, by Name of Þ rev} 
of the College of C. and Action was brought by Name as above, withyy 

Namo of Baptiſm, and good. But per Hull, he oughr to declare te 

Name of the Grantor in his Count. Br. Corporations, pl. 18, Cites 12 

H. 45. 
5 So if Abbot with the Aſent of the Covent is bound to me in 20 l. with: 
other Name, I ſhall have Aion againſt the Succeſſor, and declare the 
Name of the Obligor certain in the Count. Br. Corporations, pl. 18, 

cites 12 H. 4. 5. 

F. din Writ of Entry ſur Diſſeifn made to the Predeceſſor, the Name 
of the Diſſeiſee ſhall be expreſs'd in the Writ; Fer Thirn. Br. Ibid, 
56. Scire Facias againſt the Commonalty of S. who ſaid that the King ha, 
5 made Bailiffs there; Judgment of the Writ, not naming the Ballits, | 
”, and a good Plea. Br. Brief, pl. 493. cites 2 H. 6. 8 
J. Writ of Waſte by an Abbot ſhall be Ad Exeredationem Domus, 

Br. Abbe, pl. 2. cites 9 H. 6. 25, 
8. In Debt againſt an Abbot upon the Deed of his Predeceſſor, becauſs 
the Predeceflor pledged a Tablet of the ſaid late Abbot, and his Abby fre. 
ſaid, to the Plaintiff for 40 1. of which the Predeceſſor re-paid 20 l. and 
He delivered to him the Tablet again, and took the Obiigation of the Predi. 
ceſſor himſelf, and averr'd that abe Tablet came to the Uſe of the Houſe, and 
the Count good by Judgment, notwithſtanding that he laid Goods of the | 

Abbot and Abby ; tor when this is counted or pleaded of an Abbot who is 
dead, the (ow ſhall be ut ſupra, and the Pleading in like Manner; 

But if i it be of an Abbot who is Abbot, and alive, it hall be Goods of the 

Abbot only; for during his Life the Property is in him, and after his 

Death the Property is in the Houſe ; Quod Nota Diverlity ; and per 
Rolfe, Count thall not abate for Surpliſage. Br. Count, pl. 10. cites 

Br 

9. The Dean and Comma of Windfor ſued Writ of 7 reſpaſs, a the 

I rl was Ad Reſpondendum Decano & Canomcis &c. without ſhewing Ho- 

they LEY ſo incorporated. Thel. Dig. 20. Lib 1. cap. 22. S. 16. cites Trin. 

18 H. 6. 16. 

| 10. Debt againſt an Allot, and n that T. 1 Abbot, Predeceſet 
Oc. promiſed to him 10 l. of which 5 1. was for Bread and Beer, and 51. 
for Defence of a Suit which was pending againſt the Abbot ; and che Count 
good, notwithſtanding he did not ſay that the Bread and Beer came to th: 

Uſe of the Honſe, nor that the Suit was againſt the Abbot ; For this thall 
be intended; But by all the Juſtices, the beſt Count was to lay gene- 

rally, that it came to the Uſe of the Houſe ; and after the Count was 

awarded good. Br, Abbe, pl 9. cites 22 H. 6. 56. 
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11. Scire Facias againſt L. B. Warden of the College of C. in Canterbury, 
and the Scholars of the ſame, were ſued by the Succeſſor of a Parſon upon 
Recovery of an Annuity, and was brought in the County of Nortolk, 
and the Sheriff return'd quod Scire Feci L. B. and Sebolartbus &c. and 
upon this L. B. came, and ſaid that he is the ſame Perſon who was warn- 
ed, and ſaid that he 1s not Warden, nor was not the Day of the Writ pur- 
chas'd, nor ever after; Judgment of the Writ ; And there it is agreed, 
that the Scholars need not appear nor plead, for all is one Corporation; 
And if the Head be not warned, the Body is not warned; And the 
Iſſue was accepted. Bur per Moyle, this is a ſtrange Iſſue, for L. B. 
ſaid, that he is not Maſter ; Per Wangtord, if the Itlue be found tor 
the Plaintiff, he ſhall have Judgment ro recover the Annuity ; But 
Brook makes 2 Quzre thereof, tor the Scholars who are Part of the 
Corporation, are not Parties; But if the Iſſue be tound tor the Defen- 
danr, it ſeems clear that the Writ Hall abate, for he is named L. B. 
Warden in the Wrir, and therefore it ſeems it had been better for the 
Plajntitf ro have ſued his Writ againſt the Warden and Scholars &c. 
without proper Name of the Maſter, and then Scire Feci Magiltro & 
Scholaribus return'd had been good. Br. Corporations, pl. 6. cites 34 
2. W here the Number of Brothers and Siſters appear in the Foundation, 
this ſhall be ſhewn certain in the Pleading, and the dying ſeiſed of the 
Predeceſſor is good Cauſe to enter, and juſtify upon the 5 R. 2. Ubi Ingreſ- 
ſus non datur per Legem. Br. Corporations, pl. ). cites 34 H. 
3 But this is no Title in Affiſe, and he ought, where the Maſter dies, 
to ſvew How the other was eletted, and made Maſter &c. before he enter'd, 
and that tunc intravit &c. Br, Ibid. ” 5 l 


| then Chapter, Predeceſſors of the now Dean and Chapter, were ſeiſed of 


tion, or claims by the Abe's ea Ibid. 


14. Annuity by the Dean and Chapter of Stoke againſt the Maſter of Thel. Dig. 


the Hoſpital of Saint Mary-Overs, Parſon of D. and counted of 10 l. Ar-20. Lib. 1. 


rears of an Annuity of 40 5. and that F. late Dean of the ſaid Chapter, and cid. as 5 22 


| ſays, See 
the ſaid Annuity by the Hands of one H. late Parſon of the Church aforeſaid, 3 H. 
Predeceſſor &c. and that the aforeſaid late Dean and Chapter, and all his. 19. 
Predeceſſors, were ſeiſed Cc. by the Hands of the aforeſaid H. late Parſon 


of the Church aforeſaid, and by the Hands of his Predeceſſors, Parſons of 

the Church aforeſaid Time out of Mind, until the 26th Tear of the now 
King, and the aforeſaid late Dean died, and the aforeſaid now Plaintiff was 
elected, and made Dean of the Church aforeſaid &c. and alleged Seiſiu at 


H. aforeſaid, to the Damage &c. Choke demanded Judgment of the 
Count, becauſe he counted that the Dean and Chapter Which now are, 
and the late Dean and Chapter then Predeceſſors &c. where the Chap- 
ter cannot have Predeceſſors nor Succeſſors, for it is perpetual, ſo that the 
Dean may have Predeceſſor, but not the Chapter; & non allocatur; 
tor they are incorporated by this Name, and therefore they ought to pre- 
ſcribe by the Name by which they are incorporated, and the Preſcription 
was awarded good, that the Dean and Chapter, and their Predeceſlors, 
Time out of Mind, were ſeiſed &c. not withſtanding that they 4id not 
ſay (then Dean and Chapter) of the Church aforeſaid, for it ſhall be in- 
tended that their Predeceſſors were Deans. Br. Preſcription, pl. 42. 
cites 39 H. 6. 13. hoon 7; ee 

15. $0 of a Prior, and this Ex Parte of him who makes the Preſcrip- 
16. But otherwiſe it is of him who ſhall be bound by the Preſcription, as 
here it is ro bind the Parſon, that they were ſeiſed by the Hands ot che 
Rector, his Predeceſſor &c. they ſhall ſay, then Parſons or Rectors of 
the Church atorclaid &c. tor they are to be bound &c. Ibid, 
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1 Corporations. 
17. In Replevin it was faid by all the Juttices, except Prifur, 11... 

the Abbot is none of the Covent, and this is well proved by Moile, by Ag 

| Wrir of Sine Aſſenſu Capiruli, and Aſhton ad idem; For 1 4 /, 
ſuppoſed By the Abbot and Covent, it is a good Plea that Not the Deed of tle 
Abbot, not deny ing that it is the Deed of the Covent; Aud it is a good 
Plea, that Not the Deed of the Covent, not deny ing that it is the Deeq gf 
the Abbot, and therefore the Abbot is not Parcel of the Covent; But 


per Priſot, the Abbot is Part of the Covent, and the Head or Principal 


ot the Covent. Br. Abbe, pl. 12. cites 39 H. 6. 36. and 30 

18. The Abbot of Colcheſter, Parſon of Church, claim'd an Any; 

as pertaining to the ſaid Rectory; he ought to preſcribe in Right ct ;;, 

Rectory, and not that he and his Predeceſſors, Abbots, have had it Time 
out of Mind; becauſe of Parcels and Things pertaining to the Rectory 
they ought to claim in Right of the Rectory. Pl. C. 503. b. cites 4% 
1909. One o, the Commonalty cannot juſtify for Reut due to the Common. 
alty, but the Corportion itſelf ſhall juftity, and no ſingle Perſon ofthe, 


— — — . —A—C' — ——— n — w_ — — 


Br. Corporations, pl. 34. eites / E 4. 14.7. - 
20. In Treſpaſs the Detendant pleads Leaſe for Years of the Mater 
and Confreres of a College, and the Leaſe was Sigilla Neftra aptuſuinrs 
inſtead of ſaying the Common Seal, and yet held good, and it {hall be 
intended their Common Seal. Br. Faits, pl. Jo. cites 11 E. 4. 4. 

21. Debt upon Arrear of Account by the Mayor and Commonalty of . 
againſt the Executor of T. P. their Receiver, and counted that Auditcys 
dere aſſigned by the aforeſaid Mayor and Commonaliy; Catesby ſaid one T. 

is now Mayor, and was the Day of the Writ purchas'd, which T. and 
the Commonalty, did not aſſign Auditors, and no Plea, though ther 

did not ſhew who was Mayor at the Time of the Aſigument; For it the 
Predeceſſor aſſign'd &c. yet the Succeſſor and the Commonalty hall 

have Action, and Count generally that the Mayor and Commonalty &c. 

notwithſtanding theſe Words afore/aid, Mayor and Commonalty, and that 

the Count above was good, and is the common Courſe, which has all 

Times continued, and if the Mayor dies, pending the Writ, and ano- 
tber is choſen, yet the Writ, as above, remains good. Br. Corporations, | 

OWE EE VE , on ,, . 
22. $ of Dean and Chapter, becauſe thoſe Actions by Cuſtom hare 

been uſed tor all the Body. Br. Ibid. % 

283. Contra of Abbot or Prior, for thoſe Actions are by the Head of the 
Body only. Br. Ibid. _ ig ö! „ 


5 . Br. Cor- 24. In Treſpaſs the Defendant juſtified, becauſe the Freehold was in the 
porations, pl. Dean and Chapter, and he as Servant, and by their Command entred, and 


58. cites 8. C. 0 11 2 e tout 
thar in a par. Exception was taken, becauſe he did not ſhew the Name of the Dean, vil. 


ticular Pa- the proper Name. Le. 307. Arg. cites * 13 Tak” 


%% / T F * 3 3 
the Mayor, Aldermen and Commonalty, it was held, that a Man in pleading ſhall ſhew who vas 


Mayor at the Time of the Grant, but not who were Aldermen and Commonalty ; But Choke J. aid, 

rhat though it is uſual to ſhew who was Mayor at the Time &c. for the better Certainty, yet he had 

known it adjudg'd when ſuch Patent had been pleaded generally, it had been awarded good; becauſe 

it ſhall be raken that there was a Mayor at the Time of the Grant; but if there was ao Mayor the 
Br, Pleadings pl. 161, cites S, C. — He 


Br. Leaſes, 25. If Dean and Chapter make a Leaſe thus, viz. Sciatis nos Deca- 
Fl. 45- Ne num & Capitulum &c. dimiſiſſe &c. and does vet fbew the proper NN! 


S. C. and | | * 4. . 5 85 
14 the Dean, the Leaſe is void; per Littleton, Quod fuit concei! un 


that by the per Curiam. Br. Corporations, pl. 59. cites 18 E. 4. 8. 


beſt Opinion | | 
þ | it ! | | ' 0 

where the Dean and Chapter make a Leaſe &c. it is not neceſſary to expreſs the Dean's Name ct 

Biptilin, Le. 307. Arg. cites 8. C. | e 


26. And | 


—_— —_— * 
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26. And the Law is the ſame where he ies by Commandment. 
r. Ibid. 
yo Debt by R. Alderman of the Guild of St. Mary in Boſton againſt 
L. upon 4 Bond made to F. N.. late Alderman, which was to him and his 
Succeſſors ; per Littleton Juſtice he ought to ſhew how the Corporation Was 
nale; Contra of Abbot and Prior, or Dean and Chapter, but Guild or 
Fraternity cannot be made but by a ſpecial Incorporation, and per Bri- 
an it is true, for S4cceſſor cannot take Effect but there is Succeſſion, tor 
atherwiſe this Word Succetlor is void. Br. Corporations, pl. 60. cites 
. 75 
45 Tor where a Man is bound to the Church-Wardens and their Suc= 
ceſſors, this word Succeſſor is void, and rhe Executors ſhall have the Ac- 
tion, for the Wardens are not incorporated; Per Brian and Littleton 
Juſtice to the ſame Purpoſe, that a Bond made to the Dean of P. and his 
Succeſſors is not good to the Sueceſſors, but the Executors ſhall have the 
Action; Contra ot Bond to the Dean and Chapter of P. and their Suc- 
 ceſſors, there the Succeſſor ſſiall have the Action after the Death of the 
predeceſſor. Br. Corporations, pl. 60. cites 20 E. 4.2, . 
299. So A Biſbop; per Littleton Juſtice, and Choke Juſtce to the 
ſame Purpoſe, and agreed the Caſe by Brian, and that Bond made to 
the Abbot or Prior, «nd their Succeſſors, omitting the Covent, is good to 
the Succeſlor ; for ub other of the Corporation is able to take the Bond but 
the Abbor. Br. Corporations, pl. 60. cites 20 E. 4. 2. 5 
3o. And that where Chantry Prieſt is founded by ſuch Name and Suc- 
ceſſors, and Land is given to him and his Succeſſors, this is good, and the 
Succeſſor ſhall have it, and not the Heir, Br. Corporations, pl. 60 


Corporations. 
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cr 20E 4.2 ” ; „ Rn, 
31. But Bond made to him and his Succeſſors ſhall enure to the Execu— 
tors and not to the Succeſſors, by which the Plaintiff pray'd Leave 
to purchaſe a better Writ. Br, Corporations, pl. 60. cites 20 E. 


| ; 32. Debt upen a Bond Ly the Abbot of Saint Bennet's again/t the 
Mayor, Sheriffs :and Commonalty of Norwich ; the Defendants ſaid, that 
A. the Abbot, and others of his Covent, impriſon'd F. H. then Mayor, in 
3 the Fleet in London, till he and the Sheriffs, and the Commonalty, made 
the Bond at Norwich by the Dureſs aforeſaid, and the beſt Opinion was, 
; that the Plea was good. Br. Corporations, pl. 63. cites 21. E. 4. J. 
1 33. And aſter, fol, 27. they were compell'd to he that there was 
. Mayor and tis Name, and the Name of the Sheriffs, the Time of the Deed, 
4 and the Name 4 the Abbot &c. Br. Corporations, pl. 63. cites 21 E. 
+ % 18. 27%; 9%. -- 3 V „ 
2 8 34. Bi it was held by ſeveral, that if he had ſaid that ſo many Men 
make the Commonalty, Chapter, or Covent, who were impriſon'd to make 
- ' the Deca, this is good; For otherwiſe it cannot be intended that a 
' Corporation can be impriſon d; And where the Mayor is impriſon'd, 
Ja 


the Corporation ſhall not have falſe Impriſonment. But per Catesby 
the Plea is good; For the Body is entire, and therefore the Impri- 
ſonment of che Mayor is the Impriſonment of all the Corporation, for 
he who reſtraius my Hand, impriſons all my Body; So where one holds 
my Feet in the Stocks or my Head in the Pillory, without Authority, this 
is an Impriſonment to all the Body. Br. Corporations, pl. 63. cires 
21 E. 4. J. 12. 27. 67. 5 3 

35. In Action brought by any Corporation pretended or ſuppoſed, it 
is a good Plea to ſay that there is not any ſuch Corporation by Name Oc. 
in the ſame County. Thel. Dig. 20. Lib, 1. cap. 22. S. 19. cites Mich. 
22 E. 4. 37. — — — 
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45. Treſpaſs againſt the Mayor and Commonalty ; it is no Pla .. 
Inhavitants of the {ame Vill hade Cojumon there, tor this is another 5 
poration. Br. Corporations, pl 48. cites 4 H. J 13. ; 

37. In Treſpaſs brought by a Dean and Chapter, being Parſons im. 

deiner of the Church of D. this Diverſity was taken, viz. that if they 
zh:y demand the whole Church of D. they ſhall ſay that they were ſeit 
et in Dominico ſuo ut de Feodo inFure Eccleſiæ Cathedralis ſug predicip 
Kc. but if the Demand be of Parcel only, as of au Acre, Parcel of th, 
Parſonage ; they ought to ſay in Jure Eecletie ſuæ de D. Pl. C. 493, 
503. b. Mich. 18 & 19 Eliz. in Cafe of Grendon v. the Eithop of 
Lincoln. a. %%% IT, ond. 

38. Notice may be given to a Corporation by their Solicitor and 

Counſel; Per Manwood. Savil. 20. pl. 50. Paſch. 24 Eliz. Anon, 


% 290. Hor he has two Capacities, and without ſuch Words he ſhall be i6cengq: 
S. , 90 


And. 272. 39. It a Parſon pleads that he is ſeiſed, he ſhall ſay in jure Hcclaſſe, 


8 Þ gde, ed ſeiſed in his own Right; But if an Abbot pleads that he was felled, 
not appear. there needs not ſuch Words, for he has no other Capanity ; / of De 


4 Le and Chapter, Mayor and Commonalty 3 per Anderſon Ch. J. Le. 133. pl. 


S. C. in toti- 


178. pl. 27) 212. Trin. 31 Eliz. C. B. in Caſe of the Scholars of All-Souls in Ox. 


8 ford v. Tamworth. 


40. In Ejetment the Plaintiff declared of a Leaſe by the Warden as 
Fellous of All-Souls College. Exceptions was taken, becauſe the 
Plaintiff had not declar'd upon a Leaſe by the Warden and F ellows, 
 evithout naming any Name of the Warden, The whole Court held the 

Declaration well enough, and Anderſon faid it ftands with Reaſcn, 
that ſince the College was incorporated by the name of Warden and 
Fellows, and not by any Chriſtian Name, that they may Purchaſe and 
Leaſe by ſuch Name without any Chriſtian Name, and may be in- 
pleaded and implead others by ſuch Name, and as the Fellows, in ſuch 
Caſe, need not be nam'd by their Chriſtian Names, no more ought the 
Warden; But otherwiſe of a Parſon, Vicar, Chauntry Prieſt. Le 3c, 
pl. 427. Mich. 32 & 33 Eliz. C. B. Carter v. Claycole. 


Le. 153 41. A Writ of Right was brought by the Warden and College of All 
pl. 212. Souls-College in Oxford, and the Writ was quod clamat efſe jus & He- 


Ina 21-244 


Eli. & C. reditatem ſuam, but did not ſay In jure Collegii; yet adjudged good ; for 


and the When the Writ was brought by the Cuttos & Collegium, it cannot be 
Writ award- otherwiſe inrended than in jure Collegii, as in their Incorporation; tor 
ed good. they had no other Capacity, and the Precedents are both ways. Cro. 


——— C. 


ap 


(=. pl 297. Eliz. 232. pl. 1. Paſch. 33 Eliz. C. B. All-Souls College v. Tan- 


S. C. in to- worth. 


bis. ——And. 272, pl. 280. S. C. and the Writ adjudged good, and cites 10 H. J. fol 5. a good 
Caſe to their Purpoſe. 5 V 8 F 


: 42. Pleading quod Villa de Beverly incorporata fuit was | good enough, 
altho* that it be better Pleading to ſay that the Mayor Burgeſſes Cc. ef 
the Inhabitants were incorporate &c. Noy. 54. Fiſher v. Truftlow. _ 


Adjudged 43, In pleading a Leaſe by a Dean and Chapter the Name of the 


chat they Dean muſt be ſhewed. Co. Lit. 3. a. 


may grant | = | | | | 5 

or leaſe by Name of Dean and Chapter, without ſhewing their proper Names, and ſo may plead and be 
impleaded, becauſe in their Corporate Capacity they have no Name of Baptiſm, or any other Name 
| than thar by which they are incorporated; but it is otherwiſe in the Caſe of a Parſon or a Vi: 


For they mult ule their Name of Baptiſm. 3 Salk, 105. pl. 5. Mich, 8 W. 3. Newton v. 1s 


Vors. 


44. An Abbot, Prior, Biſhop, Dean, Parſon, or any other fo! C. 

poration that is ſeis'd in Auter droit, cannot diſclaim when he is vues. 

vy reaſon of Homage Anceftiel, or in any other Caſe, tor they alone Aung 
e 25 e . even 


880 any Thing in Fee which was veſted in their Church or Houle. 


.:J0 


Statute or Recogniſance. Co. Litt. 103. a. 
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Co. Litt. 102. b. 103. a. 6 i 85 
45. It a Prior, Biſhop &c. in a 210 Warranto againſt them for Frau- 
chi/es or Liberries, diſclaim, this thall bind their Succeſſor. Co. Litt. 


46. If an Abbot &c. acknowleges the Action in a Writ of Annuity, 
this will bind the Succelſor, becauſe he can't fallity it in an higher 


Action, and there mult be an End of Suits; But it the Abbot Jevy a 


Fine, or acknowlege the Act ion in 4 Precipe quod reddat, the Succellor | 


ſhall be bound pro Tempore, but he may have a Writ of Right, and recover 
| the Land; But if in Debt upon a Bond againſt an Abbot &c. the Ab- 


bot &c. confeſſes rhe Action, and dies, the Succeſſor thall nor avoid 
Execution, though the Bond was made without Aſſent of the Covent, 


* 


tor he cannot falſify the Recovery in an higher Action; So it is of 

47. In Debt for Rent by a Corporation, they intitle themſelves by Feoff= 8, C cited 
ment, and do ſew Livery to ve executed by Letter of Attorney ; And there- 2 Saund. 
tore It was objected, that they cannot take unleſs by Letter of Attorney; Re N 
lednon allocatur; For all neceſſary Crrcumſtances ſhall be intended to be æx- 404. pl. 5 
ecured, as well as in a Feoffment made to other Perſons; and Judg- 33. S. C. 
ment accordingly. Cro. J. 41 1. pl. II. Mich. 14 Jac. B. R. Ipſwich but S. PF. 
(Bailiits &c.) v. Martin & al. | . = "+5 0s. OT. 


appear. 


Bulſt. 211. S. C. but S. P. does not appear, | & 
48. Hjeltment-Leaſe was made by a Corporation; they ſeal'd the 
Leaſe and deliver'd it by their Attorney, having a Letter of Attorney 


trom them to deliver the fame z Per Cur. they can't do this in any o- 
ther Manner but by their Attorney; they are only to ſubſcribe and 


ſeal the Leaſe, and to deliver the ſame by their Attorney, having their 


Letter of Attorney fo to do. Bulit. 119. Paſch. 9. Jac. St. John's 
Coll. Oxon v. Lord Norris. als. Clark v. Hannes. 


49. No Action lies at Common Law againſt a Dean and Chapter on a 


Promiſe made by them; becauſe a Corporation can't be bound without 


Deed, and when a Corporation 1s {#4 in a Court ot Equity, the Cor- 


poration it ſelf is not ſu'd, but ſome particular Perſons of the Corpora- 
tion, and one may be ſu'd that was not of the Corporation at the Time 


ot the Promiſe, and where the Promiſe was to make a new Leaſe on the 
Surrender of the tormer, and they Grant a new Leaſe to another, it was 
reſolv'd, that the old Leſſee had great Equity to be reliev'd. Roll. 
R. 82. pl. 28. Mich. 12 Jac. B. R Frevill v Ewebanxk. 

50. In Debt by the Guardians and Fellows of N. for a For/eiture qu 


Breach of a By-Law, Hobart Ch. J. that they need not ſhew how they 


were incorporated; For the Name argues a Corporation. Hob, 211. 


Paſch. 14 Jac. in Caſe of Norris v. Stapes 


51. A Corporation may have ſome Things by Preſcription, and ſome by 


Charter, and theretore may uſe both Titles. Nota. Lat. 113. Hill. 1 


Car. 
52. A Leaſe was pleaded to be made by Dean and Chapter, but did not Wood 


ſhew that the Dean and Chapter were ſeiſed in Fare Collegii, nor what kj. Newman v. 
tne the Dean and Chapter had in the Land; Doderidge held the Plead- Marſh, & C. 


the Court 


h v\. id 


Sz. In Covenant brought againff a Biſtop on a Covenant entred into by Vent-223. 
his Fredeceſ/or, ic Was not alleg'd that he Was ſeiſed in = ure Fprſcopatus,: C. and 
and theretore was adjudg'd ill; For in pleading Seiſin in all ſole Cor- HA 2 


ing ill, becauſe it might be of an Eſtate pur auter Vie. Lat. 14. Paſe 


Porations it ought to be pleaded in Quo Jure they were ſeiſed; but it i eee 


ae ; 5 !5 Books were, 
otherwiſe in Corporations aggregate. 2 Lev. 68. Mich. 24 Car. 2. B.: 


| SES har where 

R. Davenant v. the Biſhop ot Salisbury. it is pleaded 

Epiſcopus was ſeiſed, that it implied ſeiſin in Right of the Biſhoprick, which 18 . A 
| 4 N Cor po- 


* 2 4 E. 


Pleading ill. 
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Corporation capable only in his Politick Capacity, or as Abbot &c. but in regard he ni; ght ito þ 
ſeiſed in his natural Capacity the Declaration for this Cauſe was held to be ill, lh 


US In ſecond Deliverance, the Defendants made Crauſance as Bai, g, 

to the Maſter and Governors of Chriſts Hoſpital &c. for that they _ , 
Corporation, and ſeiſed in Fee of the Place where, in the Right of thy H. 
pital; upon Demurrer it was objected, chat the Conulance was ill 
becauſe it did not ſet forth How incor porated, nor ſay Per eorun præceptin 

nor ſhiw any Writing ; but adjudg'd that this Avowry is good, bee; uſe 
the Incorporation is but an Inducement to the alleging the S:itin in 
them, therefore need not be jhewn, nor need he allege any Precept in 
Writing. 3 Lev. 107. Mich. Car. 2. C. B. Manby v. Long. 

55. A Bill was brought againſt a Corporation 10 diſcover ritinrs, 
'The Detendants anſwered under their Common Seal, and ſo not being 
ſworn will not Anſwer in their own Prejudice. Ordered, that the 
Clerk of the Company, and ſuch Principal Members as the Plaintifs 
ſhall chin fir, anſwer on Oath, and that a Maſter ſettle the Vath, ö 
ein ii pl. 104. Hill. 34 & 35 Car 2. Anon. 

Skin. 84. 56 Bill againit a Company, it they do act appear, it was ; aid the 


_ 35 , Plaintiff may take ou: a Diſtringas againſt the Company, and have n 
Ee Bs return'd NV, and ſo get a Sequeſtrarion againſt them, and then hy 
er ſaid, the Courſe of the Court the Plaintiff need nor bring them to Heari;; 
that the Vern, R. 121, 122. pl. 112. Hill. 1692. Curſon v. cn Atrican Cas. 
ä Proceſs a- pany. 
„ Fgainſt 


Company is by Diſtringas, and not by Saen, and if they. have no Eftedts there is no way wy, 
compel them to e | 


57. In ladies Chance of the Name of the Corporation he ought to 0 
len. How. 3 Lev. 243. Mich. 1 Jac. 2 C. B. Adney v. Vernon. 
| 8. & Corporation cannot appear, and therefore cannot caſt an E "ſhin, 
1 lien enter into a Recagnizance; Per Cur, Lord Raym. Rep. 79. Paſch. 8, 
1 3. Burghill v. Gibbons and the Univerlity of Cambridge. 5 
59. An Information was exhibited against the Bailiffs and Burgeſeo f 
Yarmouth; one ot the Bailitts (there being 2) appoiuted an Attorney tu 
appear, but the other would not conſent, and the Court was moved, that 
their Liberties might be ſeiſed for want of an Appearance; Bur the 
better Opinion was, that upon an Information in Nature of a Quo 
Warranto, which is Datum eſt Curiz intelligi, and Which. is in Ne 
ture of a Perſonal Action, there cannot be a Seiſure beſore a Summons, 
(i. e.) the Liberties cannot be ſeiſed upon a Venire Facias, but upon a 
Diſtringas; but it is otherwiſe in a Quo Warranto, tor there ic is Sum- 
monitus tuit; then it was made a Queſtion, whether a Warrant of At- 
torney made by one of the Bailifts was not ſufficient, mo the Cor- 
poration did not difavow 1 it, but that was determined. Salle 154 
Py. J. Anon. 
0. If a Writ ; be brought by Hugh, Prive of 9 chi d too ge! de- 
ral, aud thall abate, but in a Leaſe ſo made had been good, Gli. 
lift. of C. B. 189. 
61. In the Caſe of the South-Sea Company, i in whom the Eſtates ot 
the late Directors are veſted by Act of Parliament, where the Statutes 
Limitations might have been pleaded agatnſt the late Birectors, it is pleads 
againſt the Company, who ſtand but in ſuch Directors Place. 3 Wm>: 
Rep. 143. Mich. 1732. South-Sea Company v. W y mond{el1. 
62. A Corporation ſhall have the Benefit of the Statute of Limit id 
as well as any private Perfon. 3 Wms's, Rep. 310. Trin. 1754 Wich 
v. Eaſt India 5 
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mer of a Corporation goes to the Writ. Br. Corporations, pl. 1. cites 26 


8. cites 35 H. 6. 5. 


it they appear in Perſon; Per Brian & tot. Cur. 
63. cites 21 E. 4. J. 12. 27. 67. HS 
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5 (D. a)  Miſnoſmer of Corporations. Pleadings. 


1. HE King granted to J. N. to found a Chantry of 12 Prieſts, 


and that the Provoſt thereof thall be called Provoſt of the Chan- 
try of C. and che King after brought Quare Impedit againit him by 


Name of Provaſt of the Houſe of C. and therefore the Writ abated. Br. 


Corporations, pl. 21. cites 38 „ 3 

2. Scire Facias againſt the Prior of St. Fohn of Hieruſalem in England 
upon a Recovery, which was [againſt the] Prior of the Hoſpital of St. 
Fohn of Feruſalem in England, the Writ was awarded good, becauſe it 


| was known by the one Name and the other, Quod Nota, in Action 


againſt a Corporation. Br. Corporations, pl. 10. cites 44 E. 3. 16. 
3. Treſpaſs againſt F. Abbot of St. Mary in C. the Detendant /aid, that 
it was ſounded by the Name of Abvot ot the Church and Monaſtery of Sz. 
John's df C Judgment of the Writ; Newton faid, this is no Plea; For 
it may be known by the one Name and the other, and it is good in Ac- 
tion againſt him, and eſpecially in Treſpaſs of a Tort done by himſelt ; 
For it was of Goods carry'd away. But it he was to bring Action, or 
it Adtion was brought again/t him ia Right of the Houſe, there it ought 
to be named by the very Name of Foundation, by which Anſwer; 


Quod Nota Markham ſaid, that the Houle was founded &c. and all as 


above, and hat they and all his Predeceſſors have impleaded and been im- 
pleaded Iy the Name aforeſaid, and not by the Name of the Abbot of St. 
John's, C. only; Judgment of the Writ, Portman aid, the Abbot is 


known by the cone Name and the other, priſt &c. and a good Plea, per 
Newton, tho? he and his Predeceſſors have been known by ſuch Name. 


Br. Corporations; / 
Quare Impedit | againſt the Maſter of a College in Cambridge; the 


Detendant pleaded, that they are incorporated by another Nane; 


Judgment 11 actio; the Plaintiif demurr'd, becauſe he did not conclude 
to the Writ; And per Fitzherbert, the Plea is not good without Doubt. 
by which the Detendanc pleaded another Plea, and ſo fee that miſ7 


Of = 


5. In Delt againſt a Corporation the Corporation cug ht to be named by 


its Right Name; As it it be J. Prior ot Saint Peter, and the Corporation 
is Saint Peter and Saint Paul, this is Miſnoſmer, and cannot be aided 


alter Imparlance, for it is Parcel of his Name, Br. Corporations, pl. 


6. Obligation was made Abbati Monaſterii de M. extra Muros Ebo- 


rum. In Debt brought the Writ was, Quod reddat Abbati Monaſterii 
de M. Eborum, leaving out (Extra Muros) and held good, notwithſtand- 


ing the Variance. Gouldsb, 122. cited by Gawdy as 5 E. 
7. Where May 


n 
or and Commonalty are ſued by another 3 they may 


make Attorney by Special Warranty by their very Name of the Corporation, 


and fo the Attorney ſhall plead Miſnoſiner, and Corporation cannot ab- 
pear but by Attorney, becauſe the Court cannot know it all appear or not, 


Br. Corporations, pl. 


8. Auntity againſt the Dean and Chaplains of the King's Free Chapel of 
St, Stephen Weſtminſter 3 Attorney appear'd tor them, and made Defence, and 
mparPd, and at the Day ſaid that they were founded by name of Dean and 
Chapter of ths Free Chapel Royal of St. Mary and St. Stephen Pretomartyr, 
and the Opinion of all the juſtices was, that they hell be ettopp'd ro 


plead 
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a 


plead it, and this ſeems to be by Reaſon ot the Attorney, and Imp. 
Face: tor it is contrary to his Warrant. Br. Corporations, pl. "1 
ark Db... Tf. | 
9. Treſpaſs by J. Abbot of R. the Defendant ſhew'd how he fzjpa 
of his Name ot his Corporation. Markham Ch. J. ſaid, Known hy ,,, 
and the other, or Suit by Name known 7s no Plea for the Plant 1. 
he ought to know his proper Name; Bat it the Defendant be nyo 
by the Plaintiff by Name known, tho' the Detendant be Corporate 
this ſuffices, Br. Corporation, pl. 82. cites 1 E. 4.6. and 25 H. g 
the Juttices of C. B. agreed this in Caſe of a Corporation. But OQuæte 
it there be not a Diver/ity between actions Real and Perſonal. Br. Cor. 
e BY e 5 
10 Rep. 10. An action of Debt on a Bond was brought againſt one P. ande: 
bh by 88 was (ad reſpondendum Majori Burgen/tbus de Linn Regis in Cinits:y 
cordingly. Morfolciæ P. pleads that it was not his Deed; and a ſpecial Verdict 
— Where was found, that the Mayor and Burgetles were incorporated by the Nu. 
a Man of Majores & Burgenſes Burgi de Linn & non per aliud; And whether 
makes an the Omiſſion of this Burgi ſhould bar the Plaintift, was the Queſtion 
Obligation 1 iven by Coke, Warburton, and Nichols, tothe 
to a Corpora- and Judgement was given by Coke, War 3 chols, for the 


ton, rhey Plaintiff; for Coke ſaid, if the eſſential Part of the Corporation as 


ſhall de- zamed it was ſufficient, and in this Caſe the Mayor and Burgetles was 


cm by , one eſſential Part, and Linn Regis was another eiſential Part, and thoſe 
their right _ | 


| Name. and TWO were duly expreſſed, and ſufficient to maintain the Action; and 
- pane | 


allege that Coke ſaid, that thoſe Words (Er uon per aliud) thall be intended to be 
the Obliga- Von per aliud Senſu & non Litera; and of the fame Opinion were the 


ee Sor other Judges there. Brownl. 57, 58. Mich, to Jac. Lynn Regis 


e e, (Mayor See) v. Pain. 


the other 


Name, G Hilt of C.B, 179. cap. 19. | 


I1. In an Ad of Parliament Miſnoſmer of a Corporation, when the ex. 
preſs Intent 17 ſhan't avoid the Act no more than in a Will, tar 
Parliament, Teſfament and Arbitrament, are to be taken according to the 
Minds and Intentions of thoſe that are Parties to it; and therefore 
when the Deſcription of a Corporation in an Act of Parliament, or a 
Will, is ſuch, that the true Corporation intended is apparent, and jr 
is not polhible to be intended of any other Corporation, tho? the true 
Name of Corporation (which is requitite to be expreſs'd in Grants and 
Deeds) be not preciſely purſu'd, yer the Act of Parliament and Will 
ſhall take Effect. 10. Rep. 57. b. Trin. 11 Jac. Chancellor &c. 
Ang 888 VVV 
12. A Corporation by Preſcription may have ſeveral Names by Reputa- 
tion; as if they are called by one Name, tho? it is not exactly the 
Right Name, yet if it /wffices to deſcribe the Perſons they muſt anſwer 
the Writ Arg. 11 Mod. 67. pl. 9. Mich, 4 Ann. B. R. in Serjeant 
New. Abr. 13. The Names of Corporations are not arbitrary Sounds meerly 9 
592. in toti- individuiative, but have 4 certain and ſignificant Meaning; and it that 
be kept to, tho* the Words and Sillables be varied, yet the Body bo- 
lIirick is very well named, for then there is enough ſaid to ſhew that 
there is ſuch an artificial Being, and to diitinguith ir from ochers, G. 
Hiſt. of C. B. 181 cap. 17. 3 TER 

14. Upon Error out of C. B. upon a Ons. Imp. by the Chancel\r 
aud Scholars of the Univer/ity of Cambridge againſt the Arch Biſhop &c. 
upon the 3 Jac. 1. cap. 5 diſabling Popith Recufants Convict from 
prefenting &c. and veſts ſuch Preſentations in the Chancellor and Sli 
ot the rwo Univertities reſpectively. Defendant had pleaded in Abate- 
ment, that the 1zcorporation was by the Name of Chancellor, Maſters, «nd 
| | | 5 | S$ch11ai's 


— —— 


** a p_— _ 


$:holars &c. and fo they had ſued by a wrong Name. It was inſiſted 
{or the Plaintiff in Error, that the Name of a Corporation was like the 
Name of Baptiſin, and ir was debated, whether the Act of Parliament 
' teſted this Right in them by the Name of Chancellor and Scholars, 
was an incorporating them by ſuch Name, Quboad this particular Purpoſe, 
or whether it operated only by way of Deſcriptio Perſonæ, as in a De- 
viſe, and not by way of incorporating them. Per Parker Ch. . the 
Declaration ſets forth the Act of Parliament as an Authority to ſue by 
that Name, which puts it on the Defendant to ſhew ſome ſpecial Mat- 
ter to avoid it, as the acceptance of another Charter by another Name ſubſe- 
auent to the Statute; Per Powis ſenior, Chancellor and Scholars is ſuch 
' a Name, as comprehends the whole Univerſity, both Head and Mem- 
bers; per Ey re and Pow is junior J. non ſequitur, that what will be ſuffi- 
cient to amount to a Deſcriptio Perſonæ to enable a Perſon to take, will be 
ſufficient for him to ſue in. Adjornatur. 10 Mod. 20). B. R. Cambridge 
Univerſity v. Vavaſor, and Crotts, and Arch Biſhop of York. Hull. 
12 Ann. B. R. N 3 


For more of Corporations in General, See By-Laws. Grants. 
Mandamus. Succeſlor. And other Proper Titles. 
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Introduction of Coſts, and the Original of them. 


A | TATUTE of Marlebridge 52 H. 3. cap. 6. was the firſt Statute I 
Sd that gave the Defendant Damages and Coſts, if it were found tor 
n 1 . 


2. Kat. Glouc. 6 E. 1. Part 2. S. 1. whereas before Time Damages were It ſeems that 
not tax d but to the Value of the Iſſues of the Land. It is provided, "ig could 
that the Demanaants may recover the Cofts of his Writ purchaſed, together no 
_ with the Damages aboveſaid, © TE ror ns J 
5 5 j (- d Sos - 
Plea Perſonal and mixt Actions; For by the Statute of Merton cap. 1. Damages are given in Dower upon 
dy ing ſeifed of the Baron, and by other Statutes Dama 
in el and Caſinage, and ſee the Statute of Glouceſter cap. 1. that in all Caſes where a Man recovers Da- 
cover Cofts, and therefore it ſeems that the Starute of G 
mages are to be recovered, Br. Coſts, pl. 29. ES 4 
before this Statute, at the Common Law, no Man recovered any Coſts of Suit either in Plea Real, 
Perſonal, or Mixt. 2 Inſt. 288. yh 


Here is expreſs Mention made but of the Coſts of his W 


: rit, but it extends to all the legal Coſts of 
the Suit, but not tothe Coſts and Expences : i 


of his Travel and Loſs of Time. 2 luſt. 288. ' 
3. And this A 
recover Damages. 


no Demandant recovered Damages in any Real Act ion, 
by the Statute of Merton, cap. 1. 2 Inft. 289. 


ſhall hold Place in all Caſes where the Party is to Before the 


making of 


4 N Thy 


ver'd Dama- 


ges are given in Writ of Entry ſur Diſſeiſin, and 
mages he ſhall recover Coſts ; and yet where Great Damages are given by the Statute, he ſhall not re- 
louce ſter is intended to give Coſts where ſingle Da- 


_ | this Statute, 
but only in a Writ of Douer Unde nibil habet, 
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This Clauſe docs not extend to give Coſts where Damages re given to any Demandant, or Pl 
tiff in any Action by any Statute made after this Parliament; Ub! campus dantur, Victus Victyy; 


Expeuſis condempnart debet. 2 Inſt, 289. fe 0 

Generally And every Perſon from henceforth jhall be compelled ti ren, 

on ne Damages where the Land is recover'd againſt him upon his own Intryj;g1 

—» tohim or his own Act. Ps 5 

that Right Oe 5 

has, and his Heirs, againſt the Intrudor, Abator, Diſſeiſor, or other wrong-doer himſelf I lad. 

289. | | : by | 7 ; wie ne 

5. If the Plaintiff be barred or nonſuited at Common Law, all the Pa. 

nifſhment, regularly, is Amercement. Jenk. 161. pl. J. 

New Abr. 


Abr. 6. There was ao ſuch Thing as Coſts of Suit at Common Law, by ir 
Fat e the Plaintiſi did not prevail he was amerced Pro falſo Clamore ; it he did 
bis cites 2 Prevail, then the Defendant was in Miſericordia tor his unjuſt Detention 
Inſt. 288. but of the Plaintiff's Right, but this made the Plaintiff no Amends tor the 
I do not ob- (oſts that he had laid out of Pocket, in obtaining his Right; / ;; 
, 5. F. Hood till the Staiute of Gloucęſter, cap. 1. but by that Statute, if any ber. 
"Ton recovered Damages in a Plea Perſonal or Mixed, he thould hue 
his Coſts, which was the Original of Coſts de Increments ; tor then Dama— 
ges were tound by the Jury, and it was thought no Dithonour to the 
Court, to tax the moderate Fees of Counſel and Attornies that attend 
the Cauſe ; ſo Matters ſtood for the Plaintiff till 43 Elis. cap. 6, Gilb. 
„ e 5 3 „ 
J. There were no Cofts at Common Law given Ex Profeſſo under thi; 
Title, but the Plaintiff was puniſhed in Amercement to the King Pro 
falſo Clamore, and the Detendant in Miſericordia, where the ſudg. 
ment was againſt him, cum Expenſis Litis under that Title, becauſe he 
would ſuffer twice for the ſame Fault; But ic ſeems in the Iters where 
the Expences of the Suits began to encreaſe, hey were wont to give their 
Coſts in the Groſs, and unblended with the Damages, and the Judges be- 
ing in theſe Iters, aſſiſted with the Officers of the Court, and not hur- 
ried or ſtrained in their Sittings, they could eaſily make a Computation 
of ſuch Coſts ; but when Ed. 1. was changing his Iters, and bringing 
in Reſidentiary Juſtices to go the Circuits and try the Cauſes in their 
Counties, that there might be the ſame uniform Law, then it was ne- 
 ceffary the Coſts ſhould be taxed above, and not at the Aſſizes; and 
thence by the Statute of Glouceſter, the 6 E. 1. they introduced Coſt 
for the Plaintiff, and the Words are viz. upon the Aſſizes, \V rits of 
Coſinage &c. the Demandant ſhall recover againſt the Tenant the 
_ Colts of his Writ purchaſed, together with the Damage atoreſaid, and 
all this ſhall be holden in all Cauſes where a Man recovers Damages; 
this brought in Coſts in Real Actions, where there was no Damages, 
and alſo in all Perſonal Actions, for even in Action of Debt there are 
Damages for the unjuſt Detention, and upon Demurrer the Damages ate 
cConfeſſed, and therefore there is a ſufficient Authority for the Court to 
aſſeſs the Expence or Damage. Gilb, Hiſt. of C. B. 214, 215. 
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Se FRE. Jo whom Coſts ſhall be given. 
l And againſt whom, ] 
1. J Baron and Feme join in an Action, and a Verdict fs given 
1 for the Plaintiffs, and the Jury aſſeſs Damages ultra Mitas & 


Cuſtage 


| „ 323 


Cuſtagia per ipſum, (ha ts the Saran) circa Sectam ſuam expoſita 
to fo much, & pro Mitis & Cuſtagiis illis to ſo much, and thereupon 
adgment is given, that the Baron and Feme ſhall recover the Coſts and 
Damages, though 1t is found, that the Baron only expended and 
disburſed the Money tor the Colts of the Suit, inaſmuch as the 
Feme had nothing, yet the Judgment is good, that the Baron and 
Feme ſhall recover the Coſts; for there cannot be one Judgment 
for tbe Coſts, and another for the Damages. M. 9 Car. VB. R. 
between Cru/ce and Berry, udjudged in a Writ of Error, Intratur 
Tr. 9 Car. Rot. 1163. 9 : . . | 
2. An Infano of 12 Years of Age was Leſſor is Ejectment, the Leſſee 
was Nonſuit ; the Father of the Infant was proſecuted the Suit was dead; 
501. Colts were given to the Detendant, whereupon the Court made a 
Rule, that the Leſſor ſhould pay Cots. It was doubred in this Caſe, be- 
cauſe of his Infancy ; but if his Father had been alive, they would have 
made him pay the Colts, or if he had leſt Aſſets, his Executor ſhould, but 
here was no Body bur the Infant to be charged. Adviſare vult. Freem. 
Rep. 373. pl. 478. Mich. 1674. B. R. Anon. 5 
3. Truſtees that act contrary to their Truſt ſhall pay Coſts, MS. Tab. 
1702, Haberdather's Company v. Attorney General. . 
4. Where on a Bill to call a Truftee to account, he by Anſwer ſubmits 
readily to it, though, found in Debt, he ſhall pay Intereſt tor the Ba- 
lance only from the Time of the Account liquidated, and no Colts ; 
otherwiſe if He comroverts the Account, there if found in Arrear thall pay 
| Intereft and Coſts, as the Plaintiff muſt have done it he had been found 
muticagg ro him, Chan. Prec. 254. pl. 206, Hill. 1)05. Parrot v. 
Treby. 1225 No OO mop Ny oo ee YE 
5. Lord Chancellor King; An Infant by Prochein Amy brings a Bill, 
and never ſtirs in it atter he comes of Age, and the Bill is diſmiſſed. The 
Infant is liable to pay Coſts, and muſt take his Remedy over againſt the 
hn Amy. 2 Wms's Rep. 297. pl. 80. Trin. 1725. Turner v. 
urner. 3 ſo Bets GE EO” . 
6. The Inhabitants of a Hundred have a Capacity to ſue for the Coſts 
65 a Nonſuit in Conſequence of the Statute of Winton, and of 23 H. 8. 
Fran * Trin. 5 Geo, 2. C. B. The Inhabitants of the Hundred of 
TREAT CEC. TIN y Coo RO 
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(A. 2) In what Caſes. 


delivered at ſuch aPlace, promiſed to pay 81. and in conſideration of by Richard- 


the Defendant promiſed to pay it. The Detendant pleaded non Aſſump- l. 

ſit; and tonnd againſt him, and ſeveral Damages a ed, but entire Co 5. 

and Judgment accordingly for the Plaintiff. And Error thereof 
brought and held that rhe Conſideration upon the 2d Aſumpſit was not 
ſufficient ; But for the 1ff, and for the entire Coſts, the Fudement was 
affirmed ; And for the 24 Afſumplir, it was reverſed. Cro. E. 537. pl. 

72. Hill. 38 Eliz. Grymſton v. Reyner. 

2, In Action on the Caſe the Plaintiff was Norſuited, and it was mov- So in Treſ- 


HON Was inſufficient in Law, ſo that it the Verdict had paſs'd tor the ues 
Plaintiff, he could not have Judgment, bur it was anſwer'd, that it had Conſtable 


been often ruled, that the Defendant ſhould have Coſts notwithſtand- who was 


ing the Inſufficiency of the Declaration, and that it never was denied found not 
| | 3 Guilty and 


1. 1 Sſumpftt, for that the Defendant, in Confederation of ſuch Clothes 8. C. cited 


a Debt upon Arrearages of Account, the Defendant being indebted in 180. ſon Hel. 


ed, that no Coſts ſhould be given againſt him; becauſe the Declara- Bi for Bat 
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take Advan- 88. Paſch. 17 Jac. B. R. Pafford v. Webb, _ 


I i ufficiency of the Writ and Declaration to excuſe themſelves of Coſts, Cro. C. 175. pl. 20 
Much. 5 Car. B. K. Hey lor's Caſe, | 20, 


3. Bur after Fudgment reverſed Debt does not Iye for the Cofts given Pon 

the firſt Fudgment. D. 32. b. Marg. pl. 6. cites Paſch, 1 Car. B. R 
8 C. cited 4. In Ejedi ment the Plaintiff miſtoo his Venire Facias, and the Fury 
and S. P. found for the Defendant, The Defendant had Judgment tor his Co; 
reſolved _ notwithſtanding the Venire was miſtaken, Godb. 329. pl. 423 Arg 


accordingly. “. e | | 
Palm. os cites Mich. 18 Jac. Done v. Knott. 
Finn 23: 355 JJ To WS. | 
| Tac. B. K Prichard v Revnold. ——2 Roll Rep. 327. S. C. reſolved accordingly. Heil. 146, 
Mich. 5 Car. C B Knight v. Simmonds, the Exception that the Venire was miſ written was | 
allow'd, and becauſe the Defendant-might have Judgment he cannor have Colts; And Ri. hard, 
ſaid that B R. in Action on the Caſe by GrimTon v Yofler, it was found againft him, and the 
Plaintiff for the Prevention of Coſts alleg'd, that the Declaration was not ſufficient, and it was al. 
low'd ; But if the Plaintiff be Nonſuit he ſhall not have Benefit of ſuch Exception to prevert 
Coſts, by Reaſon of the unjuſt Vexation.—— 8. P. as to the Nonſuit. Hoo. 284. pl. 560. 
Trin. 16 Jac. Steward v. Sudbury. | PEN os Py 53 
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5. A Man inhabiting in the moſt remote Part of England was arreſted © 

eight times by Latitat, and no Declaration is put in and the Counce!l 
pirayed Coſts tor the Defendant. The Prothonotary ſaid, that he hall 
not have Coſts, unleſs he come in Perſon; But Richardſon ſaid on the 
—_ | ; Contrary, he thall have Coſts; tor it appears that he had been pur to 
3 e travel, and a Day given to ſhew Cauſe way the Coſts ſhall not be giy. 

5 Een. Her, 73. Hi $3 Car. C B. Fenn v. omas. 

6. Whether Coſts might be given on a ſpecial Verdict, the Court 

| doubted ; For the Statute 23 H. 8. cap. 15. lays, that where a Verdict 

is found againſt the Plaintiff; Bur in a ſpecial Verdict it is neither found 
for or againſt ; Bur it may be faid, that when it is adjudged againtt 

the Plaintiff, then it is found againit him; and 4 Fac. cap. 3. Which 
gives Colts in an Ejectione Eirmæ, had the fame Words, it any Ver- 
dict, &c. Bur it may be anſwer'd, that as in Demurrer no Colts fall 
be recovered, no more in a ſpecial Verdict, for that the Plaintiſf had 

a2 Probabilem Caujam litigandi, and the Statute may be intended of vex- 

atious Suits &c. Her. 144. Trin. 5. Gar. C. B. Fawkenbridge's 
/// ͤͤUlñ]Llj 

J. Aſidavit that the Defendant owed but 40 s. the Court ordered the 
Plaintiff ro ſhew Cauſe why he ſhould not accept it and on Retufal 
he thall have no Coſts, unleſs he proves more due. 2 Keb. 152. pl. 

27. Hill. 18 & 19 Car. 2. in B. R. Rhodes v. Brooks 
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8. A Prohibition was pray'd to the Eccleſiaſtical Court of Lincoln, 
| for that the Plaintiff was proſecuted there ex Officio upon Articles ix 
hibited againſt him for not coming to Church, and for fitting irreverent 
| there when he did come, and becauſe they taxed Coſts againſt him, the 
Court doubted, whether Cofts ought to be raxed, becauſe it was not a 
Cauſe between Party and Party, but promoted ex Officio ]udicis, & 
r inſtantiam Curie, tho” a Perſon be aſſigned by the Court to proſe- 
cute it. Afterwards, by the Mediation of the Court, the Coſts were 
mitigated, and the Party ſubmitted to pay them, and to conform to tie 
Laws of the Church. Hard. 503. pl. 10. Mich. 20 Car. 2. in Scacc. 


Browne v. Lake. 


g. [i 


"a. #2 325 


— — 


If the Deſendant pleads a Plea in Abatement, and Plaintiff confeſſes 
iz, the Plaintiff thereby ſaves Colts; Per Cur. 12 Mod.. 145. Mich. 9 
W. z. Greenhill v. Shepherd. ; TAR bbs 
10. When Proceedings are ſet aſide for Irregularity, there ſhall never 
be Coſts ; Per Holt Ch. J. 12 Mod. 435. Mich. 12 W. 3. Anon. 
II. In Delt on Bond, tho? the Money be tender'd before Action broug ht, 
which is refus'd yer the Plaintiff muſt have Cos ; For the Statute gives 
the Court no Juriſdiction till after Action brought, and thereſore 
they cannot take Notice of a Tender before. Reſolved. 10 Mod. 26. 
Trin. 10 Ann. B. R. Player v. Bandy. 
12. Where Defendant imparls, and a 3d Perſon demands Conuſanco K 
Peas, which is retuſed to the 34 Perſon as coming too late but whic 
otherwiſe would have been granted, no Colts ſhall be paid. 10 Mod. 
156. Paſch. 12 Ann. B. R. Manners v. Perne. 

13. Three Declarations for one and the ſame Battery being ordered to be 
reduced into one, Plaintiff's Councel prayed Coſts, but was denied, 
Netes in C. B. 250. Hill. 7. Geo. 2. Harper an Attorney, v. Wood- 

houſe and others. VVöirt ro oo 5 
14. Plaintiff's Attorney delivered a very long Declaration for entering 


| - Plaintiff's Houſe and taking and carrying away his Goods, and in_ 
every Count repeated the Particulars contained in an Inventory of the De- 
fendant's Goods taken at the Time they were diſtrained for Rent, on Ac= _ 
| count of which Diſtreſs this Action was brought, with ſome ſmall Va- 
TV riance in the Deſcription ot the Goods, and laying the Treſpaſſes on 
| different Days; the Court, upon hearing Counſel on both Sides, it appear- 
; ing that the Action was brought tor one and the fame "Treſpaſs, order- 
ed two of the Counts to be firuck out, and the Attorney to pay Coſts, Notes 
ö in C. B. 239. Hill. 9 Geo. 2. Macdonald v. Gunter. 
5 135. Motion to fer aſide Plea in Abatement, which came in two Days 
. after Declaration left at Defendant's Attorney*s Chambers, under the Door, 
5 which was not found there till November 14. Thc Agent had appeared 
5 for the Country Attorney, and Plaintiff had given no Notice to the Agent 
i of Declaration being filed or left Per Cur. whether the Plea came 
3 regularly in or not is the only Queſtion? And the Declaration not be- 
ing delivered, nor any Notice to the Agent of its being filed, the Rule 
u for ſetting aſide rhe Plea was diſcharged with Coſts, it being tricking 
q Practice to put the Declaration under the Country Attorney's Chamber Door. 
* Notes in C. B. 251, 252. Mich. 12 Geo. 2. Burnett v. Kendall. 
2 16. In what Caſes Coſts are diſcharg'd by a General Pardon. See Tit. 
x Prerogative (S. a) pl. 13. and the Notes there. T e 
he 
al Fa: _ 
pl 155 
a, (A. 3) For not going on to Trial. 
Wy - Wo 
he = HERE, upon Netice of Trial, the Defendant makes Affidavit, 
* VV hat he attended with his Counſel and Witneſſes, and the Plain- 
& tiff did not proceed to Trial, the Court here will make a Rule for the 
OY Secondary to tax the Detendant his Coſts, if he finds that Coſts ought 
4 , -* „ Fo 
che 2. The King thall pay Coſts for an Amendment, but ſhall not Pay Comb 41 
2. Coſts tor not going on to Trial; but where there is a Profecutor, hes K. 8 P. 
thall pay Coſts for Amendments, and not going on to Trial both, but as to the 
5 then there muſt be a Afidavit of the Name of bim who is the Proſecutor, Proſecutor 
2. I tor that does not appear upon the Indiètment; and if the Defendant of an Þfor- 


| | ati r 
does not know the Proſecutor, he ought to apply to the Attorney Ge-tadifement, 
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neral, who will intorm him. 1 Salk. 193. pl. 2. Hill. SW: ks 
The King v. Edwards. 3 NES 
3. It upon Notice of Trial Detendant draws Breviats, retains Cong. 
fel, and makes ready his Witneſſes be fore that Notice is countermangeq . 
upon Affidavit thereof and Motion, he ſhall have ſuch Coſts as Matter 
ſhall tax. 12 Mod. 560. Mich. 13. W. 3. 
4. On a Motion tor Coſts for not going on 10 Trial it appeared that a Caux. 
termand was given on Sunday, the Day before the Commiſſion Da 
which it was ſaid would have been good, had it not been on a Sunday, 
but the Court held, that Coſts ſhould be allowed. Rep. of Frac, in 
C. B. 15. Mich. 4 Geo. 1. Deighton v. Dalton. q 
5. AGion was laid in Cornwall, Notice of Trial was given in Tou, 
and countermanded in the Country three Days before the Commiſſion. Da of 
the Aſſiſes. The Queſtion was, Whether this was a good Counter mand 
to prevent Coſts for not proceeding to Trial, Defendant having ſent a 
Witneſs from London, who was got as far as Exeter before he heard 
of the Countermand ? Per Cur. Notice of Trial connot be given in the 
Country, but may be well countermanded there; and though by that 
Practice Defendant is put to an Inconveniance in this Caſe, yet the 
Inconveniencies which muſt neceſſarily accrew from the contrary Prac. 
tice would be much greater. The Countermand would have been good 
if given but two Days before the Commiſſion- Day. Notes in C. B. 
2212, 213. Trin. 8 & 9 Geo. 2. Goodright, on the Demiſe of Hay. 
key v. Hoblyn. „ LL od 5 


e (A. 4) To whom hy And againſt whom; In- 


. D Y the Words of the Statute of 18 Ela cap. 45 [S. 3.] That ere. 
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Shute; And ry Informer upon a Penal Statute that ſhall willingly delay 
1 Suit, diſcontinue, or be Nonſuit, or againſt whom the Matter ſhall pals 


5 Party griev·d by Verdict, or Judgment, ſhall pay Coſts, it was held, that all In- 
is a ſpecial formers upon Penal Statutes, which give Action to him that will Sue, 
Perſon, and ſhall be ſaid to be an Informer in the Common Courſe of Informers, and 
V not to be ſhall be conſider'd as common Informers, though they never before in- 
intended of f . | | a 
every Party form'd againſt any; But where a Statute gives the Moiety, or other 
rieved; Part to the Party griev'd, and not to him that will ſue in Common, 
For it is a there if one informs for himſelf and the Queen, he is not within the 
8 Compaſs of the Statutes. This Difference was taken for Law, and 
5 8 Judgment accordingly. And. 116. pl. 162. Knevet v. the London 
another of- Butchers. . C e „ 
Law; but Party griev'd by this Statute is be that bas Damage; And to this the Court agreed. Sav. 
50, $I. pl. 106. Paſch. 25 Eliz. Walker's Caſe W here the Party griev'd brings the Action 
upon a Penal Law, he ſhall have Coſts if he recovers, but contra if it be brought by a Common In- 
former. Lord Raym. Rep. 172. cited by Powell J. as adjudg'din C. B Trin. 8 W. 3. 


2. Information upon the Statute 21 H. 8. cap. 13. againſt two Parſons, 
(viz.) againſt one for Non-reſidence, and againſt the other for taking a Farm; 
one of them pleaded Sickneſs, and that by Advice of Phy ſicians he re- 
moved into a better Air tor Recovery ot his Health ; the other plead- 
ed, that he took the Farm for Maintenance only of himſelf and Fami- 
Iy; theſe were both good Pleas, and the Informer not proceeding, but 
having brought this Intormation only for Vexation, and to make the Deſen- 
- SN aul. 
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dants compound with him, they exhibited another Information againſt 
him upon the Statute 18 Eliz. cap. 5. and moved the Court, that be- 
cauſe the Informer was a mean Perſon, he might give Bail to anſwer 
the Coſts, but it was denied, but made a Rule, that the Defendants 
ſhould not anſwer the Information before the Informer appear'd in Per- 
ſon. 2 Bulſt. 18 Mich, 10 Jac. Martin's and Gunnyſtone's Caſe. 
3. Upon an Information for Perjury Holt Ch. J. ſaid, if the Proſe- 
cutor gives Notice of Trial (though in an Information) the fr/# Aſſiſes, and 
goes not proceed, the Detendant mult have Coſts. If the Perſon indifed 
gives Notice, the Proſecutor ſhall have Coſts. Comb. 225. Mich. 5 W. 
& M. in B. R. the King v. Allen & al. 5 
4. Whether in an Action by Informer &c. for 5 I. upon 31 of El. for But Lutw. 
ſelling an Horſe without Tolling &c. See 3 Lev. 374. Mich. W. & M. 201. S. C 


in C. B. Sedgwick v. Richardſon, where Levins, who was Counſel for 8 


| the Plaintiff, ſays, that Judgment was given for the Plaintiff (Latwich) 
| Counſel with the Defendant, and that he always after the Caſe was mov'd till the Red irs 
5 Lev. took it, that the Rule of Court was, that no Coſts were given in this Caſe; But this Report put 
t bim on further Inquiry, and for that Purpoſe he ſaw the Record, but no Judgment is entred on the 
e | Roll, how is there any Footſtep of the Caſe in Point of Coſts to be found by the Remembrance, or 
8 the Court- Book; but ſays, that what gives him full Satisfaction that the Court gave no Coſts, is, 
1 that the Defendant himſelf inform'd him now, as he had done before, within a little Time after the 
i 8 was debated, that he had only paid the Penalty, viz. the 10 l. in Diſcharge of the Suit againſt 
5. In an Information againſt D. and others, one Defendant was acquit- 
ted, and the reſt found Guilty at the Aſſizes, and though the Fudge did 
1 not certify a probable Cauſe, yet it was held, that the Proſecutor was not 
liable to pay this Defendant's Colts, becauſe till the 8 & 9g W. 3. the 
Plaintiff never paid Coſts in any Action, if but one Defendant was found 
Guilty; and the Act of 4 & 5 V. & M. cap. 18. cannot be intended to 
make Proſecutors otherwiſe liable than as Plaintiffs were before in other 
N 1 Salk, 194. pl. 5. 6 Ann. B. R. the Queen v. Danvers 
6. 6. In an Information filed in the Attorney General's Name for beating 
a a Cuſtom- Houſe Officer, the Proſecutor had given Notice of Trial, but nt 
118 count ermanded it, till the Defendant had retained his ounſel, and was 
n- | ready to attend, upon which Mr. Kettleby moved tor Colts; Bur Mr. 
ie, Maſterman informed the Court, that in Informations of this Nature, 
nd where the King's Name is more than barely made uſe of, the Crown never 
in- receives nor pays Coſts; accordingly the Court refuſed the Motion 
zer Barnard. Rep. in B. R. 275. Hill. 3 Geo. 2. the King v. Gohaire. 
5 ; ; 
the 
nd 
Jon e 
wy (E) In what Actions. 
5 8 N 
Tion . 3 e ee ee ; | 
In- I. 18 a Prohibition, if Iſſue be joined among others, whether the S. Cat Da- 
1 Detendant hath proſecuted in the Court Chriſtian after the Pro- mages (T7) 
hibition granted, AND it is tound againſt the Deſendant, the Plaintiff 1 
ſans, tall have his Coſts, as well as where the Defendant 1s found pl. 11. Facy 
i 1 : Guilty in an Attachment upon a Prohibition. Mich. 15 Car. B. v. Lang S. C. 
* between #acey and Lage adjudged, and then vouched Trin. eg 4. 
8 7 Car. B. where it was lo reſolved per Cur, upon a View of ſe⸗ 559 pl 4 
85 veral ancient Precedents. e x. S. C. and 
ut = TID — — Cited a Caſe 
f 2 ©. 3. where the Suit being commenc'd in the Spiritual Conrt after a Prohibition delivered, an At- 
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tachment iſſued on the Prohibition, and becauſe the Party was damnißed, and put to his Sui: 
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. * of At- 
tachment, which was found to be ſued, the Party there recovered Damages and Colts, aba o . 


Court unanimouſly agreed here, that the Party ſhou!d have his Damages and Coſts found by the | Fac 
and Judgment accordingly Niſi. S. C. cited 3 Lev. 360. 55 
Jo. 447. cites it as 7 Jac. 


| See tit. Mor- 2. In an Action upon the Statute of 21 H. 8. feap. 6.] for taking 2 


pl. 2. and the 


Notes there. though it is on a Penal Law, becaulelt is brought tor a Debt. New 


Entries 164. Contra Mich, 12 Jac. B. %s Cale, per Cy: 
rtain. IR OE : : | 
3. Tf Coffs are awarded to the Defendant in a Prohibition DY the 
Statute of 2 E. 6. upon a Conſultation granted, and the Parry far who! 
they are awarded brings Debt tor them, he ſhall have his Cots in 
this Suit. Mich. 22 Jac. B. R. between Cockeram ann Davis, dul. 
bitatur; but 0. 22 Jac. B. B. it was adjudged per Curlan, 
that he ſhall have Coſts, becauſe this is a new Suit and Judg. | 


'ThisCaſe is 4. In an Action of Debt upon the Statute of 1 c 2 Dh. & Da, Cab. 
inD. 197. 14. of Diſtreſſes upon the Branch of the Statute, by which the; 
: Pb Nav, and triple Damages are given tu the Party grieved, tor drivug 4 D. 

200 a. pl. 1a. treſs out of the Hundred, no Colts are to be given by the Law, be 


Mich 28 3 cauſe the Statute by Jntendment gives treble Damages im lieu of 
Eu, Da- the whole. D. 2 Eliz. 177. 32. Co. Magna Chart. 289. 


niel's Caſe. „ e HY 
S.C. & S. P. accordingly. — Bend]. 80. pl. 125. S. C. - Note, that where Action Penal is given 
by Statute to recover a great Sum by Action of Debt for ingroſſing &c. there the Plaintiff ſhall not reco:6 


| Coſts and Damages in this Action of Debt. Br. Damages, pl. 200. cites 35 H. 8. & Trin. 4 Vl. 1.— 
Br. Coſts, pl. 32. cites 35 H. 8. S. P. — Br. N. C. pl. 258. cites 35 H. 8. & Trin. 4 M. 1. S. P. — 
10 Rep. 116. b. cites Br. Damages, pl. 200. 1 5 EI TIPS, = 


Cro.C. 559 * 5. Bur upon the Branch of this Statute of 1 # 2 Ph. & Ma. by 


pl. 5; Nort» which it is enacted, That if any one cakes more than 4 d. for im- 
50 «21,74 pounding a Diſtreſs, he ſhall forfeit 51. to the Party grieved, over and 
ver tot. Cur. belides the Sum taken ultra 4 d. if any Action of Debt be brought by 
and that the Party grieved for the 51. for that the Oetendant took 6 d. ultra 


the 4D, tor the impounding a Diſtreſs, and the Delenclant pleads 


NG. Nil deber, and it is found againſt him, the Jury ought to give () 


Coſts ; for here chis is a certain Debt before the Action brought, the 


_ gives aPenalty lt be by a JÞenai Law, and Colts ſhall be given tor rhe Delay in Non- 
certain, and payment ot the Money at the Return of the Summons, as he might 


0 „ Bel, it habe paid it, and been Diſcharged of his Coſts; for chis is nor like 
the Deſendant to the firſt Branch ol this Statute, where triple Damages are given, 
does pay upon NINE to other JIenal Statutes, where the Damages or Debt are uncer- 
Demand, tain, as upon the 2 of Ed. 6. till Recovery. Mich. 15 Car- B. B. 


but enforces 


' the Party to between North and Muſgrave, in d Mrit of Error upon a Judgment 


a Suit, when M1 Banco, where Coſts given upon Advice, adjudged per Curtam, 
he recovers ulld the firſt Judgment atfirmed. Intratur Tr. 15 Kot. 975. Mew 


he ſhall. re- Entries 163, upon the Statute of 13 Eltz. cap. 5. of Forgery oi 
Dinge, falſe Deeds. New Entries 164. upon the Statute of 21 H, 8. ca}, 


becauſe he 6. Of Mortuaries, Coſts given. 


did not pay the Duty by the Statute upon Demand, and he ſhall alſo have Cofts, or otherwiſe he may 


expend more than he recovers ; but where the Duty is uncertain, as to recover treble Damages, as 01 


c 


the Statute of Walte, or nor ſetting out Tithes, there no more is given but the treble Value, and 1 


Colts. — Jo. 447 pl. 9 Muſgrave v. North 8 C. adjudg'd. — Mar. 356. pl. $$. and 61. pl. 05. 
North v Muſgrave, S. GC. adjornatur. —8. C cited Arg Vent. 153. Trin. 23 Car, 2. B. K but th: 


Court held, that Coſts and Damages ought not to be given in Actions popular, be the Forfeiture cet— 


rain or not; but where a certain Penalty is given to the Party griev'd, there he ſhull recover his Colts 
and Damages, Eaton v. Barker. — In Debt on the Statute 5 Eliz cap. 9. about Witnefles the Cour! 
held, that no Coſts ſhall be in a popular Action, be the Penalty certain or uncertain; But where the 
Party grieved ſhall have Penalty certain, he ſhall have Coſts. 1 Silk. 2-6. pl. 4. Trin 9 3. B. R 
Shore v. Madiſton. Comb, 449. S. C. accordingly. ——— Some Diverlity per Cur Carth. 232, 

251. 
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i. Paſch IW. & NM. in B. R. The Corporation of Plvmonth v. Collins, which was Deht for a 
aA - CG —— 9 \ . ” 0 1 SO 1 / 6 3 116. 5 . - - 
Penalty of 20 I. brought by the Corporation Qui tam &c. 01 a private A* c of l'arllament, OT Oh 
the New River Water brought to Plymouth, tor diverting the Water Courſe, Contrury to the Statute, 

ang held per tot Cur. that the Plaintiffs ſhou'd have Coſts, becauſe here was a certain Penalty given 
ecke in Perſons, and ſo within the Rule of Colts, ——- Skinn. 363. pl. 6 and 26; pl. 14. Mich. 5 
W & M. in B. R. fame Diverſity taken in Caſe of the Company of Cutlers in Yorkſhire v. Ruflin, 
which Was an Action on a private Act of Parliament for a Penalty, for retaining an Apprentice con- 
trary to that Act, and ruled that Coſts be given, and cites the Caſe nest above Comb. 224, Cut- 
hays Company in York hire v. Hurſley, S. C. 12 Mod. 46 Cutler's Company &c. v. Buskin, 
S. C. | 
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(z. bis) In an Action upon the Statute of 2 11. 4. cap. 1. [r1.] This ebe 
for ſuing betore the Admiral for a Thing done upon the Land, in rw rag 
which Caſe the Scarure gives to theJIlatnttit double Damages without te 


' ſpeaking ofany Cofts, yet he ſhall recover as well douvle Colts ag well cired | = 4 
double Oamages. Co. 10. Bilkord [JItiford] 116. D. 4, 5. Ma. Rep. 116: i 

"FOE" Cb. pl. 37, 38. ] „ . | 5 Ibid. 116. 

b gives the Reaſon, for that this a Statute of Addition; becauſe Damages and Coſts were in ſuch Caſe 
recoverable at Common Law, and cites 8 E 4. 13. b. 14. a. and the Statute Increates the Damages to 
double, and yet he ſhall! recover Coſts alſo; For the Statute in increaſing the Damages does not take 

away the Coſts S8. C cited Skinn. 555 — — dce Lawſon v Story. : 


— — —— 


6. And in the ſald Action upon 2 1), 4. the Jurors may aſſeſs the 
Damages and Coſts entirely, 1} they will; tor Damages include 
all; Co. 10. Piitord 11. 3 ͥͤͤ Ont 
J. But it ſeems upon the Statute of 2 1). 4. no Coſts ſhall be given 
De Incremento by the Court, bur only che Coſts hy by the jury. 


hall be double, and nothing Oe Incremento. Hill, 16 Car, B. N. 5 1 
between TTeννẽꝭ and Bavbe, lo donc upon Advice, Intratur Þ, 16 RG 
REST”, co ITT. on eo, it 

8. Bur Maſter TodDesDon ſaid, there were ſome Precedents that s. C cite4 14 
the Colts given by the Jury thould be doubled, and alſo the Colts given and beld _ ns 

De Incremento ; but it“ ſeemed to him rhe other Way, ſcilicet, to OY 8 : il 

double the Coſts given to the Jury only, withour any Increaſe bß ? VVV 

the Court, to be the ſure and late Wag. 5 1 


9. In Waſte the Plaintiſf thall ut recover Coſts, becauſe great Damas- 10 Rep. 116 | 
ges are given by Statute. Br. Waſte, pl. 118. cites 2 H. 4.179. b. S. P obi- 
| : 7 ER 1 — | | ter and 8 C. 
cited per Cur, For this is a Law of Creation, and gives Remedy where none was before, and there- 

fore no Colts ſhall be recover'd. 1 | 


10. Writ of Wafte was brought, and the Waſte found, and Skrene 

prayed that they 1nquire of the Damages of his Writ and Suit, viz. 

Colts, as it ſeems; And Per Rickhill and Thirn, where Damages are 
given all by the Statute, as in Waſte, Decies tantum, .Ouare Impedit, 

&c. a Man ſhall not recover other Damages than are in the Statute, 

quod Curia conceſſit. Br. Coſts, pl. 6. cites 2 H. 4. 19, 

it. In Ouare Tmpedit, the Plaintiff recoyered Damages without Ibid. pl 2 

Coſts; For where Damages are given by Statute ſince the Statute of cites S. C. 
_ Glouceſter in Certainty out of the Courſe of the Common Law, a _ oe 

Man thall recover that which is limited in the Statute, and nor other- Bal der 

wife, and therefore he ſhall not have Coſts in Quare Impedit. Br. Coſts, the Preſent- 
pl. 1. cites 2) H. 6. 10. e 


ment and 
| . | Damages, 
but not Coſts; becauſe Great Damages are given by the Statute. Fitzh. Damage, pl. 29. cites 
S. C. Keilw. 26. a. pl. 2. B. R. S. P. by Fineux Ch. J. —— 2 Inſt. 289. S P. 


19 Rep. 116. a. b. S P. becauſe the Stat. W. 2. cap. 5. which gives Damages, is an Act of Creation, 
and cites S. C. Skinn. 25 Mich 33 Car. 2. C. B. it was ruled, that if ir be a Quare Imp. by 
Common Law, then there ſhall be no Coſts, but otherwiſe if it be by Statute; And if the Church 
is full of the Defendant by Inſtitution, then it is a Qua. Imp. within the Statute, but if it is not, 
chen it is at Common Law; and cites Co Ent. 508, 509. „ 
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tachment iſſued on the Prohibition, and becauſe the Party was damnithed, and put to hi; Juit 
tachment, which was found to be ſued, the Party there recovered Damages and Colts, and 
Court unanimouſly agreed here, that the Party ſhould have his Damages and Coſts found by the 
and Judgment accordingly Niſi.— 8. C. cited 5 Lev. 360. ane Ro 
Jo. 447. cites it as 7 Jac. e 1 


n 6 


of At. 


Jury, 


See tit. Mor- 2. In alt Action upon the Statute of 21 H. 8. {cap. 6.] for taking a 
mary 02) e Mortuary againſt the Statute, the JÞlaintiff ſhall have ſome Coe, 
ores there. tholigh it is on a Penal Law, becàule it is brought tor a Devt, New 
Entries 164. Contra Mich. 12 Jac. B. 3's Cale, per Cy: 
rium. 3 28 TT 15 4 © 

#7 To Tf Coffs are awarded to the Defendant in a Prohibition by the 


Statute of 2 E. 6. upon a Conſultation granted, and the Party for wham 


they are awarded brings Debt for them, he ſhall have his Cogs in 
this Suit. Mich. 22 Jac. B. R. between Cockeram and Davis, hy, 
bitatur; but . 22 Jac, B. B. it was adjudged per Curlam, 


that he hall have Colts, baile this 19 « new Sue and Jt, 


NE? „ FFF 
This Caſe is 4. In an Action of Debt upon the Statute of 1 & 2 Dh. & Ma. ca, 
in D. 197. 12. of Diſtreſſes upon the Branch of the Statute, by which the ; | 
b. pl. Na, and triple Damages are given tu the Patty grieved, tor drivug 4 Dl 


Fes ace s treſs our of the Hundred, no Coſts are to be given by the Law, be. 


- 


' Mich. 2 & 3 Cauſe the Statute by Jntendment gives treble Damages tn lieu of 
Eli, Da, the whole, D. 2 Eltz. 177. 32. Co, Magna Chart. 289. 


niel's Caſe, | | FS 
S. C. & S. P. accordingly.— Bendl. 80. pl. 125. S. C. — 
by Statute to recover a great Sum by Action of Debt for ingroſſing &c. there the Plaintiff ſhall not reco:er 
Coſts and Damages in this Action of Debt. Br. Damages, pl. 200. cites 35 H. S. & Trin. 4 M. 1, 
Br. Coſts, pl. 32. cites 35 H. 8. S. P. — Br. N. C. pl. 258. cite s 35 H. 8. & Trin. 4 M. 1. S. P.— 
aii. che Br-- o d 8 


ci Gee g. Bur upon the Branch of this Statute of 1 # 2 Ph. © Ya. by 


pl. 3. North 


v. Wingate 


which it is enacted, That if any one rakes more than 4 d. for im- 


Ke pounding a Diſtreſs, he ſhall forfeit 51. to the Party grieved, over and 


beſides the Sum taken ultra 4 d. if any Action of Debt be brought by 


per tot. Cur. 
and t hat 


when a Stat. the 40, for the impounding a Diſtreſs, and the Detendanr pleads 


| 7 Nil debet, and it is found againſt him, the Jury ought to give () 


Coſts; for here chis is a certain Debt before the Action brought, the 


. 
gives aPenalty lt be by a Penal Law, and Colts ſhall be given for the Delay in Non- 


gives an ge have paid it, and been diſcharged of his Coſts ; for chis is not like 


certain, and ee ot the Money at the Return of the Summons, as he might 
tion of Debt, if 


the Deſendant to tHe firſt Branch of this Statute, where criple Damages are given, 


does pay upon Hot to other PDenal Statutes, where the Damages or Debt are uncer- 
| 8 rain, AS upon the 2 of Ed. 6. till Recovery. Mich. 15 Car- B. B. 
„ between North and Muſgrave, in d Mrit of Error upon a Judgment 


the Party to 


Suit, when in Banco, where Coſts given upon Advice, adjudged per Curam, 


he recovers ulld the firſt Judgment affirmed. Intratur Tr. 15 Kor, 975. New 
he Gall re- Entries 163. upon the Statute of 13 Eltz. cap. 5. of Forgery oi 
Damages, kalle Deeds. Mew Entries 164. upon the Statute of 2: H, 8. cay, 
becauſe he 6. Of Mortuaries, Coſts given. 8 . 
did not pay the Duty by the Statute upon Demand, and he ſhall alſo have Cofts, or otherwiſe he may 
"expend more than he recovers ; but where the Duty is uncertain, as to recover treble Damages, as on 
the Statute of Waſte, or nor ſetting out Tithes, there no more is given but the treble Value, and nv 
Colts. To. 447 pl. 9 Muſpgrave v. North 8 C. adjudg'd. — 
North v Muſgrave, S. C. adjornatur.— 


rain or not ; but where a certain 
and Damages, Eaton v. Barker. 


Party grieved ſhall have Penalty certain, he ſhall have Coſts. 
Shore v. Madiſton.— Comb, 449. S. C. accordingly. 


Note, that where Action Penal is gixen 


the Party prone tor the 51. for that the Octendant took 6 d. ultra 


Mar. 56. pl. 88. and 61. pl. 05. 
S. C cited Arg Vent. 133. Trin. 23 Car. 2. B. K but th: 
Court held, that Coſts and 9 ought not to be given in Actions popular, be the Forfeiture cet- 
enalty is given to the Party griev'd, there he ſhull recover his Colt 
In Debt on the Statute 5 Eliz. cap. 9. about Witneſſes the Cour! 
held, that no Coſts ſhall be in a popular Action, be the Penalty certain or uncertain; But where the 
1 Salx. 20 6. pl. 4. Trin. c W. 3. 3, R. 
Some Diverſity per Cur. Carth. 232, 
3 
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trary to that Act, and ruled that Coſts be given, and cites the Caſe next above. 


b. gives the Reaſon, for that this a Statute of Addition; becauſe Damages and Coſts were in ſuch Caſe = 
recoverable at Common Law, and cites 8 E 4. 13. b. 14. a. and the Statute increaſes the Damages to 
double, and yet he ſhall recover Cofts alſo; For the Statute in increaſing the Damages does not take 


10 Rep. 116. a. b. S. P. becauſe the Stat. W. 2. cap. 5. which gives Damages, is an Act of Creation, 


——— — — 


Coſts. 
1 * 


—— — — — 


21. Paſch. 4 W. & NM. in B. R. The Corporation of Plymouth v. Collins, x nich was Deht for a 
Penalty of 20 l. brought by the Corporation Qui tam &c. on a private Act of l'arliament, Concerning 
ne New River Water brought to Plymouth, or diverting the Water Courſe, contrary to the Statute, 
2 held per tot Cur. that the Plaintiffs ſhou'd have Cofts, becauſe here was a certain Penalty given 
= tin Perſons, and ſo within the Rule of Coſts, - Skinn. $63. pl. 6. and 367 pl. 14. Mich. 5 
ye * M. in B. R. ſame Diverſity taken in Caſe of the Companv of Cutlers in Yorkſhire v. Ruflin, 
* FN was an Action on a private Act of Parliament for a Penalty, for retaining an Apprentice con- 
Comb. 224. Cut- 
12 Mod. 46 Cutler's Company &c. v. Buskin, 


jerꝰ Company in Yorkſhire v. Hurſley, S. C. 
S. C. 


(5. bis) In an Action upon the Statute of 2 II. 4. cap. 1. [i.] This is the 


for ſuing before the Admiral for a Thing done upon the Land, tt Caſe of Do- 


which Cale the Scatute gives to the Plaintiff double Damages without obe ps 


lota v. Poin- 


ſpeaking of any Coſts, yet he ſhall recover as well double Colts as tell cited 
double Oamages. Co. 10. Bilford [Jtiford] 116. D. 4, 5. Ma. 10 Rep. 116. 


_ Ibid, 116. 


away the Colts —— S. C cited Skinn. 555. —— Sce Lawſon v Story. | 


6. And in the ſald Action upon 2 H. 4. the Jurors may aſſeſs the 


Damages and Coſts entirely, ik they will; tor Oamages include 
all. Co. 10. Pilford 116. UP 

| J. But it ſeeins upon the Statute of 2 1). 4. no Colts ſhall be given 

De Incremento by the Court, bur only che Coſts given by the jury 


ſhall be double, and nothing Oe Incremento. Hill. 16 Tar. B. . 
between 7re/away and Babbe, lo done upon Advice, Jntratur BD. 16 
Car. Rot. 137. 5 RE 


8. Bur Maſter Moddesdon fatd, there were ſome Precedents that 5s. C. cite4 
the Colts given by the Jury thould be doubled, and alſo the Colts given and held 
De Incremento 3 but it * ſeemeb to Him the other Way, lcilicet, to r 2a 
double the Coſts given to the Jury only, withour any Increaſe by 557 556. 
the Court, to be the ſure and late Wax. 1 08 


9. In Waſte the Plaintiff thall nor recover Coſts, becauſe great Dama- 10 Rey. 116 


ges are given by Statute. Br. Waſte, pl. 118. cites 2 H. 4. 17. b. S. P obi- 


ter and S. C. 


cited per Cur. For this is a Law of Creation, and gives Remedy where none was be fore, and the re- 
3 fore no Coſts ſhall be recover'd. CC 8 2 e 1 


10. Writ of Waſte was brought, and the Waſte found, and Skrene 


prayed that they inquire of the Damages of his Writ and Suit, viz. 


Cotts, as it ſeems; And Per Rickhill and Thirn, where Damages are 
given all by the Statute, as in Waſte, Decies tantum, Quare Impedit, 


Ke. a Man ſhall not recover other Damages than are in the Statute, 
quod Curia conceſſit. Br. Coſts, pl. 6. cites 2 H. 4. 1). 


11. In Ouare Impedit, the Plaintiff recovered Damages without Ibid. pl 2 
Coſts; For where Damages are given by Statute ſince the Statute of cites S. C. 
Glouceſter in Certainty out of the Courſe of the Common Law, os wp 
Man hall recover that which is limited in the Statute, and nor other- fall“ 


n ſhall recover 
wife, and therefore he ſhall not have Coſts in Quare Impedit. Br. Coſts, the Preſent- 


pl. 1. cites 27 H. 6. 10. ment and 
8 8 f...... 
7 not Coſts ; becauſe Great Damages are given by the Statute, ——Fitzh, Damage, pl. 29. cites 


Keilw, 26. a. pl. 2. B. R. S. P. by Fineux Ch. |. 2- Inſt. 189. 8 P. 


and cites S. C. — Skinn. 25 Mich 33 Car. 2. C. B. it was ruled, that if ir be a Quare Imp. by 
Common Law, then there ſhall be no Coſts, but otherwiſe if it be by Statute; And if the Church 
is full of the Defendant by Inſtitution, then it is a Qua. Imp. within the Statute, but if it is nor, 
then it is at Common Law; and cites Co. Ent. 508, 50g. 4 | 
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Brown 98. 19. On a Libel for Zithes, the Detendant ſugge/ted a Modus as to Part. 
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In Deces 12. So in a Decies Tantum the Plaintiff hall recover no Coſts. þ, 
Jantum, Coſts, pl. 1. Cites 27 H. 6. 10. | 
which is a | | 


] and 
K. it 


Law of Creation, the Plaintift ſhall recover the Penalty given by the Statute [38 E z. cab 12 
no more; becauſe it is a Law ot Creation; per Cur. 10 Rep. 116. b. Mich. 10. Jac. 6. 
Pilfold's Caſe, cites 2 H. 4. 17. b. „ | 


10 Rep. 116. 13. Contra it is ſaid in Raviſhment of Ward, Br. Colts, pl. 1. Ge. 

"9 T9" 24 4. 0. 1% ie 1 85 1 e | 
14. W. brought an Action upon the Statute 1 & 2 P. & 1. againg 
B. for unlawſul impounding of Diſtreſſes, and was Nonſuit ; It was moyeq 
by Shuttleworch Serjeant, it the Defendant ſhould have Coſts upon the 
Statute of 23 H. 8. and it was adjudged, that he ſhould not; and that ap- 
pears clearly by the Words of the Statute &c. for this Action is not con. 
ceived upon any Matter which is compriſed within the ſaid Statute and 
alſo the Statute upon which this Action is grounded, was made aſter te 
ſaid Statute of 23 H. 8. which gives Colts, and therefore the ſaid ga. 
tute 23 H. 8. and the Remedy of it, cannot extend to any Action done l) 

1 &c 2 P. G M. And Rhodes]. ſaid, it was ſo adjudged in 8 Eliz. 
3 Le. 92. Paſch. 26 Eliz. in C. B. Wrennam v. Bullman, 
15. Debt brought in B. R. for 16s. Coffs of Suit giver in an Infe. 
rior Court upon a Nonſuit upon the Statute of 23 H. 8. Adjudged that 
the Action did lie, tho' againſt the Statute of Glouceſter, which is, 
that no Action ſhall be brought here tor any Sum under 40 8. Cro, E. 
906. pl. 11. Paſch. 30 Eliz. B. R.Harward v. Furborne, 
106. Avowry for an Amercement in a Leet, for not doing Suit, the Plain. 
tiff was nonſuited, for which the Defendant had a Return, and he 
prayed his Coſts, but the Opinion of the Court was, he thould not 
baue Cofts, for it is not ſuch a Thing for which the Statute doth give 5 
Coſts, for it extends only to Cuſtoms and Services, Cro. E. Zoo. pl. 17. 
, d ͤ v 0 
17. Action upon the Statute 5 Eliz. for Perjury, it was found for the 
Defendant, and 91. aſſeſſed for Coſts to him; and it was moved, that 
Coſts ſhall not be given againſt the Plaintiff, for he ſueth as a Party 
grieved, and not as a common Informer, and ſo not within the Statute. 
28 Eliz. but it was anſwered, that Cos ball be here upon the Statute 
21 H. 8. which giveth it upon every Action upon Statute. Gawdy, 
this cannot be, tor the Statute 5 Eliz. was made after that Statute. 
” "ord of ic, Cro. E. 197. pl. 4 Paſch. 32 Eliz. in B. R. Spire v. 
=_—_ JJJCVTCCCCCCCCCCCCCCCC wi) . 
18. In Battery, the Defendant was Bail for A. and B. who afterwards 
ere condemned; Error was brought in the Exchequer Chamber, and 
the firſt Fudement was affirmed, and other new Cofts given by the ſuſti- 
ces there, and the Record was remanded into B. R. and now a Scire 
Facias was prayed againſt the Bail, as well tor the Damages upon the 
firſt judgment, as for the Coſts given in the Exchequer; It was the 
Opinion of the Court, that the Bail was not chargeable with the neu 
| Cofts, tor they take upon them to pay only the Condemnation of this 
Court, and not of any other Court. Cro. E. 587. pl. 21. Mich. 39 

& 40 Eliz. B. N -Penrugdock . Errington, oo 


5. C. ſeems of the Tirhes, and a Contract executed in Satisfaction for the Reſt; and 
1 4 on becauſe he proved not his Suggeſtion within 6 Months, the Parſon had 
Yely, a Conſultation, and Cofts aſſeſſed. In Debt brought in C. B. tor the 
_ Colts, the Plaintiff had Judgment, Error was brought in B. R. and 
 alligned, that no Coſts ought to be aſſeſſed, becauſe the $27:/10n tor 

the Prohibition was grounded upon the Modus, which muſt be prov, 

and alſo upon the Contract, which needs no Proof, and therefore the Sig- 

geſtion being entire, and Part of it needing no Proof, they could nv! 
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give any Coſts; For that is where the whole Matter of the Suggeſtion 

requires Proof. Velv. 119. Hill. 5 Jac. B. R. Cobb v. Hunt. 

20. Note, it was the Opinion of all the Juſtices, and fo declared, 

chat it the Plaintiff in an Eiect ione Firing doth miſtake his Declaration, 

chat the Defendant in ſuch Caſe ſhall have his Coſts of the Plaintiff by 

rcaſon of his unjuſt Vexation. Godb. 345. pl. 439. Trin. 21 Jac.' 

B. R. Anon. 5 

21. In Aſſiſe brought againſt D. the Plaintiff was Nonſuit, and P. 

moved to have Coſts, and ic was denied by the whole Court, becauſe 

an Aſſiſe is not within the Words of the Statute. Brownl. 28, 29. 

4 1 In an Action for Jandring the Defendant's Title the Plaintiff had Cro. C. 140 
3 judgment. It was aſſign'd tor Error, that 108. Damages were given, 7 16. 
and yet 11 J. was given for Coſts. The Ch. J. thought it Error, be- Harwood. 
cauſe Action on the Caſe for Slander was within the Statute 21 Jac. S. C held 
cap. 16.] but the three others e contra; For tho! it is within the firſt accordingly, 
. as to Actions to be brought within the time limited, becauſe but fas, 


in that Caſe the Words of the Statute are General, Actions on che C. | hens 


and this ought to be to the Perſon of a Man, and not to the Title of Lands ; Palm. 529. 
For this is not properly a Slander, but a Cauſe of Damage. Jo. 196. NN 5 
pl. 8. Mich. 4 Car. B. R. Low v. Harewood. . 424 8 1 


. in Marg. cites 8. CG. 
23. F. brought an Action of Treſpaſs againſt D. for entring into his Houſe, 
and breaking open his Cheſt, and taking away his Goods, The Detendant 
pleaded a ſpecial Plea, viz. that he did ic by way of Diſtreſs tor Rent 
due unto him. The Plaintiff replied, De Injuria ſua propria abſque 
tali Cauſa; upon this an Iſſue was joined, and a Verdict found for the 
Plaintiff. Roll Ch. J. faid, that he muſt pay Coſts, otherwiſe there 
ſhall be Vexation without amends; therefore let the Plaintiff take his 
Judgment. Sty. 153. Mich. 24 Car. B. R. Frank v. Dixon, 
24. Plaintiff in a Scandalum Magnatum ſhall have no Coſts, tho he 
has a Verdict. 2 Show. 506. pl. 467. Hill. 2 & 3 Car. 2. B. R. 
in a Nota at the End of the Caſe of Ld. Peterborough v. Williams. 
= 25. In an Action upon the Statute 8 H. 6. of forcible Entry, the Se- 
= Ccondary craved the Direction of the Court before he could tax Coſts 3 
and they were doubtful in it, and rather inclined the Plaintiff was to 
have no Coſts; But upon the View of ÞPilford's Caſe, in 10 Rep. and 
the Books there cited, they reſolved that he ſhould have treble Coſts. 
Vent. 22. 'Paſch. 21 Car, 2. B. R. Skier v. Atkinſon, 
26. Serjeant Darnel moved for the Defendant, that whereas the 
Judge that tried the Cauſe, certified only an Aſſault, and no Battery; yet 
the Plaintiff had ſued out and executed an Execution for his full Coſts, 
= Which exceeded the Damage, being under 40s. Holt. Ch. J. You 
= come too late, after Execution executed; You may take your Action. 
See Stat. 22 & 23 Car. 2. cap. 9. ad finem. Comb. 222. Mich. 
SW. & M. B. R. Phelps v. Rainer. . —— 
27. In Treſpaſs for digging in his Cloſe &c. there ſhall be no Coſts; 
Contra if that had been a carrying away. Hill. Y W. 3 B. R. Rey- 
nold v. Osborn. 1 . 8 
„28. In Treſpaſs for entring his Cloſe, and throwing down ſo many 
| Perch of Hedges, no Cofls; Contra if that had been a carrying away. 
Hill, 8 W. 3. Franklyn v. Jol land. 
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Caſe; yet the Clauſe for Coſts are, Actions on the Caſe tor Slander, to doubt.— 


) 8 ; : PO: held accord- 
ingly by three Juſtices, and Hide Ch. J. ſaid nothing one way or other. — Ley 82. Low v. 
Woodward S. C. refolv'd not to be within the Statute. — Gild. Hiſt, of C. B. 217. S. P. and 
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In Decie?s 12. So in a Decies Tantum the Plaintiff hall recover no Coſts. 65 
Tantum, * Colts, pl. 1. cites 27 H. 6. 10. 
whichtsa _ | | | | 

Law of Creation, the Plaintiff ſhall recover the Penalty given by the Statute [38 E 3. cap 12 
no more; becauſe it is a Law ot Creation; per Cur. 10 Rep. 116. b. Mich. 10. Jac. b. 
Pilfold's Caſe, cites 2 H. 4. 17. b. | e 


] and 
K. in 


10 Rep. 116. 13. Contra it is ſaid in Ravi/pment of Ward, Br. Coſts, pl. 1. dite. 
„ and 27 H. . 6. n | 8 
W 14. W. brought an Action upon the Statute 1 & 2 P. & M. againg 
B. ſor unlaw([ul impounding of Diftreſſes, and was Nonſuit ; It was moved 
by Shuttleworch Serjeant, it the Detendant ſhould have Coſts upon the 
Statute of 23 H. 8. and it was adjudged, that he ſhould not; and that a” 
pears clearly by the Words of the Statute &c. for this Action is not con. 


ceived upon any Matter which 1s compriſed within the ſaid Statute and 
alſo the Statute upon which this Action is grounded, was made atter te 

ſaid Statute of 23 H. 8. which gives Colts, and therefore the ſaid Hag. 

tutte 23 H. 8. and the Remedy of it, cannot extend to any Action dons by 2Y 
 1&2P.& M. And Rhodes J. ſaid, it was ſo adjudged in 8 El; - | 
3 Le. 92. Paſch. 26 Eliz. in C. B. Wrennam v. Bullman, 

15. Debt brought in B. R. for 16s. Coffs of Suit given in an Infe. 
rior Court upon a Nonſuit upon the Statute of 23 H. 8. Adjudged that 
the Action did lie, tho' againſt the Statute of Glouceſter, which is, 
that no Action ſhall be brought here for any Sum under 40s, Cro. E. 
96. pl. 11. Paſch. 30 Eliz. B. R.Harward v. Furborne, | 
16. Avowry for an Amercement in a Leet, for not doing Suit, the Plain. 
tiff was nonſuited, for which the Detendant had a Return, and he 

rayed his Coſts, but the Opinion of the Court was, he ſhould not 
| have Cofts, for it is not ſuch a Thing for which the Statute doth give 
Coſts, for it extends only to Cuſtoms and Services, Cro. E. 300. pl. 15. 
%%% ͤ —— . —.. ĩ 
17. Action upon the Statute 5 Eliz. for Perjury, it was found for the 
Defendant, and 9 l. aſſeſſed for Colts to him; and it was moved, that 
Coſts ſhall not be given againſt the Plaintiff, for he ſueth as a Party 
grieved, and not as a common Informer, and ſo not within the Statute. 
28 Eliz. but it was anſwered, that Coffs ſball be here upon the Statute 
21 H. 8. which giveth it upon every Action upon Statute. Gawdy, 
this cannot be, for the Statute 5 Eliz. was made after that Statute. 
Luere of it, Cro. F. 177. pl. 4 Paſch. 32 Eliz. in B. K. Spirer 
mT oe eo es Es 
18. In Battery, the Defendant was Bail for A. and B. who afterwards 
were condemned ; Error was brought in the Exchequer Chamber, and 
the firſt Fudgment was affirmed, and other new Cofts given by the Julti- 
ces there, and the Record was remanded into B. R. and now a Scire 
Facias was prayed againſt the Bail, as well tor the Damages upon the 
firſt Judgment, as for the Coſts given in the Exchequer; It was the 
Opinion of the Court, that the Bail was not chargeable with the ne 
Coſts, tor they take upon them to pay only the Condemnation of this 
Court, and not of any other Court. Cro. E. 587. pl. 21. Mich. 39 

& 40 Eliz. B. R. Penruddock v. Errington. 5 
Brownl. 98. 19. On a Libel for Tithes, the Detendant ſuggeſted a Modis as to Pan 
5. C. teems of rhe Tithes, and à Contract executed in Satis[attion for the Reſt; aud 
ah 45 3 855 becauſe he proved not his Suggeſtion within 6 Months, the Parſon had 
5 a Conſultation, and Coſts aſſeſſed. In Debt brought in C. B. tor the 
Coſts, the Plaintiff had Judgment, Error was brought in B. R. and 
alligned, that no Coſts ought to be aſſeſſed, becauſe the 8772/7100 ſor 
the Prohibition was grounded upon the Modus, which muſt be provi1, 
and alſo upon the Contract, which needs no Proof, and therefore the S4g- 
geſtion being entire, and Part of it needing no Proof, they could n 
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give any Coſts ; For that is where the whole Matter of the Suggeſtion 


requires Proof. Yelv. 119. Hill. 5 Jac. B. R. Cobb v. Hunt. 

20. Note, it was the Opinion of all the Juſtices, and fo declared, 

chat if the Plaintiff in an Ejed tone Firmæ doth miſtake his Declaration, 

chat the Defendant in ſuch Caſe ſhall have his Cots of the Plaintiff by 

rcaſon of his unjuſt Vexation. Godb. 345. pl. 439. Trin. 21 Jac.' 

B. R. Anon. 3 = 

21. In Afiſe brought againit D. the Plaintiff was Nonſuit, and P. 

moved to have Coſts, and ic was denied by the whole Court, becauſe 

an Aſſiſe is not within the Words of the Statute. Brownl. 28, 29. 

Anon. N . | 

7 In an Action for „andring the Defendant's Title the Plaintiff had Cro. C. 140. 

Judgment. It was athgn'd tor Error, that 108. Damages were given, » 16. 

and yet 11 J. was given for Coſts. 'The Ch. J. thought it Error, be- eee 

cauſe Action on the Caſe for Slander was within the Statute 21 Jac. S. C held 

cap. 16.] but the three others e contra; For tho” it is within the firſt accordingly, 

2 as to Actions to be brought within the time limited, becauſe but lays, 

in that Caſe the Words of the Statute are General, Actions on che Cn Tema 

Caſe; yet the Clauſe for Coſts are, Actions on the Caſe tor Slander, to doubt. — 

and this ought to be to the Perſon of a Man, and not to the Title of Lands; Palm. 529. . 

Por this is not properly a Slander, but a Cauſe of Damage. Jo. 196, Harwood v. | i 

= pl. 8. Mich. 4 Car. B. R. Low v. Harewood. e _— SE "1 
| = | | PR 9 
2. V. 

Gilb. Hiſt. of C. B. 410. & F and 


8 
_” 


* 


ingly by three Juſtices, and Hide Ch. J. ſaid nothing one way or other. 
Woodward S. C. reſolv'd not to be within the Statute. 
in Marg. Cites 8. C. | | | 


23. F. brought an Action of Treſpaſs againſt D. for entring into his Houſe, 
and breaking open his Cheſt, and taking away his Goods, The Defendant 

= pleaded a ſpecial Plea, viz. that he did ic by way of Diſtreſs tor Rent 
= due unto him. The Plaintiff replied, De Injuria ſua propria abſque 
mali Cauſa; upon this an Iſſue was joined, and a Verdict found for the 
Plaintiff, Roll Ch. J. faid, that he muſt pay Cofts, otherwiſe there 
hall be Vexation without amends ; therefore let the Plaintiff take his 
Judgment. Sty. 153. Mich. 24 Car. B. R. Frank v. Dixon. 
24. Plaintiff in a Scandalum Magnatum ſhall have no Coſts, tho' he 
has a Verdict. 2 Show. 506. pl. 467. Hill. 2& 3 Car. 2. B. R. 
in a Nota at the End of the Cafe of Ld. Peterborough v. Williams. 

25. In an Action upon the Statute 8 H. 6. of forcible Entry, the Se- 
ondary craved the Direction of the Court before he could tax Cotts ; 
and they were doubtful in it, and rather inclined the Plaintiff was to 
have no Coſts; But upon the View of Ptlford's Cale, in 10 Rep. and 
the Books there cited, they reſolved that he ſhould have treble Cots. 
Vent. 22. Paſch. 21 Car. 2. B. R. Skier v. Atkinſon. J 
= _26. Serjeant Darnel moved tor the Detendant, that whereas the 
= Judge that tried the Cauſe, certified only an Aſſault, and no Battery ; yet 
= the Plaintiff had ſued out and executed an Execution for his full Colts, 
which exceeded the Damage, being under 4os. Holt. Ch. J. You 
come too late, after Execution executed; You may take your Action. 
See Stat. 22 & 23 Car. 2. cap. 9. ad finem. Comb. 222. Mich. 

SW. & M. B. R. Phelps v. Rainer. | 3 

27. In Treſpaſs for digging in his Cloſe &c. there ſhall be no Coſts; 

Contra if that had. been a carrying away, Hill. ) W. 3 B. R. Rey- 

nold v. Osborn. . 

„28. In Treſpaſs for entring his Cloſe, and throwing down ſo many 

Perch of Hedges, no Cofis ; Contra if that had been a carrying away. 
Hill. 8 W. 3. Franklyn v. Jolland. 
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cover his Coſts. 


MS. Tab. 1702. Warburton v. Warburton. 3 


to reſerve Coſts till after the Report, that the Court may have it in their 
. V. Bayiey.- - 


10 Part, and a Verdict for Lord Suſſex for ſome Lands in Poſſeficn, an! 
ſeveral other Defendants nam'd in the Rule with my Lord Suitex Were. 


dict that they were Not Guilty; Per Cur. upon 8 & Y W. z. cap 


quitted, they muſt have their Coſts; as to the other Deſendants named 


fendants on a Trial at Bar. Mich. 9 Ann. Regin. B. R. Ld. Suſſex's Cafe, 
Rails, pro Fenſura, and for ſpoiling of his Lochs thereto affix'd ; Coſts de. 
nyed. N 
a Writ of Inquiry on one Promiſe (where two are in the Declaration, and to 
one a Demurrer &c. & Judic* pro Quer' and Non Afſumptir to the 


be general. Hill. 11 Ann. B. R. Baker v. Campbell, for the Colts 
of Suit are the ſame whether the iſt. or 2d. Promiſe be not perform'd 


be intricate and doubtſul there ſhall be no Coſts. M.S. Tab. March gt 
. 88 e 


Treſpaſs was wilſiul the Judge would certify, tho' no Malice prov'd, 
PR, rene Een Cots 


for a Certificate, becauſe it is admitted by the Plea. 


Coits. 
29. 8 8 9. N. 3. cap. 10.S. 3. In all Actions of Waſte and 5 
ons of Dell upon the Statute jor not ſetting lorth J'ithes, wherein 7; . 
gle Value or Damage found by the Fury fall not exceed 20 INebles, and is 
all Writs of Scire Facias and Prohibitions, the Plaintiff ohtainiys ud, 
ment of Execution after Plea pleaded, or Demurrer joined, Call llc (a 5 


— — — 


R Winne NITY3. Er I 
TL "I * 


30. It is the Conrſe of the Court of Exchequer, that Plaintiffs j,,n 
have Cofts in Equity, where they recover, without any Order for thy, 
31, If a Bill in Equity be brought for Partition, no Coſts 8 e 
had on either fide, becauſe it is an amicable Suit; ſo it is at Law; Per 


the Maſter of the Rolls. Paſch. 7 Ann, = 
32. Conſtant Courſe of the Court, where mutual Account is decree 
9 


Power to punith the wrong doer. M. S. Tab. Feb 16th 1709. Rider 
33. In Ejectment of Lands in Kent, there was a Verdict Pro Oler at 


"= 
8 
= 
3 


acquitted ; as to ſeveral other Defendants in other Rules there was a Ver. 
10. as to all theſe Defendants nam'd in the Rule where all were 4. 
in the Rule with my Ld, Suſſex. where Part is found againft them 
tho' acquitted, they are not to have their Coſts, and the Court cert. 
fied, that there was a reaſonable Cauſe for making ſuch Perſons De 

34. Treſpaſs tor breaking his Cloſe, and for breaking down of his 
Trin. 11 Ann. B. R. Mabbot v. Whitnell. 


35. In Caſe for Words, or an Aſumpſit where Damages are taken c 
one Promiſe only, or one Set of the Words, Coits are given generally; So cn 


other, and a Noli Proſequi &c.) the Damages and Coſts of the Suit ſhall 
306. Coſts ſhall follow the Event of an Account, but if the Account 


37. Held by Judge Eyre in Eſſex, Lent Aff, 1719, that where 2 


38. And alſo, that where Son Aſſault is pleaded there is no Occaſion 


39. Upon a Writ of Inquiry executed after Fudgment by Default in « 
Prohibition, Plaintiff ſhall have his Colts; adjudg'd in C. B. and at- 
firm'd in Error. Comyns's Rep. 335. Mich. 6 Geo. 1. Bettyſon v. 
Savage. e e eee | 
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ſhall be awarded to the Lord. 45 Ed. 3. 9. 


Colts. —.— 


(C) In Replevin. 


Eplevin againſt two; the one came and avowed for himſelf, and 
confeſſed for his Companion for Rent Arrear ; the Plaintiff Riens 
Arrear, and ſo to Iſſue, and the Plaintiff prayed Proceſs againft the 
other; Per Hill, he is out of the Court, and you ſhall recover your 

Damages for all againſt him who pleaded &c. Nota. Br. Replevin, 

pl. 24. cites 21 E. 3. 20. „ e „ 
2. In Replevin, the Defendant claimed Property, upon which they It the De- 
were at Iſſue, and found for the Plaintiff to the Damage of 20 Marks, and ſendant 


the taking of a Cow ; the Defendant prayed that the Plaintiff might no; aims Pro- 


have Recovery of the Damages for the Cow, till the Beaſts of the Deten- 1 
dant, which the Plaintiff has in Withernam, of which Cape iſſued a- is found a- 


gainſt the Plaintiff, are delivered; ſed non Allocatur. Per Tirwhit up- gainſt him, 


Sa this Proceſs againſt the Plaintiff tor the Withernam the Defendant the Plaintiff 


p 5 vi £ ; . 0 ball | 
| ſhall recover Damages againſt the Plaintiff for the Detinue of the © Dome 


Withernam 3 quære, for by the Reporter a Man cannot recover Daima- Br. Replevin 

ges without Original. Br. Damages, pl. 50. cites 11 H. 4. 10. pl. 15. cites 
z. In Replevin, the Defendant juſtiſy d as Bailiff ; the Plaintiſf pleaded 7 4-07; 
Fointenancy in the Land with J. MH. and Day was given in the ſame 

Term, and at the Day the Court demanded the Defendant, who made De- 

fault, and the Plaintiff recovered Damages 41. becauſe he had conteſs'd 

the Taking, and did not maintain it. Br. Default, pl. 24. cites 13 


J. If a Man takes Cattle for Damage-feaſant, and the other tenders Ibid. in the 


Amends, and he refuſes it &c. now it he ſues a Replevin for the neu Notes 
Cattle, he ſhall recover Damages only for the detaining of them, and not r 


; if , 1 | ſays. 8 
for the taking of them; for that the ſame was lawſul, and therefore no 85 Ed. 3 


Return ſhall be. F. N. B. 69. (G.) cites 22 H. J. 30. Contra in Caſe 8. b 3 4 
| | os, „„ 5 | ff 800 if-- 


| Trefj als. | 
a T5 the other 


had them in Pound before Amends tendered, it is then too late to tender the Amends, and on the Avow ry 


the Defendant ſhall have no Return till a new Tender, and then the Party may have Detin 
13 H. 4. 19.14 H. 4. 4. And if he tenders before the Taking, the Taking is tortious, 
if immediately on the Taking the Detainer 1s ſo, and he may recover Damages for it, 


5. And in a Replevin, if the Plaintiff declares, that the Defendant yet g, it the 


23 bas, and detains the Cattle, and the Defendant appears, and atterwards Defendant 
= makes Default, the Plaintiff ſball have Judgment to recover all in Dama- claims Pro- 


ges, as well the Value of the Cattle, as Damages tor the Taking of en. or ſays 
chem, aud bis Coſts. F. N. B. 69. (L) cites M. 8 H. 8. Rot. 108, = . 


2 Re a AE: | Not fake &c. 
if in the mean Time the Beaſt die, or are Sold, ſo that he cannot have a Return, he may recover all in 


Damages, if it be found for him. TIoid in the new Notes there (c) cites H. 4 18. 


| — The De- 
fendant claimed Property in C. B. and they are at Iſſue, and it was found for the Plaintiff, it ſeems "i 
ſhall recover the Value of the. Thing taken, and his Damages. Ibid Cites 11 H. & 1. - It the 


Defendant makes Conuſance, and avows, and after Day given over mak 


f : r D | es Default, the Plaiatif ſhall 
recover his Damages by Taxation of the Court. Ibid. cites 14 H. & . OO | 


6.7 H. 8. cap. 4. F. 3. Every Avcwant; and other Perſon, that 
makes Avowry or Conuſance, or juſtifies as Bailiff in Replevin or Second 
ellverance for Rent, Cuſtom, or Service, if the Plaintiff be larred, 
all recover Damages and Coſts. _ — — 
7. In ſecond Deliverance the Plaintiff was nonſuited, and the Defen- 


dant prayed his Damages and Cofts by the Statute 5 H. 8. cap. 4. Quo d 


Nota; and the Statute is, that where he is barr'd, or the Matter 


4.4.--::.- tound 


2 


ue. Quære 
7 Ed. 3. S. and 
and no Return 
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2 
„ Coſts 

found againſt him, there the Defendant thall recover Damages ;. Quag 
Nota. Br. Second Deliverance, pl. 1. cites 19 H. 8. 8. 
8. If the Avowant recovers in Replevin he ſhall not recover Da 
mages ſor the Time mean, but only for the Treſpaſs done at the Tim of * 

Taking ; Per tot. Cur. and faid that it had been always taken , 

Dal. 52. pl. 23. Anno 5 Eliz. Anon, 

Cro. E. 320. 9. Error of a Judgment in Replevin, where the Defendant avgy,4 
pl. 4. Haſe for an Eftray, and had a Return thereof awarded, with Coſts and Ja. 
— 1 mages; Error was aſſigned, for that no Coſts and Damages are give 
; Fi. :; g : | R Sten. 

26 Eliz, in this Caſe, either by the Statute, ) H. 8. or 21 H. 8. tor they are 
S. C. this given only in Avowries for Rents, Cuſtoms, Services, or tor Damage ; 
Caſe was Feaſant; the Court conceived that it was Error, but would adviſe, Pt 
moved gain ,dornatur. Cro. E. 25). pl. 36. Mich. 33 & 34 Eliz. B. R. Haſlip v. 
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ard divers | : | 
Perecedents Chaplin. 1 . | EO | 
were ſhewn out of C B. that always fince the Statute Damages and Coſts had been given to the 
Avowant for Amercements in Leets, and for Heriots and other Caſes not mentioned in the Statüte 
And the ſuſtices conceived that their Courſe being ſo ſince the Statute, the Law ſhall be conſtrued to be 
ſo; And ſo inclin'd in their Opinion. But the Judgment was reverſed for a Fault in the Repleyin 
u. 13. Haſelwood's Caſe S. C. accordingly. 8 „ e 


10. If a Man has Fudgment in the Second Deliverance there ſhall be 
Return Irrepleviſable aud he ſhall recover Damages, Goldsb. 185, pl. 
e /// ß e 
Cro. J. 520. 11. In Replevin the Defendants avowed for an Amercement of 10 
P'. 3. Samuel aſſeſſed in the Sheriff *s Tourn for not repairing of a Way, which by Cuſter, 
S C. The they olig hit for to repair; It being found for the Avowants, the Fury al. 
Court at ſeſſed Cots and Damages. It was objected, that the Coſts and Dama- 
firſt were in ges ought not to be given by the Statute of 21 H. 8. [cap. 19.] Which 
5 1 8 did not extend to Amercements in Turns and Leets, but only to Rents, 
anion Cuſtoms, and Services. It was anſwered, that the Colts and Dama- 
on Conſide- ges were well aſſeſſed, and cited 8 Rep. 38. Grielley's Caſe, and 
ration of fſoyner's Caſe, that the Avowant, tor an Amercement in a Leet, thould 
ne Statute nA Dam: hir no lu 5 | | | 
the Statute, have Coſts and Damages, but no judgment appears. Mo. 893, pl. 
which gives a 4 . 3 1 1 1 * 
Colts in 1257. Hill. 14. 1 Jac. C. B. Loder v. Smell. FE 
every Acti- JV On Tl Arps gf I IE 5 3 
on hs the Plaintiff ſhould have Coſts, they held the Avowant ſhould have Coſts, but adviſed 
| him to releaſe his Damages, and take his Judgment for his Coſts, and to have Return, and ſo it vas 
adjudg'd, and cites like Judgment given 38 Eliz. Chapley v. Harſley; and Mich, 44 & 45 Eliz. 


Mackword v. Shepherd. ——2 Roll Rep. 74. S. C. adjudged that the Plaintiff ſhould have Coſts, 
but the Court doubted whether he ſhould have Damages, and therefore ordered him to releaſe his 

Damages. No e 2 „ | | 

S C. cited 12, Replevin ; The Detendant avows for 36/. Rent for a Year and 
2 Luw. ha,, being 25 1.[241.] by the Year ; theP/a:ntiff pleads Payment of 121. 

5 and and audt her Iſſue was brought for the 24 J. and for the I. 1/ſue it 


| Winnard v. was found for the Plaintiff and Damages and Coſts taxed by the Fury ; 
Foſter, but it was found againſt the Plaintiff for the 2d. Iſſue, and now mon- 
2 2 ed, that the Juries finding of Coſts and Charges for the Plaincitt is 
But the Re. void; for when Part is found for the Avowant, he ſhall have Retum, 
porter ſays and Damages and Coſts, and the Return ſhall be for the Defendant, 
that in the here any Part is found for him; wheretcre it was adjudged ac- 


Reportof cordingly. Cro. J. 473. pl. 3. Paſch. 19. Jac. B. R. Den 


_ J 
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this Caſe - 


poſes) 2 3 3 5 5 i 
Roll Rep. 47 by the Name of Denton and Parſon's Caſe, it is ſaid, that Whitlock mov'd to hare 
ſudgment for the Coſts and Damages found by the Jury for the Plaintiff, according to 2 H 6. 1. fd 
that Whitlock J. anſwer'd him, that this he could rot have, becauſe the Avowant is Actor, and he 
is as a Plaintiff in other Actions, and he had good Cauſe of taking the Beaſts ; that at the Time of the 
nid Caſe of 2H 6. t. no Law was made which gave the Avowant Coſts till 21 H. 8. But Doce- 
ridge bid him take his ud gment at his Peril ; For that they would not direct him, And Serie” 
Lutwich adds, that in Brownl. 173. it is expreſs]y ſaid, and with a Nota in the Margin, that vp" 
ery for Rent the Plaintiff jor Part Fleaded 1o)ment, and gelte dit on Heer. ind the ine Ml 
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is found for the Plaintiff, and the other ſor the Defendant ; the Plaintiff ſhall 


intended | 
dere ien in the Fact of the Caſe, and then 


ter d upon t 


13. Executor ſhall have Coſts in Replevin; Reſoly'd. 2 Roll Rep. 


457. Trin. 22 Jac. B. R. Farnell v. Keightly. 
4 
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recover his Coſts and Dama- 
res, and the Defendant ſhall have Judgment of Returno Habendo, and no Coſts and Damages; But that 


the Reporter [Brownlow] thought otheraviſe, if there are two ſeveral Avowwries; for then they 
recover Coſts and Damages on both Sides; And Serjeant Lutwich ſays it is probable that the Caſe 
by Brownlow was the Caſe of Denton v. Parſons, reported in 2 Roll Rep. 34. For it agrees 


ſhall 


the Serjeant adds a Copy of the Judgment it ſelf as eu- 
he Record, | | . 


4. In Replevinot a Difreſs taken for a Penalty forfeited to the Ld. Jo. 421. pl. 


of the Manor for Breach of a By-Law ; one Queſtion was, whether 9; Hill. 14 

Dam d Coſts ſhould be gi the Def * Car and 
Damages and Coſts thould be given to the Defendant upon the Statute 424 Trin 
H. 8. cap. 4. and 21 H. 8. cap. 19? but it was not reſolv'd. i; Car 
Cro. C. 497- pl. 2. Paſch. 14 Car. and 532. pl. 11. Hill. 14 Car. B. R. James 
B. R. James v. Tutney. e I Tintney 

| LY | Court divided. —— Mar. 28. pl. 64. S. C. accordingly. 


15. A Nomine Peng is an uncertain Thing, and comes not within 


the Statute of 21 H. 8. touching Avowries as a Rent-Charge does, 
- which is certain. Arg. Sty. 4. Hill 21 Car. B. R. in Caſe of Re- 


mington v. Kingerby. | 5 5 . Ee 
16. In Replevin the Detendant avowed for a Rent-Charge, and the 


| Plaintiff perceiving that the Jury would find tor the Detendant, be- 


ing call'd, when they were ready to give their Verdict, would not appear; 


However, the Court took the Verdict, which found for the Defendant, ; 


and aſſeſs'd Damages and Colts, 2 Sid, 155. 1659. B. R. Lacy v. 


Berry. 


called Maiden-Lane, and that ea injuſte detinuit &c. The Detendant 


ſaid, that the Place contain'd a Meſuage with the Appurtenances in 
the Pariſh of St. P. &c. and that H. M. Was ſeiſed in Fee thereot, | 
and demis'd it to the Detendant for 21 Years, and that the Detendanc 
demis'd it to James Peddy for a Year at the Rent of 28 I. payable 


Quarterly, and avow'd tor a Quarter's Rent. This Avowry, was held 


to be 11] without Queſtion, becauſe the Caption of the Beaſts in the 
Count ought to be traverſed, and cited 21 E. 4. 64. 9. H. 6. 39. But 
exception being taken to the Variance &c. Detinet in the Writ and 


Detinuit in the Count, they agreed to amend on both Sides, and ſo that 


Point was not refolved ; But Serjeant Lutwich ſays it ſeems a material 


Variance, for in the Detinet the Plaintiff ſhall recover as well the 
Value of Goods, as Damages tor che Taking, and cites F. N. B. 69. 
(L) and Co. Ent. 610, 611. But when Writ and Count are in the 


= DUciinuit, he ſhall only recover tor the taking, becauſe this implies 
chat the Plaintiff had his Goods again, and cites Hill. 1 
& 2Lutw. 1147. 1150. Mich, 2 Jac. 2. Petree v. Duke. 


18. Plaintiff in Replevin was Nonſuit, and on Error in B. R. Fud 


= 17. In Replevin, the Writ was in the Detinet, and the Plaintiff de- 
= Cclaredof a taking Goods at the Pariſh of St. M. &c. in a Place there 


4 E. 2. 421. 


ment afirm'd. Defendant ſhall not have Coſts, becauſe he is not wich- & C. 


any of the Statutes as to Delay of Execution, and Statutes that give 
Coſts ſhall never be extended beyond the Letter; For Coſts are in the 


Nature of a Penalty. Carth. 179. Hill. 2 & 3 W. & M. in B. R. 
Coan v. Bowles. 5 


19. In Replevin, the Defendant avow'd and the Plaintiff being non- 12 Mod. 


perſedeas to the Retorno habendo, but not to the Writ of Enquiry of 
Damages; for theſe Damages are not for the Thing avowed for, but are 


given by the Statute of 21 II. 8. cap. 19. as a Compenſation for the 


Expence 


ht a Writ of Second Deliverance, whereupon it was inoved 547. C. 


to ſtay the Writ of Enquiry of Damages; Et per Cur. this is a Su— * 


21 Salk, 205, 
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Loe. 146. at the End of the Caſe of Winne v. Loid. 


226 / £1 
_— 


Expence and Trouble the Avowant has undergone, Salk, gg. pl. 6 
Trin. 13 W. 3. B. R. Pratt v. Rutlidge. . 
20. No Colts in Replevin for the Deſendant, iſ the Plainti confeſſes t 
Plea in Abatement to be true. 2 Lord Raym. Rep. 788. Trin. I "og 
Smith v. Walker and N ois. T9” 
21. In Replevin the Plaintiff declares for the taking of his Cattle in 
certain Place called B. The Detendant pleads in Avatement, that 1 
took them in a certain Place called C. abſque hoc quod cepit in preg to 
vocat.” B. prout &c. & pro returno habendo he avows &c. The Pq. 
tif confeſſed the Caption to be in C. and thereupon the Avowant had Tuch. 
ment that the Writ ſhould abate, and for the Return of the Cattle. It w., 
| Reſolved by the Court, that would not have Coſts ; for the Stary;. 
21 H. 8. cap. 19. does not extend extend to this Caſe, but gives Colt; 
only when the Plaintiff is nonſuited, and the Statute of 7 H. 8. ;, 
4. gives Coſts only when the Plaintiff is barred ; but here the Plaint} 
is neither barred nor non-ſuited, but the Writ only abates ; and he may 
have a new Writ, and is not put to his Second Deliverance. Comynss 
Rep. 122. Trin. 1 Ann. in B. R. Smith v. Walgravp eee 


(D) Ina Writ | of Error. 


1% ) 1. 3 HF. J. cap. 10. JF a Perſon bound by a Fudgment before Executin 
Sat ro OG I ſue aWritef Error to reverſe it, and the Fudrmen | 
Jim be affirmed, the Writ diſcontinued &. the Defendant ſpall recover Cofts ani 


Act, and 


| enaits, tba Damages. 


from thence- 


ſorth the ſame ſpall be put in Execution. 


8. P. cited 2, In Error of a Judgment in C. B in Furmedon the Fudgment un. 


by the BL affirm'd ; And it was moved to have Coſts and Damages tor the Delay 
3 Fs ot Execution upon the Statute H. J. cap. 10. whereupon it was doubt- / 


146. in Caſe ed, becauſe it was in a Formedon in which (being the principal Action) 


of Winne no Coſts were allowable ; Bur notwithſtanding, upon conſidering the 
v. Loyd. Statute, which is General, viz. © That it a Writ of Error was brought 


c before Execution, and the Judgment be atterwards affirmed, the 
% Demandant or Plaintiff ſhall have Colts and Damages, And it men- 
tions not any Action, they all reſolv'd that Cofts and Damages hall be 

given for Delay of Execution, though in the firſt Action no Damages were 
recoverable ; and Judgment accordingly. Cro. E. 616, 617. pl. 1. Mich. 
40 & 41 Eliz. B. R. Graves v. Short. „ 


3. In all Caſes of Writs of Error before the Judges and Barons in the 


_ Exchequer Chamber, they, at the Prayer of the Party, thall award Colts 


and Damages to the Plaintiff in the firſt Suit for his Delay and Vexation, 


and this by the Statute 3 H. 7. cap. 10 But if the Plaintiff in the 
Writ cf Error was Plaintiff in the firſt Suit, then no Coſts and Damages 
ſhall be given in Caſe where the Plaintiff or Demandant has Execution f 
the firft Fudgment, 2 And. 123. pl. 68. Anon. 8 „ 
5 Rep. 100. 8. Coſts are allowable in every Caſe where a Writ of Error is brought 


b. Penrud- before Execution ſued, it is the Diſcretion of the Court what Colts ſhall 


ders balk be allowed, and though the Matter upon the Writ brought was doudt- 


S P docs ful, yet there was not any Caſe, but that Coſts are allowable ; But the 
not appear. Coſts mutt not be denied by the Court, and theretore the Plaintiff in 
S.C. the Writ of Error was awarded to pay Coſts, Cro. E. 659. pl. 4. Paſch. 


cited in a 


Nora of the 41 Eliz. B. R. Penruddock v. Clark. 


Reporter. 
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here the Judgment 


ſedeas 


C held accordingly. 


1 denied to give Colts, becauſe there is not any Delay of Execution, and at 


R. Harding v. Randall. 


—— ———— ͤA vd⅛.—— en Err — — _ 


ä — 


— 


* Judgment was given for the Defendant in C. B. and that ꝓudement 


was affirmed, and 101. Cofts given in B. R. upon the Statute of 3 H. 7. 
It was moved, that the Coſts were not grantable, tor the Statute is 


here Judgment is given againſt the Deſendant, and he to delay the 


Execution brings a Writ of Error, and the Judgment is affirmed ; but 
is given for the Detendanc in C. B. fo no Execution 
was to be awarded there againſt him; and although the Plaintiff 
brought the Writ of Error, and the Judgment be affirmed, yet it is out 
of the Statute; and of that Opinion was the Court, wheretore a Super- 
was awarded to ſtay Execution for the Cyſts, Cro. C. 401. pl. 10. 
Hill. 9 Car. in B. R. Bawton v. Nichols. . 
6. A Judgment in Formedon in the Remainder being affirmed upon a 
Writ of Error brought in this Court, it was moved that the Defendant in 
the Writ of Error, being delayed in the Execution, might according to the 
Statute, 3 H. J. have Coſts. Reſolved, that becauſe there were no Colts 
nor Damages reeovered or allow'd in the firſt Action, ſo that no Exe- 
cution is delayed bur only tor the Land, that no Colts were allowable 
by that Statute. Cro. C. 425. pl. 15. Mich. 11 Car. in B. R. Smith v. 
J. 13 Car. 2. cap. 2. S. 10. If any Perſon ſhall ſue any Writ of Error If Admini- 
for Reverſal of any Judgment given after Verditt in any of the Courts afore- * ink 
ſaid, and the Fudgment be affirmed, ſuch Perſon ſhall pay the Defendant in Err 5 5 
Error double (ts. 5 = ſhall not 
8 | 8 5 8 © 5 5 pay any 
Coſts, though the Judgment be affirmed; for he is not a Perſon within the Intent of the Statute. 
Carth. 281. Trin. 5 W. & M. ia B. R. Gale v. Till. z Lev. 345.8. C. and the Court 


| me 288 de 28 7 | ſeemed to 
be of the ſame Opinion, but would adviſe; And Levins of Counſel for the Plaintiff, in the original 


Action, being ſatisfied with the Opinion of the Court, never moved it aterwards ——q Mod. 244. 8. 


8. Sec. 11. This Ad ſhall not extend to any Action popular, nor to any 
Adion upon any Penal Law, except Debt for not ſetting out Tithes, nor to 
any Indici ment, Preſentment, Inquiſition, Information, or Appeal. 
9. A Writ of Error was brought to reverſe a Common Recovery in Sid. 213. 
} ales, and Fudgment in the Common Recovery is affirmed ; and now pl. 12. S. C. 
Williams moved for Coſts tor the Defendant in the Wrir of Error, ac- but S. P. 
cording to 3 H. J. cap. 10. and although there is not any Delay here does not 
BITS * SG EL | >. Es: appear. 
according to the Words of the Statute, yet this is to be intended where 


es bogs | 1 7 | | Lev. 146. 
Execution may be, but here is no Execution to be had; Bur the Court S. C. and 
per Cur. no 
Coſts ſhall 


the Common Law there were no Coſts in a Wri 


Cor rot Error. Raym. 134. k. :.. | 
Trin. 1) Car. 2. B. R. Winne v. Lloyd. i , 388 
cauſe no Coſts or Damage in the Original Action. It is ſaid; that Hill. 11 Geo. 2 B Troy 3 


R. in Caſe of 


was held, that any Delay is good reaſon for Coſts, and ſo this Caſc: 
was denied, | jj 8 3 


Firguſon v. Rawlinſon, it 


10. A Writ of Error on a Judgment in C. B. in Ireland was affirmed 
in B. R. there, and Cots awarded to the Defendant in Error; A Writ of 
Error was brought here, and the Error aſſigned here was, that Coſts 
ought not to have been awarded upon ſuch Affirmance, becauſe our 
Statures do nor extend to Actions there. It was adjudged that the 
Judgment in B. R. in Ireland be reverſed quoad the Coſts only. Sid. 
357-pl. 11. Hill. 19 & 20 Car. 2. B. R. Exham v. Coniers. 

1. A Writ of Error was brought in Cam. Scacc. o 4 Judgment in 
B. R. alter Execution executed, and therefore it was moved, that the 
Maintift be diſcharged of Coſts; Per Cur. this is not within the Statute 


3 H. 7. cap. 10. becauſe no Execution is hereby delay'd, and alſo the Ex- 
chequer Chamber gives Coſts, 


2 Keb. 391. pl. 19. Trin. 20 Car, 2. B. 


4 R 12. B 


* - 
* 


Rawlinſon. 


Colts 5 


— . . 
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Court ſaid, 12. B. had Fudg ment in an Hjectment in C. B. and Fxeentc,, 7 
3 "REF 3 + N 99 6 


Nee e Damages and Cofts. F. brings Error, and the Fudginent 1; rie 
ſuch Dig. Whereupon B. prays his Cofts for his Delay and Charges, but could 1 


tinction. Hill. have them; for no Coſts were in fuch Caſe at the Commot 
11 Geo. 2. and the Statute of 3 H. 7. cap. 10. gives them only Where 
B. R. Fer- brought in Delay of Execution; ſo 19 H. ). cap. 20. And hele 


guſon v. 


1 Law, 
Error 1; 
KEE 
he had no Execution of the Term, yet he had ic ot his Cotts. Lem 
Trin. 22 Car. 2. in B. R. Foot v. Berkley. . 
13. Saunders on 3 Cr. prayed Coſts in a Writ ot Error op 2 7, 
ment in a .Ouare Impedit on Verdict againſt one, and on Demmer by 75 | 
other, Damages on 13 Car. 2. cap. | 2. Stat. 2.] that where [udyme, | g 
Verdict is given, the Party ſhall have double Coſts; the Cour agrecd 
on 3 H. J. cap. [10.] that F mo Execution were had of the Leeni .. 
Damages, the Party ſhall have Coſts for Delay of Execution in ing Pi, 
but on Cro. C. 425. Smyth v. Smyth, no Coſts can be atter Fa: cf 
cuted, becauſe no Delay; the late Statute ot 13 Car. 2. is only as to 15. 
Security, and by Rule of Court Colts were taxed Niti. 2 Keb. $92, 5 
60. Hilf 23 & 24. Car. 2. B. R. Bucke v. Afton, d 29 
14. Holt faid, if the Defendant pleads in Bar of the Writ of Fri. 
and has fudgment, that the Plaintiff be barred, then the Defendant ist 
have no Coſts; but where the Judgment is affirmed, the Delendant is 
to have Coſts upon the Statute of 3 H. J. cap. 10. Comb. 313. Hill. 6 
"ED. o FD Eon Ren 
15. Where a Writ of Error is brought, if the Party enters a Mu 
Proſ. no Coſts can be had; For the Statute gives Coſts in a Wit et 
Error only where it is in Dilatione Executionis ; Per Holt Ch. J. 5 Mad 
67. Mich. / W. 3. in Caſe of Winchurch v. Maſely. „ 
106. 889 N. 3. cap. 10. [II.] If after Fuigment for the Demandant 
the Plaintiſf or Demandant ſpall ſue a Writ of Error, and the Fugue 
ſhall be affirmed, or the Writ of Error diſcontinued, or the Plaintiff non(u; 
therein, the Defendant or Tenant ſhall have Fndyment to recover his Coſts, 
aud have Execution for the ſame by Capias ad Saitsjaciendum, Fieri Facias, 
or Elegit, VF . To 
i 175 No Coſts are to be had on a Writ or Error where the Fudge 
is reverſed. 8 Mod. 3 14. Mich. 11 Geo. 1. Wivell v. Stapleton. 
18. But it had been otherwiſe if the Judgment had been firmed. 8 Mod. 
314. Mich. 11 Geo. 1. Wivell v. Stapleton. J 
19. Where Judgment was againſt tuo, and a Writ of Error is brought 
by one, and quaſhed, the Defendant thall have Coſts. 8 Mod. 3 16. Mich. 
11 Geo. Cowper v. Ginger. d 8 


> - N . . 2 0 . . a 2 
n 


— On Demurrer. 


1. A T this Day, if a Demurrer be adjudg'd againſt the Plainif, WE 
he ſhall not pay Coſts, but Hall only be amerced. Jenk. 161. 


Ln. Ps SIO 
, 2. It was agreed upon Statute 23 H. 8. cap. 16, [15.] that if “ 
Debt there is a Demurrer which goes to the Action which 1s adi udget 
againſt the Plaintiff, the Defendant ſhall have Cofts, tho' it be out 0 
the Words of the Statute, and that ſo is the Courſe of the Court, and 
had been always allow'd, but if the Demurrer goes to the Writ only, and 
it is adjudg'd againſt the Plaintiff, the Defendant ſhall not have Coli: 
And, 117. pl. 163. Hill. 26 Eliz. Anon, 
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murrer to a Plea in Abatement 3 Per Holt Chief J. 12 Mod. 523. Trin. 13 W. 3. Anon. 
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Colts. Th 
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——_— 88 89 | : ; 3 | eee 
3. By Statute '/ Car. z. cap. J. S. 3. If upon an Avory in any of the 


Cunts of Weſtminſter, Fudgment be given on Demurrer for the Avowant, 


or him that maketh Cortuſance for Rent, he ſhall recover Cofts. 
4 88 9 V. 3 cap. 10 [I.] S. 2. If any Perſon Hall proſecute in This Statute 
any Court of Record any Action, wherein upon Demurrer Judgnient ſhall be does not ex- 


given againſt ſuch Plaintiff or Demandant, the Defendant or Tenant ſhall tend to 


| 57 7 g . 1 d 1 
have Fudgment to recover his Coffs, and have Execution for the ſame by N N 
Capias ad Satisfaciendum, Frers Facias,. or Elepit.- Boks co 
. upon a De- 


9 Aſumpſit; the Defendant pleaded his Privilege as an Officer of the Ld. Raym. 
Exchequer ia Abatement, and the Plea being held good upon Demurrer, 7 336» 


there was Judgment, quod Billa caſſetur; Et per Cur. it was held up- and S P. 


on the 8 9 M 3 cap. 11. That the Detendant ſhould have no Coſts, held accord- 


for the Act extends only to Demurrers in Bar, and not in Abatement, be- ingly. 


-—-—> 


cCauſe it ſpeaks of Suits which are vexatious, which does not appear to 9 wy 482 
the Court on Pleas in Abarement, but on Demurrers in Bar, where the x s v. 


Court ſees the Merits ot the Cauſe, it does, and it would be very hard 4 

if the Defendant ſhould have Coſts againſt the Plaintiff in ſuch a Caſe, ingly, an 
when the Plaintiff could have none againſt the Defendant, tho' he rn . ck 
ſhould have had Judgment, quod reſpondeat Ouſter, 1 Salk. 194. pl. they 814 
z. 10 W. 3. B. R. Thomas v. Lloyd. 5 N 

| for a Vexa- 


| tious Suit where the Defendant has] adgment upon a Plea in Abatement only. - 12 Mod. 195. 


S. C. held accordingly, and that ir muſt be underſtood of a Demurrer where there is a Judgment 
final. —8 P and the Statute meant only to give Coſts, where the Merits of the Cauſe was determined up- 


en the Demurrer 1 Salk 194. pl. 4. Mich. 2. Ann. B. R. Garland v. Extend. —6 Mod. 
88. Garden v. Exton, S. C. per Cur, accordingly ; For if there was ]udgment of Reſpondeas Ouſter 
for the Plaintiff, the Defendant :hould have no Coſts; and cited the Caſe of Thomas v. Floyd where 


the ſame had been reſoly'd belore.—— 2 Ld. Raym. Rep. 992. Garland v Exton, S. C. and 


6. 4& 5 Ann. cap. 16, Gives Coſts upon Inſufficiency of Matters in | 


Demurrers, and on Pleas utleſs the Fudge certify a probable Cauſe. 


— 


(F) Where Deſendant, or one or more of the De- 


ſendants ſhall have Coſts, 


1. 23 H. 8. cap. 1 J z Plaintiſ be nonſuit, or overthrown by Trial in See tit Non. 


5 | any Action of Treſpaſs, Debt, Covenant, Detinue, nr (f ) pl. 
Account, Action upon the Ciiſe Cc. the Defendant ſhall have Cofts ſet by n 


® rute more 
Judge of the Court. at large, and 


| 3 J. own Oe 5 the Notes 
there——— The Words of the Statute are confin'd to Wrongs done, or Debts, or Damages due 
to the Plaintiff or Plaintifts, and therefore an Executor or Adminiſtrator is not within the Statute, 
and then the Plaintiff pays no Ceiſts; For the Teſtator is as it were Plaintiff by him, and he is not to 
recover to his own Uſe; but iis Truſtee for the Creditors. Gilb. Hiſt. of C. B. 2179, ——So an 


8 1 — his Suit by Guardian, there can be no Malice ſuppoſed in him, Gilb. Hiſt, of 


2. 24 H. 8. cap. 8. No Cofts ſpall be awarded to the Defendant in Ar- 
r «— x·-— . 
3. Where an Original is liſcontinued, the Defendant ſhall not have 
Cotts ; But after a Diſcontiwuance in a Latitat, the Defendant ſhall have 
Colts by the Statute of 8 Eliz. cap. 2. Le. 105. pl. 142. Mich. 30 

Eliz, C. B. in Caſe of Beai v. Underwood, 
1 4. Aſ- 
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Ibid. cites 
The Attor 


v. Wil- 
lougbby & 
al“ like 

Point. . 


Hutt. 58. 
l'owuley v. 
Steel S. C. 
the Court 


was divided. 
Mar. 9. pl. 


S. P. does 
not appear. 


See tit. 
Nonſuit (P) 
pl S. this 

Statute and 


there. 


1 Alfop. v. Cleydon. 


Paſch. 4 ac. the other had Coſts, becauſe not charged with the Ottence tor hi. 
ney General quirted. Mo. 1170. pl. 1064. Mich. 3 Jac. in the Star Chamber. 


by the whole Court that the Defendant ſhall not have Coſts by 8 Elis. 
Cap. | 
1ſhould have recovered but treble Damages onl 


(. B. Peacock v. Steers. | 
25. S. C but 
Court doubted whether Coſts might be aſſeſſed, becauſe there was no Verdict 
| tord (Earl of) v. Waterhouſe. 


againſt one, and the other pleads Performance, which is found for him; 


Porter v. Harris. 


the Notes 


to convey &c. and that the Plaintiff 


4. Aſſumpſit; a ſpecial Verdict was found, and thereupon adjudged Fr 
the Defendant ; and it was now moved, whether the Detendanr hol 
have Coſts by the Statute of 23 H. 8. cap. 15. tor it was alleged, chat 
that is to be intended where the Plantiff is nonſuited, or a general Ver. 
dict paſſes againſt him, ſo as it appears that he has not any Cauſe ot 
Action; but the Court ruled, that he thould have Coſts; tor a ſpecial 
Verdiff is as well a Verdict for him, tor whom it is found, as a general 
Verdict, and there is not any Difference, when Judgment is given there. 
upon, but it is as if a general Verdict had been given tor the Deſen. 
dant, wherefore &c, Cro. E. 465. (bis) pl. 18. Paſch. 3$ Eliz. B. 


5. Where there were ſeveral Defendants, and only one was ſentence, 


the Sentence was, but with the other Otlences of which they were aa. 
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6. The Plaintiff brought two Actions upon 2 E. 6. for treble Dame 
&c. and he is Nonſuited in one Att ion, and diſcoutinies the other, and held 


gen hed 
AU ns be 
Rr Ie. 


or by 4 Jac. cap. 3. becauſe it the Plaintiff had recovered he 
y, by the Statute. Nor. 
J. Replevin againſt A. and B. A. pleaded Non cepit, and it was tount 
againſt him. B. avo d the taking for good Cuuje, and it was found t 
him. It was moved tor Colts againſt A. but [ic was anſwer'd,] that 
no Coſts ought to be given againſt him, becauſe, the other Iſſue bing 
found for B. his Companion ſhews that, the Plaintiff had no Cauſe of Adin, 
and ſaid it was ſo held within theſe rwo Years in B. R. in Caſe of 
Denton v. Blencherville, and che Court now ſeem'd of the ſame 
Opinion. 2 Roll. Rep. 140. Hill. 17 Jac. B. R. Anon, 
8. Ina Raviſhment of Ward, brought by an Executrix of her own 
Poſſeſſion; The Iſſue being upon the Tenure, and found tor the Deten- | 
dant the Queſtion was upon the Statute 4 ſac. cap. 3. if the Plaintiif 
ſhould pay Coſts? Three ſuſtices held that the Deſeudant ſhould not 
have Cofts, bur Yelverton e contra. Cro. C. 29. pl. 3. Hill. 1 Cur. 


136. Mich. 7 Jac. B. R. Cox v. Small. 


9. Error; Alter a ſpecial Verdict, and argus at the Bar, there ws 
Diſcontinuance entered by the Plaintiff, as it was agreed he might; It 
was moved, that Coſts might be affeſſed for the Detendant; Bar the 


given in the Caſe. Cro. C. 575. pl. 19. Hill. 15 Car. B. R. Oz 


10. In Covenant againſt two the Plaintiff has fudgement by Default 
Reſolv'd, that the Defendant ſhall have Coſtʒ upon the Verdict againit 
the Plaincifi, and the Plaintiff thall not have either Coſts or Damages 
againſt the other Defendant. Lev. 63. P'aſch. 14 Car. 2. B. R. 


Be. 
"= 
-vd 


II, 4 Fac. 1. cap. 3. If the Demandant cr Plaintiff be Nonſuit, e- 
overthrown by lawful Trial in any Action whaiſoever, the Defen1ant hal 
have Cofts. _ 3 

12. In a Warrantia Chartæ, the Count was, that the Defendant enferff d 
him, and covenanted that he was ſciſed of ago ate in Eee, and had rower 
ſould q uetly enjoy it from all former 
Grants &C. except a Term of 20 Nears 10one B. of tohich ſeven only were to an, 

| | an: 


—— — 


* * 


f 1 that the Detendant 9 Warrant the Premiſes to him againſt all 
1 and {ay's, that at the Time ot the Feoffment there were more than 
even Joars 10 come of the ſaid Term, and that one C. having Title entered 
"1nd expelled the Plaintiff, and the Deſendant retuſed ro Warrant the Te- 
nements to him. Upon Iſuue, that there were not more than ſeven Years to come 
of the ſaid Term, the Detendant had a Verdict ; and it was moved, that 
ke ought to have Coſts upon the Statute 4 Fac. cap. 3. wyich gives Coſts 
to the Defendant in all Caſes where the Plaintiff would have Coſts if 

the Verdict be for him, and by the Statute ot Glouceſter m: 1 1. Coſts 
are given in all Caſes Where Damages are to be recovered, and in a 
\Warrantia Chartæ the Demandant thall recover Damages; and tho” in 
this Caſe of Eviction of a Term an Action of Covenanc and not a \Var- 
rantia Chartæ had been the proper Remedy, yet lince the Defendant 
will accept Judgment in this Action, he ought to have his Coſts; But 
the Reporter lays Quere de Ceo, for it the Action does not lie, Judg- 
ment ought to agatult him tho the Verdict is tor him. 3 Lev. 321. 

Mich. 3 W. & XI. in C. B. Thomas v. Bligh. 5 

13, Where the Plaintif} diſcontinues with the Leave of the Court, the 
Detendant ought to have his Colts (as upon a Nonſuit) which cannot 
de Moderated ; Per Holt Ch. J. Comb. 299. Mich. 6 W. & M. in B. 
3 [[ VV 

14. It was moved, that one Defendant was put in by Fraud on Purpoſe. 

that he might make no Defence, but to ſecure the Plaintiff from paying 
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+ Colts, and theretore prayed, that if the Plaintiff were Nonſuit, or the o- 
5 tber Defendant had a Verdict, he might have his Coſts. Holt Ch. J. I 
Mt fear we cannot do it in any Caſe, unleſs in Ejectment, and there we'll not 
Ls compell the Defendant to contels Leaſe, Entry, and Outer, unleſs the 
7 os conſents. Comb. 364. Paſch 8 W. 3. in B. R. Wilcocks v. 
2 15. 8&9 W. 3. cap. 10. [1 1. S. 1. Where ſeveral Perſons ſhall be 
BR, Defendants in Treſpaj's, Aſſault, talſe Impriſonment, or Fjefione Firmæ, 
and any of them ſhall be acquitted by Virdict, he ſhall recover Cofts Ec. as 
Re if a Verdict had been given againſt the Plaintiff, and acquitted all the De- 
3 jendants, unleſs the Fudge before whom Ec. jhall, immediately aſter the 
oe, Trial, in open Court certify upon the Record, under his Hand, that there 
= was a reafonatle Cauſe for the making ſuch Perſon or Perſons Defendants, _ 
= 16 8.3. If the Plaintiff fhall become Nonſuit, or ſuffer a Diſcontinu-In a Sire 
55 ice, or a Verdict ſpall paſs againſt him, the Defendant ſpall recover his Facias a- 
= „ e 2ainſt Bail 
4 4 4 | which was 
It | oe | FFF Alſcontinued 
* 15 5 in R 8 1 7 3 be 2 a e 3 was pray 'd, this being a Diſcontinuance with- 
16 in 8 9 . z. for the Words there are, where the Party ſuffers a Diſcontinuance. Holt. Ch. J. this is 


only where the Party enters a Diſcontinuance, and not where it is only by Clip of the Clerks, 
Maſon. Mich. 6. Ann. —- 11 Mod. 120. pl. 6. Trin. 6 Ann, B K S. C. the Retur 
tres deptimanas Sanctæ Trin. the Court held it a void Writ; 


(as here) Prime v. 
1 was Die Lunz in 
For there is no ſuch Day, it being 


440 n 
ainſ 17. Four Perſons were arreſted by a Latitat in "Treſpaſs ; three of them 
m_ appear and pur in Bail, and tor want of a Declaration in Time take three 


| ja I] 
feoff's 


—_—_— 
__ 
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ſeveral Non Proſſes againſt the Plaintiff, and upon a Motion to ſer thoſe 
Non Profles atide for Irregularity, it hal! it was held per Cur. to be 

well enough; tor by the 8. E1iz. every Perſon is to have his Coſts &c. 
though at the firſt there was ſome Doubt with the Court, that there 
ought to have been one Non Profs only, ſor until the Declaration it 
was a Join:-Action, whereby the Plaintilf might fever his Demand, 
and make ſeveral Declarations. Trin. 8 Ann. B. R. Anon. 


'Owcl : G n 
3 18. An Information was brought at the Aſſes againſt che Defendant 
come, {ir Non-refidence, which being remov'd into B. R. by Certiorari, the Defen- 
J | ts ay — A 
ind t demurr'd for want of nn ; and upon Argument Judginent 


* oe ETD FIN DA * 
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242 _ Colts. 
was given for him; whereupon it was mov'd tor Colts upon the Status 
1 . of the * 18 Eliz. 5. and a Cafe of Cannon and Gooding Qui Pry 
rug <A Nixon. Mich 6 Geo. 1. was cited, whereupon an In | 
(A.$8z the Statute of the 1 & 2 P. & M. cap. 7. tor felling Wares by Re. 


Bur the Court agreed it was clearly within the Words and Meanir 


paying of Cofts, and then brought another Ejectment in this Court, upon 
which Defendant mov d that Proceedings mig ht be ſtay d in the lad, 1. 


bringing on the Cauſe by Proviſo; And the Ch. J. cited the Cale ot 
Fenwick v. Lord Grolvenor Salk. 258. where a Detendant in E. 
jectment, having Judgment againſt him, brought a Writ ot Error, 
and, pending that, a new Ejectment, which was not allow'd of, and 


Thruſtout on Demand of Park & Ux' v. Troubleſome. 


\ 
o 


tail the Defendant demurr'd, C. tor the want of a Joinder in Demut. 


2. B. R. Garland qui tam v. Burton. 


tinued, and fo the Plaintiff ro make his Election which he would pro. 
ceed upon; And it being objected that the Defendant; if he pleaſed, 
might have carried down either of the former to Trial, they ſaid, they 


. 8 Eliz. cap. 2. S. 3. FNOSTS, Damages, and Charges, ſpall be 6. 


not ſo kept, then the Plaintiff muſt declare at the next Court after A- 


formation oh 


a D 
9 Ba 25 n 2 
— EAR 3 
9 r F 
r * i 


on the Part of the Informer, Coits were order'd tor the Defendant 
On the contrary it was inſiſted, that this Caſe was not within the Sti. 
rure, there having been no Verdict, nor any Judgment upon the Merits. 

7 


of the Statute, for Judgment upon Demurrer is certainly a Judgmem 
of Law, and if Informers ſhould be allowed to bring Informations i, 
Courts which have no Juriſdictions, without the Puniſhment of Co. 
it would let in great Vexation, and the Statute be thereby halli 
evaded ; Whereupon it was referr'd to the Maiter &c. Mich 13 Geo 
19. The Plaintiff had brought tua Eject ments for the ſame Promi 
in C. B. but countermanded Notice of Trial Juft time enough to Prevent ti 


the Cofts of the two former had been paid; Bur the Court wou'd not & 
it, becauſe the Countermand being proper, no Colts are legally dus; 
Bur at another Day the Court finding it to be a Vexatious Proceedins 
granted a Rule to ſtay the laſt Ejectment till the former were diſco. 


wou'd not oblige a Detendant in Ejectment to hazard his Poſſeffion by 


was called by Lord Holt a riding Ejectment. Mich. 12 Geo. 2. B. R. 


— 1 & " * 1 . . * . . 8 


(G) Coſts. In what Caſes Defendant ſhall recover 
- 21,7 +... » Conrts. 


JJ  warded where the Plaintiff' doth delay, diſ. 
continue, or is Nonſuit in the Marſhalſea, and all other Corporations and 
Liberties, where the Courts are kept de Die in Diem; but there they are 


pearance, unleſs he have longer Time allowed by the Court, 
2. 16 Car. 1. cap. 15.8. 5. In all Caſes where the Plaintiffs or De- 
endants are to have Cofts by the Laws of this Realm, the Plaintiffs or De- 
fendants all have liks Cofts in the Stannary Courts. | 


(H) What 


1 p z 8 * 


* 


Colts. . 5 1 


(H) What Coſts; where tbere are ſeveral Actions 
= d Suits, * 


4 HERE a Man brings Debt in the Marſbalſea, or in London, 
N or elſewhere, upon an Obligation, and is hngly delay'd there, 
and nonfuited, and after takes a New Suit in C. B. and recovers and reco- 
vers his Debt, there he thall not recover his Damages for the Suit in 
the firſt Court, but only for the Suit in C. B. and tor the Detinue &c. 
which is intended Damage, and the firſt Term of Damages is intended 
Coſts. Br. Colts, pl. 24. cites 2 H. 4. 22. 5 J 
2. Where two bring Aſſiſe, and the one dies, by which the Writ abates, 

and another brings another Writ by Fourneys Accounts, and recovers, he 
ſhall have the Colts ot the firſt Suit, per Bagot; Quod Nota. Br. Colts, 

pl. 15. cites 9 E. 1 F 5 3 3 - 

4. If a Writ doth abate by the AF of God, in a new Writ by Fournies See Keilw. 
Accounts he ſhall have Colts tor the firſt, and the Proceedings there. 127, P. pl. 
= upon; but if the firft Writ be faulty in Default of the Demandant or — 99 
e; = Plaintifty in the 2d Writ the Demandant or Plaintiff ſhall have no Coſts _— Anon. 


85 for ſuch an inſufficient or faulty Writ. 2 Inſt. 288. oy e 
Ne 4. In Trover in B. R. the Court were divided in Opinion as to the Suf- Mar. 12. pl. 
* ficiency of the Declaration, and continuing divided upon ſeveral Motions, 32%, & bur 
ea, E the Plaintiff for Expedition conſented that Fudgment be entre againſt him, 12 ow. 
1ey and ſo it was, Quod nihil capiat per Billam; and then the Plaintiſ be- et nas 
by dan a new Action in C. B. and amended that Fault in his Declaration, and 
> OL had Fudgment by Confeſſion of the Action, and only 3 l. Damages given 
2 by a London Jury, and thereupon Hendon moved in this Court to have 
Ter, Coſts in his former Action, but becauſe the Verdict was found for the 
and Plaintiff, and upon Exception to the Declaration Judgment was given 
OY againſt him; the Court held that no Coſts ſhould be given. Cro, C. 
545. pl. 10. Paſch. 15 Car. B. R. Sir Martin Lyſter v. Hom. 3 
5. A. recovered in 7. reſpaſs in C. B. and thereupon the Defendant Mar. 24, 25. 
1 brought Attaint, and it was found againſt him. The Defendant in the pl. 55. 5. C. 
Attaint ſhall nor have Coſts in the Attaint by the Statute 23 H. 8. [cap. Colt Were 
15.] nor by any Statute which gives Coſts for the Defendant. Jo. 432. fu. 3 
i | | 3 RR GE this Rule, 
rar pl. 2. Paſch. 15 Car. B. R. Davies v. Bellamy, ee 
| ſhall have Coſts the Defendant ſhall have Coſts; Bur they were denied by the Court; F 1 8 
do be taken in the original Action, and not in Caſe of Attaidt; Bur upon the Reſtituatur Coſts ſhall be 
| given; But that is in the original Action. Cro. Car. 542 pl. 6. Daly v. Bellamy S. C. 5 
3 If the firſt Verdict had paſſed for the Plaintiff, whereby he ſhould have had Coſts, or if it had paſſed 
Je in ſo as he brought Attaint, and the Jurors had been attainted, he ſhould have ſuch Coſts as he had in 
f diſ- | the firſt Action, but he ſhould not have had more Coſts in reſpe& of the Attaint; So e converſo 
's and. where the firſt Verdict paſſed for the Defendant, and he had Coſts, if the Verdict be impeached by 
ej are "wa or affirmed, he ſhall have no more Coſts, but only thoſe which are given upon the firſt Ver- 
Ab- os Cro, C. 542. pl. 6. Paſch. 1 5 Car. 5. R. Daly v. Bellamy. | CO EM 
x De- 6. The Leſſor of the Plaintiff is liable to pay Coſts (though he ſhall ne- The Leſſor 
b. ver be forced to give Security tor them) but the Leſſor of a Tenant in ofthe Plain- 
| Poſſeſſion is not liable to Coſts, becauſe though he may come in Gratis? 
and defend his Title, yet the Tenant in Poſſeſſion is [not] liable of Court on 
to Colts by the Law, but only by the Courſe of the Court, 4nle/s the Demand 
What Trial be by the Leſſor's Means brought to the Bar, and then he ſhall never 2 0 pay: 
b | have a 2d Trial at Bar before he has paid the Coſts of the former Trial; che Dur 
0 But yet the Court for Non-payment of Coſts will nor hinder Proceed ciency or 2 
lings in the Country; Per Cur. Keb. 106. pl. 117. Trin. 13 Car. 2. B. Skulking of 
N. Lattam eee eee | | | the Plaintift 
| in Ejectment. 


Keb. 17. pl. 50. Paſch. 13 Car. 2. B. R. in a Nota there. 
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— 


accordingly, 


nd. Meta. Metres 


7. Upon Verdici againſt ail Evidence the Court will tax Cotts, ang 
will not ſuſpend it till the new Trial. Keb. 294. pl. 222 Paſch : 
Car. 2. B. R. Davies v. the Corporation of Droicwich 8 

8. A Verdict and other unjuſt Proceedings in an Inferior Qurt was 5 

aſide, and the Plaintiff in that Court ordered to pay all the Cofts there hap 

here. Fin. Rep. 472. Mich 32 Car. 2. Vaulx & al' v. Shelley & gp 

9. One was bound beyond Sea in Welt Jerſey to pay the Plaintiff 901 

Legalis Monetæ prædictæ &c. Plaintitt demanded $9 J. Engliſh Money 
but was nonſuited upon the Variance, and brings a new Attion, B. R. will 
not ſtay the 2d Action until he has paid the Coſts of rhe firſt, becayg, 

the Merits did not come in Queſtion on the Trial on which he wðs 
nonſuited, but that was only on the Variance, Ld. Raym. Rep 69> 
%% ˙⅛ 0i . 3) Neo” IT Ta 
3 Sa'k. 19% 10. Indidt ment for a Treſpaſs and Riot; Detendant pleaded Non Cy 
pl.1S. and the Indictment was removed hither by Certiorari &c. The Detendage 
went before the Maſter, and Coſts were taxed ; and now it was moves 


that he might go before the Maſter again, that the Profecutor might 
be conlidered for his Charges below, the Maſter's Taxation betore beine 
only tor Coſts ſince the Certiorari; Et per Cur. the Mer oj; 
not to conſider the Cofts below, but only ſince the Certiorari, and upon i: 
and then it was moved to aggravate the Fine; Bur per Cur, you bug 
not to aggravate the Fine, atter the Party has been betore the Matter 
it you do, we will ſet aſide the Taxation of Coſts. 1 Salk. 55, Paſch, ; 
Ann. B. R. the Queen v. Sumerss 5 „ 
11. If a Perſon incloſes Land in a Town under a Cuſtom for thi 
pu rpoſe, and another brings an Action againſt him, in order to try that 
Right, and a Bill is thereupon brought in order to eſtabliſh the Cuſtom 
If, upon an Iſſue directed in that Cauſe to try the Cuſtom, it is found a- 
gainſt the Defendant, yet the Plaintiff ſhall not have the Colts which 
Vere incurr'd in the Court of Equity, becauſe in ſuch Caſe the bring. 
ing a Bill was not neceſſary; Bur where 8 ſeveral Perſons incliſe Land 
under a Ciftom tor that Purpoſe, another brings 8 Actions againſt then 
on that Account, and a B is thereupon vrought to eſtabliſh the Cuſtom, 
and to ſtay the Proceedings in thoſe Actions; If upon an Iſe directed 
in that Cauſe to try the Cuftom, a Verdict is found in Favour of it, the De- 
fendant ſhall pay the Coſts in Equity as well as at Law; For in this 
Caſe the Deſendants at Law were put under a Neceſſity ot bringing their 
Bill ro ſtop ſuch Multiplicicy of Actions, and the bringing ſo many 
was molt vexatious, Barnard. Chan. Rep 437. Paſch. 1741. Codrington 
v. England, 1. oO ara 


a. 2 2 


- Colts. Double or treblee. 


Br. Coffs, I. 1 ** Waſte the Plaintiff recover'd his Damages which were trebled, 


pl. 26. cites 


28.016 and his Coſts ro 10 Marks, which were not trebled, quod Mi- 
> 3 rum, that he recover'd any Coſts where creble Damages are given by 
„ A Statute, | Br. Coſts, pl. I I, Cites 5 H. 5. 13. | 


Nau ſhall | 


"ot recover Coſts in Action of Waſte; and Brooke ſays, it ſeems that this is the beſt Law. Kell. , 
20 1 plz. Prin- 1-H. .S. E. nB. R. by. Eincux Ch l. 3 
In an Action of Vaſte againſt Tenant for Life, or Years, the Plaintiff ſhall recover the Place waſt⸗ 


ed, and treble Damages given by Statute Glouceſter cap. 5 but no Coſts, becauſe no Action 15 againlt 


them at the Common Law, but the Action and Damages are newly given; but pot the Guardian 


or Tenant in Dower &c. there the Plaintiff ſhall recover treble Dam iges and Colts allo, for OO 


1 by 


ellw.. 


waſt- 
gainſt 


irdlan 


14t 31 
\ ©0100 


5 ble, VIZ, zoo |. tor all, Quod Nota. Br, Colts, pl. 14. Cites 22 one recovers 


ing treble Damages, the Jury cannot give other Damages, and that 


Per 


, - „ 


Action lay againſt them at the Common Law, and for the Waſte Damages ſhall be recovercd ; and fo 
are all the Books that ſeem Prima Facie to be at Variance well reconciled 2 Inſt. 289. 5 

In Waſte, all the Juſtices of B. R. held that the Colts ſhall be treble in this Action, according to 
the Rate of the Damages, and not according to the Rate of the Waſte tax'd. Br. Coſts, pl. 18. cites 


5E. 4.17. 


2. In Forcible Entry the Defendand pleaded not Guilty, and found for 
the Plaintiff, and Damages taxed tor the Tort to 10 J. and for Cos of 
rhe Suit 5/7. and it was argued if he ſhall have Cofts, becauſe in this 
Caſe great Damages, viz. treble Damages are given by Statute ; and 
after June Ch. . awarded that the Plaintiff recover his Damages treble, 
which amounted to 101. as well for the Damages which he had ſuſ- 


tained, as for the Coſts of his Suit; Quod Nota. And ſo fee that the 51. 


tor Coſts were not adjudg'd treble, but only the 1o1. and there. 
tore ir ſeeems that rhis ſtands for all. Br. Coſts, pl. 16 cites 14 


H. 6. 13. 


z. In forcible Entry the Plaintiff recover'd treble Damages and Coſts, In an Action 


| contrary in Waſte ; tor there are no Colts ; and per Paſton, the Reaſon upon the 


is, inaſmuch as the Statute of torcible Entry gives ſo, but the Statute of ro f . 
Waſte makes no mention of Colts, but only of treble Damages; Quod hot * ntry 
Nota. Br. Coſts, pl. 12. cites 19 H. 6. 32, ns: Statute of 
which gives treble Damages, In this Caſe the Plaintiff ſhall recover his Damages and his Coſts to the 
treble, for that he ſhould have recovered ſingle Damages at the Common Law, and the Statute in- 


| creaſed them to treble. 2 Inſt, 289. 


4. In Furcible Entry 1001. Damages were given, and 801. was for Co. Lit: | 
the Tort, and 20 J. for the Cots, and notwithſtanding that treble Da- 25 b S F. 


+: os : 1 irn 
mages are given by the Statute, yet he recover'd Coſts, and all were tre- ,;, _ If 


15 in Writ of 
| Ee OPT RM © 7. 
try upon the Statute 8 H. 6. by Confeſſion or by Default, he ſhall recover his treble Colts ; ſaid by the 
Juſtices Gouldsb. 12. at the End of pl. 12. Paſch. 28 Eliz, cites 8. C. e . 


5. Aſſiſe againſt two of two Manors, the one was found a Diſſeiſor with 
Force of one Manor, and the other acquitted of the Diſſeiſin of this Manor, 
but of the other Manor he was found a Diſſeiſor, but not with Force, and 


the other was of this acquitted, and the Cofts were taxed to 20 l. and 
| becauſe the Coſts ought to be againſt both, for they are entire, and a- 


gainſt him who is found Diſſeiſor with Force, the Coſts ſhall be treble 

as well as the Damages, therefore their Opinion was, that the 2o1. 
thall be adjudg*d againſt both in Common, and 40 J. over againſt him who 
was found Diffuſer with Force, and ſo he recover'd 40 l. Br. Coſts, pl. 20. 


RISE EL... 


6. In an Action upon the Statute of 5 Elix. for Hunting in his Part, 3 


the Statute gives treble Damages. It was the Opinion ot the Juſtices, 
that notwithitanding that the Statute gives treble Damages, that the 


Plaintiff ſhould have Coſts alſo. 4 Le. 36. pl. 98. Mich. 2y Eliz. B. R. 
Onion's Cale, VV „„ 
In Treſpaſs upon the Statute 8 H. 6. cap. 9. of forcible Entry, the Jury 
found Damages 201. and 2 8. Colts, and the Coſts were increaſed by 


he Court ol C. B. to 20 8. and the Damages and Coſts being trebled, he 
| had Judgment to recover 63 1. It was aſſign'd for Error, that the Coſts 


aligned by the Court ought not to be trebled, but only thoſe Coſts 
which the jury affeſs'd, Sed non allocatur; For all the Precedents 


are other wiſe; and judgment affirm'd. Cro. E. 582. pl. 6. Mich. 39 & 


40 Eliz. B. R. Thoroughgood v. Scroggs. 3 
8. It was reſolved upon the Statute ot 2. E. 6. that the Statute giv- 


od cr cannot give Colts. Mo. 915. pl. 1294. 44 Eliz. Day v. 
vell . HOO 
4 T 9. Ia 
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. Upon Verdict againſt ail Evidence the Court will tax Colts; a; 4 
will not ſuſpend it till the new Trial. Keb. 294. pl, 222 Paſch. 14 


Car. 2. B. R. Davies v. the Corporation of Droitwich 
8. A Verdict and other unjuſt Proceedings i an Inferior Curt ms g. 
aide, and the Plaintiff in that Court ordered to pay all the Cofts tere ar 
here. Fin. Rep. 4172. Mich 32 Car. 2. Vaulx & al' v. Shelley & ab. 
9. One was bound beyond Sea in Welt Jerſey to pay the Plaintiff 98 
Legalis Monetæ prædictæ &c. Plaintiti demanded $9 J. Engliſh Money. 
but was nonſuited rpon the Variance, and brings a new fiction. B. R. i 
not ſtay the 2d Action until he has paid the Coſts ot the firſt, becyys, 
the Merits did not come in Queſtion on the Trial on which he wi 
nonſuited, but that was only on the Variance. Ld. Raym. Rey 605 
ane Y. FIRE. 9 NOD 
43 Salk. 1-4 10. Indiftment for a Treſpaſs and Riot; Detendanr pleaded Non Cu! 
3 i and the Indictment was removed hither by Certiorari &c. The Detondy 
Keckan s y went before the Maſter, and Coſts were taxed ; and now it was move! 
that he might go before the Maſter again, that the Profecutor might. 
be conſidered for his Charges below, the Maſter's Taxation betore bein! 
only tor Cofts ſince the Certiorari; Et per Cur. the Heißer 6, 
not to conſider the Cofts below, but only ſince the Certiorari, and upon it; 
and then it was moved to aggravate the Fine; Bur per Cur. you guy}; 
not to aggravare the Fine, after the Party has been betore the Malter; 
it you do, we will ſet aſide the Taxation ol Coſts. 1 Salk. 55, Paſch. ! 
Ann. B. R. the Queen v. Sumers. Cs I pn OW CO ON 
11. It a Perſon incloſes Land in a Town under a Cuſtom for tha— 
Purpoſe, and another brings an Action againſt him, in order to try tha: 
| Right, and a Bill is thereupon brought in order to eſtabliſh the Cuſtom; 
It, upon an Iſſue directed in that Cauſe to try the Cuſtom, it is found 2. 
gainſt the Defendant, yet the Plaintiff ſhall not have the Coſts which 
were incurr'd in the Court of Equity, becauſe in ſuch Cafe the bring. 
ing a Bill was not neceflary ; Bur where 8 ſeveral Perſons incliſe Loud 
under a Cuftom tor that Purpoſe, another brings 8 Actions againſt then 
on that Account, and a Bl js thereupon brought to eftablyh the Cuſton, 
and to ſtay the Proceedings in thoſe Actions; It upon an Ie direfed 
in that Cauſe to try the Cuſtom, a Verdict is found in Favonr of it, the De- 
ſendant ſhall pay the Coſts in Equity as well as at Law; For in this 
Caſe the Delendants at Law were put under a Neceſſity ot bringing their 
Bill to ſtop ſuch Multiplicity of Actions, and the bringing to many 
was molt vexatious. Barnard. Chan. Rep 437. Paſch. 1741. Codrington 


EE NEED 


* 


1 * 8 . 6 g a RS, . F 2 j 


a - 


(1) Coſts and Damages. In what Caſes, And what 
Colts. Double or treblGeee. 


woes — 1 
— gp So 1 - — — 
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Br. Cofls, I. IN Vaſte the Plaintiff recover'd his Damages which were trebled, 
Pl 26. ee and his Coſts ro 10 Marks, which were not trebled, quod Mi- 
2 ate rum, that he recover'd any Coſts where treble Damages are given by 
* | | Is wh 6 ; : ; 
Fas 2 Statute. - Br. Coſts, pl. 11. cites 5 H. 5. 13. 

Niau hall a . . | — 5 - 5 
cor recover Coſts in Action of Waſte; and Brooke ſays, it ſeems that this is the beſt Law. — Kells 
26 a. pl 2. Trin. 13 HH. 5. S. P. in B. R. by Fineux Ch. J. — 3 
In an Action of //"afte againſt Tenant for Life, or Years, the Plaintiff ſhall recover the Place waſte 
ed, and treble Damages given by Statute Glouceſter cap. 5. bur no Coſts, becauſe no Action lay againk 
them ar the Common Law, but the Action and Damages are newly given; but againſt the Guardian 
or Tenant in Dower &c. there the Plaintiff ſhall recover treble Dam iges and Colts alto, for _ 
2D | | | | Attics 


1 by 


ell 1 


wat 
zaintt 
rdlan 
vin an 
tion 


ib .-- Colts: 


cites 12 E. 4. I. 


ing treble Damages, the Jury cannot give other Damages, and that 


Peckvell. 


— — , | RPA | _— 


INT 


365_ 


„ | | 7 
Action lay againſt them at the Common Law, and for the Waſte Damages ſhall be recovercd ; and ſo 
are all the Books that ſeem Prima Facie to be at Variance well reconciled 2 Inſt, 289. 

In JJ aſte, all the Juſtices of B. R. held that the Colts ſhall be treble in this Action, according to 


the Rate of the Damages, and not according to the Rate of the Waſte tax'd. Br. Coſts, pl. 18. cite? 


n 


2. In Forcille Entry the Defendand pleaded not Guilty, and found for 
the Plaintiff, and Damages taxed for the Tort to 10 J. and for Cofts of 


the Suit 51. and it was argued if he ſhall have Colts, becauſe in this 


Caſe great Damages, viz. treble Damages are given by Statute ; and 
alter June Ch. . awarded that the Plaintiff recover his Damages treble, 
which amounted to 10 J. as well tor the Damages which he had ſuſ- 
tained, as for the Coſts of his Suit; Quod Nota. And fo fee that the 5 I. 
jor Coſts were not adjudg'd treble, but only the 10 l. and there- 
tote it ſeeems that this ſtands for all. Br. Colts, pl. 16 cites 14 


H. 6. 13. 


3. In forcible Entry the Plaintiff recover'd treble Damages and Coſts, In an Action 


contrary in Waſte ; tor there are no Colts ; and per Paſton, the R eafon upon the 

is, inaſmuch as the Statute of torcible Entry gives fo, but the Statute of * 7 

Waite makes no mention of Colts, but only of treble Damages; Quod ſe wen 33 
1 ute of 


| RE oe 65, Lg 8 H. 6. 
which gives treble Damages, In this Caſe the Plaintiff ſhall recover his Damages and his Coſts to the 


Nota. Br. Coſts, pl. 12. cites 19 H. 6. 32. 


treble, for that he ſhould have recovered ſingle Damages at the Common Law, and the Statute in- 


creaſed them to treble. 2 Inſt, 289. 


4. In Furcible Entry 1001, Damages were given, and 80 I. was for Co. Lit. 


the Tort, and 20 J. for the Cots, and notwithſtanding that treble Da- 25 by S. F. 


| gjven bv | in Princi- 
mages are given by the Statute, yet he recover'd Coſts, and all were tre- 90 —..— 


H. 8. 57. 8 | in Writ of 
| ? Forcible En- 


con the Statute 8 H. 6. Ly Confeſſion or by Default, he ſhall recover his treble Coſts ; ſaid by the 
Juſtices. Gouldsb. 12. at the End of pl. 12. Paſch. 28 Eliz. cites S. C. „„ | 


F. Afiſe againſt two of two Manors, the one was found a Diſſeiſor with | 
Force of one Manor, and the other acquitted of the Diſſeiſin of this Manor, 


but of che ther Manor he was found a Diſſeiſor, but not with Force, and 
the other was of this acquitted, and the Cofts were taxed to 20 l. and 


becauſe the Coſts ought to be againſt both, for they are entire, and a- 
gainſt him who is found Diſſeiſor with Force, the Coſts ſhall be treble 


as well as the Damages, therefore their Opinion was, that the 20 J. 


O 


thall be adjudg*d againſt both in Common, and 40 J. over againſt him who 


20s fund Diſſſor with Farce, and in he tecover 491. Br. Colts, pl. as 


6. In an Action upon the Statute of 5 Fliz. for Hunting in his Park, 
the Statute gives treble Damages. It was the Opinion ot the Juſtices, 
that notwithitanding that the Statute gives treble Damages, that the 
Plaintiff ſhould have Coſts alſo. 4 Le. 36. pl. 98. Mich. 2) Eliz. B. R. 
Onion's Caſe. ” —— 5 


In Treſpaſs upon the Statute 8 H. 6. cap. g. of forcible Entry, the Jury 


ſound Damages 201. and 2 8. Coſts, and the Coſts were increaſed by 
the Court ot C. B. to 20s. and the Damages and Colts being trebled, he 


had Judgment to recover 63 1. It was afſign'd for Error, that the Colts 


aligned by the Court ought not to be zrebled, but only thoſe Coſts 


which the Jury affeſs'd, Sed non allocatur; For all the Precedents 


are other wife; and Judgment affirm'd. Cro. E. 582. pl. 6. Mich. 39 & | 


40 Eliz. B. R. Thoroughgood v. Scroggs. + 
8. It was reſolved upon the Statute ot 2. E. 6. that the Statute giv- 


the Jury cannot give Colts, Mo. 915. pl. 1294 44 Eliz. Day v. 


ble, viz. 300 J. for all, Quod Nota. Br, Coſts, pl. 14. Cites 22 DG es 
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already given, and that is Damages only, and the Statute of Glouceſter cannot operate to 


beyond the Intention of the Legiſlature in that Statute. Gilb. Hiſt. of C. B. 216, — — Ne. 
515. S. P. in totidem Verbis. — Hard. 152. Arg. S. P. N 


— 


ae” — EI—O—I—— 


216 15 Coſts. : 


Wy Hilt, 9. In an Action Real Perſonal or M:ixt, where double and trebl.. c. 
216 ＋ Damages are given by any Statute, it has been controverted in 3 
New Abr. Whether the Demandant or Plaintiff ſhall recover Coſts, and wh... ? 
5i5 SP. the ſame thall be allo doubled or trebled, which Doubt and Variety _. 
in coricem Opinions has grown in reſpect the right Reaton of the Diveriicy of rn 
Verbis as in : 15 e ot the 
Gith Law in thoſe Caſes, has not been oblerved, which is, that WPenſyen, 
amy Statute does increaſe Damages to the double or treble Value &. co 
Damages before were given, there the Demandant or PlaintitF ha! 
ver his double or treble Damages and Coits allo, and the Coſts 
Parcel of the Damages {hall be crebled. 2 Init. 289. 8 
5 P. becauſe 10. Where Damages double or treble are ＋ an Action newly give 
I 4 91 | Sul; 
and my en where no Damages were formerly recoverable, there the Demandanc . 
14 8 51. * < | | | | 2 | | 1 
more than Plaintiff thall recover thoſe Damages only, and no Coſts, 2 lag. 
ſuch a new 289. 
Statute has 


1 


— 


Here 
| eco. 
"7 115 
ally as 


2044 C14; 
to what 1s given by a ſubſequeat Statute, becauſe the new Statute muſt be conſtrued frog icli 
| ary 


which gives Damiges only, and therefore for the Court to give Colts in_ſuch Caſe, would y. , 


11. Upon the Statute 1 œ 2 P. & M. for chaſiug of Diftreſſes gut f;1, 
Hundred &c. whereby 5 J. is given and treble Damages, the Plamiif 
ſhall recover no Colts, becauſe this Action and Penalty is new 1; Piven 
-2 Taft. -239.--- 1 : )). tes”. | 

12. In Aſſiſe for Diſſeiſin done with Force the Plaintiff ſhall recover 
Treble Damages and his Colts aiſo, becauſe at common Law the Plain. 
tiff ſhould recover Damages and Coſts in both Cafes; For the Statut 

ot 8 H. 6. cap. 9. is only an Act of Addition. Per Cur. 10 Rey. 116. 

b. Mich. 10 Jac. B. R. in Pilford's Cate ſays, that with this a. 

grees. 14. H. 8. 1. . 19 H. 0.32.8 22 H. 6. / a. 12 E. "ey 
J uuAAxaracoAcoooc fc: 


Cro J. 343. 13. In Caſe for two Slanders ſpoken at ſeveral Times, the Deſendan: 


pl. 9. S. C. pleaded Not Guilty; The Jury gave ſeparate Damages, and latite 
and jungs. Cotts. One of the Slanders was not attionable, but the other was. Jude. 


ment affim'd 


Quoad Part, ment was not reverſed in the Exchequer Chamber as to the Word; 
and reverſed not actionable Quoad the Damages, and afftirm'd tor the other Damages 
sto the Re- and intire Coſts Jenk. 339. pl. 89. 12 Jac. Jacob v. Miles. 


ſidue — 


Powell J. faid he had known the Cafe of Jacob v. Mills denied to be Law many a Time, and tha 


there are 20 Reſolutions to the Contrary, viz. ita Remittitur be not entred for Part, it will bend 
for the Whole; For the Judgment is of the whole; and the Court were all of Opinion, that it one 
of the Declarations were ſuch on which no Damages ought to be recover'd, it would be bid, - 
11 Mod. 155. Hill. 1 Ann. B. R.. C. cited and denied per Curiam. 11 Mod. 25. in vi. 2, 


Lat. 1490. 14. W. ſues P. in the Spiritual Court for Tithes of a Dove- Houſe, P. 


Trin. 2 Car. 


uopeſtion had a Prohibition, but he did not prove his Huge 
Watkinſon upon Stggeſt101 , he did not prove his Supreſſic 


"s within the 6 Months, W. takes Iſſue upon the Suggeſtion, an it i; 
Ce. held ac- found againſt him, and yer he prays Cys by rhe * Statute 2 Ed. 5. 
cordingly; [cap. 13. S. 14.] for Failure of Proof within the 6 Months. Bur by the 


— 


tor the Court adjudged, that he ſhall not have it, for he hath Hrceat U 


/ 
. 


Words of. 5 : 5 | . , 
Words ot ime to take Advantage of that, and he can never have a Contultarion; 


the Statute 


are, that he Ergo, he ſhall nor have double Coſts, Read the Words of che Stirs 


ſhall have ute. Noy 81. Warlington v. Perry. 

l tarts vad nes 5 1 LE 
and double Cofts if the Plaintiff in the Prohibition does not prove his Suggeſtion; but here he ne- 
ver can have a Conſultation, becauſe the Matter is paſſed againſt him; but upon Failure of Prov! be 


ſhould have pray'd a Conſultation, and then ſhould have double Coſts. 
* Scce '[ it. Prohibition (D. a. 2) pl. 1. and the Notes there. 


S. P But 15. Treble Colts on a Judge's Certificate were given to 4 C 


Eun the Land-Tax, in an Action brought againſt him tor diſtraining tor 22 3. 
Collateral aſſeſled by the Statute of 1 W. & M. Show. 214. Paſch. 3 & 4: 
Natters only & NM. Willert v. Tidney. | TEVA 

it might | | = | 

have been otherwiſe. Carth, 188. S. C.— 12 Nod. 6. S C. the Action was tor Money recei““ 


9 
the 


Colts. = 347 


. plaintitf's Uſe; the Defcndant jultified as Collector of the Land- Tax ; It was urged, that it is not 
Matter concerning his Office; For it may be for Money received to his own Uſe, or for Overplus 
of Diſtreſs not return d; And Holt Ch. | inclined, that if the Action was brought for Overplus not 
return'd, this does not touch his Othce, and he does not uſe the Statute for Defence; But becauſe ir 
was certified by the Judge of Aſſiſe that it was within the Statute, the Defendant had treble 


Colts. 1 | 

16, In Reſcons of Diſtreſs for Rent, per 2 W. & NM. cap. 5. Plaintiff S. C. Skin. 
ſhall recover treble Coſts as well as treble Damages, tor the Damages 555: cites 10. 
are not given by the Statute, but ieee, an Action on the Caſe mer 18 
lying for a Reſcue at Common Law. 1 Salk, 205. pl. 2. Hill. 5 W. that Dima. 


that Dama- 
& M. Lawſon v. Story. ges in ſuch 


| | n 5 E Caſe being 
given by the Common Law, and it was ruled that Coſts De Incremento ſhall be treble alſo, and fo 


upon Debate it was ruled in C. B, in the Caſe of Sandys v. Child, affirmed here in a Writ of Error j 
and tho' the Caſe in Rolls Coſts 514. be that the other is the more ſure Way, yet per Holt Ch. J. 
Coſts De Incremento are alſo double &c. in all Caſes of Officers &c.,—Carth. 321.8. C. reſoly'd after 
 £veral Debates. —Ld. Raym. Rep. 19. S. C. adjudg'd; For the Word (Treble) ſhall be re- 
ferr'd as well to the Word Cofts as to the Word Damages. „ | | | 


17. It isa Rule, that in all Caſes where Damages and Coſts are gi ven 
at Common Jia, and a Penalty is aaded by a Statute with double Dama- 
zes, that alſo draws double Coſts. Carth. 297. Hill. 5 W. & NM. in 


18. Debt for the Penalty for acting as a Commiſſioner of the Land-Tax, 
nit having lool. per Ann. The Plaintiff was nonſuited ; the Defendant 
had his Cofts tax'd, and paid by the Plaintiff, and a Receipt given, At- 
terwards the Detendant, apprehending that he was intitled to treble 
Coſts, got the Judge who try'd the Gaule to certify that he was an 
acting Commiſſioner, whereupon he had treble Coſts tax'd, and took 
the Plaintiff in Execution tor Non-payment of them; to ſer alide which 
the Court was moved, and per tot. Cur, the Defeadant conluded him{(zlf 
I receiving /ingle Cofts, and ſo the Execution bad. MS. Rep. Mich. 
JJ SY Me on ol Tad fone 
19. Where Damages were recoverable at the Time of making of the Statute New Abr. 
of Glouceſter, there the Plaintiff ſhall recover his Coſts, which is by the 575: 2 £ 

plain Meaning of the Statute, which ſays, the Plaintiff ſhall have Vobis 
Coſts wherever he has Damages; but if there are ſeveral Iſſues found for 

the Plaintiff, or againit the Defendant, intire Cofts are given upon the 
ae Pleadings; for it is the whole Charge the PlaintifF was at. Gilb. 
„„ „ = „ 


(K) To Officers and Miniſters of Juſtice. Where 
No they are Defendants. © 

I. 7 Fac. 1. FF any Action upon the Caſe, Treſpaſs, Battery, or Falſe 1b Reon 
cap. 7. 1 Impriſonment, ſhall be brought againſt any Fuſtice 2 15 bo 


Peace, Mayor, or Bailiff of a City, or Town Corporate, Headborough, one Acting 
Portreeve, Conſtable, T; athingman, Collector, of Subfidy of Fifteenths, for any under a 


tor any any thing by them done by reaſon of their Offices, it ſhall be Inw- Juſtice . — 


ful for every ſuch Filſtice of Peace, or other Officer, and all others which in age og . 
ther Aſiſiance, or by their Command, fhall do any thing touching their Of= pennys 
fices, to plead their Iſſue, Not Guilty ; and if the Verdi paſs with the Ca'e. —- 
Defendant, or the Plaintiff” become Nonſuit, or ſuffer :any Diſcontinnance, Made 
the Fudge before whom the Matter ſhall te tried ſball allow the Defendant TE TR 
double Coſts. | | HE 5 2 „Cap. 
2. The Court ſeem'd of Opinion, that a Depaty-Confiable is within fo 845. 
the Statute 9 Jac. cap. 5 becauſe he comes in Right ot the Conſtable, pl. 1141. 
and repreſents his Perſon, and Coke Ch. J. thought that an Under-Sheriff S C. refolv- 
is Within this Statute, which Bridgman of Counſcl tor the Plaintiff a- ions 
agreed. = 
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248 Colts. V 


Conſtable is greed. oll Rep. 274, 275. pl. 49. Mich. 13 Jac. B. R. Pt. 
within the Winſcombe. . 
Kouity or -- 5 
the Statute as to ple::ding the General Iſſue. —— 3 Bulſt. ), 78. S. C. Dodericge J. held hs 
the Statute for double Cofts extended only to the Conſtable, and are thereby given to him only, Te 
Coke Ch. J. held e Contra; But [ar laſt] the whole Court agreed in Opinion againſt the Flaig 
that the Defendant, as Deputy. Conſtable, may have the Benefit of the ſaid Statute to have double 
Coſts, but no ſudgment was given, the ſame being adjourned, and never mov'd again, but ended / 
the Reporter favs he heard) by Agreement between the Parties, perceiving which way th 
inclin'd in their Opinions againſt the Plaintiff. ——This Statute extends to one ch a&s unde, , 
Warrant of a Juſtice of Peace, though he is no Officer, who did execute the Warrant; and fes T7 
* ſeems to be warranted by the Words in the Statute, viz. Any other who do any thing hy Command of 
Tultices of Peace, and other Officers therein named, Clayt. Rep. 54. pl. 93. Auguſt Aſics, F2.:Car 
Coram Berkley J. Wenpenny's Caſe. 5 5 768 Ir, 
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3. 21 Fac, 1. cap. 12. S. 3. All Churchwardens and Perſons called gu. 
men executing the Office of Churchwardens, and all Overſeers Of the Hoge 
and others which in their Afiſtance, or by their Command, (hall do gn, 

Thing touching their Offices, ſhall have ſuch Benefit by the Act {or 
cap. 5. as if they had been named therein. e 
4 Treſpaſs by Husband and Wife for Battery done to them both 

Ad Damnum ipſorum, it was found that the Defendant did it 25 Cy. 
table in Execution of his Office, and found tor the Detendan: ; He 
prayed double Coſts, according to the Statute ) Fac. cop. 5. "The 
Baron and Feme cannot join for a Battery done to them both, and 0 
the Declaration and Writ ill, yet it was adjudged, that he being found 
Not Guilty, and what he did was as Otlicer, thould, according to 
the Statute, have double Coſts. Cro. C. 175. pl. 20. Mich. 5 Car. in 

B. R. Heyler's Caſe. 6 „ : Wy 

Jo.305 pl. 5. T. S. brought an Action on the Caſe again} the Churchwardens, 

n for falſly and malitiouſly preſenting in the Spiritual Court on a pretended 
Poe ge hame of Incontinency ; the Churchwardens had & Verdict, and they mo. 

For the Fame of 1 ; the Churchwardens had a Verdi, and they moy- 

Statute ſaid ed for double Coſts, becauſe they were troubled for a Matter concerning 

does not their Office; But held not to be within the Statute [21 Jac. cap. 12. 

8 For the Statute intended only where they were vex'd tor Temporal 
ry Fe Matters, which they ſhall do by Virtue of their Office, and nor tor 


for Things Preſentments concerning Matters of Fame. Cro. C. 285. pl. 31. Mich, 
of the Ot- ß ,, Ä ˙•.-̃ ꝙ—ͤ-r.-.- 98989 


tice in Ee. 5 1 
cleſiaſtical Cauſes ———S. C. cited 12 Mod. 6. 


S. C. cited 6. Caſe, for that the Plaintiffs were Inhabitants, and poſſeſied of 
A5 8 . Lands tor Vears, in the Parith of St M. and liable to the Pav ment f 


Arg. 12 Conſtable of R. falſely repreſented, that they were Inhavitants of the Paris 
Mod. 6. of R. & poſſeſſed of Lands within the Pariſh of R. and chargeable thire 
An 2 4 or the P ment 0 ſuch Duties which they were unduly compelled to p. 
Flincd to Upon Not Guilty found for the Defendeat, it was prayed upon the Sta- 


J. On Removal of an Order to reimburſe an Overſeer of the Por in bis 
Expence about a Suit for the Pariſh, the Court conceived that Coſts may 
be allowed upon a Certiorari, as in Haſlefoot's Caſe on removal of Order 

of a Baſtard-Child, and per Cur. Coſts were allowed againit the Town 

Of Barwick St. John. 2 Keb. 500. pl. 63. Paſch. 21 Car. B. R. 
Cufle v. Monke. VVT 

8. E. brought an Aion againſt the Collector of the King's Tax, «0 
brought it down to Trial by Proviſo, and there the P/ainiiff was avajun ; and 
now the Detendant moved tor Colts in Triplo. Note, the Fudge cond 1s 

| | cer. 
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certify in this Caſe that the Defendant was /u.d as Colletfor, vecauſe Th 
t { . $0 X 2 5 
Plaintiff was nonſuit beforeEvidence. Holt Ch.. ſaid, it mult appear thea 
by Affldavits, and there mult be a ſpecial Entry; Quia ſuper examina- 
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| 

t tionem apparet Cur. &c. Comb. 322. Patch. 7 W. 3. B. R. Sir Philip 4 | 
Egerton 's Cale. 3 . 8 þ 
9. The Plaintiff having diſcontinued his Aion, which he brought a- 1 
galuſt ai Officer, who juſtified as fuch in the Execution of hi Office, ir 9 5 1 
t was moved tor double Coſts upon rhe Statute 4 Jac. 1. cap. 3. and a 1 
# Rule was made to fhew Cauſe, 2 Barnard. Rep. in B. R. 171. Trin. 4 
8 | | | | | | 9 
\f 5 Geo. 2. Anon. 1 
r. h | Fe. 
oo os TY 9 

e 1 

5 | (L) In what Cates there thall be full Coſts, or no more 1 


15 Colts than Damages. i 
. | NOS 5 1 
h, 1. 43 Elis. cap. 6. S. 2. Jin Actions Perſonal at Weſtminſter not bg The Inten- M 
1 5 5 ing for any Title or Intereſt of Lands, wee et the 1 
He concerned the Freehold or Inheritance of any Lands, nor for any Battery, Elis. ae i 
"he it ſhall appear to the Fudges, and ſo ſigniſied or ſet down by the Fuſtices reduce al! 10 
10 betore whom the ſaine ſhall be tried, that the Debt or Damages to be recover- Actions, Th 
nd ed therein ſhall not amount to 40 8. or above, the Fudges ſhall not award for wes oy 30 
[0 Coſts to the Plaintiff any more than the Sum of the Debt or Damages ſo," 3 Ae 9 
in recovered ſcali amount unto, hut le, at their-Diſcretion,- oh oo under 40 5... 1 
| | ba 5 1 | 8 | | e | . into the Court i 
ns Ravron, or other County Courts, whereby they thought the Profits of T andlords would be encreaſed, and WW 
d 4 the Colts of Defendants diminiſhed ; bur the Statute failed of effecting that Purpoſe, becauſe they do 1 
4 | not put it merely upon the Damages given by the Jury under 40 s. for indeed that would have been ity 
10V- hard, where the Jury gave too little Damages, to have puniſhed the Plaintiff with the Loſs of his i 
1108 Coſts, therefore they put it, that the Judge muſt certify the Damages proved were not above 40 S. = 
12. in Approbation oi the Verdict; but the Judges thought it extreamly hard to certify in order to make by: 
VE: Plaintiffs loſe the Coſts where they had not prevailed, unleſs the Action were excceding impertinent 1 
915 and vexatious. Gilb. Hilt. of C. B. 213, 214. New Abr. 512. S. P. in totidem Verbis. No 1 
| or Deuht but this Statute was intended to bring back all Perſonal Actions, but prov'd inette&tual ; For 9 
Hich. as it was worded, it did not take away Coſts De Incremento from the Gourts of Weſtminſter it the Damages on 
were under 40s but they only gave Liberty to the Judge, where Damages were under go s. to certify vil 
againſt the Plaintiff having Coſts, unleſs in Cafe of Battery, or where Title ofFrechold or Inheritance f 
came in Queſtion ; bur becauſe it was hard, that when a Man had aſſerted his Right, he ſhould pay $4 
| Colts for it, and that if one injured another under the Value of 40 8. that he ſhould not be redreſſed Sit 
2d of in the King's Courts, they never uſed this Power of certifying ; but thus it ſto04 till the Statute of 22 _ 1 
gal & 23 Car. 2.cap 9. Gilb. Hiſt, of C. B. 211, ——Gilb, Equ. Rep. 195. Hill. 12 Geo in the Exche- Wh 
Nt Ol quer in Cafe of Reeve v. Butler, 8 P. and Ibid. 196. Marg. is a Note, that the Ch. Baron ſaid, that | f 1 
"ems he could find no Precedent of any Certificate purſuant to the Statute in any of the Books of Entries | 0 
Pari —— The Interpretation of the Statute of Glouceſter was, that though the jury was to ſettle the Coſts „ Ai 
there of the legal Proceedings, becauſe theſe were Matters of Law to which the Jury could not anſwer ; | # 
Ee And thus it Rood till 43 Eliz cap. 6. [S. 2.] prout ſupra. Gilb. Equ Rep. 195. Hill. 12 Geo. in the 1 
0 PYe Exchequer, in Caſe of Reeve v. Butler. And ſays, that this Statute is pretty darkly penn'd, and Ms 
le Sta- therefore he believes it had very little or no Eſtect. =_ | | we A 
d the Er oy . Wi 
172 2. 21 Fac. cap. 16. F. 6. In Al ious upon the Caſe for flanderons Words This Statute 0 
fo % any Court, if the Fury aſſeſs Damages under go s. the Plaintiff ſtall t, bl 
1 recover only ſo much Coſts as the Damages ſo aſſeſſed ſhall amount unto, with- <a Fas b bl. 
A t any Increaſe of the ſame. _ Glouceſter, 4 
Wy OS | „ ob | quo 1d the ſe 
f Orde Actionſ of Slander, where there were no more Coſts than Damages; and it takes away theſe Coſts Be 
Town i acremento by expreſs and poſitive Words; Per Lord Ch. B. Gilbert. Gilb qu. Rep. 196, Hill. 
B. R. = 12 co. in the Exchequer, in Cale of Reeves v. Butler. | 


x, IM _ + Nota, Mich. 5 Car. C. B. it was ſaid by Richardſon to be the 
11 45 I Reſolution of all the Juſtices of B. R. and C. B. that in an Action upon 
cul ns the Caſe for Slander, though the Court are bound by 21 Fac. cap, 16. and 


cerill! 4U cannot 


* 
3 5 


| * 
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cannot increate the Colts x here the Damages ate utaer 408 9 7 
are h, bound by that Statute, and theretore they may give 19 1, Colts 
where they give but 10 d. Damages. 1 Salk. 207. in Cale of Bron 
URL ooo i „ 5 | 
4. Action, for that the Detendanr falſely and malictouſly ſpake th, 
Words ot the Plaintiff, viz. that the Plainuff committed Felony, and pro- 
cured him to be arreſted tor Felony, and to be imprijoned {or three Day, 
and was found againſt the Deſendant generally, and Damages to 259 
it was pray'd, upon the Statute of 21 Jac. that he might have ng nx. 
Colts than Damages, the Damages being under 44s. But retol\'d, tut 
this Caſe was out ot the Statute, and full Cults were awarded tg t 2 
Plaintiff, Cro. C. 3oy. pl. 7. Hill. 9 Car. B. R. Blizard . 
"Barns. %% XN 85 * „ 
S. C. cited 5. Action for calling him Thief, and procuring him to be inditte an! 
Gro. C. 30). ½% priſon'd for Felony, until he was acquitted ; Upon Not Guilty tound l 
the Plaintith, and 10s. Damages, it was mov d upon the Statute ot 2 
Jac. cap. 16. that Plaintiff ſhould have but 10 8. for Colts. Ine Cut 
conceiv'd, that becauſe this is not an Action tor Words only, bur 41, 
an Action upon the Caſe, in the Nature of a Conſpiracy, and the D.. 
jendant is found Guilty of both, rhe Defendant ſhall have f udgment 
tor his ordinary Coſts, and that it is out of the Statute. Cro. C. 163 
pl. 5. Mich. 15 Car. B. R. Topſal v. Edwards. 
6. 21 Fac. cap. 16. which prohibits more Colts than Damages in Case 
for Words, if the Jury give under 40 8. Damages, does not cen! 
Courts Baron; For if it were, this Act would totally take away their 
Pon er of giving Coſts De Incremento in ſuch Caſes to more than 4os. 
For the jury there can in no Caſes gives Damages beyond 39 8. 11 d. 
(tor it they do ſo the Court will have no juriſdiction in the Cauſe) aud 
conſequently the Court in no ſuch Caſe could give Coſts De Inctemento 
above 40 8. which was never the Intent of the Act; but this Act ought 
to be intended of Courts, in which the Jury may, if they pleaſe, give | 
more tnan 40 8. Damages; but in Courts Baron they cannot; And by 
Wright Serjeant, (who was not concerned in the Cauſe as Counſel) 
| Coſts De Incremento, according as the Caſe requires, are given in all Count; 
Baron in England, notwithitanding the Act cf Jac. 1. Lord Raym, 
Keep. 181, 182. Paſch. 9 W. 3. C. B. Little wood v. Smich.  _ 
7 Mod. 129. », Cale for //anderous Words ſpoken of his Wife, that the was a Whore, 
1 Per quod he loſt ſuch and ſuch Cuſtomers ; Damages 3 8. This is not 
apreed to within the Statute; for it is not the Words, but the ſpecial Damage, 
the Diffe- Which is the Cauſe of Action in this Caſe, and upon Evidence it is no: 
rence be- ſufficient to prove the Words, but the ſpecial Damage alſo; tor th: 
eco, Husband may bring this Action alone. So in an Action tor {landering 
Words ae. bis Title, the Plaintiff ſhall have his full Coſts. 1 Salk. 206. pl. 5. Hi!. 
lionable in 1 Ann. B. R. Brown v. Gibbons. 1 1 | 5 | 
themſelves, . SE Sor pn as 
nd by Reaſon of Conſequential Damage. 
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lbdid the 8. Caſe for ſcandalous Words, and that the Defendant procured the Pi s, 

Court _ tiff to be arreſted for Felony, and the Fury gave 1 s, Damages. It was ſaid, chi 
char in Tri- If a ſeparate Fact be laid in Amgravation, and as a Conſequence of Hehn 
nity Term, gong ooynictoing | 32 | 4 71 3 
5 Geo. Pix- Morde, it might be doubtful, whether full Coſts ought to be allowed. 

ton v. 4n- The Court inclined, that che Plaintiff ſhould have full Coſts. 8 lod. 
e 0 this 391, 372. Trin. 11 Geo. Phillips v. Fiſh. 5 
very Point ; | 5 1 
was debated, (viz.) whether a Fact laid by way of Aggravation, which was only a Conſcguence of 
peking the Words, ſhould bring it our of the Statute, and entitle the Plaintitt ro full Col: ; 41d rey 
ſolved, that where the Thing laid in the Declaration by way of Aggravation would bear an A.tio1 0! 
itſelf independent of the Words &c. in ſuch Ciſe full Coſts ſhould be given; and that it is the con. 

ſtant Difference in ſuch Caſes, that auhere the Words ſpoken are the very Gift of the Action, theugh ot” 
Things are laid by way of A gravation, there ſall be no more Coſts than Damages, for the Jury in fach 
| | 55 | | | | | | | Cais 
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- Phillips and Fiſh, and Carter and Fiſh, 


therefore the Court inclined that the Plaintiff ſhould have full Colts. 5 


lncremento ought ſtill to ariſe in all ſuch Perſonal Actions, where the TJudze's Certificat 
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Caſe can have no Conſide ration l their V erdict v hat Was land by Way of Agoravailon : lat 
z/ the Adin was oded on Mecial Damages, there the Whole od be unde. their Gonjideration, 
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9. In an Act ion for Words brought by the Plaintiff againſt the Defen- But, per 
dant, the Plaint! ſet out in his Declaration, that he was a Houſe- 88 
Smich by Trade, and that the Detendant ſpoke the Words of him, ,,, 9 ac. 

which Words were actionable in themſelves) and by reaſon of the ſpeaking tionable, but 

which Words, the Plaintiff had loft ſeveral Cuſtomers, naming then purti- the the de- 
clarly &c. to his Damage of 100/. On the general Iſſue pleaded, the polyp rag 
ſury tound tor the Plaintiff, and gave him only 58. Damages. The 4 


Court directed rhe Plaintiff ſhould have no more Colts than Damages. „ 
2 d. Raym. Rep. 1588, 1589. Trin. 5 & 6 Geo. 2. B. R. Burry v. mages che 
Perry. 88 1 


e | Plaintiff bas 
10. In an Actien for Words importing Felony, As he flole my Huus Ec. . 
and laid by the way of Axgravation of Damages, and that he carried him count of 
before a Juſtice of Peace, and cauſed him to be umpriſoned &c. The Jury the Words, 
gave under 408. Damages, and yet after ſeveral Motions in Court, ie Flantift 


| ; 1 5 * 
Trin 11 Geo. t. B. R. the Court made a Rule, that the Plaintiff hould mere nave 


5 Fram uld fall Colts, 
nare full Colts. Ld. Raym. Rep. 1588. Arg. eites it as the Cale of though 4g 


Damages 

| | N | | | . are under 

40 8 for it is not the IWords, but the ſpecial Damage is the Cauſe of the Action, and cites 1 Salk. 206. 
Brown v Gibbons ; but where the Words are actionable of themſelves, as 1n the preſent Caſe, and 
ipecial Damages are laid by wav of Aggravstion, and Damages are under 40 5. there ſhall be no 
more Coſts than Damages, for that is properly an Action for Words within the Statute of 21 
cap. 16. and as to the Caſes cited of Carter v. Fiſh, and Phillips v. Filh, ubon conſidering that 


Declaration the Court held, that as it was laid, it was not barely laid in Aggravition of Dama es, 


but was a diſtinct Cauſe of Action, importing Crimen Feloniæ ei impoſuit, and therefore the Plaintiff 
there had fall Coſts. | | 
Action in this Caſe was founded on the Words ſpoken, and that the procuring the Plaintift to be ar. 
reſted for Felony is laid in a different Count, and the Defendant is found guilty generally, and 


11. 22 & 23 Car. 2. cap. 9. $. 136. (149) Enacts, that for making This Statute 


the Statute of 43 El iz. cap 6. more eilectual, that iz all Actions of Tre; likewile did 
| 07 s, Aſſault, and Battery, and ot her Perſonal Aion, Wheretn the fudge not repeal 


the Statute 


ot the Trial jhail not find aud ceriify under his Hand upon the Back of the 


Dueſtion &c. if the Fury find the Damages under 40 8. Plaintiff ſhall not 19d 9 
SIE EW ay . 1 1 | [mplication ; 
recover wore Cofts than Damages Ec. and if any more Coſts ſhall be awarded and there. 

the Fudgment ſhall be void, and the Defendant & may have an Action tore the 


© — cgaunft ihe Plaintiff for ſuch vexatious Suits, and recover his Damages and ludges con- 
= Cofisof ſuch his Suit, in any of the Courts at Weſtminſter. Nr 
2 Coſts De 


| ag nth e was hot ne- 
ceflary in order to the obtaining of Coſts, and that was not only by the Statute in two Caſes, where 


Treſpa's was dove to the F rechold, or to Things fixed to the F reehold, and the Damages under 
40 & and in Battery, where the Damages were under ſuch Sum. Gilb. Hiſt of C. B. 212. 
Therefore, if the Defendant juſtified by any thing that brought the Title of the Land in Queſtion 


upon the Record, there the Judge ſhall not certify in order to intitlethe Plaintiff to his Coſts, for it was 


vet a Caſe within the Statute. 2dly, If it was an Action of Trover, or Treſpaſs de Bonis Aiporratis uf 
Goods and Chattles not fixed to the Freehold, it was out of the Statute, and no Certificate 


I ies ; neceſſar 
do intitle the Plaintiff to his Coſts, and therefore the Plaintiff had Coſts De Incrcme al 


to on the Statute 


of Glouceſter So 3Gly, If an Action of Treſpaſs to the Freehold, and an Action of H re/paſs De 


Bonis Aſporatis vere joined, and the Plaintiff recovered in general upon both Counts, he had no need 
of a Certificate to obtain his Colts; and therefore Coſts De Incremento went upon the Statute of Glou— 
ceſter. Gilb. Hitt of C. B. 212. | | | | 8 

This Conſtruction of the Judges of the Starute of King Charles, ſeems to be very right from the 

X 0 W. z. cap. 11. for the I convenience was found, thar the People did Treſpaſs upon their N-iph- 
bours, vet not ſo as ro the Valuc of 40 5. and 10 they could have no Kedrels at the Courts of Weſlt.. 
er pin without 3 Coſts in ſuch Actions, and therefore by that Statute a 3d Mauuer of Cor— 
ulcate was given. Gilb. Hiſt, of C. B. 213. 


12. In 
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8 Mod. 371, 372. Phillips v. Fiſh, S C. & S. Pb. the Court laid, that the 


| e of Glouceſter, 
Record, that an Aſſault and Battery was ſufficiently proved, or that the for a Statute 


| #reebold or Title of the Land mentioned in the Declaration was chiefly in emos be re- 
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12. In Treſpaſs of breaking of his Net, the Detendant pleaded Ny, 
Guilty, and Evidence is for a Piſcary ; Winnington prayed iu Cop, 0 
23 Car. 2.cap. 9. S. 149. but the Iſſue being Not Guilty, and 20 7;;;, : 
the Declaration, nor certified by the Fudge ot Aſſiſe that Title was in Que. 
ſtion, the Court refuſed to give more Coſts then Damages. 3 Keb. l. 
Hill. 24 Car. 2. B. R. Pembroke (Earl of) v. Weſtall. 5 | 
13. fa an Action upon the Caſe for Common, Peachell praved Reſtitu. 
tion of Coſts, there being but 1 d. Damage, and being no Certigcate 
on the Trial, that che Title was in Queſtion, fed non allocatur; for 
per Curiam, it has been reſolved, by the major Part of the j uſtices ot 
England, that the Statute 23 Car. 2. cap. 9. S. 149 extends only t, 
Treſpaſs, and Aſfault and Battery, and not to Action upon the Caf. 
or Aſfumpfits, or ſuch like; which the Court now agreed, and denie! 
Reſtitution, the rather here, becauſe the Title mutt be in Queſtion, 
3 Keb. 31. pl. 59 Paſch. 24 Car. 2. B. R. Brown v. Taylor. 
14. In ſpecial Action upon the Caſe for Battery of Servant, Per gπ]s 
Servitium amiſit; Barwell prayed Coſts without the Judges ſiguing the | 
Poſtea, that the Battery was well proved; and per Curiam it was 
granted in B. R. on 23 Car. 2.cap. 9. S. 149. 3 Keb. 184. pl. 27. Trin. 
25 Car. 2. Peak v. 1 5 %%ͤͤöͤͥͤö'O²- B3U:n „ 
15. In Treſpaſs of taking the Plaintiffs Bull, on Verdict for the Plain. 
tiff 25 8. Damages. Tremain prayed full Coſts, whereupon it was te. 
terred to the Secondary to confer with the Prothonotaries ot C B. and 
on their Report per Cur. no Coſts ſhall be allowed ; and Coſts was de- 
nied. 3 Keb. 247. pl. 68. Mich. 25 Car. 2. B. R. Claxton v. 
Laws. ) 5 
16. An Action brought in an inferior Court for an Aſſault and Batten, 
was removed into B. R. and upon the Trial the uf, gave 65. 8 d. Du. 
mages, and 40 5. Cots, and the Judge betore whom it was tried c. 
fied, that the Aſſault was ſuficrently proved. The Queſtion was, Whe-⸗ 
ther or no in this Caſe the Plaintiff ſhould recover any more Colts than 
Damages? And 3 Points were moved. itt. Whether or no the Judge 
had ſufficiently certified, becauſe it was that the Aſſault (and not the 
Aſſault and Battery) was ſufficiently proved. 2dly, Whether or no, it 
the Coſts and Damages given by the jury, exceed 40 8. it thall be within 
the Act? 3dly, Whether an Action commenced in an interior Court 
originally, and afterwards removed hither, ſhall be within the Act? 
And as to this Point the Reporter ſays he was told, that the Judges of 
C. B. had adjndged, that it was, as to this, all one as it an Action began 
here. gqthly, The Reporter ſays he was told, that the Judges at Ser- 
jeant's Inn had differed in their Opinions, Whether or no Actions of the 
Caſe were within the Act; bur the Opinions of moſt were, that they 
were not, nor none but thoſe named, viz. Trelpaſs and Battery. Freem. 
Rep. 365, 366. pl. 467. Paſch. 1674. Hamond v. Rock w- dt. 
17. An Action of Treſpaſs was brought Quod Domum fregit, aui Bons 
aſportavit, and as to the Domum fregit the Defendant was fou, Ni 
Guilty, but to the taking away the Goods Guilty, and Damages aſſeſſed i 
15 5. The Queſtion was, whether he ſhould have any more than Dama- 
ges, in as much as being found Not Guilty as to the Domum fregit, it !? 
now no more than if he had brought an Action of Trover for the Goods, 
and that had not been within the Statute ; and a Precedent was cited in 
C. B. where it was held, that the Plaintiff thould have his full Colts; BF 
{ed adviſare vult Cur. and fo it was held here aſterwards. Freem. Rep. 
394. pl. 511. Trin. 1675. B. R. Anon. HIRE | 
e, eos; $0+:£0-0 Aſſault and Battery the Caſe upon the Evidence was this, 
Smith v. the Defendant drew a Sword, and waived it in a menacing Manner d. 
Neetam, gainft the Plaintiff, but did not touch him, ſo the Jury were ordered to 
cems to be find him Guilty as to the Affault, but not ot the Battery; and the 
8. C. re- 8 Opinien 
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Opinion of the Court was, that the Plaintiff was to have no more 


Colts lolved ac- 


wan Damages, tor the new Act excepts Actions of Affault and Battery, cordingly, 

rden both maſt be proved. Vent, 256. Paſch. 26 Car. 3. B. K. w the Re. 

: 10 that both m Ce P . 230. . ar. 2. B. IN, porter ſays 
5 | | | | that he 

. | | 5 | : | heard. — 

Keb. 33 5 pl. 38 Smith v Hadome, S. C. the Court conceived, that he can have no more Coſts 

than Damages, ard that the Statute does not extend to the increaſed Coſts but the Court may give 

. Judgment tor what Damages the Jury tax, though only the Aſſault be certified. 

— 


4 19. North Ch. J. ſaid, this Statute was made with reſpect to the 
1 Statute of 43 Eliz. cap. 6. for there it is provided in Perſonal Actions, 


0 it the Debt or Damage is under 40 8. && the Judges may mark the 
le poſtea, and the Plaintiff thall recover no more Colts than Damages, bur 
cl there Treſpaſs and Battery are excepted, and then this Statute provides 
In, in thoſe Caſes only; the Difference is upon the 43 Eliz, the Party Shall 
| have his ordinary Ceſte, unteſs the Fuage certify [les ;] but upon this laſt 
Wd - \ratute in Treſpaſs and Battery, when leſs than 40 S. is given, the Party 
che foall not have ordinary Coſts, unleſs the Fudge do certiſys And he ſaid it 
as Was held by the Judges, that ſuch Perſonal Actions, which did not 
in, bring che Title of the Land in Queſtion, were not within this Statute, 
5 except Battery, and therefore he held the principal Caſe, being an Ac- 
ün- E tion upon the Caſe by a Commoner, could not pothbly bring the Title of 
le- tic Land in Queſtion ; and belides, the Statute was made to prevent 
and WM Suits for perty Treſpaties. Freem. Rep. 214. pl. 222. Mich. 1676. in 
de- E Caſe of Sty leman v. Patrick. „ C | 
v. 3 20. Treſpaſs in the Palace Court; the Cauſe was removed into B. R. by 2 Lev. 124. 
E the Deſendant, and the Jury having given 158. Damages, the Queſtion _ 26 &. 
try, was, upon the Statute 22 & 23 Car. 2. cap. 9. whether the Plintift zj R. Gavel 
Dai REF t{hould have no more Coſts than Damages; Er per Cur. the Cauſe being v. Scuda- 
ett RE removed by the Defendant, the Plaintiſf ſhall have more Cots, but not more S. C. 
whe RE itir had been removed by the Plaintiff, tor ſo he might be more vexa- the Court 
8 RT I | | thought it 
Lal = tous, 3 Salk. 115. pl. 9. reaſonable _ 
udge =: 3 %% ͤĩ [;ꝛꝛ· „„ e d e 
t the = fhould have more Coſts; the Cauſe being remov'd by the Defendant; but not adjudg'd; But it being 
0, if 3 ſaid to have been ſo ruled in C B. the Court ſaid they Would adviſe with the Juſtices of C. B. ſo that 
chin I _ the ſame Rule might be in both Courts. 
Oourt I x _ | . 3 BO Cs 1 
Act? 211. Cafe for eating of his Graſs with Sheep, ſo that be could not in Freem. Rep. 
ges Of = tain amplo modo enjoy his Common &c. this is not within 43 Eliz. tor it 44 ' 
began 3 Is not a frivolous Action, becauſe a little Damage to one Commoner, he ] ary h 
it Ser- and foro 20, may in the whole make it a great Wrong, and it it was gave 10 8 
of te iiivolous, the Judge of Aſliſe might mark it to be ſuch, and though a Damages, 
c they lite is here fer forth to his Common, yer the Title of Land cannot _ * 4 
*reew, {WE come in Quettion, and fo not be certified as in Caſes ot Treſpaſs, neither North C 
= is there any need of a Certificate, if it appears by the Pleading that . Wind- 
Bons WM tbe Title of che Land is in Queſtion. 2 Mod. 141. Mich. 28 Car. 2. ham, and 
1 Nt L. B. Styleman v. Patrick. VVT dnebtz p 
eſſed „% ber this was not was not within the Statute 22 & 23 Car 2. but Atkins J. e contra; for 8 the 
Dama- Title of the Land could not come in Queſtion, yet Common is concerning Land, and a Man may 
2 1 have Freehold in it North Ch. J. ſaid, that here it appears his Title was in (Queſtion, for he muſt 
) GG : ts, POW his Title in Evidence, as it is alleged in the Declaratiou, and they all apreed, that where it 
9 pears by the Record that a Title is in Queſtion; there is no need of the Certificate of the Judge ; 
cited in Bur per Atkins, it may be the Defendant would confeſs his Title upon the Trial, and then it wou'd 
| Colts ; 2 in Queſtion; but according to the Opinion of the other three the Plaintift had his ordinary 
m. Rep. 4 Ns 


nu, d- 


22, In Treſpaſs for entring his Cloſe &c. the Defendant juftified for a 2 Show. 28. 
ay &c. the Plaintiff” replied that the Defendant was Guilty extra viam, 5. C bur not 
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dered to upon which they were at Iſſue, and the Plaintiff had a Verdict ; the 26 "Ra 
and che Queſtion was, Whether he thould have no more Colts than Damages; by Led Cb. 

Opinies | 4 % adjudged B. Gilbert. 

| _ | -_Gilb Equ. 
Rey 198,199, 
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tute does not , a 
extend to tended to reach to ſuch Action only in which the Freehold may appz. 


this Caſe, rently come in Debate, and this Action is not Quare Clauſum iregt, 


like Treſpaſs 
ot Goods, — 


order'd the 
Party full 
Coſts; and | 


wile out o 


adjudged he ſhall have ful! Coſts, becauſe the Te 9 the Way opp 5 ; 


on Record, (viz.) of what Extent it is, viz. ſo many Feet in Hreggt h ee 

2 Lev. 234. Mich. 30 Car. 2. B. R. Aſſer v. Finch. my 

23. In an Action ol Treſpaſs, upon Not Guilty, at the Aſſiſes in Suffolk 

a Verdict was found for the Plaintiſ, and 10s Damages, and 40 5. 91 * 

and Fudgment entred accordingly; And an Action of Halt was brougbs 

upon the Judgment, and the Defendant pleaded ſpecialli the States as 

& 23 Car, 2. cap. 9. againſt recovering more Coſts than Damages (u 

the Damages are under 40s.) in Treſpaſs, unleſs certified by the F 

that the Title was chiefly in Queſtion, the Words of the Statute bein“ 

It any more Coſts in ſuch Action ſhall be awarded, the Judgment al 

be void. To which the Plaintiff demurred, and the Plea was held ig. 

ſufficient; becauſe the Verdict was for 40 s. Coſts, and not Colts in. 

creaſed by an Award of the Court. It the Judgment were erronedus 

et it was hard to make it avoidable by Plea, notwithſtanding that the 

| Words of the Statute are, ſhall be void. 2 Vent. 36. Trin. 33 Cy 
/EàQ! AMS TT TC ͤ ͤ 

2 Jo. 232 24, Treſpaſs Viet Armis for finging down certain Stalls of the plain. 

mb relow % of in the Market Place of H. It was refolv'd per tot. Cur. that the 

x Plaintiff ſhould have his ordinary Coſts, becauſe the Statute ſhall be in. 


or other he only tor deſtroying a Chattel, and the Freehold cannot come in 
Debate, any more than if a Man ſhould take his Sword out and run 2 
Skinn. 100. Coach-Horſe thro' the Guts, whereby he died, and the Owner jhall 

pl. 17. 8 C. bring Treſpaſs Vi et Armis, and recover under 4os. Damages, yet he | 


the Court ſhall have his full Coſts. Raym. 48), 488. Hill. 34 & 35 Car. 2 


B. R. Smith v. Batterton. 


Saunders Ch. J. ſaid, that a Stall is no Part of the Frech old. 2 Show. 258. pl. 265. S. C. held 


1 if the Stall had been annexed to the Freehold, yet if carried away it wonid be like. 
the Act; and in ſuch Caſes, where it appears in the Record, the Poſtea need nat be 
mark' d. S. C. cited 3 Mod. 40. — S. C. cited by Ld. Ch. B. Gilbert. Gilb. Fog 


Rep. 198. 


Gilb. Equ. 285. Treſpaſs for breaking his Cloſe, and impounding of his Cattle, Up | 


* Wy. on Not Guilty pleaded the Plaintiff had a Verdict, but Damages under 
by 1.4. Ch 40s. Whereupon Mr. Liveſay the Secondary refuſed to tax full Colts, 
B. Gilbert, alleging it to be within the Statute of 22 & 23 Car. 2. Mr. Pollexten 
. moved tor Coſts, alleging that this Act doth not extend to all 'Tret- 
patles, but only ro ſuch where the Freehold of the Land is in Queſt- 

on; It the Act ion had been for a Treſpaſs in breaking his Cloſe, and 
Damages given under 408. there might not have been full Colts, bur 

here is another Count for impounding the Cattle of which the Deten- 

dant is found Guilty, and theretore muſt have his Coſts; the Plaintitt 

had ordinary Colts, 3 Mod. 39, 40. Hill. 35 Car. 2. B. R. Barnes 

S. C. cited 26. In an Action of Treſpaſs Ouare Clauſum fregit, and putting 


per Cur. Stakes upon his Ground, it was held, that this was within the late Sta- 


COmyns3 ture, which enacts, that the Plaintiff thall recover no more Coſts than 


| Mih & W. Damages; but it any Thing had been taken away (of how little Value Ih 
z. B. R in ever) it had not been within the Statute. 2 Vent. 48. Trin. I W. 


25 
Ir ke X M. in C. B. Anon. 
ately v. 8 | = | | 
Fry, 2 hich was Treſpaſs Quare Clauſum fregit, & Blada ſua ibidem creſcent, ſuccidir & atportavit 
The Jury, as to the breaking of the Cloſe, and cutting of the Corn in the Blade, found the Deten- 
dant Guilty, but as to the carrying away Not Guilty; but where it does not appear that the Trel- 
paſs was committed under pretence of Title, or that any thing was Carried away, there we cannot make 4 
ConltruCtion contrary to the expreſs the Words of the Act of Parliament. | 8 65 


27. Treſ⸗ 
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8 3 27. Treſpaſs Huare Clauſum fregit, aud declared of divers others Treſ- 
3 aſſes. The Detendant pleaded Nor Guilty as to the Clauſum tregir, 
and juſtified as to the other Treſpatles, which upon the Iſſue was found 


* 
— 
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x, nl tor the Detendant, and as to the Clauſum fregit it was found for the 

') Plaintiff. The Court held it a clear Cafe within the late Statute, that | 
þ the Plaintiff ſhould have no more Coſts than Damages, the Damages N 
by being under 40s. 2 Vent. 180. Trin. 2 W. & M. in C. B. Anon. | 
2 28. In an Action of Treſpaſs, Quare Clauſum fregit, and digging up Gilb. Equ. L 
8 and carrying away of his Trees. Ir appears upon the Evidence, that the Rep. 198, | 


Pefendant had entred into the Plaintifl's Cloſe, and digged up ſeveral 9 2 
| Roots of his Trees, and remov'd them to a Place on the ſame Ground, about C. cited by 
two Yards diſtance off. Pollexten, Ch. J. and Rokeby (Powell abſent,) Ld. Ch. B. 


were of Opinion, that the Plaintiff was to have full Colts, becauſe che Silbert, and 


0 Roots were carried from the Place where they were digged, tho' not om Ming [ 
Ka remov'd off from the Ground; Ventris conceiv'd that the taking of informd |. 


the Roots, and laying them a little way olf in the ſame Man's Ground, him, that 
could not be taken as an Aſportavit, but by the Opinion of the other Trin. 11 


15 two the Plaintiff had his full Coſts. 2 Vent. 215, 216. Mich. 2 W. 8 + Soar 
ran & M. in C. B. Anon. 15 onde 
in- i 15 = Ga 

| | Y 25 8 | ; ; ed of this 
Jp Caſe in Vent. 215. But they agreed, that if any thing was carried off from the  Gronnds, tho' of 
git Y never ſo little Value, it would be an Aſportavitz For the Words Abcariavit, & Aſportavit, in 
1 1 Declarations, means ſuch a Carry ing as amounts to a Converſion to the Defendant's Uſe. 
ſhall 29. In an Action of 'Treſpaſs Ouare Clauſum fregit, where as to ſome 
t he Part there was Not Guilty pleaded, and as to the other a ſpecial Fuſtificati- 
. on, and a Verdict upon the general Iſſue for the Plaintiff, and the ſpecial 


3 ”- Iſſue for the Defendant. The Court took this to be within the late Sta- 

= tute tor the Plaintiff to have no more Coſts than Damages, becauſe the 

el = Hue upon the Matter ſpecially pleaded, was found tor the Defendant, 
and ſo the fame Thing it the general Iiſue had been only pleaded, and 

ka bound for the Plaintiff. 2 Vent. 195. Trin. 2 W. & M. in C. B. 

30. Debt for a Penalty of 20 l. brcught by the Corporation qui tam &c. S. C. cited 


A. 
wa! 
; * 


Up- upon a private Act of Parliament concerning the New Ri ver Mater brought per Cur. as 
ander 70 Plhmouth.; the Action was brought againſt Collings tor diverting the ruledaccord- 
I "7 3 \ | AT OR ingly. Skinn. 
Colts, Water-courſe contrary to the Statute. Upon Nil Debet pleaded, the 368, in pl. 
lex fen Plaintifts had a Verdict at the Aſſiſes and the Queſt ion now was, whe- 14. Mich: 


'Tret- ther they ſhould have Coſts upon a Recovery on this new and penal 5 W. & M. 
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ueſti- Statute? and after Deliberation it was held per tot. Cur. the Plaintiffs in B. R. 
„ and thall have Coſts, becauſe here was a certain Penalty given to certain Per- 


ä g 
n 9 
F 

9 Nn 


8, but ſons, and ſo within the Rule for Coſts; but it is otherwiſe where the 
Deten, Penalty is incertain, or where it is given to common Informer; and 
| ajntili ſo it was ajudged upon a Recovery on a private Act of Parliament, be- 
Barnes tween the Corportion of Cutlers v. Ruſflin, chat the Plaintiffs thould 
| nave Coſts, becauſe the Penalty was given to a certain Perſon ; bur it is 


oy; * 3, 2 
” * 4 7 2 — Fd 


* 
* 4, * 
s. wh = 2 2 N 


putting otherwiſe where given to an Informer. Carth. 230, 231. Paſch. 4 W. 
te Sta- & M. in B. R. Plymouth (Corporation of) v. Collings. 

ts than 31. Treſpaſs &c. Herbam depaſcendo & Solum & fundum Carucis ſub- 
"alue jo WE P#rtendo & in ſolo ſodendo & cum Terra inde projecta Aqne curſum ſuum 


1 vftupand” per quod Clauſum ſuum inundat fait &c. Upon Not Guilty 
— pleaded the Plaintiff had a Verdict, and 2d. Damages; and the Secon- 
dary refuſing to tax any Coſts more than the Damages, it was moved 
now, that the Plaintiff might have full Coſts, as in other Caſes, and 
per Cur, upon Veiw of the Statute, the Plaintiff ſhall not have full 
Colts in this Caſe, for that it was within the very Words of the re- 
ſtraining Clauſe, which allows no more Coſts than Damages, it the 
Damages are under 40 8. Quod Nora. Carth, 224, 225. Paſch. 4 W. 
& M. in B. R. Laver v. Hobbs. eee 
_ 12, Treſ- 


{ portavil. 
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Comb. 599. 34. Treſpaſs for entring his Cloſe, and cutting and carrying away bis 


that where the Plaintiff ſhall have Colts only according to the Damage and the 


ſhall be full 

5 Mod 315. Mich. 8 W. 3. B. R. Blichley v. Fly. 

Fry & C adjornatur, = e 5 
2 Salk. 665. 35. Treſpaſs for a Cloſe broken &c. Upon Not Guilty pleaded, the 


S. P. does 
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32. Treſpaſs for cha/ing his Sheep, aud that he (the Defenianc) , 
Loca ipnota ws abduxit & tlengavit ; aiter a Verdict for tue Plaine: . 
and 2d. Damages, he had his tull Coſts upon a Motion, prine pally uc. 
on the Word Abduxit which is the ſame in Signification with Apen 
vit. Carth. 225. cites Hill. 5 W. 3. Colethurſt v. Hayes. 

33. In an Action of Treſpaſs ſeveral Treſpaſſes were fot forth and the H 
fendant was found Net Guilty as to all but one which was pedibus u 
do, and the Damages 58. and no more. This Cauſe began Originally 

in an Interior Court, and was removed hither; and the Court Aloscd 
tull Coſts, tho' the Damages were fo {mall ; Quod Nota. 4 Ni, 
3978. Hill. 6 W. & M. in B. R. Roop v. Scritch. „„ 


lan 


Blachley v. | | 4 | | is to 8 * 
N. SG Corn; Upon Not Guilty pleaded, the Detendant is found Guilty of all 


adjornarur, the Treſpaſs, but carrying away the Corn, and as to this he is lound 
— 1Salk. Not Guilty; and it was moved to have full Colts, becauſe otheru ite 
193. pl.1. S. a Man might come and deſtroy Fruit- Trees and Flowers in a Garden. 
C. adjornatur. and do Damage to a great Value; yet upon Treſpaſs brought, the Le 


_ | hid, tendant could not inſiſt upon any Kight, but plead Not Guilty, aud 


the Treſpaſs Act did not intend ſuch wilful Treſpaſſes, but only Caſual Treſpalles; 28 
is done C/2- the riding over a Cloſe in Hunting &c. and ſeveral Caſes were cited 
mando Titu- 2 4 2 * We: I 
lem. or the wherein ſuch deſigned and voluntary Treſpaſſes, tho' Nothing be car;;. 
| » Z ; =_ . ; "$4 | 0 „ o . 

Title may ed away, yet full Coſts were given; but not withſtanding all this that 
come in Quſ- was ſaid, the Court ſeem'd ſtrongly to incline e contra; & advilare 
zen, there vult; but the Court agreed, that zf he had carried away, t ho' mt out «1 


— 


Coſts the Premuſſes, full! Coſts ſhould have been given. Skin. 666. pl. 4 


Blanchly v. 


>. C. but Nifi Prius Roll was carried to the Aſſiſes ro be tried, and there, by 
not appnay.” Conſent of the Parties, the Jury had the View, and the Trial was put 
bpoff to the next Aſliſes, and then the Iſſue was tried, and a Verdict 
for the Plaintiff, and 10s. Damages; And the Queſtion was in C. B. 
whether the Plainciit ſhould have more Coſts than Damages, tor the 
Judge had made no Certificate that the Title came in Queſtion; and re- 
ſolved per Cur. the Plaintiff thall have ful! Coſts; tor it appears pan 
the Record, that the View was granted, but the View cannot be granted 
unleſs where the Title comes in Queſtion, and therefore the granting 
of the View amounts to a Certificate, that the Title came in Dneftion ; and 
by all the Prothonotaries, it is always the Practice to give full Cotts 
where the View is granted. Ld. Raym. Rep. 76, 77. Palch. 5$ 
J 
36. Tho' the Damages are under 40 5. in an Action removed cut of 
an inferior Court by Habeas Corpus, ye the Plaintiff ſhall have full Ce, 
and it is not within 22 & 23 Car. 2. cap. 9. Ld. Raym. Rep. 395. 
Mich. 10 W. 3. B. R. Canterbury Arch Biſhop v. Fuller. 
37. In an Action of Treſpaſs Quare Clauſum fregit of Aſſault, Bat 
tery, Wounding, and of Diſturbance of tim in his quiet Poſſeſſion &c. upon 
Not Guilty pleaded, a general Verdict was given for the I laintiſt, u 
Damages under 40 5. and Mr. Branthwaite moved to have full Cott, 
becauſe the Defendant was found Guilty of Wounding, and D:!turo- 
ance of the quiet Poſſeſſion; But per Holt Ch. J. the Practice © 
been always otherwiſe ; and he ſaid, he did not remember ſuch a . 
tion to have been made; but Gould |. ſaid, that he moved ſuch a +" 
tion as to the peaceable Poſſeſſion here in B. R. but it was denied hm, 
and the Motion here was denied. Ld. Raym. Rep. 566. Pafch. 12 
W. 3. Boiture v. Wooltick. * 


— ——— —ũ—ñ ” 
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38. Treſpaſs for chaſeng, driving, and wounding his Sheep, per quod 
me died, and others were dampnified, and alſo 15 taking and earrying 
ay one Hog of the Plaintiſf; Upon Not Guilty the Jury found the 
Defendant Guilty of all but the taking and carrying away the Hog, ot 
which they found him not Guilty, and gave 2d. Damages; and the 
the Queſtion was, whether the Plaintifl could have more Coſts than Da- 
mages? And the Court, upon opening the Matter, held che Plaintiff 
ſhould have his full Coſts, for this is out of the Statute 22 & 23 Car. 


2. cap. 9. 1 Salk. 208. pl. J. Paſch. 2 Ann. B. R. Ven v. Phil- 
„ 


30. Though the firſt Words are general, yet by the laſt Www ord 


| Actions) it is reſtrained to ſuch wherein there be no certitying ot the 
| Battery, or the like; therefore if it be an Action wherein there can be 


no ſuch certifying, as Debr, Aſump/it, Trover, Traverſe for taking bis 


© Goods, Treſpaſs tor beating his Servant per qr1od Servitium amifit, it 18 
out of the Statute. 1 Salk. 208. pl. 7. Patch. 2 Ann. B. R. Ven v. 


Phillips. . N e ; 1 55 | 
; 40. "Treſpaſs for breaking his Cloſe and treading down his graſs. Plain- 
tiff had a Cloſe adjoining to the back of the Defendant's Houſe, which was 
a Publick Houſe ; The Defendant uiſed to ſet up a Stable for his (zieſts in 
this Cloſe, and ſerve them there, and often uſed to walk there for his Plea- 

| ſure, and with others who ſhot with Bows and Arrows there, Holt Ch. J. 
ſaid, that it the Jury give under 40 8. Damages tho the Title of the 
Land does not come in queſtion he would certiſy, for this a voluntary 
malitious Treſpaſs, and the Statute is only to be underſtood ot. ſmall 
accidental Treſpaſſes. 6 Mod. 153. Paſch. 3 Ann. B. R. Dove v. Smith. 


41. It was moved to have full Coſts in an Action of Treſpaſs, inter It was held 


alia, for breaking his Lock upon his Gate, and cited 2 Vent. 215. and 3 within the 


* Mod. 39. Per Cur. had it been for taking away the Lock, tull Coſts mi ght e 


have been given. But Powell J. ſaid this ſeems to be laid as a Treſpaſs were fix'd 
in order to try the Title, and where the Freehold comes in 


| 8 1 | ES hold. MS. 
the Treſpaſs to be voluntary and malicious, there the Colts are to be full S. C. cites 


by Stature 22, 23. Car. 2. cap. 9. But it was adjourned to ſee if Hill. 12 


the Judge, who tried, would certity. 11 Mod. 198. Mich. 7 Ann. Ann, Lane 


v. Brown. 


p ̃ ˙ . ⅛˙² m• - ont. 5 
42. Treſpaſs for chajing his Cow, and his domeſtick Fowls, viz. Hens, 


| Geeſe Ec. with Dogs, which Dogs were uſed to bite tame Fowl, by whoſe 


biting they were killed. On Not Guilty Verdict for the Plaintiff, and 
he had his fa] Cofts, becauſe this is not a 'Treſpaſs wherein the Right 

oft Freehold may come in Queſtion, Gilb, Equ. Rep. 197. cited by 

Lord Ch. B. Gilbert as Mich. 9 Geo. I. C. B. Keen v. Whiſtler. 


= 43. Treſpaſs of Aſſault, Battery, Wounding and Iinpriſonment, as allo 


for entring aud breaking his Houſe, and opening the Doors of the ſaid Houſe, 
aud breaking three Locks, and three Bars, belonging to the ſaid Doors, 
The Defendant pleaded Not Guilty to all except the Impriſonment, and for 
that he juſtifies; and on the Trial the Juſtification was found for the 


| Defendant, and the Not Guilty for the Plaintiff, and the Damages 2 s 6d. 


and held by the Court, that the Damages being under 40 8. he could 
not have tull Colts tor the Battery, becauſe the Judge had not certified 
the Battery to be well proved, neither could he have full Coſts for 
breaking the Houſe &c. becauſe this is a J reſpaſs relating to the Free- 
hold, the Conſtruction of 22 and 23 Car. 2. cap. 9. S. 149. having been, 
that it extends to Treſpaſs relating to the Freehold and Inheritance, and to 
ſuch Treſpaſſes only, which is collected from the Exception, where the 
Judge certifies that the Title came in Queſtion, which ſhews that the 
Act extends only to ſuch Treſpaſſes where the Freehold might come in Oue(« 
tion, and not to Treſpaſſes of Chattles ; cited by Lord Ch. B. Gilbert. 
_ Gilb. Equ. Rep. 197. as Mich. 10 Geo. 1. C. B. Beck v. Nicholls. 
+ Y Treſpaſs 


Olieſtion wp there to the Poſts, 
it is held full Coſts ſhall be; but where the Freehold does not come in _—_ _ 
' Queſtion, there no more Colts than Damages; bur if the Judge certifie wy 
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ces to gain the Poſſeſſion of his Houſe, and in the mean Time loft the 55 


more Coſts than Damages. Gilb. Equ. Rep. 197, 198. cited by Lord 


laid by way of Detinuit, and not by way of Aſportavit ; For where it is 


— ——2— — 
— 


44. Treſpaſs was brought for breaking and entring Plainti ther 
and keeping the Plaintiff out of Poſſeſſion and U ſe ot the ſaid Houſe, Wilk 
a Continuanio for a Month, whereby the Plaintiff was put to great 4. 855 


— —̃ — 


40114 
tor this 


and Uſe of his Houſe ; Verdict for the Plaintiff, and 2 8. 6 d. U 
and upon Motion tor ſull Coſts, it was decreed by the Court; 
is a plan Treſpaſs Quare Clauſum fregit, and the per quod is only 
an Aggravation; and in this Caſe the Title of the Frechold might 
have come in Queſtion, and if ſo, there ſhould have been a Certikc... 
of the Judge, which not being in this Caſe, the Plaintiff can ha; 


Cate 

e no 

Ch. B. Gilbert as Mich. 12 Geo. 1. C. B. Blunt v. Miller. 
45. In Treſpaſs the Plaintiff declares of breaking and entring Ji, 


Chiſe, and then counts, that B. (the Detendant) intra Tempus prædict 


viz. Such a Day, broke and loch d up the Houſe and Barn and tot a 
aetain'd ſuch and ſuch Goods of the Plaintiff 's for four Weeks jn the ©; 


| Houſe and Barn. The Jury found tor the Plaintiff, aud 2 d. Dams. 


ges. Lord Chief Baron Gilbert, who delivered the Opinion of the 
Court, faid, that tho' he doubted ſomewhat ar firſt, yer he is no 
clearly of the Opinion with his Brothers, that there can be no more 
Coſts than Damages. Here is no Count, but where ½e Freehold min,, 
poſfibly come in ©ueſtion ; For this Count is tor breaking the Barn, ant 


i 
41 


locking up the Door of the Houſe and Barn, and deraining ſevetahef 


the Plaintiff's Goods, mentioned in the Declaration, in that Hofe aud 


Barn. Now here is no ſubſtantive and independaut Count quoad the 
Goods and Chartles, becauſe it is connected with the breaking and lock 
ing up of the Barn, and in that Caſe the Freehold of the Barn might 


come in Queſtion ; and then locking up the Goods in the Bara is but 
meer Aggravation in that Count, It a Man will put his Goods in mr 


Barn without my Leave, he can't enter and break my Barn in order to 
come at his own Goods, and therefore upon this Count the Property of 
the Goods might not be in Queſtion, but meerly the Barn that was thus 
broken. Gilb. Equ. Rep. 195. to 199. Hill. 12 Geo. in Scacc. Reeve 
v. Butler. „ I 


46. Another, and ſtill a ftronger, Reaſon in my Opinion, is, that it i: 
laid by way ot Detinuit, he may detain a Diitreſs, & contra V adios & 
plegios, and not by way of Aſportation and Converſion; And then <- 
ven on the part of the Count, touching the Goods and Charles, the 
Freehold might come in Queſtion, and whether ſuch Diſtreſs were lay- 
tul ; So that taking this as an Aggravation of breaking of the Barn, «: 


indeed it ought to be, the Freehold might come in Quettion in this 
Count; Or it it had been put into an independant Count, in the Detur' 
only, and not by way of Aſportation and Converſion, ſuch Count would 


not be good in Treſpaſs, and therefore no Damages could have been rc- 


cover'd tor ir and theretore there could be no Colts de Incremento, and 


conſequently there can be no Coſts in that Caſe ; This was the Opinion 
ot the whole Court delivered by the Lord Ch. B. Gilbert. Gilb. Equ, 


Rep. 199. Hill. 12 Geo. in Scacc. Reeves v. Butler, 


47. The Conſtruction upon this Statute was, that in all Actions ot 
Battery, and in all Actions where Freehold could come in Queſtion, !! 
the Damages were under 4os. the Plaintiff muſt procure a Cer t!:1cut! 
trom the Judge, in order to obtain his Coſts ; but in all other Pert 


Actions, the Law ſtood as it did before the Statute of Eliz. that t 


Judge muſt cer tity the Action as frivolous, to ſtrip the Plaintiſt : 


Coſts; the plain Conſequence of which is, that it there be ſever! Co 
in Tre pas, and one relates to the Freehcld, in which the Title may de 
Lrre/tion, and another relates to Chattles de Bonis Affortar” in h,‘. #0 
Title of Land can come in Oucftion, and intire Daimag es be jound nl 
49 5. the Plaintiff muit have Colts, by the Statute oi Glouceiter, be— 
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cauſe the Coſts are not remitted by the Statute ot Eliz. without a Cer— 
-Fcate from the Judge, and this is not within the Statute Car. 2, where- 
in there is a Necellity there ſhould be a Certificate of the Judge, to in- 
title to Colts 3 and therefore when 1ntire Damages are found, there mutt 


be ſome Damage proportioned to that Count, and it there be any Da- 


mage proportioned to the Count relating to the Goods, that the Statute 
of Glouceſter carries Colts of Courſe. Gilb. Equ. Rep. 196. Hill. 
12 Geo. in the Exchequer, in Caſe of Reeves v. Butler. 8 8 

48. In Treſpaſs for a very great Detriment and /porling of the Plaintif”s 
Land, it was moved to tax tull Coſts, though the Damages given were 
under 40 8. but the Court ſaid, that an Aſportation was out of the Sta- 
tüte of 22 & 23 Car. 2. cap. 9. Sect. the laſt, but that a Spoliacion 
was not; And Page J. ſaid, that the Courts had diſcouraged Suits of 
this Nature; For upon the Statute 43 Eig. cap. 6. it the Judge certi- 
ſie; the Suit to be vexatious, they will not allow the Party his full 
Coſts, though the Damages are above 40 8. but he ſaid, if the Party 
had produced a Certiſicatè from the Judge of the Treſpaſs being wilful 
and maliticms, they would have granted it; and this is required by 8 


& 9 W. 3. cap. 10. Barnard. Rep in B. R. 14). Hill. 2 Geo. 2. 


| Grandey I's W.. Itthi . 


* 


49. In Treſpaſs Quare Cauſum fregit, aid alſo for a Treſpaſs commit- 


ted on a Chattle ſevered ; Per Cur. the Authorities ſeem to run , Chat a 


Treſpaſs being laid to be committed on a Chartle ſevered, the Vlaintitf is 
inticled to full Coſts. Gilb. 42, 43. pl. 5. Hill. 2 Geo. 2. B. R. 
Gravitey. Vincent m·́ 3 5 

50. Where de Son Aſſault Demeſne is pleaded, the Plaintiff is inti- 


tled to his full Coſts, provided he has a Verdict ; per Cur. clearly ; but 
judge Lee ſaid, that the Rule is not, that the Plaintiff ſhould be in- 
titled to his full Coſts in all theſe Actions of Treſpaſs, where there is 
ſpecial pleading, and particularly cited rhe Cafe ot Philpot v. Jones, 


Hill. 1 Geo. 1. in treſpaſs there for breaking the Plaintiffs Houſe, the 
Defendant Fuſftifred as Bailiff under Proceſs ; the Plaintiff replied, that 
his Doors were ut; upon Which Iſſue was joined; Verdict found tor 


the Plaintiff, and Damages 2 d. Motion was in that Caſe tor full Coſts, 


but the Court refuſed it. 2 Barnard. Rep. in B. R. 27). Mich. 6 Geo. 
JJ. EE ni VVV „ 
$51. 48 5 NV. M. cap. 23. S. 10. If any inferior Tradeſman, Ap. 1 Salk. 212. 


trentice, or other diſſolute Perſon, neglecting their Trades and Employments, 2 


who follow Hunting Cc. ſhall preſume to Hunt, Hawk, Fiſh, or Fowl, Bennet v. 
(unleſs in Company with the Maſter of ſuch Apprentice duly qualified) he Talbot. 
ſcall be ſulject to the Penalty therein, aud may be ſued for their wilful 8 C and 
Treſpaſs in coming on any Perſon's Land, and if found Guilty, Plaintiff tough the 


Hall not only recover his Damages bat his full Coſts of Suit. Trp 
| £ 8 3 3 was laid for 


breaking and entering his Cloſe, and treading down his Graſs and Corn, and hunting there, the De- 
ſendant being an inferior Tradeſman, Contra Pacem &c. and Contra Formam Statuti. The Court 


held, that Contra Formam Staturi ſhould only be applicd tothe latter Part, which was really againſt 
this Statute, and that fince the Breaking and Hunting could not be ſeparated, the Plaintiff ſhould 


have his Cotts according to this Statute 5 and Judgment for the Plaintift —Comb. 420. S. C. ad- 
judged for the Plaintiff; For the Concluſion of Contra Formam Statuti ſhall refer only to that 
which would reaſonably bear it, and though in Grammer it goes to all, yet in Law it goes to the 
Hunting only.,—— Carth. 382 S. C. adjudg'd accordingly. And per Holt Ch. J. it is ſuthcient to 
lay in the Declaration, that the Detendant hunted in the Plaintiffs Cloſe without concluding Con- 
tra Formam Statuti; For that ſhould come in Evidence— 5 Mod. 30). S. C adjudg'd for the 

laintift For this was an Offence before the making this Act, which only reveals that Clauſe of 
the Statute of 23 Car 2. as to Coſts, and therefore though the Declaration concludes Contra For. 
mam Statuti it is well enough. 1 | | | 


52. 889 M. z. cap. 10. F. 4. For the preventing of wilfull and ma- 
licious 7 reſpaſſes, be it further enafted, that in all Actions of Treſpaſs to 
be commenced or proſecuted, from and after the 25th Day of March, 1697. 
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360 ES Colts. 


in in any of "bis Majeſty”s Com ourts ts of Record at Wftminſter, wheres at 11: 
Trial of the Cauſe it ſhall appear, and be certified by the Judge under, 
Hand pon the back of the Record, that. the Treſpaſs upon which an D.. 
Jendant ſhall be found Guilty was wilful and malicious, the Plaintiff jt.) 
recover not only his Damages, but his full Ciffs of Gul, any former La: wi. 
to the contrary notwithſtanding. 
Bur Note, 53. 11 C12 M. 3. cap. 9. F. 1. Enads, that the Statite 22 wh, 
thar che Caf. 2. cap. 5. Joan extend to the Principality F. Wales and the Conntic 


At ion pe- 
ing to be Pal aliue. 


commenced 
in thoſe Courts, if thev are commenced there, and remov'd by Habeas Corpus or Certiorar; 
into the Courts of Weltminſter, there the Plaintiff ſhall have full Cofts, Gilb. Hiſt, of C. 0 
21 

Tun Statute maintains the Statute af Car. 2. as extending only to the Courts of W eſtmi iner, hy 
further enacts, that it ſhall be extended to the Principality of Wales and Counties 88 Git; 
Hiſt, or CB. 213. | 
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(M) | How alleſsd or tried, 


x27 HER E a Man tenders Da and Colts, and the fs of this 

_ Debt upon Statute Merchant, and prays Scire Facias to re. 
his Land, the Miles and Coſtages (hall be try'd by Averment, e not 
by ſaying of the Jultices. Br. Colts, pl. 5. cites 47 E. 3. 11. 
2. It in Treſpaſs brought againſt rwo Detendants one is found Guilty by 
_ himſhelf, and the other Guilty by himſelf, and Damages ſeverally allele, 
yer the Colts thall be jointly taxed. to Rep. 117. a. in Piltold's Cate, 

_ and lays, that with this agrees 36 H. 6. 13, and 12 Ed. 4. 1. 

1 mere be. z. Sir J. S. brought an Action upon the Caſe againſt P. B upona 
wo [ſues in over of Goods and Houſhold-Stuff; the Detendanr pleaded as to Par- 
jremal am: cel, that they were fixed to his Freehold in S. in Hampthire, abſque 
and one is hoc that he found them in other Manner; as to another Part, that the | 
tried, and Plaintiff gave them to him at D. in Hampſhire; and as to che other 
Judgment Part, he pleaded Nor Guilty; For the firſt Parr the Plaintiff cauſed 
and Ree it to be entred, Non vulc ulcerius proſequi, and took Lifue upon theo | 
- Coſts and Other, and it was {ound for the Plaintiff by ſeveral Furies, in ſeveral 
Damages; Countres, and Damages and Coſts aſſeſſed by the Faries ; and now the Ve- 
and after= fendant brought Error, and /ig ned Emer, becauſe both Furies have '/- 
| aber Iv ſeſſed Coffs, and Fudgment given accordingly, whereas the laſt Verdict 
is tried, and Ought to do it; and where two Juries are to try the Iſſue, the Form ot 
Colts there- the Entry after the ſirſt Verdict is, Ceſſet Executio, until che other Iſſue 
ape: 3 be tried. See 21 H. 6. 51. 36 H. 6. 13. Anderſon ſaid, ſeveral Iſlues ca1- 
nious. as to not ſever the Colts, although they may the Damages, {or it is but one Suit, 
the Coſts, therefore but one Colts, and that is the Reaſon chat judgment ſhall not 
Brownl. 3. be given until the laſt Iſſue be tried, becauſe that Co/ts hal, be bit duc, 
Brocas "Caſe. aſſeſſed, which was granted by the whole Courr, und by Periam, chat 
the Fury may aſſeſs Coſts for the whole Suit, Quod ſuit Conceſſum. 2 Le. 
177. pl. 217. Trin. 38 Eliz. C. B. Sir John Sands v. Brocas. 
+ Action of ale Impriſonment was brought by NI. againſt treo Bails 
% a Corporation, who pleaded Not Guilty, and at Che Nis Prius 4% 
Þlainuff was nonſtuut 5 and now Serjeant Nichardion mov 10 upon che 
Statute ot 7 Fac. cap. 5. tor double Coſts, and that upon the very 
Words of the Statute, and the Queſtion was, whether the Coffs otoht to D 
be taxed by this Court, or by the Juſtices of Aſhe; Hoburrfatrd, that upon 
the Nontuit the Juttices ot Aihfe might have commanded the Jurs [0 
have taxed the ſingle Coſts, and then the ſame Judges night have doub- 


| led them, and thac within the W. ords ot che Statute - bur if che juz: 
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= that ſuch Caſe was cited in Caſe of the King v. 
| ring that Precedent, the Court made the fame Rule that the like En- 
try ſhould be made in that Caſe. He obſerved farther, that in the Caſe of 
| one Walker and Sir nom. Egerton, Hill.) W. z. the like Entry was 
made upon the Roll. Accordingly the Court ordered the ſame to be done 
in the preſent, Caſe. 2 Barnard. Rep. in B. R. 117. Hill, 5 Geo. 2. in 
Cuſe of Catherol v. Cowper, V 


pleaded in Bar, 


* 4 1 — — 


—— vr err —— ————— —— ĩ ˖ — — — i 


__ Colts. 


—ats this, then upon his Certificate the double Colts ſhall be allelled, 


for other wiſe the Party ſhall be without any Remedy, and Brownlow 
Ch Prothonatary agreed with that, as to the Certificate, that this Court 


{hall aſſeſs the Colts, and Brownlow had a Precedent accordingly. Win. 


16. Trin. 19 Jac. Major v. two Bailiffs. 

5. After the Statutes made as to Colts, they began to make it a Rule 
for the better Execution of the Statute, that the Fury ſhould tax the Da- 
wages apart, and the Cofts apart, that ſo it might appear to the Court 
chat the Coits were not conſidered in the Damages; and when it was 


Evident that the Coſts taxed by the jury were too little to anſwer the 
Coſts of the Suit, the Plaincitf prayed, that the Officer might tax the 


Coſts that were inſerted in the Judgment, and therefore ſaid to be done 


: 9 Ex aſſenſu of the Plaintiff, becauſe at his Prayer, Gilb. Hiſt, of C. 


ſingle Damages, which are afterwards trebled by the Court; for it is the 


E {(ury's Part as to Matter ot Fact to aſcertain the Damages, and it is the 
= Pune ot the Court to ſee the La executed, and conſequently to tre- 
ble them. Gilb. Hiſt. of C. B. 216. Ton 

J. An Indebitatus. Aſſumpſit had been brought againſt a Collector of the 
Land- Tax; The Defendant had a Verdift, bur becauſe it did not appear 


won the Niſi Prius Roll that this Action was brought againſt an Officer, 


E Motion was made, that this might be entred upon the Roll to intitle 
E the Defendant to treble Coſts ; accordingly the Court ordered an Entry to 
bie made in this Manner, Super examinatione Materiæ it appears to the 
Court, that the Action was brought againſt the Detendanr as Collector; 
ſays, 


Ideo confideratum eſt, that he ſhall have his treble Coſts; Arg. 
oland, and upon ci- 


() At what Time Coſts may be given. 


4 1 againſt 2290 for chacing in his Park at D. who pleaded 


Not Guilty, and the one was found Guilty at ſuch a Day to the 


Damages of 30s. and the other Guilty at another Day to the Damage of 
= 135. The Plaintiff prayed double Damages, and Impriſonment for 3 Y ears, 
according to the Statute, and could not have it, becauſe he took his Ac- 
tion at Common Law, and not a Writ making Mention of the Statute; and 
It was awarded, that the Plaintiff ſboulũ recover 30 s. againſt the one, and 
that the Plaintiff /bou/d be amerced, becauſe he is acquitted of the Treſ- 


paſs done with the other, and that he rerover 135. Damages againſt the 
her, and that he be amerced againſt him, becauſe he is acquitted of the 


= Treſpaſs in common with the other, Br. Treſpaſs, pl. 58. cites 47 E. 3. 
10.—& concordat 9 H. 6. 2. of the Damages in Action upon Statute, 


and in Action at Common Law. Br. Ibid. | 1 
2. In Debt of 20 J. 101. is not deny'd, and [as to the other] 10 l. he 
Judgment may be of the 10 l. immediately, but no 


Coſts till the Bar be try d of the other 10 1. Br. Coſts, pl. 13. cites 22 
42 


H. 6. 47, 48. 


(O) Coſts 


6. Where a Statute (as in Waſte) gives treble Damages, the Fary give 
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(O) Coſts increaſed, In what Caſes, 


t. IN Attaint found upon Aſſiſe, the Plaintift recovered Coſts, 3 

| becauſe they were too little rhe Court increaſed them; As 
written Book, fol. 12. and in the Printed, fol. 23, for it is falſe Print 
ed. Br. Colts, pl. 8. cites 8 H. 4. 23 5 


* 


2. In Treſpaſs againſt three of breaking his Park and killing his $a. ; 


vages there &c. and the one appeared, and the others not ; the Plaintick 
counted that he chaſed in, and broke his Park, and kill'd his Savages; 


the Defendant pleaded Not Guilty, and the Jury found that he came int, 


the Park to chaſe and kill Savages, (but did not kill any of them ) to the 


Damge of two Marks, vis. 13 5. 4 d. for the Treſpaſs, and 13 5. 44, 
for the Coſts, and the Plaintiff prayed Ke er pas againſt hin why is 


 tound Guilty, and releaſed his Suit again 


the others, by which the 
Court awarded, that the Plaintiff recover againft the Defendant 403 

viz. 138. 4d. for the Damages, and 13 8. 4d. tor Coſts by the Jury 
aſſeſs'd, and 135. 4d. more for Coffs increaſed by the Court. Br. Treipafs, 


8 pl. 106. cites 5 H. „ 


Zr. Con- 
{cience, pl. 
22. cites 8. C. 


* 


3. In Treſpaſs the Defendant was found Guilty at the Niſi Prius to the 
Damage of 40 5. and becauſe the Defendant had Superſedeas and Injun:. 
tion that the Plaintiff ſhould not purſue at Common Law rill the Matter 
be diſcuſs'd in Chancery, by which the Plaintiff expended in the Chancery 


10 Marks, and aſter the Inunction was diſſolved, by which the Plaintiif 


pray'd Increaſe of Coſts in Banco; and it was awarded that the Plaintiff 
hall recover 408. in Damages, and 31. in Coſts. Br. Coſts, pl. 22. 
4. Error of a judgment in Coventry was aſſigned, becauſe the Verdict 


found 51. for Damages, and 26 s. 8 d. for Cots, and the Court awarded 
He ſhould recover the Damages and Coſts aſſeſſed by the Fury, and that he 
| ſhould recover 53 5. 49d. De Incremento ad requiſitionem ot the Plain- 


tiff, and doth ut ſay Pro Miſis ſuis, and it might be that rhe Incremen- 


tum was Pro Damnis. All the Court, Preter Berkeley, held it well 


enough; for it ſhall be intended Pro Miſis, which was the laſt Antece. 


dent, and that which might lawfully be increaſed and not pro Damnis, 
which cannot be increaſed. Cro. C. 413. pl. 7. Trin. 11 Car, B. R. 


Anon. 


(P) Payment inſorced. How. Or New Actions 
. ſtopp d. „%%% nn 


1. FHH E Lord Biron was Plaintiff in an Action, and upon a Ma- 
ſuit 5 1. Coſts were taxed againſt him, and he brought ano 


Action tor the ſame Matter, which was ſaid to be meerly Vexation, and 


that he refuſed to pay the Coſts, neither could he be compelled, being 
a Peer, and in Parliament Time ; wheretore the Court gave Day to ihew 
Cauſe, why this Action thould not ſtay until he had paid the Colis- 


in the former, Vent. 100. Mich. 22 Cir. 2, B. R. Lord Pirons 


Cale. 
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2. The Court was moved on the Part of the Detendant, that in re- 
gard the Plaintiff had obtained the Cane between them 7o be tried at the 
Bar, and thetetore he might be ordered by the Court to gs Security 
to pay the Coſts, in Caſe the Trial ſhould be againſt him; But the Court 
would make no ſuch Rule, bur ſaid, if he will not pay the Coſts in 
Caſe the Verdict be againſt him, he ſhall take no Benefit here atter- 
wards upon it. Sty. 322. Paſch. 1652. Dudley v. Born. 


10 z. A Motion was made to ſtay the Trial of an iet ment at Bar till 
he the Payment of Cs of a former Trial in Ejectment in C B. (Note, it was 
MY not between the ſame Perſons, for there was anther Leſſor.) Dol ben |. 
| the Rule of ſtaying a Trial tor Non- payment of Cofts at firſt was in the 
da {ame Court where the former Trial was, but now the Rule is extended 
tick to other Courts, and toraſmuch as it appears in this Cafe to be on h 
eg ſame Title, it is reaſonable to grant the Motion. Holt ſaid, we cannot 
1, take Notice that it is on the ſame Title. Dolben, it appears by Af- 
) the fidavit. Holt, admitting it to be the ſame Title, yet here is another 
44. Perſon, (viz. an Heir or a Deviſee) who 1s nor liable to pay the Colts 
10 1s of the former Action; And it was agreed, that where the Leſſor wakes 
the a new Leſſee in the ſecond Action, that thall not avoid the Payment of 
408. Coſts; Adjornatur. Comb. 106. Paſch. 1 W. & M. in B. R. Tredway 
Jury J ͤ0 „ 5 V 
paſs, 4. An Hjectment was brought in C. B. and a Verdict for the Plaintiff, 
but he had no Cuts; and now the Defendant in that Action brought a new 
o the Ljeltment in B. R. againſt the ſame Plaintiff, and Sir Francis Winning- 
JUNG ton moved, that he might have his Coſts before he ſhould be compelled 
Latter to plead to the new Action; but it was not granted, becauſe he had no 
ancery Vexation, the Verdict being for him; but if it had been agaioſt him, or 
aintilf that he had been nonſuited, he ſhould not have brought another Action 
aint betore the Coſts of the firſt had been paid, beouuſe it was a Vexation to 
L 22. bring a new Action. 4 Mod. 379. Hill. 6 W. & M. in B. R. Roberts 
Verdif} S5. The Plaintiff brought Indebitatus Aſumpſit for Monies received after 1 Salk 414. 
pardes the Death of the Teftator by the Defendant, to the Uſe of the Plaintiff as pl. 21. §. C. 
hat he Fxecutrix &c. Upon Non Aſſumpſfit pleaded, the Plaintiff was e ; 
Plains ſuit, and now ſhe brought a new Action; and the Defendant moved to eee 
remen- have Coſts before the Plaintiff ſhould be permitted to proceed, but de- 7 Mod 48. 
it well nied per Cur. But Note, that in another Action between theſe Parties Elvis v. Ma- 
tece- the Plaintiſt paid Coſts tor not going on to Trial according to Notice Sn e 
amnls, 2 Ld. Raym. Rep. 865, 866. Paſch. 2 Ann, Elwes v. Mocata, Aly S. 1 


| Y P: : 

. B. N. 6. In Ejectment the Defendant had a Verdict, and Judgment, . 5 
0p Coſts raxed, and then the Plaintiff brought a Writ of Error in the Ex- 

cheguer Chamber, and pending that Writ, he brought a new Kjef ment ; 

and now it was moved, that he might not proceed on this Ejectment 

till he had paid the Coſts of the firſt. The Court thought it hard that 


: the Defendant ſhould be doubly vexed by the Proceedings on the Writ 
ions ot Error, and by a new Ejectment, therefore made a Rule, it the Plain- 
tiff ſhould proceed on the Ejectment he ſhall pay the Cofts of the firſt, o- 
 therwiſe he ſhall not proceed on the ſecond, 8 Mod. 225, 226. Hill, to Geo. 
Crundell v. Bodily. 5 5 . N 
Non J. In an Action tor an Eſcape brought by an Executrix againſt the Mar- 
2 110 Pall, Mr. Strange moved that Proceedings might be ſtaid till ſhe paid 
27 1 the Coſts of a Nonſuit in a former Action upon the ſame Demand, and 
FR. compared this Caſe to that of a Pauper; But the Court (Ch. J. abſent) 
1 ſaid, that this Motion has been otten made, but never allowed; ac- 


cordingly it was refuſed in the preſent Caſe, 2 Barnard. Rep. in B. R. 
94. Hill. 5 Geo. 2. 1731. Holſey v. Mullins. 3 
8. The Plaintiff had brought a former Action as Adminiſtrator, but in 


the Declaration bad t Hh ar the Time when the Admiſtration was 


committed © 
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Coſts. 
committed, and for jome other Particulars relating to it ; the Detendae 
demurred to the Declaration for this Reaſon, but the Plaintift inſtead of 
moving to amend his Declaration, got Leave of the Court, upon a Side. 
Bar Motion, to diſcontinue without Payment of Cofts as being an Ati. 
ſtrator. Notwithſtanding this, the Plaintiff had ſince brought another 
tor the ſame Cauſe as the former; upon which Mr. Strange moved, that 
Proceedings in it might be ſtaid till he paid Colts in the former, but the 
Court refuſed the Motion, by reaſon that an Adminiſtrator is a Perſon jy. 
demnified by the Law from all Coſts on commencing any Action. 2 Barnard, 
Rep. in B. R. 154. Trin. 5 Geo. 2. 1732. Bird v. Smith 
9. It was moved, that the Trial might be put off till the Plaintiff oui 
pay the Cofts of a former Notice. The Court agreed that they grant theſe 
| Motions in Fjefment, but ſaid they do it in no other Action, upon 
which the Motion was refuſed. It was then ſaid, that it would be 


but a fruitleſs Thing ro pray an Attachment againſt the Plaintiff, be. 


cauſe he abſconded, ſo that he could not be ſerved with it. Whereup. 
on a Rule was made, that Service at his laſt Place of abode may be , 
good Service, and accordingly that Rule was granted. 2 Barnard, 
Rep. in B. R. 131, Paſch, 5 Geo. 2. 1732. Cock v. Wilkins, 


(O In Chancery. | 


Br. Coſts, pl. 1. N 7 reſpaſs, after Iſſue found by Niſi Prius for the Plaintif, the 


I Defendant obtain d Subpæ na and Injunction to ſtay the Plaintiff's 
Suit at Common Law, and after the Injunction was diſſolved, and the Plain- 


tiff had 3 J. Coſts by reaſon of the Delay in Chancery. Br. Conſci- | 


ence, pl. 22. cites 21 E. 4. 718. 3öÜ ̃ „ 
2. He who is vex'd e by * ſhall recover Damages by 
Award of the Chancellor, and he who ſues Subpcena ſhall find Surety tr 


render Damages if he does not prove his Bill true. Br. Conſcience, pl. 
24. cites Inter ſtatuta tit. Subpcena, VVV 


3. Teme Sole Sues out a Subpæna, and the ſame Day is Married, is diſ. 


 mitled with Coſts, Cary's Rep. 139, 140. 22 Eliz. Peer . 


Cale. . „ . 
4. Cos tax d for Scandal in a Bill in Chancery at 100 l. but tho' the 
Scandal was very great, yet by Ld. Chancellor and the ſudges it was te- 

duc'd to 50 l. and the Counſel, whoſe Hand was ſer to it, to pay 

the Defendant 5 J. Chan. Rep. 194. 12 Car. 2. Emerſon . 
JJJ)))))))))))VVVVVVVVJVWVVJJ.VWV 

5. The Plaintiff exhibited a Bill againſt the Father of the now Deſen. 

dant, and revived it againſt the Defendant as his Son and Heir, which 


O intotidem<was afterwards diſmiſſed with Coſts; And the Queſtion was, whether 


the Detendant ſhould have the Cots expended by his Father in the Suit, 
betore the Proceedings were revived ? And it was ruled he could not, 
for they were dead with the Perſon. Nell. Chan. Rep. 147. 22 Car. 2. 
Lloy'd v. Lord Powys. 2 ä 

6. Decree of the Commiſſioners ee Uſes for Payment of Colts 
Kc. reverſed. Fin. Rep. 81. Hill, 25 Car. 2. Wharton v. Charles 


1, The 


Coſts. 365 
— — FR — 
"I „he Plaintiff and Defendant having joined in Commiſon to examine 2 Chan. 
of -- ts. the Defendant two Days before the Execution of the Commitlion, Rep 22. 29 
de- ] Witneſſes, _ Y, . | 4 8 noe | £ . ar. 2 
8 8 | cauſes the Plaintiff to be taken in Execution for the ſame Cauſe depending Smith v. 
. | here; the Court ordered the Defendant to pay Cots aud Damages to be Holman 
her | un d, to diſcharge the Plainrift out of Execution at his the Detendant's 
15 Coſts, the Plaintiff giving a new Judgment, and alſo to be at the Charge 
pi : of @ new Conmiffion, and order'd an Injunction till Hearing. P. R. 
rd, . 4. Piaintiff's Daughters by a ſecond Venter brought their B againſt 
ould | the Detendant's Daughters by a firit Venter, t prove their Fathers Will, 
8 . E cohercby Lands were deviſed to be Sold to raiſe Plaintiff®s Portions ; and on 
we 2 Trial at Bar, and Verdict for the Will, Detendants ordered to Join 
15 in a sale, but were allowed their Colts both at Law and in Equity. 
8 6'ÿ3000DIIIIlllß g oe: 
Sea 5 9. Defendant was ordered to pay to the Plaintiff to001, for putting 
0 ö „ 4 ſcandalouss Anſwer, and the Defendant who had ſet a Cornſellor's 
ard. E Handtoit was order'd to pay the Plaintiff 201. and to ſtand commit- 
8. ted to the Fleet till Payment. 2 Chan. Rep. 386, 387. 1 Jac, 2. 
Fs & Whitlock v. Marriot, . 3 
10. Decree againſt an Infant and his Truſtees that the Cofts ſhould be 
= paid cut of the Truſi-Money, but reverſed, becauſe the Money was to be laid 
” E out in Land wherein the Infant was to be but Tenant for Life, MS. Tab.“ 
May 5th. 1113. Peller als. Pollin v. Husband, „ 
3 11. Coſts ſhall follow the Event of an Account; But if it be intricate 
c doubtfull, there ſhall be no Coſts. MS. Tab. May 8th, 1716. Pitts 
= ». Page. | 8 1 „„ | . : | 
on I 12. A voluntary Deviſee brings a Bill to eſtabliſh rhe Will againit 
"i WF che who is not Heir at Law, Defendant by Anſwer claimed under ſome 
ati's ancient Settlement which he could not find, and hoped when he coutd, he 
Plan- Fond have the Benefit of it. It was inſiſted for the Plaintiff, that the 
onſci- Detendant might try his Title by a certain Time, or in Default, that 
MF the Plaintiffmight hold and enjoy againſt the Defendant. Bill diſmiſ- by 
ges by ed with Coſts. 2 Vern. 743. pl. 651. Hill. 1116, Chir. v. Phil- 
ce, pl. I 13. A Decree of Cofts neceſſarily follows a Decree of Payment of Princi- 
- = pal and Intereſt. MS. Tab. Dec. 1ſt, 1718. India Company v. 
eer v. 134. Bill to ſet aſide Leaſes made purſuant to a Power. The Bill 
k = was diſmis'd becauſe a Matter purely determinable at Law, (viz.) | 
ho' che . VVhether the Power was well executed or not. Per Jekyl M. R. Ita > 55 nt 
was te- Bill is brought for a Matter properly determinable at Law, the Defendant Eg | 
to pay ought to demur, and not ſuffer the Cauſe to go on to a Hearing, and if _ GY | 
ſon v. the Bill be difmiſed _ Fearing, the Defendant ſhall not have Cofts, be- 
EY Cauſe it was his Fault to let it proceed; and where the Title is purely 
Deen. Matter of Law, tho' the legal Eſtate is veſted in Truſtees, the Ceſty 
„ hich que Truſt ought firſt to apply to the Truſtees to make uſe of their | 
whether Names in an Action at Law before he brings a Bill in Equity; for a ö 
1e Suit, Bill in Equity in ſuch a Caſe is only neceſſary where the Truſtees re- i 
d not, tule their Names to be made Uſe of in an Action at Law to determine i1 
Car. 2. 15 I: MS, Rep. Paſch. 4 Geo. in Chanc. Tichburn v. 0 
Leigh. . i 5 eee | 0 
of Coſts 15. Mentioned to be a Rule that there ſhall be no Coſts allowed a 4 
Charles arty who could never come to his Right without the Aid of a Court of = 
Equity, MS. Tab. Feb. 15th, 1721. Walker v. Mackpherſton. 5 
6. This Bill being with Liberty to Defendants to try their Title at | ay 9 
7. Te aw, in an Ejectment upon the ſeveral Forteitures inſiſted on by their : | | 
Anſwer, there being an Injunction granted in the Cauſe upon the | 
laintiff, Peachy's giving judgment in Ejectment was neceſſary to re- jl 
A e ee tain h 
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tain the Bill, and continue the Injunction till the Right was tried a; 
Law, to prevent Execution being taken out upon the Judgment in E. 


jectment given by Order of the Court. 


This Day the Cauſe was ſet down upon the Equity reſerved after 
Trial at Bar in B. R. and Verdict for the Plaintiff as to a Meadggy 
9 Acres, that it was forfeited to the Duke, Lord of the Manor by 
making a Leaſe thereof without Licence, and as to the Reſidue of the 
Lands in the Ejectment, the Jury find for Defcndam, vis. that 74 
were not furfeited. 5 | 5 5 8 0 


Quere it the Plaintiff, Sir Henry Peachy, ſhall pay any, and what 


Coſts in this Caſe, ſince the Jury have found 4 Parts iz 5 for him £ 
"che Een? . iin 


It was admitted, that at Law, if the Plaintiff recover any Part he 
ſhall have Coſts ; bur it was faid, that it was otherwiſe in Equir, 
where the Plaincift prevails for ſome Things in Demand, he ſhall hate 


Coſts ſo far as he prevails, but as to the Reſidue he ſhall pay Cofts 


pro Rata ; that this Ejectment being tried by Order of this Court, ir 


| thould be ſubject as to Coſts to the Rules of this Court, and now it i; 


tound by Verdict that the Duke did inſiſt upon Forteiture of ſeveral 


Parcels of Land, contrary to Law and Conſcience, and therefore ought 


Party to an Expence to defend. LO ee 95 
Per Macclesfield C. I think in this Caſe the Defendant, the Duke, 


not to have Coſts for what he unjuſtly demanded, and pur the other 


ought to have his Coſts both in Law and Equity; by the Rules ot 


Law, it the Plaintiff in Ejectment recover any Part he ſhall have Coſts, 
and this is purely a Title at Law, and Equity has nothing to do with 
it; it is true, in this Caſe the Bill was proper ſo far as to have a Dil. 
covery of the ſeveral Forfeitures inſiſted on by the Duke, to enable 
him to make his Defence at Law, bur Sir H. P. is not intitled to any 
Relief in Equity againſt the Forteiture, and therefore the Bill ſhould 
have been abſolutely diſmiſs'd at the Hearing, and was retain'd only 
till after the Trial in Ejectment to prevent the Duke of Somerſet tak- 
ing out Execution npon the 1 given by Order of the Court u 
on granting an Injunction til ing. 
dant, the Duke of Somerter, has prevail'd both at Law and in Equity, 


the Hearing. Now, ſince the Defen- 


he ought to have Cofts in both Courts, and the Bill muſt now be ab- 


ſolutely diſmiſs'd, ſave only that the Plaintiff muſt have an Injunction 
to ſtay Execurion upon the Judgment in Ejectment given by Order 
of the Court, with Liberty to the Duke to enter up his Judgment up- 
on the Verdict, and to bring a new Ejectment upon the other Fortet- 


tures which was found againſt him, it he thinks fit. Coſts to be tax'd 


by the Maſter, both at Law and Equity. MS. Rep. Trin. 8 Geo. 
in Canc. Peachy v. Duke and Dutcheſs of Somerſet 
17. A Decree Nifi by Default was afterwards made abſolute by Default 
_ alſo. Upon a Petition of Re-hearing, the Court refuſed to re-hear the 


Cauſe, becauſe the Coſts upon the firſt Decree Niſi were not paid, {or 


the Party cannot ſhew Cauſe againſt a Decree Niſs by Default, unleſs tt 
pays the Coſts of the Hearing N14, and he ſhall not be in a better Con- 
dition by ſuffering that Decree to be made abſolute by Default, than 


it he had appeared at the Day, and ſhew'd Cauſe againſt it; Per Mac: 
clesheld C. MS. Rep. Mich. 9 Geo. in Canc. Hoyle v. Hoyle. | 
18. A Bill was brought by a Deviſee of Land to perpetuate the Tei1- 
mony of a Will ; the Matter of the Rolls diſmilied the Bill wich Colts, 
declaring, that it being on tor perpetuating the Teſtimony, it ought 
not to have been ſer down for Hearing. 2 Wms's Rep. 162. III. 


1723. Hall v. Hoddeſdon. _ 


19. Equity will not give Colts at Law contrary to a Verdi. NS 
Tab. February 17th. 1726. Macguire v. Maddin. e = 
| | | 3 | | 20. Coli 
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20. Cot 


every ſuch Offence, 


L 2d'y, It prohibits the Converſion or ordainingof any Houſing or Building, made or 


F * 
1 Cottages. 357 


20. Colts always to be allowed where the Facts conteſted are preſumed 
to be in the Knowledge of the Party that conteſts them. MS. Tab. April 
ach, 1726. Cockraine v. Blantire.-.-. Er | 
21. A Sum in Groſs ſhall never be added to a Bill of Cofts after it is 
taxed by a proper Qlicer. MS. Tab. April 28th, 1126. Parker v. Stanley. 
22. Defendant not confeſing Plaintiffs Title, but putting him to the 
Expence and Trouble of proving it is a Circumſtance to give Coſts. 


\ AI 


MS. Tab. February 3d. 1726. Trinity Houſe v. Ryal. 


23. Plaintiff) always pays Coffs, where an Account turns againſt him 


or where he prevails in nothing but what he might have inſiſted on at Law. 


MS. Tab. February 2gth. 1927. Lyre v. Parnel. oe 1 
24. The Order for making an Election recites only, that the Plaintiff 
projecutes the Defendant at Law and in Equity for one and the ſame Mat- 
ter, ſo that the Defendant is doubly vexed ; wherefore it provides that 


the Plaintiff his Clerk in Court and Attorney at Law, having Notice 
ot the Order, do within 8 Days after ſuch Notice, make his Election in 
which Court he will proceed; and it he elects to proceed in this Court 


(che Chancery, ) then the Proceedings at Law are by that Order to be 
ſtayed by Injunction. But if the Plaintiff ſhall elect to proceed at Law, 


F or indetaulr of ſuch Election by the Time aforeſaid, his Bill is to be 
diſmifled with Coſts. 3 Wms's. Rep. go. Mich. 1130. Anon. 


25. One ought not to be condemned to pay Coſts in this Court for 


inſiſting on a Right which the Law gives him Per Lord Chancellor 


King. 3 Wms's. Rep. 205. Mich. 1133. Brown and Ux. v. Elton. 
26. A Truſtee misbehaving himſelf was ordered to pay Coſts out of his 


E own Pocket, and not out of the Truſt Eſtate. 3 Wms's. Rep. 347. 
Mich. 1734. Loyd & al. v. Spiller & al. i hy 


27. An Heir at Law is made a Defendant and in/iſts on his Title; he 


ſhall have his Coſts, tho' it goes againſt him; But if an Heir at Law 
be Plaintiff and miſcarries in his Suit, he thall not have Coſts ; but on 
his Suit appearing to be groundleſs, thall pay Coſts. 3 Wms's Rep. 


373. Trin. 1735. Luxton v. Stephens. 


For more of Coſts in general, See Chancery, Damages. Nonlſuit. 
. And other proper Titles. „ 


4” . * N - 7 — * 


a) Conga 


?, 31. Eliz. cap. J. Par. 1. VOR the avoiding of the great Inconve- This &. 


„„ niences which are found by Experience tends as well 
% grow by erecting and building of great Numbers and Multitude of Cot- in Here, 
rages, which are daily more and more encreaſed in many Parts of this aware 
Realm ; Be it enacted that after the end of this Seſſtons of Parliament, no as N 
Perſon ſhall within this Realm of England make, build or eretF, or cauſe to be ral Perſons | 
made, builded or erected, any manner of Co or Habitati ling, *hatſoever. 
) » any manner of Cottage for Habitation or Dwelling, 1 Iaſt. 
unleſs the ſame Perſon do aſſign and lay to the ſaid Cottage or Building 4 . This A 
Acres of Ground at the leaſt, to be accounted according to the Statute or Or- Branch pro- 
qinance De terris Menſurandis, being his or her own Freehold and Inheri- Þibits for 


Fance, lying near to the ſaid Cottages, to be continually occupied and ma- Things; 


W , | | , ſt 
mired therewith ſo long as the ſaid Cottage ſhall be inhabited, upon Pain Rech ere 


5 every ſuch Offender hall orfeit to our Sovereign Lady the .Oucens or Building 
7%, her Heirs and Succeſſors 101, of lauful Money of England, for of any Cot- 
AI 2 tage after the 
| | end of this 
Parliament. 


© Made, to be uſed as a Cottage. 


39ly, 


hereafter to 


* 2 
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 34lv, Albeit the Houſe or Building were made before this Act, yer if the Converſion une 
the 24th of March 1589. it is prohibited by this Statute, for in Point of Converſion the W. 85 
be (m. hereafre b d | | ac orgs 
e (made or hereafter to be made.) IE | 

gthly, Thele "Things are prohibited in this Breach, upon Pain of Forfeiture of 191, to the Ki 
or every ſuch Offence. 2 Inſt. 436, | 855 


— — — — 


— — 


hn... 


— 


his Branch 2, Par. 2. And be it further enatied by the Authority aforeſaid, th 
Inflicts Ku- every Perſon that after the end of this Seſſion of Parhameut, fall gh, 


won ſuch „Holl, maintain, and continue any ſuch Cottage hereafrer to be eretied, co. 


as ſhall  wverted, or ordained for Habitation or Divelling, whereunto 4 Acres of K 


leon. as aforeſaid, ſhall not be aſſig ned and laid to be uſed and occupied with 
3 the ſame, hall forfeit to our ſaid Sovereign Lady the Otteens Majuſty, 1. 
and continue Heirs and Succeſſors 40 J. for every Month, that any ſuch Cottage (all |, 
any ſuch by him or thei upholden, maintained and continued. „ 
Cottage, | | . „ | 
after the end of this Parliament, either erected or converted or ordained as aforefaid for Eabitates 
&c. 18 the Penalty of 495, to the King for every Month, that any ſuch Cottage ſhall be main. 
tained. V * ) ͤ́%Puũ»ñ nga 

So as a Cottage is twofold either newly ereCted or builded after our Statute, or of a Houſe built 
before or after the Statute, and converted after the Statute to a Cottage. 2 Init. WA 

But out of theſe rwo ranches are five Exceptons. By the firſt Branch of this Act any Perſon may 


_ erect a new Cottage or convert an old or a new Eouſe to a Cottage, if he lay to it 4 Acres 9 


Grourd at the leaſt, which muſt have theſe four Incidents ; 1ſt, Theſe Acres muſt be accounted a6. 
cording to the Statute or Ordinance, De Admenſuratione terræ Anno 35 E. 1. which is aiter the Rate of 1; 


: Feet and a halt ro the Pole. 2dly, Theſe 4 Acres muſt be his or ber Freebold and [nberitance this 
neither Grounds holden by * Copy, or for Life, or Lives, or for any Number of Years will ſerve) 
_ and it muſt be Freehold, either in Pee Simple or Fee Tail. 3dly, They muſt lie near the [aid Cottage : 


Athly, They mult be continually occupied, therewith ſo long as the Cottage ſhall be inhabited. 2 


Toft. 737. — “ Bulſt 51, 52. Mich, 8. Jac. S. P. held accordingly in the Caſe of Brocke . 


Bear. 


This Act ſhall not extend to any Cottage, which ſhall be ordained (that is converted) or eretted 


to or for Habitation or Dwelling in any City, Town Corporate, ancient Borough, or Marke:“ 


vor to any Cottages or Buildings erected or converted for the neceſſary Habitation of any Labrer, 
17 N Hineral Works, Coal-Mines, Quarries, or Delfs of Stone, or Slate, or about making of Brick, 


Tile, Lime or Coals, /o as the ſame Cottages or Buildings, be not above one Mile diſtant from the 


Mineral or other Works. Yo 5 „„ . 
Nor to any Cottage to be made within 3 Places, viz. Within a ile of the Sen. _ 2dlv, Upon the Side ef 


ſuh Part of the Navigable River <vhere the Admiral ought to have Juriſdiction, fo long as a Sailor ſpall 


— 


dcvell there, or ſome Perſon of Manual Occupation, for the making, furniſbing, or victualling of any Shi 


Lc. 3dlv, In any Foreſt, Chaſe, Warren or Park, ſo long as the under Keeper or Warrener ae! 
mn); rg a fall» EE | EE a ny | 

a4thly, Nor to any Cottage heretofore made. 1ſt, For a common Herdſman. 2dly, For à common 
Hepherd &c. (of whom his Cottage is called a Sheepcote) ſo long as a common Herdman or Shep- 


herd ſhall therein Dwell. zdly, For a poor, lame, ſick, or impotent Perſon. 2 Inſt. 727. 


Note, this Exception extends only to Cottages erected or made before this get, by reaſon of theſe Word: 


(heretofore made) but none of theſe 3 can be erected after this Statute for any of theſe 3 Purpo- 
es, unleſs there be laid to it 4 Acres of Ground with the 4 Incidents aboveſaid; Lambert Juſtice 


of Peace pag. 499. miſtakes this Part, and for (Heretofore) ſays (Hereafter.) But by the Statute 4; 
Hlix. cap. 2. either the Ghurchwardens and Overſeers or the greateſt Part of them, by the Leave of tie 


Lord of the Waſte &. in Writing under the Hand and Seal of the Lord, or by Order of the Juſtices f 
Peace at their general Duarter Seſſions, by the Leave of the Lord as is aforeſaid, may erect convenient 


Houles of Habitation for poor impotent People, and alſo to place Inmates, or more Families than 
one in one Cottage or Houſe. 1ſt, Note that extends only to ſuch as be poor and impotent. It extend 


not to a common Herdman or Shepherd, as hath been likewiſe miſtaken. 2 Inſt. 737. 


* 


Nor doth our Act extend te any Cottage to be made and decreed upon Complaint made to Juſtices ©! 
Aſſiſe, or Fuſtices of the Peace, in open Aſſiſes or Quarter Seſſions ot the Peace, to continue for Habitation 
during the Time only of ſuch Decree. This laſt branch extends only to Cottages made after our Sta- 
tute. 2 Inſt. 738. 5 5 


Here ſeven 3. Par. 3. Provided alſo, and be it enacted, that from and after tht 
3 Feaſt of All Saints next coming, there ſhall not be any Inmate or mi 
e Families or Houſehold than one, dwelling or inhabiting in any one Cotta. 
ei That malle or to-be made or erected, upon Pain that every Owner and Occupier © 
no fame any ſuch Cottage, placing or willingly ſuffering any ſuch Inmate or cee 
eee Family than one, (ball forfeit and loſe to the Lord of the Leet, it lin 
within this hich ſuch Cottage ſhall be, the Sum of 105. f lawful Money of England, (0 
Statute, but every Month that any ſoeb Inmate or ther Family than vt, fall fa of 
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habit in an) one Cortage as aforeſaid. And that all and every Lord and in a Cottage. | 
Lords, of Leet and Leets, and their Stewards within the Prec incl of his de RT | q 
and their Leet and Leets, fall have full Power and Authority within | 
their ſeveral Leets, to enquire and to take Preſent ment by the Oath of Ju- mates we | 
yors, of all and every Offence and Offences in his Behalf and upon ſuch tends to Cot- „„ i 
Preſentment had or made to levy by Diſtreſs to the Uſe of the Lord of the tages, as 

Leet, all ſuch Sums of Money as ſo ſhall be forfeited ; And moreover 


(ball be made, 10 recover to his own Uſe any ſuch Forfeiture, by Action of after. 
' D:bt in any of the Often 's Majeſty's Courts of Record, whereunto no H 
ſoin, Protection or Wager of Law ſball be allowed. 55 
Acres of Ground or more laid to them, as is aforeſaid, as others that have no Ground 
accounted according to the Computation of 28 Days. 


Frhly, And upon ſuch Preſentment had or made to levy by Diſtreſs &c. that is to ſell the Diſtreſs 
- which he ſhall take within the Precinct of the Leet for fuch Forfeiture, and if there be a Surplu- 


Borough, or Market Town, as in any other Cottage whereſocver, See Hill. 8 Jac; C. B. Rot. 


of, hear and determine all Offentes contrary to this preſent Alt, as well iſt. That 


Execution, for the levying the ſeveral Forfeitures aforeſaid by Fieri facias, dt. Juſtices 


an Indictment. 


— —— ———— —— U . — 2 GC ED — — ew — 2 


Cottages. 


359 


2dly, This 


cerning In- 


well made 


5 a | 1/28 before this 
it ſhall be lawful for the Lord of every ſuch Leet where ſuch Preſentment Statute as 


zdly, And 
as well to 
Cottages 
having 4 
or a. f . 
athly, Upon Pain that every Owner or Occupier of any ſuch Cottage, placing or willingly ſuf- 
fering any ſuch Inmate or other Family than one, ſhall forfeit and loſe to the Lord of the Leer, 
within which ſuch Cottage ſhall be, the Sum of 10s. for every Month &c. This Month is to 


ſage over the Value of the Forfeiture, to deliver it to the Owner. | er | 
'6thly, This Act extends as well to Inmates in Cottages, in any City, Town Corporate; Ancient 


2193. between Pale v. Prat, in Treſpaſs, Salop, a Juſtification upon this Statute for the Pe- 
dalty for keeping an Inmate. | ED 88 . 
»thly, Hereby the Act gives Election to the Lord 


to take his Remedy by Action of Debt, i 
any of the King's Courts of Record. 2 In, 738. , 3 | | 7 * 5 - » 8 c t, 1n 


4. Par. 4. Be it farther enalt ed by the Authority aforeſaid, that all In this 
Faftices of Aſſiſes and Fuſtices of Peace in their open Seſſions, and ever Om theſe 
Lord within the Precintt of his Leet and none others, ſhall have full Pow-+, nk 
er and Authority within their ſeveral Limits and Furiſdittions, to enquire ſerved. 


by Indi ment as otherwiſe by Preſentment or Information, and to award theſe three, 


» of Aſhſe, . 
2 of 
| RT | OT | 3 5 5 JJ TO 
Lords of Leets, and no other Judges or Juſtices can enquire &c. any of the Offences againſt this 
Statute, And therefore the. Sheriff in his Turn cannot enquire &c. of any Offence againſt this Sta- 
ture, committed within the Leet of any Lord thereof. EE TEES ns Sue 


Elegit, Capias, or otherwiſe, as the Cauſe fhail require. 


2dly, That they may enquire hear and determine all Offences &c. ſo as there is a concurrent 
Power in every of theſe three, and the Judgment &c. of ſuch one of them as do firſt enquire, hear and 
| Gr ne. lame ſhall ſtand ; And each of them may enquire of all and every of the Offences a- 
zaly, As well by Indictment or otherwiſe by Preſentment or Information. The difference between 
an Indictment and Preſentment is this, that the Indictment is drawn and ingroſſed in Parchment in 
Form of Law, and delivered to the Jurors to be enquired of &c. And a Preſentment is properly that 
which the Jurors find and preſent to the Court; without any former Indictment delivered to them, 
which afterwards is reduced to a formed Indiftment. Every Indictment which is found by the ]u- 
rors, is preſented by them to the Court; For the Record ſays j uratores præſentant 8c. when they 
find an Indictment. And therefore every Indictment is a Preſentment, but every Pre ſentment is not 


Offences found in Leets, Court Barons &c. are commonly called PFreſentments, which was the 
hag at his Act, giving Juriſdiction to a Leet, doth uſe this Word (Preſentment) in this and 
the zd Branch. _ OP C . e 
Achly, By the Words (to award Execution by Fieri Facias, Elegit, Capias or otherwiſe) greater Ju- 
riſdiction is given to the Leet, than it had at the Common Law, ſo as the Lord of the Leet has © 
the 3d Branch, Power to levy the Forfeiture due to him, by Diſtreſs or by Action of Debt by tbe 
Common Law; And by this 4th Branch, by Fieri Facias, Elegit or Capias. 2 Inſt. 539. 


5. . This Statute /pall not extend to any Cottape, in any City, or Tecon See pl. 2 

orporate, or Ancient Borough, or Market-Town, nor to any Cottages for No the Fe 
the Habitation of Workmen in Mineral Works, Coal. Mines Ouarries., ar 
Delt' Or 4 L þ1 ' Brich Tile _ AR oi 7 
Hells, or in the making of Brick, Tile, Lime, or Coals; ſo as the ſame 


Uttages be not above one Mile diſtant from the Works, and be uſed only for 
the Habitation of Normen. METER un VE 
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and the Sea, or upon the fide of any Navigable River, where the Adjuiral g 
Notes there % / ve Füriſcliction, ſo long as no Perſon ſhall therein Inhabit, but à . 
lor, or Man of manual Occupation, tor making, furnijhing or vit}ugll;y, 

of any Veſſel uſed to ſerve on the Sea; nor to any Cottage in any Fireſt, Cha,“ 

Warren or Park, for ſo long as no Perſon ſhall therein Inhavit, but an Ui. 

der Keeper or Warrener ; Nor to any Cottage heretofore made, ſo long as 55 

ether Perſon ſhall therein Inhabit, but a common Herdinaan or Sep berg 

for keeping the Cattle of the Town, or a Poor, Lame, dc, of Aged, of 10. 

potent Perſon; Nor to any Cottage, which upon Complaint to the Fuſtices + 

lie, or to the Duarter Seſſions, ſhall by their Order be accreed 70 continn 

for Habitation, during ſo long a Time, as by ſuc? Decree jhall be limited, 

7. 43 Elia. cap. 2. Par. 5. Enacts that it jhall and may be lawful fenti, 
Churchwardens and Overſeers, or the greater part of them, by the Leap 
the Lord or Lords of the Manor, whereof any Waſte or Common abi, 

their Pariſb, is or ſhall be Parcel, and upon Agreement before with H 

them made in Writing under the Hands and Seals of the faid Lord 7 Liens, 

or otherwiſe according to any Order to be ſet down vy the Fuſtices of {cy 

of the ſaid County at their general ©uarter Seffions, or the great; 

part of them, by liks Leave and Agreement of the ſaid Jord or Lords ;, 
Writing, under his or their Hands and Seals to erect, build, and jor np ;; 

it and convenient Places of Havitation in ſuch Waſte or Common, at . 
general Charges of the Pariſh, or otherwiſe of the Hundred or County a 
aforeſaid, to be taxed, rated, and gathered in Manner before expreſſes, 

convenient Houſes of Dwelling for the ſaid impotent Poor. And alſo 10 

place Inmates or more Families than one in one Cottage or Houſe, One Ad 

made in the 31 Year of her Majeſties Reign, entitled an AQ againſt the 

erecting and maintaining of Cottages or any therein contained to the cm. 

trary notwithſtanding, which Cottages and Places for Inmates fhall not at 

any time hereafter be uſed or employed to or for any other Habitation, but 

only for impotent or poor of the ſame Pariſh, that ſhall be there placed from 

Time to Time by the Churchwardens and Overſeers of the Poor of the 

ſame Pariſh or the moſt Part of them, upon the Pains and Forfeitiures con- 

tained in the ſaid former Act, made in the ſaid 31 Tear of her Majeſiies 
S8. The Inconveniences that grow by unlawiul Cottages, and Inmates 

in Cottages againſt this Statute, as appears by the Preamble ar? 272, 

being Neſts to hatch Idleneſs, the Mother of Pickings, Thievings, Acal— 

'1vg of Wocd &c. tending alſo to the Prejudice of lawiul Commonets; 

tor that new erected Cottages within the Memory ot Man, though 

they have 4 Acres of Ground or more laid to them according to the 

Act, ought not to Common in the Waſtes of the Lord; bur tne great- 

eſt Inconvenience of all this is, the ill breeding and educating 0 
Youth, which Inconveniences may be ealily helped and remedied by 
the Provitions of this excellent Law, if Lords ot Leets and their Ste- 

wards would look to the Execution of this Act, which we hold the 

readieſt Means; For albeit the Cottage erected or converted, cannot 

by any Proviſion in this Statute be demolithed or pulled down, ye! 

the Execution of the Penalty of this Act will make it uninhabitable 

and work the delired Effect, and they may alſo be amerced for wrong: 

tul Commoning in the Court Baron. 2 Inſt. 540. 3 
8. C. cited 9. J. S. was indifed upon the Statute 31 Eliz. becauſe he had erecſeda 
and the Cettage 5 Nears laſt paſt, and had not allotted 4 Acres of Land according 
Court held 70 fe ſaid Statute De terris menſurandis 33 E. 1. and had continued it 
this to be a | x : , 2 
Statute. 1 ever ſince. The firſt Exception was that this Indictmenc was 1or erect- 
Saik. 195. ing a Cottage 5 Years patt, whereas every Offence ought to be puniti« 
pl. 1 in the ed within 2 Years by Indictment or Information, by the expreſs Words 
= 1.5 ot the Statute of 31 Eliz. cap. 5. otherwiſe it is not puniſhable, and 
rard Hill. therelore not good. adly, Becauſe he does not fay that he voluntarilh 
13 W. LES | | ns ren continued 
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RH ture to the Foreſt, and is | fineable, and the Houſe demoliſhable. Jenk. 230 pl. 1 


Cottages. 
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continued it; which are the expreſs Words of the Statute. zdly, For 
that it is to be by the Statute De terris Menſurandis whereas there is not 


* any ſuch Statute, but it is a# Ordinance only; And tor theſe Cauſes 
the Indictment was held to be ill; and the Defendant was dil- 


charged. Cro. J. 603, 604. pl. 30. Mich. 18 Jac, B. R. Stowes 


C aſe. 4 0 3 . | 
10. One was indicted for erecting of a Cottage. It was moved that 


the Indictment was inſufficient, for that the Words of 31 Eliz. cap. 5. 


are (ſhall willingly uphold, maintain, and continue) and the Indict- 


ment is only, that he continued, and ſo wants the Words (willingly upheld) 
according to the Statute. It did 1, appear in the Indictment rhat it was 
newly erelted, for IT 18 only that he continued, and not that he erected. 
The Indictment was quathed, becauſe being a Penal Law, it was not 


purſued. Godb. 383. pl. 47/0. Paſch. 3 Car. B. R. Day's Caſe. 


- {be 


11. It Lord of a Manor will ſuffer poor Men to erect Cottages on his 


' Waite, though he takes no Rent tor them, yer a Fine ſhall be ſer upon 


them, and the Lord of the Manor hall pay the Fine, and after the Cot- 
tage built, if the Manor deſcends, or is convey'd to another, if he re- 


ceives any ſmall Rent for the Continuance of that Cottage, he alſo ſhall 
pay the Fine that ſhall be aſſeſs'd, becauſe he upholds. Agreed. Jo. 272, 


273, 8 Car. Chriſtian Smith's Caſe. In Itin'. Windſor. 


12. The Statute which gives Power to erect Cottages in the Waſte 


for poor People does not extend to Waſte within Foreſts, Jo. 269. in Iti- 
nere Windſor, 8 Car, in Whitlock's Caſe. 3 | 


13. In Windleſham in the County of Surry there were diverſe Cotta- 
ges and Incloſures made upon the King's Soil, and afterwards the King 


fells the Manor 3 Per Noy Attorney General this has not di/penc'd with 
the Purpreſtures, but the Patentee muſt be fin'd for the Continuance of 
them, and they are to be pull'd down if they be not now arrented ; For 
elſe the King's Grant ſhould be taken by Implication to continue a 
Wrong to his Foreſt, which the King never intended, and accordingly 


they were fin'd and arrented. Jo. 2). in Itin'. Windſor. 8 Car. the 
Caſe of the Manor of Windleſham. _ 1 


14. If the Jſtice in Eyre will grant a Licence to erect a Cottage, or Building 
make an Incloſure, and Arrent in perpetuum at a certain Rent, yet if without a 


this be not done, ſitting the Court, it may be pull'd down again, and Licence of 
if ſuch a Licence and Arrentation be Sedente Curia, it is good for ever. he ing, or 
Jo. 277. in Itin' Windſor. 8 Car. Matthew's Cale, 


240. 


15. A Caſe in the Exchequer was cited by the Judge to be reſolv'd, It i a good | 
Claim for 
Cattle Le- 
_vant and © 
Couchant, but 
t it if it wers 


that a Cottage cannot by Law claim to have Common. Clayt. 48. pl. 82. 
Augult 1636. before Barkley J. Anon. e 


whether Sans Nombre the Law is not ſettled, but per Cur. it would be hard to de fea 
preſcrib'd to Sans Nombre. 6 Mod. 114. Hill. 2 Ann. B. R. Anon. Fs 


16. It was moved to quaſh an Indict ment for erecting of a Cottage con- 
rary to the Statute; the Exception taken to it was, that he erected a 
ortqge for Habitation, but did not ſay it was uſed or inhabited as a Cuttage; 

ut Bacon J. anſwered, that the very Erection of it is an Offence againit 
the Statute, and theretore the Indictment did very well purſue rhe 


uſtice in 


Eyre, makes 
it Purpreſ- 
oO. cites D. 


Words of the Statute, and therefore would not quath it. Sty. 33. Trin. 


23 Car. B. R. Anon. 
17. Though the Erecting of a Cottage may be preſented at a Court Leet 


fo r 


it 


the Information of the Lord, yet the Court cannot amerce the Offender for 


1 Cottages. 7 


tt; Arg. and ſo was the Opinion of the whole Cours, Saund. 135. Hin 
19 & 20 Car. 2. in Caſe ot the King v. Dickenſon, e 

2 Keb. 340. 18. A Pariſh erected a Cottage, but without any All;wance by A N 
pl 10. 8 C 7. rg Þ 1 _ 7 } a Ji 
rig of Peare, as the Statute 31 Eliz. cap. J. dire&ts ; Upon an Intormaj.,. 
held, that in B. R. Iſſue was taken, and found tor the King. It was moved :. 
the Stature quaſh the Information, tor that it does not lie in B. R. / Stattte 5 
was only redfing, that the Offence therein expreſs'd jhonld be punijh*d by Fiete 
rene e Aſſiſe, Fuſtices of Peace in their Sefions, and Lords of Letts, and ag (1c. 
| Actions bo- But Twiſden J. held, that notwithitanding the Words (and 55 her, 
pular; but the Attorney General might ſue in B. R. or in other Court it he pleaſe 
neither this Sed ad jornatur. Sid. 359. pl. 2. Paſch. 20 Car. 2. B. R. the Ring : 
Statute, nor Moſely 5 : evo: - 

any other : en . 
of like Nature did intend to prevent the King in ſuch Informations as are by the King's Attornet ... 
in the Name of Sir Thomas Fanſhaw, and the King in all Penal Laws may chuſe his Court, A 
not bound by the Negative Words of any Penal Statute. Rs. 
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Saund. 135. 19. Saunders excepted to a Prefentment in a Leet for erecting u Ct, 
5.6 Saun- noi averr ing there 15 no Land laid to it, nor contra Hormam Statiiti; ang , 
ders moveck is no Offence at Common Law, therefore they cannot amerce by At. 


toquaſh it, Ty | R | 
8 feerors otherwiſe than on the Statute, which the Court agreed, and 


not founded that this lies at Common Law, nor is four Acres of Copyhold 222 
on the Sta. Within the Statute; but being for incroaching ſo many Foot, aud eres. 
me 31 Eliz. ing a Cottage Ad commune Nocumentum, per Curiam, it is well 

Cottages, this, not As to the Cottage only, mrmatur. 2 RED. 606. pl. 38. 
for it is not Hill. 21 & 22 Car. 2. B. R. the King v. Dickinſon. 

Bid that t be 3 3 „ . 1 75 

Cottage was erected for Habitation, as the Statute directs, neither does it conclude Contra Form 
Statuti as it ought, if it had been founded on the Statute; and moreover, the Statute appolnts a cer. 

tain Penalty of 101, and the Statute is not in this Caſe therein purſued ; Then at Common Lay the 

Preſentment is not good, becauſe the Incroachment on the Lord of a Manor incloling Waſte ande. 
recting a Cottage * 9h is no Offence preſentable in a Leet for which the Offender ought to be 
merced ; for it is not a publick Nuſance, but a particular Damage to the Lord; for although i: 1 15 
be preſemed at the Court Leet by the Information of the Lord, yet the Court cannot amerce the O en. 

dier for it, for the Court Leet can amerce for nothing but publick Nuſances, and not for a particular 

Treſpaſs to the Lord, or any other for which they may have Action to recover Damages. And ſo are 
the Books of 48 E. 3. a. 12 H. 4. 8. b. expreſsly, and ſo it was the Opinion of the whole Court, aud 

the Preſentment was quaſhed. : e . ͤö;ͤ&6 
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20. Exception was taken to an Indictment for continuing a Cottage i 
Months, from 5 October, 21 Car. till the taking of the Inqueſt, vis. (7 i"! 
Space of 11 Months, which was 12 Months, ſed non Allocatur on 31 Eli. 
cap. J. and 18Eliz. cap. but if there were fewer Months it were 9119, 
but they would not quaſh it till pleaded ; But Hale Ch. J. ſaid, it was 
ill and uncertain either way; Adjornatur. 3 Keb. 25. pl. 40. Pach. 
25 Car. a. B. R. the dag %%%%éÜ ) oo 
21. Indictment for erecting a Cottage for Habitation contra Stat was 
quaſhed, becauſe it was act ſaid that any inhabited it. For elle it is 10 
_ Offence, per Rainstord and Moreton qui ſoli aderant. Mod. 295. Pl. 

"a8. Trina. 29 Car.'2. B-R.the ẽ J... 
22, Exceptions were taken to an Indiiment tor erecting and continu- 
ing a Cottage, viz. iſt. It is ſaid not to have four Acres aſſig ned to it it 

firſt of November, which is a Month before the Erection was, for that!“ 
laid to be the 1/0 of December, a Month after; for this it was quathc« , 
Other Exceptions there were to it which were not moved; As zd1y, !! 
is /aid to be at à certain Place infra eandem Parochiam, and naines no 1 
ih before. zaly, Ic does not ſay the Erection was contra Forman Statili!, 
but only the Continuance is ſo concluded to be. Athly, It does no! ſay the 
Cottage was the Defendant's, and perhaps he might be only a Brick1ayer 
or Carpenter, and built it tor another, and fo not within this Act ol 31 

Eliz. cap. 7. againſt Cottages and Inmates. Sthly, It does not ſay it _ 
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it ſuffices that it isaccording to the Statute. 
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Cottages 373 


%%% an ITRY J n 1228 5 


Pro Habitatione -Hominum, perhaps it is only a Cow-Houte, or Dog- 
Kennel, and ſo not within the Statute; Sed Quzre ol thele Excep— 
tons. 2 Show. 280. pl. 270. Hill. 34 & 35 Car, 2. B. R. the King v. 
Cane. ; _ . © | A | 

23. Exceptions were taken to an Indictment for erecting and conti- 
nuing a Cottage, becauſe it does not {ay there were not 4 Acres aſsſig ned 
1 thereto, which if there were it is no Offence within the Statutè a- 
„iat Inmates and Cottages, and for this Exception it was quathed. 2 
Show. 343. pl. 35 f. Paſch. 35 Car. 2. The King v. Strange. 

24. 1ne Reporter ſays he had another Exception thereto, which is, 
that it 15 for Contiuliauce of à Cottage unlawfully erectcd by the Space of one 
Year, from the 10th of December 35 Car. 2, and the Indiffment is taken 
ihe 15th of Fanuary in that Tear. 2 Show. 343. pL 351. Paſch. 35 Car, 
> in Caſe ot The King v. Strange. | oy 5 
25. The Reporter adds a Oitere, if in thoſe Indictments for Con- 
Unuance of Cottages, hey ought not to ſay they were inhabited during the 
Laie they are continted ; tor it ſeems Prima Facie that ſuch Continuance 
is no Ottence, unleſs the Cottage be inhabited, on this Reaſon, becauſe 


ly the Statute the 4 Acres of Land are aſſigned to be occupied therewith ſo 


long as it ſhall be inhabited, and therefore if never inhabited, there needs 


not 4 Acres, nor can 4 Acres be occupied therewith, unleſs it be inha- 


bited; An Houle built not for Habitation, but tor another Uſe, as a 


_ Granary, or the like, is not a Cottage within this Law, but if alter- 


wards uſed tor Habitation it becomes ſuch, and the Continuance is an 
Oflence, therefore e contra it not inhabited; for the Continuance can 
de no Offence ; tor by it, unleſs inhabited, there is no Damage to the 


Publick, nor ſeems it within the Intention of the Statute, which by its 
Proviſion againſt Inmates, ſeems deſigned to prevent Increaſe of poor 


Families &c. It it ſhould be otherwiſe than a Cottage once erected 


tor Habitation, though afterwards converted to another Ule, yet its 
Continuance ſhould be an Offence, which ſeems an Hardſhip; Conſi— 
der of this, for on firſt Thoughts there is ſome Semblance of Reaſon 


of it. 2 Show. 343, 344. pl. 351. Paſch. 35 Car. 2. in Caſe of The 
OB A, Fr Cen ks 5 

26. An Indictment was for erecting a Cottage and not lay ing four Comb. 30% 
Acres of Land to it, & Ulterius præſentant quod cen Sen "LEA, 


Formam Statuti; Judgment was tor the King. It was aſſign'd for Eee Queen | 
ror (inter alia) that it was mot ſaid Pro Habitatione, and it is no Of-bidee 


or (in ) that it . bridge. S. C. 
tence unleſs it be inhabited; For the Statute was made to prevent the and - 3% Dp 


Building of Cottages for the Habitation of poor People; Sed non Al- ception, that 


locatur; For if it be applied to any other Uſe than a Develling-Huonſe tbeche Conti 


Defendant muſt ſbeto it, or otherwiſe it ſhall be intended to be built e Was 
his Habitation. 4 Mod. 345. Mich. 6 W. & M. in B. R. the King a e ee 
Queen v. Trobridge. 1 1 e . 


and the ſaid Exception was over-ruled; For the Continu: 13 o be 1 AGE 
: ] over-ri 3 F nuance ſhall be intended to be Pro Habitatic 
when the Erection was ſo ; and if it was other wiſe it ought to be ſhewn on the other Side. e 


27. Two Juſtices made an Order, viz. being informed that the O- 
verſeers of the Poor had refuſed to pay 10 5. 4 Week to a poor Man; the 

Order that the ſaid Overſeers ſhall continue to pay him the Arrears 27/4 
thy find him a Houſe, It was objected againſt this Order, that the O- 

verſeers have not Power to find a Houſe tor him, that muſt be done by 
the Conſent of the Lord of the Manor, or by the Juſtices in Seſſions; 
It did not appear that he was poor or impotent, and for theſe Reaſons it 

Was Quaſhed. 5 Mod. 39. Paſch. 10 W. 3. Anon. 
28. An Order of Seſſions for ſuppreſſing a Cottage upon 31 Eliz. cap. 
1 . —. J. Was 


| 


Im -+ -* 
kinn. 564. pl 11. The King v. Trowbridge „ 


* I — ä—ꝛUo—U—U—ͤöũ ..x — — — — — — —— — 4 ——ä—ꝶ᷑—E— * 6 * 


Nay = 


29. A Cottage zmplies a Court and Backhde, For a Cottage With. 

| four Acres of Land is againit the Statute 31 Eliz. cap. 3. del r 
Mod. 114. Hill. 2 Ann. B. R. Anon. 3 
30. An Information was moved tor againſt a Man for building an Hi 
pon Cummon, and enclofng Part thereof, and denied per Cur, and {;. 
that they would not call a Perſon into this Court tor a Thing of tus 
Nature, but the Parties grieved might take their proper Reme;. 
 'The like Motion had been denied formerly tor the fame Reaſon, 
Rep. Mich. 5 Geo. B. R. Anon. 8 


x —c CEE: EEE 25 „ _— 
- 1 * — R no gs” 1 BY 5 + =" * — - . n N 2 : 
” — * — te r - 


31. 3o Years Poſſeſſion of a Cottage erected by the Poſſeſſor, with. 
Licence or Order, is a good Title againſt the Lord ot the Manor by Vir. 
tue of the Statute of Limitations, if he ſhould bring an Eje& ment to re. 

cover the Poſſeſſion. 8 Mod. 28). Trin. 10 Geo. the Ning v. Wilo, 
Parith. _ a ĩ In 9 8 : PE 
32. A, built a Cottage without Licence on the Waſte of a Mar 
and died, and his Heir is in Poſſeſſuen by Deſcent, this is a good fit 
againit any Eſcheat the Lord might have at Common Law. 8 Ng. 
287, 288. Trin. 10 Geo. in the Caſe of the King v. Pariſhoncrs a 
Wilby. N 8 5 5 i 
For more of Cottages in General, See Copphold. Nuſance. 
DLO And other Proper Titles. | 


Covenant. 


: (A) How; 


DO 13 men of Covenant lies upon a Deed indented withei! 
The 2 2. [So] Au Action of Covenant lies upon a Deed-Poll. 
de brought upon a Deed-Poll, yet the Party maſt be nam'd in the Deed ; Per Cur. I Salk. vn : 
vl, 3. Paſch. 6 W. & M. in B. R. in Caſe of Green v. Horne, Plaintiff may take Bench, 
cho not mentioned as a Party; and if I oblige myſelf to pay J. S. 100 J. the Obligation is made 
him for what Benefit it is. Comb. 219. in S. C. e ede e 


Cro. J. 505. 3. As ff A. recovers a Debt againſt B. and B. pays the Moncy 0 
pl. 1 Ben- A, upon which A. releaſes all Actions and Executions (tC. to B. *. 
Guvidtey, 8. by the ſame Deed promiſes him to diſcharge the ſaid Judgment, 4. 
28 adjudg'd not to ſue Execution thereupon, and atter ſues Execution agaitiit hum, 
per tor. Cur. he map Have a Writ of Covenant upon this Deed, and nor an 4 
for the De- tion upon the Caſe. Mich, 16 Jdc. B. R. between. 8% 
wncant a; Hiliendy udjudged. . — 3 
ons (P) pl. 4. In London a Man ſhall have a Writ of Covenant without 2 De: 
21. 8. C. for the Covenant brokeg. F. N. B. 146 (A) cited 27 H. 6, 15. 
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Day aud Mic haelmas, and that every Tear as Lady-Day, or withia 20 
Days after, he will make a new Bond for Payment of the Honey; provided nants in an 


—— eo 2 0 — — 
—— _—_ — — 8 — —— — — — —— wen — — —— — — — - — — 
— — 


Covenants 276 


— — 
— — — 


1 


— —— — 


N— — —-— — —æ—¶œVwff—ᷓ— —— — : — 


: It a Man makes A Leaſe Gy Deeds Po.. and the Leſſor Puts Ot the Vaugh. 119. 


Tele, he (hall have a Writ of Covenant upon the Deed-Poll; but if a Arg. cites 
er; 


: 75 | 8 — 
tener who has no Right puts ont the TLeſee, he fiall not have a Wiltp N. 8. in 
n . , , 


| Covenant againlt the Leſſor, becauſe he hath Reinedy by Aion againſt the new 


e Stranger; But if the Stranger enter by Kigne Title upon thg Leſſee, Notes there 


| 1 : „ohr he . (by cites 17 
hen he ſhall have an Action againſt the Leflor, becauſe he hath no ' 
het Remedy. F. N. B. 14. (K) 3. Coven 


ant. 2. ac- 
| | cordingly. 
6. Covenant lies only where the Thing covenanted to be done is to be Vent. 26. 

ns in Futuro by the Perſon of any, and diiters from the Caſe where ir * * 
( | — N 2 8 * i), , 
reters to a Thing which is not to be done by the Perſon ot any, but % A G. 
to a Thing to be executed In itſelt, Arg. Pl. G. 138. 06 venant ter- 

| 5 | | IN 5 | , Mann 
4 (elf it is not properly a Covenant, but a Defeaſance; And Windham ſaid, (to which the other Juſti— 
As agreed) that a Covenant to do a preſent A# is not properly a Covenant; As to ſtand Seiſed. 
So | | 725 | 


J. If a Man leaſes Lands f or Life by Deed, and afterwards puts Leſſee Ibid. in the 
, the Leflee ſhall nor bave a Writ of Covenant againſt him, bur an * 
Ae. F. N. B. 145. (M). ; CS PID, 

| Ts 1 00 E. 3. Judp- 
ment 177. accordant, for that the Demiſe is good from his Entry. 


g. The Queen by Letters Patents licenſed A. to buy and tranſport In Debt up- 


hither Wool. A. by Indenture grants the Licence to B. for $ Tears, and on an Obli- 


in Conſideration thereof, B. covenants to pay him tool. yearly at Lady pron. with 
| : | nutte? to 
perform Cove- 


that if B. does not yearly make the Bond, or fails in Payment ot the Mo- Indenture of 


| ney, that then, from thenceforth the [ndenture, and every Clauſe Sc. x bes 
therein contained (hall be void, and B. tails of making the Obligation ar 


efend.nt. 


5 * Ma... pleads, that 
the firſt Day, yet A. may have an Action upon the Covenant, for it %, an4 


was ſaid the Intent of the Parties was only that it ſhould be void as to before 17 
have any Benefit of Covenants broken in Futuro, but as to Covenants %. prr- 


: yo . ER 5330 11... 1.4 chaſed, the 
broken before, it was never their Intent bur that che Party thould %%%, 


| have Advantage of them. Cro. E. 77, 78. pl. 37. Mich. 29 & 30 4 by tle 
E Eliz. Nuns v. Gee. „„ 1 


Aent of the 
| F 5 3 Plaintiff, a1 
the Defendant cancelled and avoided, and ſo demands Judgment if Action, and ſeems by Coke cl-ar!,, 


| that the Plea is not good without Averment that no Covenant was broken before the cancelling of 
The Indenture. 2 Brownl. 167. Paſch. 10 Jac. C. B. Anon. 0 | DN gs 95 


9. M. made a Leaſe of a Parſonage of D. for ſeven Years, and did 600 


enant to ſave the Leſſee harmleſs againſt B. the Par/on &c. in that Caſe 


it was held, if the Parſon ſue the Covenant by Right or Wrong, an Action 
- upon the Covenant. Brownl. 21. Trin. 9 Jac. cites it as Mapet's 
Caſe, rang 35 e „„ 


10. Leaſe by the Dean and Chapter of Norwich, dated 38 Eliz. to Mo. 875. pl. 


TP. for 99 Years; atterward they made another Leaſe 42 Eliz. to W. 225 Walter 


tor three Lives, and covenanted to ſave him harmleſs againſt T. then g Sagte 
firſt Leſſee; It was agreed that the Covenant is good, and yet inof Norwich. 
torce; for when an Eſtate is created in which is implied a Covenant in S C andthe 
Law, there if the Eſiate be void, the Covenant is void alſo; but when Juſtices 


x | "Ie - . I agreed, that 
there is an expreſs Covenant in Deed, there it is otherwiſe, altho the bgaufé the 


| Leaſe be void or voidable; As if he Covenants that the Leſſee ſhall en-Dean who 


Joy during the Term, and the Leſſee reſigns, yet is the Covenant good, made the 
altho the Term is gone. Ow. 136. Paſch. 10 Jac. Waller v. the Ea wee 
Dean and Spater of Ner wier 5 V 


Time of 
| | | | | the Eviction, 
the Leaſe was not void; and therefore it was adjadged for the Plaintiff— Brownl. 21. S. C. and 
. 5 e eee 
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Covenant. 


chiet might happen; for a Dean might make a Leaſe to A. To-Day and keep it fecyer 
Morrow make a Leaſe to B. and covenant for Enjoyment, ard ſo avoid the ſecond L 
Rrownl. 134. S. C. argued. | 
8. C. argued by the Counſel, and afterwards by the Court, and Judgment for the Plainti 


Re. in Caſe of Deering v. Farrington. 

the Aſſignee may maintain an Action of Covenant againſt him up 
„Holt Ch. Ld. Ray m. Rep. 1242. Hill 4 Ann. in Caſe of Seig. 
gor, by which means he has diſabled himſelf to aſſign it, in either 5; 


4 Ann. in Caſe of Seignorett y. Noguire. 


Cro * 309. 8 
pl. 6. and 

521. pl. 7. 
. ad-. 
jadged. —— 


Roll Rep. 


Coke ſaid; that if the Leaſe was originally void, yet Covenant would lie; for other wife op 


1. A Writ of Covenant lies upon the King's Parent, though) 


— 


great Mig. 
ad g. 


Laſe. 


bid 158. Waters v. the Dean and Chapter of Norg ck. - 
| Ci), 


11. A Man may covenant with vo ſeverally, becauſe it differs from 
the Caſe of a Bond, tor Covenant ſounds only in Damages; bur the 
Co enantces ought not to goin in Actions; Per Crawley and Recye |. 
Mar. 103. pl. 176 Trin. 1) Car. C. B. I 

12. It I make a Leaſe for Nears, reſerving Rent to a Stranger, an 
Action of Covenant will lie for the Party to pay the Rent to the 
Stranger; Per Hale Ch. J. Mod. 113. pl. 12 Paſch. 26 Car, 2. B. 


13. If a Man aſſigns a Bond to J. S. and afterwards receives the Ah. 
ney of the Obligor, it he do not iinmediatel) pay it over to the Agne, 


the Word Aſlignavir, and that was the Cafe of Deering v. .. Þ 


norett v. Noguire. Ng „ Is 8 
14. Ho if the Obligee covenants to aſign a Bond to F. F. ſuch a Day, and 
will not aſſign it, or before the Day receives the Money ot the Obli. 

theſe Caſes it is a Breach of Covenant, and yet in Strictnels a Bond i,; 


not aſſignable. Per Holt Ch. J. 2 Ld. Raym. Rep. 1242, Hill. 


8 — . PR = 


(B) Upon what Deed [the Plaintiff might have 
4 Debt or GCovenam.| 


there is no Counter-part ſealed by the Leſſee wha 1s to be 
charged. My Reports 14 Jac. B. Sr /. Brett and Cumberland it 
his own Acceptance. Hill. 16 Ja. B. R. in a new Action between 
the fame Parties adzudged agaã nnn. 


| 8.6 Ed 2 Roll Rep. 63. S. C. adjudged — 3 Bulſt. 163. S. C. — Godb. 246. pl. 391. S. C. achorna- 
tur — Poph. 136, 137. 8. C. & 8. P. agreed that it is a Covenant, eſpectally it being in the Cai? 
of the (Queen. 


—— Cro. J. 240. pl 5. Paſch, 8 Jac. B R. Ewre v. Strickland, S. P. reſolved ; tor 


when he takes by the Patent he conſents to all Things therein, — Bulſt. 21. S. C. but not 


| (RA 2. Tf A. grants a Rent to B. payable at d certain F eaſt yearly, and 
= 9 0L;.$L9..-. | 


covenants to pay the Rent at the Feaſt, an Action of Covenant lies 
for Monpapment, though he might have had an Action of Oebt io! 


it. M. 7 Ja, B. between Srrovge and Wats, per Curiam ad 


judged. 885 rn $a os 
3. Ik one Man covenants with another to pay him 20 J. at a Day, 


though he may have an Action of Debt for the 20 l. yet he maß 
have a Writ of Covenant at his Election. IH. 7 Ja, B. per 


Curiam. HU TR ; 
4. A Man ſhall have a Writ of Covenant againſt the Sureties, “, 


became Sureties, or gave Security that a Man ſhould perform ſuch Covenari 


c. F. N. B. 146. (BJ) cites 39 E 3. 9. 
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: Covenant.  .. 377 
+ 11 grant to my Tenant for Life, that he ſball not be impeachable for 820 
Waſte, he thall not plead this in Bar, but ſhall have an Action of Co. 
venant thereupon. Bridgm. 119. cites 21 H. 5. 30. per Fineux, in 0 


John de Puſero's Caſe. . 

6. If I grant to one againſt whom I have Cauſe of Action, that I will 
wot ſue him within a Tear, this is not any Suſpenſion of the Action. 
Bridgm. 117. cites 21 H. J. 30. per Brudenell, and fays, that upon this 
Caſe it is to be obſerved, that I may ſue, and that the other is put to his 
Act ion of Covenant. : — e 
J. A Covenant in Law will go to lawful Eviction, though the Leaſe 
be void ; But as to a Covenant real to warrant and detend, there muſt be a 
Title paramount, and à lawtul Eviction; and Covenants in Leaſes ſhall 


E ye taken beneficially for the Leſſees; per Coke Ch. J. Brownl. 21. 


Trin. 9 Jac. in Caſe of Walter v. Dean &c. of Norwich. 


| 8. Action of Covenant will lie oz @ void Leaſe, and Sir E. Coke ſaid, 2 Brownl. 
| that ſo it ſhould do though the Leaſe was originally void. Brownl. 163 164. 
| 21. Trin. 9 Jac. Walter v. the Dean and Chapter of Norwich, ae 


ſch. 10 
e 
„ 3 

S. P. held by Coke Ch, J. accordingly. 


95 It lies upon a Warranty in a Fine ſar Contefſit by Feme C Ss a 1 
that without Deed as ſeem'd admitted by all. Sid. 466. pl. 1. Mich. S. C. held 
22 Car. 2. B. R. Wootton v. Hale. Sons accordingly, 


—— 


& S. P. agreed by the Counſel on both fides and the Court. ——2 Saund. 197. 8. 33 
cordingly. | : 1 8 1 „„ | 


10. A Covenant will lie on 4 Bond; For it proves an Agreement Though a 


per Lord Chancellor, Chan. Caſe. 294. Mich. 28 Car. 2, Hill v. Aügnable 


T __— 


| oint of 
Be os nn); . „ . Intereſt yet 
if it be aſſigned, it is a Covenant that the Aſſignee ſhall receive the Money to his own Uſe ; Per 
Holt Ch. J. obiter Lord Raym, Rep. 683. Trin. 13 W. 3. 5 85 


(C) What Mord will make an expreſs Covenant. 


L, . Words in a Deed ok Leaſe, (96, and the Leſſee ſhall 3 Bald. 163. 
1 repair the Mills (being the Thing lealed) as often as need m 
ſhall require, and ſhall leave them ſufficiently repaired at the end of Ce L 30% - 


the Term, make a Covenant, vecauſe it is a clear Agreement ot pi. 5. 
the Parties, and otherwiſe the Words /! leave, cc. (ſhould 1 on 
ve no effect. Th Reports, 14. Ja. Sr J. Brett v. Cumberland. Words, 


Hill. 16. Ja. B. between the fame Parties adzudged again „nich were 


in a new Action. in the | 
55 . 5 3 | Queen's Pa- 
tent, amount to a Covenant on the Part of the Leſſee and by his Acceptance of the Leaſe, he is 
bound by the Covenant. —— Ibid. 521. pl. J. S. C. & S. P. refoly'd accordingly. —Poph. 136, 


13). S. C. agreed that it is a Covenant; for being by Indenture it is the Words of both Par- 
ties, and it is more ſtrong being in the Caſe of the Gacen, - Godb. 246. pl. 391. S. C. & S. P 
adjudg'd ; but as to another Point Adjorhatur. Roll Rep. 359. pl. 11. 8. C. & S. P. Arg. quod 
fu conceſſum per Coke Ch. J. For he ſaid that it is a clear Agreement. And the Reporter ſays, 
that this was afterwards ad judg'd, but that it was admitted by the Court and Counſel of the other- 
fide, but there was no other ſpeaking of it. ——2. Roll Rep. 63. S. C. and reſolv'd that it was an 


ap ess Covenant and Judgment accordingly. 


2. Tf Leſſee for Bears covenants to repair, kt. provided always, 4 abt; 3 


J and it is agreed, that the Leſſor ſhall find great Timber, æc. This 4. 7.04 


1 makes 


” EE 


| 4 7 1 (3\ Clialt. 


* —— ͤ 6—4 ͤ— — — — —— ô— — ＋—— —ñ—ꝶ ow —— 8 —— — — 


——— Heb. makes a Covenant of the Zart of the £cifor to find great m 
ve ber, hy rhe Word (agreed) and it ſhall not be a Qualtficartgy ©; 
S, . does the Covenant of the Lefice, Tr. 12 Ja. B. between r, 
 norapyear. Taylor, per Curiam. e 


. SI g 


tae ate Ae et ·˖ n 


—J <4 ww. 4 «© 0 << — — 


423. pl. 1. cites S. C. adjudg'd. 


3. Bur if the Leſſee covenants to repair, provivend :tw-ys, thay 
the Lefior ſhall find great Timber, wichour the Word (agiced | x11. 
1>covilo ſhall not make any Covenant on the Part of the Leſſor, 
but it thall be only a Qualification of the Covenant of the Leite! 

5 Tr. 12. Ja. B. between Holler and Taylor, per Cllriam. 
Cro 0 4. If there are Articles of Agreement made by Indenture he. 

W tween A, and B. in which A, agrees that B. ſhall have a Houſe 1 

SC ad. a Street in London for certain Years, Provided, and upon Condittan 

wilg'd with- that B. ſhall receive and pay the Rents of the other Houſes ot x, i | 

our Argu-, the ſame Street mentioned in a Schedule annered to the Inde; 
dae and it is further agreed, that B. tor his Labour in the Collec. 
een tion of the ſaid Kents, ſhall have the Overplus of the Rents over and 
and above ſuch a certain Sum. This is not any Covenant on th: 
Bart of B. to bind him to receive and pay the Rents mention 
in the Shedule, but the Proviſo and Condition only will mae che 
Eſtate of B. vod in the Houſe, (this being a Leafe) and will 5: 
make a Covenant, Nich. 4 Car, B. B. between Geary and Re: 
aVzYYged upon a Demurrer upon a Occlaration, which titcatiir, 

Br. Covenant i A. leaſes to B. für Bears. upon Condition, that he thall ac. 

pl mg cies quit the Leſſor of ordinary and extraordinary Charges, and ſhall bleu 

Eurh Cove. uiid leave the Houſes at the End of the Term in as good plight az h: 

nant pl. 16. tound them. It he does nat leave them well repaired at the End of 

cies 8. C. the Term, an Action of Covenant lies. 40 E. 3. 5. bp. 

* And. 19. 6. Ik A. leaſes to B. for Lite, with a Proviſo, that if the Leſſe 

P. 38 Gra- gies within the Term of 40 Years, that then the Executors ol the 
Ls G Leſſee ſhall have it for ſo many of the Years as amount to the Number 

dd the of 40 Years, to be accounted for the Date of the Indenture gf Lat. 
Court held This provilo ſhall not be a Leaſe, hut only a Covenant, * O.; 

accordingly. 4 Ma. 150. S), 33. If Co, * Reece. Ched. 155. 1 0 5 7 


oe Dendl. | | | 
72. pl. 115 S C. heldaccordingly. S. C. cited Mo. 247. in pl. 388.—.— S. C. cited Mo, 40 
and ſays the Reaſons of rhe juſtices ſeem'd to be 1ft, becaule the Words of the Proviſo do not pu- 
bort a Grant but an Agrecment, and conſequently ſounds in Covenant and not in Demiſe. 2dlv, It 
mould be a Demiſe then there was not any Perſon to take it; For it is appointed to the Exccuror 
and Aſſigus of Leſſee, whereas there are no ſuch in rerum Natura nor Parties to the Dec 
Hob. 25. NM eaaC ooo noon mos d Th nts 
+ Mo. 478. pl 684 Mich. 37 & 38 Eliz. B. R. Loyd v. Wilkinfon, 8 C. TT 
What Words will make a Leaſe for Years. See tit. Eſtate (T. a) (U. a) (X. a) &c. 


J. Tf there are Articles of Agreement between A. and B. by Which 

it is ädrecd, upon a Marriage intended between A, and C. chat all 

the Stock of C. thall remain in the Hands ot B. til! A. ſhall make 

certain Jointure to C. ipſo B. annuatim ſolvendo to A. Intereſſe pre- 
Fo. 519. inde, ſecundum Ratam 81 per Centum, (*) cc. If B. docs net 
S pay the ſaid Intereſt, an Action of Covenant lies agaimit hin 15 
vn theſe Words, becauſe every Agreement by Oeed ts a To 

nant, and otherwile A. ſhail not have any Kenedy for che 

nep. P. 8 Car. B. B. between Cro/s and Northey, anji94es i 

on Oemurrer. Jntratur, 19. 8 Rot. I mp ſelk being de Conca 
Querentis. f e — 

8. Ik A. makes a Deed to B. in theſe Words; I have 1 

Cuſtody one Writing Obligatory, in Which Writing Obligaco“ 

| WWII 
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e End ol 
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> Number 
of Lear, 
OD. 3 


do vor f. 


bp whit) 
E en 
hall make 4 
tereſſe pic: 
does nel 
it him us 
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3 a Cob 


William now ſtandeth bound to che ſaid B. tor the bayment ol 
upon ſuch a Day, being the proper Money of B, and I will be ready 
ar all Times, When J ſhall he required, co tredeliver the fame Writ: 


— 2244 „„ — oo— ee. p Ä» z % ͤ44ͤ4% 4% > eames von. Ae er ee 


Covenant. 8 
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4091. 


ing Obligatory ro che ſaid B f B. ater demands the ſald Obti- 
gatton ot A. and he relliles to Deliver it, B. map have an Ac⸗ 
tion of Covenant upon this Oeed by Force of che Words (and 
| will be ready at all Times w hen 4 talk be required to deliver the 
fame.) Paſch. 11 Car. 75. R. between 1 % 2nd Walker, adjudg- 
ed upon a Demurker per Curiam, this Matter being opened and 
perceived by the Court, but the Council or the other Part bid nor 


queſtion it. Intratur, Pill. 11 Carol, Rot: 311. 


5 
„ 
2 * 
Pe a7 
4 
39% 
5 75 
8 
258 
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9. Ika Man conveys Land to another in Fee with Warranty, and Roll Rep. 


| _ after che Land is evicted by Elder Title for certain Years ;* the Gram: 25. Pl. 3. 


tee of the Land may have an Action of Covenant upon the ſaid C. and 


| | bw. £8: |  Tudome: 
Words against the Srantor upon thts Eviction, though the War⸗ 1 1 78 


ranty be aune res to a Frechold; For the latd Wards make a Co- affirmed, ' 
venant if 2 Chattel be evicted, and a Warranty it a Freehold be de- —-Yelv- 


| manded. My Reports, Palch. 12 Ja. in Camera Scaccari, between 3% w 


5 6 iner mbe v. 
Rudge and Pincome, udjudged in a Writ ot Etxar. Vlde ſame Rudge 8. [v3 


Cale, B. 12 Jdc. B. Dobertg Reports 5. adjudged. 
5 1 „ 1 5 | | Ds : Nov. 
131. Pinckard v. Ridge S. C. held accordingly. — — Hob. 3. pl. 6 S. C. held accordingly in Cam. 


$22cc. be all the Judges — lenk. 291, pl. 31. 8. C. —8. C. cited by Hobart Ch. J. Hob. 28. 


enk. 224 pl. 83. cites S8. C. 


10. It a Man leaſes fer Bears, reſerving a Rent, an Action of 8 P. per 


Covenant lies for Non-payinene of the Rent kor the rechlendo ok ent and 
the Rent is an Agreement für Mapment of te Kent, which will 
make a Covenant, _ Tone i Me jos 


hut dubitatur if the Word (Reddendo) will maintain an Action of Covenant upon a Leaſe for Life 


been fo re- 
ſolv'd many 
times beſore. 


2 Jo. 102. Paſch. 30 Car, 2. B. R. Harper v. Bird. ———2 Lev. 206. Harper v. Burgh, S. C. 
held that the Reddendo is a Covenant in Law. 5. C. cited 3 Ley, 155.— Reſervation 


of Rent wy the ſeveral Words (Yeilding and Paying) in a Leaſe for Years ſeems to be an expreſs Co- 


venant. For it is the Agreement of both Parties, viz. of the Lefior and Leſſee; Per Roll Ch. J. 
and Judgment, Niſi. Sty. 3847. Mich. 1653. Newton v. Osborn ——8 P. by Roll Ch. J. to which 
the Court agreed, and ſo a Judgment was affirmed. Sty. 4955. Hill. 1654. Porter v. Swetnam. Vent. 
to. Hill. 20 & 21 Car, 2. B. R. at the End of the Caſe of Nurſtie v. Hall is a Nota, that it was ſaid 

in that Caſe that the Word Reddendum makes a Covenant - - Covenant will lie upon the 
Words Yeilding and Paying. Arg. 2 Mod. 194. ——Leafe for Years rendring Rent free of all 


axes &c. The Word Rendering Ec. makes a Covenant. Carth. 35. Paſch. 2 W. & M. in B. R. 


RB. BA: (( 


Sg In Debt the Leſſor leaſed by Indenture for 20 Tears, rendring 
10 J. per Annum at Eaſter, and other Covenants in the Indenture ex 


utraque parte &c. and to the Performance of all the Covenants &c. each by 


the ſame Indemture bound himſelf to the other in 01. and for Non-Pay- 
ment of the 10 l. at Eaſter he brought Action of the 201. and per 
Newton clearly it does not lie; For reſervation of the Rent and Non- 
Payment of it is no Covenant, and Action of Covenant does not lie 
of it, therefore this is no Breach of Covenant, ad quod nemo reſpon— 
dit. Br. Covenant. pl. 21 cites 22 H. 6. 58. 5 

12. Abſq; Impetitione, Denegatione, Reſtrictiane, in an Indenture a 
mount to Covenant, Le. 2. pl. 375. Hill 26 Eliz. B. R. Bithop v. 
Redman. 3 3 

13. The Words of an Obligation were, I am content to give to A. 10 J. 
at Michaelmas and 10 l. at our Lady Day; either Debt or Covenant 
we upon it, per Cur. 4 Le 119. Pl. 199. Mich. 27 Eliz. B. R. 

non. 


14. Gawd 7 


A Covenant 


— . —Wt . „% — 


380 Covenant. 
Le 104. 14. Gau dy and Fenner J. were of Opinion, that upon 2 
pl. 131.5. Cor Tears by Indemure by Dimiſit & ad firmam tradidit, that à C 55 


$ 1 a a | . -0V En; 
3 lies againſt the Leſſor if he enters; but it a Stranger enters it ee, 


clear Law. Without an expreſs Warranty; for in a Covenant againſt the 1 of 
on theſe Words he ſhall recover the Term itſelt. Cro. E. 21 v4 

Hil. 414 Ele. B. KK. Andrews Cal EH; e 

See Condi- 1. A. putting the Houſe in Repair B. covenants to keep it in Re air; 
tion (T) pl. they are mutual Covenants. Raym. 183. per Twiſden J. cites ie © 
15. and the foly'd Cro, Jac. 645. Salter [Slater] v. Stone, and Sty. 140. Br, ; 
Notes there. Nightingale. | CD iba} e e e + . 88 V, 
8. Ci cited 16, L. articled by Indenture with C. to pay C. 110 J. at a certain Dav. 
41 5 . C. covenanted, that upon Payment thereot to him he would gwe an Ae. 
J by the Jttance, and enter into a Bond of 400 l. to L. to ſave him harmle(; 


25 
ame of all Claims to ſuch Lands in L's Poſſaſſtion. L. tendered the M ty 4 


Lutton and the Day to C. who refuſed to receive it, and give an Acquittance, and 
4 OR to enter into the Bond. L. brought Covenant, and atligned the Breach 


End of © that he tendered the Money, and that C. refuſed to accept it &c. Per 
Styles, that Glyn Ch. J. Here is no Breach aſſigned to ground an Action upon; 
where a For the Articles are, that upon the Receipt of the Money the Deten- 
E N dant ſhould give the Acquittance &c. and enter into the Bond; And it | 
be done may be that it was the Intent of the Parties that it thould be in Cs 
upon Pay- Election to receive 1101. or not, and the Plaintiff is not prejudic'd by 
ment and the Detendant's not receiving it; And Judgment Niſi &c. Sty. 481. 


Keceipt, Trin. | 2 | 
3 Trin. 1655. London v. Craven. 


ot Payment and Refuſal intitles the Party to it as much as an actual Payment, and: ſaid 


the Authorities 
have been ſo ever ſince. SD 1 Oe 


* 


17. Covenant was brought upon theſe Words, viz. I oblige mzſeif io 
pay ſomuch at ſuch a Day, and ſo much at another Day; Per Cur. clearly 5 
this Action lies, eſpecially if both the Days of Payment are nor paſt; | 

but Hale Ch. B. doubred how the Law would be if the Words were 
 Teneri & firmiter Obligari; becauſe thoſe Words found in Debt, and not 

in Covenant. Hardr, 178, Hill. 12 & 13 Car. 2. in the Exchequer, 
Norris's Cale, _ DE Cr 8 
Keb $422 18. In Debt the Plaintiff declared on Articles indented, by which C. 

pl 31 S. C. upon the Marriage of M. was to receive the Marriage Portion of M's Wife, 
| IF pl. 71- being 1500 J. and that C. ſhould convey an Office ro M. provided that H. 
: pi. 66 8c. 0¹⁷ of the firf Profits of the Office, ſhould pay to C. goo , and averred that 
Twiſden he had conveyed the Office, and that M. had received 500 1. of the 
agreed the Profits, but had not paid it to the Plaintiff, and upon Demurrer to the 

Proviſo but Declaration adjudged that the Action lies upon this Proviſo ; tor it is 
"Sarcon. 8 Condition or Defeaſance, but an Agreement to pay the 500 l. Lev. 155. 

' ceived that Hill. 16 & 17 Car, 2. B. R. Clapham v. Moyle. 
; 5 _— Conveyance, and that it ſhould be averr'd that he had made a Conveyance of the Offce, | 
and that ſaying licet he had performed all Covenants on his Part is not ſufficient; but by the other 

Opinions Judgment was given tor the Plainriff. „„ 


3 Keb. 610. 19. The Court inclined, that the Words Grant and Infeoff, in Caſe c 
N24 a Freehold, doth not amount to a Covenant, or Warranty; Adjornatur. 
2 8. R. 3 Keb. 188. pl. 33. Trin. 25 Car. 2. B. R. Anon. | 
Brown v. T% | Hs „ ”_ | 
Hay wood ſeems to be S. C. the Court held the Word (Grant) no Warranty of a Freehold, but only '" 
Caſe of a Leaſe for Years, and Judgment accordingly.— — Freem, Rep. 414 pl. 547. Brownivg 
Honey wood 5. C. that they do not amount to a Covenant, but Dedi will mike a Warranty; And la) 
that if a Chattle be evicted Dedi will make a Covenant, come ſemble, and cites Hob. 4. {pl. 6. in Ca © 
of Pincomb v' Ridge] — e 
V Noy 131. in Caſe of Pinkard v. Ridge 8. P. — See pl 9. 


20 II 


Mich. 28 Car. 2. Hill v. Carr. 


91 Paſch. 28 Car. 2. in Canc. Hollis v. Carr. 5 . 
23. Debt upon Bond with Condition, that the Olligor did achnotolege to 
he indebted to the Ovligee in 40l. which he did thereby covenant to pay when 


269. Mich. 29 Car. 2. C. B. Harwood v. Hilliard. 


4 —_— alu — — —— — — 


Covxenants. 


ä 
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— 


—— — 
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20. If a Man afjgns and transfers a Thing which 1s not aſignable or 3 Keb. zog. 
cransterrable 3 As it he aſſigns &c. all the Money that ſhall be allow'd La 
him by a foreign State in lieu of his Share in a Ship, this is a Covenant, ce the : 
and it is all one as if he had covenanted, that he ſhould have all the Money Words 4/- 
which he ſhould recover tor Loſs of his Ship; Per Hale Ch. J. But ſign, Tranſ- 


Twiſden ſeem'd to doubt; But Judgment. Mod. 113. pl. 12. Paſch. 26% andſer 


| ing over, do not 
Car. 2. B. R. Deering v. Farrington. re, do me, 
f the | | 3 1 Covenant a- 
gainſt an Eiene Title, yet againſt the Covenantor himſelf it «vill amount to a Covenant ——Freem. Reps 


268. pl. 473. 8. C. and by Hale Ch. ]. though it does riot amount to an Implicit Covenant againſt 
Eigne Titles, yet they may be good againſt the Party himſelf and his Acts.——<S. C. cited by Holt 
Ch. J Lord Raym. Rep 683. and ſays, that though a Bond is not aſſignable in Point of Intereſt, yet 
the aſſigning thereof is a Covenant that the Aſſignee ſhall receive the Money to his own Uſe. _—— 
§ p. by Holt Ch. J. and 8 C. cited 2 Lord Raym. Rep. 1 242. Hill. 4 Ann, in Caſe of Setgnioret v. 
Noguire.-—5. C. cited. Arg. 2. Lord Raym. 1419. Trin. 12 Geo, in Caſe of Frontin v. Small. 


21. Where ever the Intent of the Parties can be collected ont of. a Deed for Covenant 


the doing or nor doing a Thing, a Covenant lies. 1 Chan. Cafes, 294, 0h 
| | in a Deed © 


biurporting an 


Agreement for Payment of Money. Lev. 47. Mich. 13 Car. 2. B. R. Brice v. Carre, Emerſon & a. 
22. Any Thing under the Hand and Seal of the Parties which imports an 


Agreement will amount 70 a Covenant; Per Lord Chancellor. 2 Mod. 


ſuch a Bill of Coft s ſhould be ſtated by two Attornies indifferently, to be choſea 


by them; Plaintiff declares, that he named an Attorney, and deſired the 
' Petendant to name another, which he refuſed, It was objected, that 
this ſhall not be taken for a Covenant, but an Agreement, ſolvendum 
the Money when the Bill of Goſts ſhould be ſtared, and by the Plain- 
tilff's own ſhewing, the Bill was not ſtared, thereſore nothing is due; 
Sed per Cur. this is not a Solvendum but a Covenant, which does not 
take away the Duty aſcertained by the Obligation, and if it ſhould not 
be a Covenant, then it would be in the Power of the Obligor, whether 
ever it thould be payable. 2 Mod. 266. Mich. 29 Car. 2. C. B. Ot way 
234. Where a Party to a Deed agrees to pay, it amounts to a Covenant, 


though the Words Covenant, Grant, &c. are wanting. 2 Mod. 268, 


25. 6 Ann, cap. 25. All Covenants, Conditions, and Agreements, in 


every Grant, Leaſe, or Copy of Court-Roll ſo made, fhall be good in Law, 


according to the Contents of the ſame againſt the Reverſioner, and againſt them 
to whom the Intereft thereof ſhall come. N 


U 


* 8 2 1 Foy * - A * 


(D) In what Caſes the Heir or Executor ſhall be Hound 


by the expreſs Covenant of the Teſtator, without 
_ naming them. 1 


I, . every Caſe where the Teſtator is bound by a Covenant, the 3r. Cove- 
D W ſhall be bound by it, it it be not determined by his nam, pl. 12. 
An l. 3 


cites 48 E. 
3. 1. S. C. 
2 — e. P. by 
Finch, but Perſey e contra. Firzh. Cevenant, pl 21. cites 43 E. 3. 22 [but {ms mĩſprinted, 
5 E and 
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Covenants. 


ll. to. _— — _—_ — 


Meer... OBO 


| and that it ſhould be 1. b 2 a. pl 4.]S. P held by Finch, according to Roll; But Wyche negavit oy 


<1 Executor, 


tion wherein there is no Mention of Executor, in as much as it is a Duty, but Covena it is Eg, 

eule 1 
* 2 8 q, pl. "uy 
Cro E. 552, 553. pl. 3. Arg. cites S. C. and per Popham, Clench, and Pen. 


4 


428931 


cannot perform. 


2. A Man covenants that neither he nur his Heirs ſhall erect any A, 


in ſuch a Place, and after wards he erects a Mill, and an Action of Co. 
venant is thereupon brought by | againſt ] the Heir, and well. 4 H. 

57. And ſo it is if the Leſſer oufts the Leſſee and dies, or Tenant in 2 
leaſes for Years and dies, and the Iſſue ouſts the Termor, he ſhall have Co. 
venant againſt the Executors. F. N. B. 145. (D) in the new Note; 
there (a) cites 47 E. 3. 22. 48 E. 3. 2, bur 38 E. 3. is, that he jh;j 


recover the whole in Damages againſt the Heir it he has Aifers by Le- 


ſcent, per Knivet and Skipwith. 


3. Covenant does not lie againſt the Heir abo a Leaſe by Deed of his 


Anceſtor, if there is not expreſs Warranty in the Indenture of the Leſſor ang 
his Heirs, and allo, that ihe Heir has Aſſets. Br. Garranties, pl. gg, 
JJ | Rn Os VVV es 

4. But where a Man covenants to make a Houſe, and does not do it, hut 
dies, Covenant lies againſt Executors, and not againſt the Heir, because 
there is no expreſs Warranty againſt the Heir, and yer it lies againſt 


the Teſtator himſelf, for he broke the Covenant. Br. Garranties, pl. 


89. eites 32 H. 6. 324. VVV 
5. A Bond of 16001. Penalty entered into 19 Jac. to perform Cor. 
nants in an Indenture, the Covenantors to pay 77 J. per Ann. till I ioo, 
he paid, but the Covenants nor being pertormed, the Plaintiff ſues the 
Bond againſt the Heir of the Obligor. This Court declared, that the 
110 l. and Intereſt thereupon, ought to be paid, and by the Conſent 
ot the Parties ordered and decreed, that the 16001. the Penalty ot 


the ſaid Bond, be paid by the ſaid Defendant to the Plaintiff, in full of 
all the Principal and Intereſt, and 40 J. Coſts, Chan. Rep, 201, 202, 


13 Car. a Wake v. Calley.- ---..- N 5 
6. The Lien of a Covenant muſt be meaſured by the Eſtate in ile 


Rent or Thing granted; Per Withers J. 2 Show. 334. Mich. 35 Car. 2. 


B. R. in Caſe of Fountain v. Guavers. 


* 4 1 * 5 N : 
— — 
- 5 - e * . 4 8 * 


Executor. 


(E) [Where it lies againſt an Executor, tho not nam'd.| | 


Br Cove- 1. IF a Man covenants, That A. ſhall ſerve B. as an Apprentice 


ooo x 1 for 7 Bears, and dies; if A. departs within the Term, a lit 
cires>.'0. Of Covenant lies againft the Executor of the Covenantor, without 
venant pl. naming. 48. E. * 2. | | | ; 


21. cites 48. mar — PL os 
E. 3. 22. bat See (O) pl. 1. Supra and the Notes there] 


2. Covenant was brought againſt two Executors, inaſinuch as thei! 
Teſtator put one to the Plaintift to be his Apprentice who departed Wit” 
in the Term, and it was awarded that one Executor ſhall not an! *! 
wichour the other; For the one appear'd and other not, and the Sr2ts'? 


4 I. 


(30 , 


r—_ 


4 35 


LAS. ad 


Covenants. --. 383 


Joes not remedy but in Debt and Detinue, and theretore by this Judg- 
ment it ſeems that Covenant lies againſt Executors. Br. Covenant. pl. 
11. cites 47. E. 3. 22. . 5 
z. If Tenant in 7: ail leaſes for Years and dies, and the I/we ouſt's the Ter- 
mer, be ſhall have Covenant againſt the Executor, which Finch deny'd. 
_ In Covenant againſt Executors the Plaintiff counted that the 
Teftator put His Jon to the Plaintiff for 7 Tears Apprentice, and bound him- 
to the Covenant without mentioning his Executors, and that after the 
"Death of the Teftator the Son departed without leave within the Term, 
and came to the Executors and they retain'd him; and per Perſey 
Covenant does not lie againſt che Executors ; For it does not lie againſt 
any, but againſt him who is Party; as this Word Dedi is no Warran- 
ty to bind the Heir, but only him who made it, and fo ſhall not bind 
Executors where Executors are not mention'd in the Deed ; But Finch 
Contra, but Wiche was clear that the Executor is not bound, if Exe- 
cutor be not named in the Deed. Per Kirton if a Man Covenants to 
ſerve another tor 7 Years and dies within the Term, the Covenant is 
diſcharg'd by the Death of the Party, And per Perſey where a Man 
EF leaſes for Years without Warranty, and the Termor is ouſted, the Ter- 
wor ſhall not have Covenant; But Finch Contra clearly. Br. Cove- 
EE nant. pl. 12. cites 48 E. 3. 1. 6ĩi OW 
F. If the Leſſee for Years covenants for him to repair the Houſes leaſed 
within 6 Tears, and dies within the 6 Years, yer his Executors ſhall 
make the Reparation, for it may be made by the Executors within the 
6 Years as well as by himſelf; and ſo fee Executors bound tho' he 
does not expreſs the Executors in the Covenant, but if the Covenant 
had been to have been pertorm'd by himſelf during his Lite, the Exe- 
cutors ſhall not be charged, Br. Covenant pl. 50. cites 10 H. 
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6. Termor Covenants to build a new Houſe, Leaſe expires and Leſſee D. 14. a. pl. 
dies, yet his Executor is chargeable, Lat. 261. cites D. 19. 6g. Prin. 


Ln 5 — mts $, Q, 5 
7. A. Tenant for Life Remainder to B. in Fee ; the Feoffee for Life makes J. Mo. 14. 

© a Leaſe for Years by (Dedi & Dimiſi) rendring Rent by ſndenture andy: 1 
dies within the Term, he in Remainder enters; the Leſſce for Years brings Scarlet 8 C. 
= Covenant againſt the Executors of A. Welch, Brown and Dyer, heldadjudged 
that it did not lie againſt the Executor, 1tt. Becauſe it is not thewn, that the Ac- 
tat he was Poſſeſſed at the Time of the Entry of him in the Remain. tion did not 

ir v Imolicati 2 | : | lie. — And. 
der, but only by Implication. adly. For that without an expreſs Co- 12 57 

. mY | * | 2. pl. 25. 
Lenant the Executor ſhall not be charged in this Caſe ; for the Covenant Serles v. 
in Law expired with the Term. But Weſton e contra, becauſe the Leaſe Stran- 


was by Indenture. But Judgement was afterwards given againſt the ſham, S C. 


d. Plaintiff. D. 257. a. b. pl. 13, 14. Mich. 9 Eliz. N i 
5 = accordingly on Demurrer to the Declaration, becauſe no expreſs Covenant or Warranty 7 
8 = Term was compris d in the Indenture, but only a naked Covenant in Law. D. 257. b. at the End 
utlce of the principal Caſe cites Trin. 22 Eliz. Broderidge v. Windſor.— And 12 cites S. C. accord- 
Prit ingly, —F. N. B. 145. (M) in the new Notes there (c) cites S. COC. | N 
gout if Leſſee for Life leaſes for Tears and dies within the Term, ſo as the Leſſee is evicted by him in Re- 


mainder or Reverfion, It was Reſolv'd 
© Dotliable, Wentw. Off. Ex. 12 

1 lution after, to the ſame Effect. 8 | | 
Z But Serjeant Benloe reporting this later Caſe to be of a Leaſe made by Tenant in Tayle, before ths 
Statute 32 H. 8. or not warrantable by it ſets down the Opinion contrarily, viz. that the Action was 


r3 J. that by this Covenant in Law the Executors were 
5. and ſays, that in the ſame Caſe Ld, Dyer ſets down another Reſo- 


| maintainable againſt the Executors. Wentw. Off. Ex. 125.-- Bendl. 150. pl. 208. Mich. ; & 8 
„ liz, Stranſham v. Searles. S. C. that this Action docs not lie againſt the ſaid Defendants, and cites 
deere ES 3 . 

A er \ be 25 
} 2 A | But | 


—— 


— — — 
— — 7 4 — 2 


* —— — —— —ujadvi 


— — —— ——— Eo 
" — — 8 


L i 4 
” thn Set. PR . eee En — eee RE Re —L— " © Om „ * Oo Eu S — — — = © "WE 
, . ” ht. 


— erence a 


Covenants. 


— 


But it the Eviction or Breach of Covenant is in the Life of Teftator himſeif, no doubt but the Er. 
cutor is charg-able. Wentw. Ot Ex 125. 
was given 
then was | ail 
5 Paſch. 41 Eli Rot. 194. 3, K. More v. James, where it was ruled accordingly 
Terant Pur auter Vie made a Leaſe for Years, and Ceſty que Vic died during the Term. 


＋ 1 Marg. pl. 2 lays, thar ſuch Judęmen, 
Trin. 22 Eliz. Rot. 6 59. in Caſe of Browining v. Cu inlor in Sulfolk, the 05 5 
bis. 


that this Action lies againſt the Executor of the Leflor, who was Tenant in Tai] 


„ W here | 


8. But if A. ſeiſed in Fee makes a Teaſe for Years and dies, and , 
Heir oufts the Leſſee, he ſhall have Covenant againſt the Her, tor th, 


Covenant in Law, by reaſon of the Privity; Per Brown. D. 251, b. in 


the Caſe above. | 


9. Leſſee of a Term of a Stcck of Sheep covenants for him and Allignes, 


Covenant lies not againſt Aſſignee becauſe it is Perſonal, but it bind?“ 
Executors. Lat. 261. cites 5 Rep. 17. [Paſch. 25. Eliz.] Spencers 

o F rg N 

10. Leſſee for Years of a Houſe covenants to repair it within 6 Nia, 
within which Term he dies, no Reparation being made. Conchas 
lies againſt Executors ; otherwiſe if the Covenant had been to repair 
during Life. Per Cook. Arg. 4 Le 171. | . L 


11. Covenant by Leſſee o Repair the Buildings, or to pay the Dui 


Rents iſſuing out of the Land, Executor mult do it rho? the Covey: 
mentioned nothing of Executors, tho* Opinions have been otherwit 
and that it was only a perſonal Covenant, and cites 5 Rep. 24. {Mi 
43 & 44 Eliz. B. R.] Windſor v. Hide which at firſt ſeemed ſtrong 

to that Purpoſe, but at laſt it was reſolved to be a Covenant running 
with the Eſtate, and ſo both Executor and Aſſignee bound to pertory 
e. 88 3 

12. Wentw. OIF Ex. 124 ſays, that in the faid Caſe of Mindſor y, 
' Hide (5 Rep. 24) [Mich. 43 & 44 Eliz. B. K.] it was faid per 


Popham Ch. J. that if the Covenant had been 70 do 4 Collateral Act nei. 


ther the Executor nor Aſſignee had been bound, and therefore a Cove. 
nant by Leſſee tor Years fo build a new Fuſe upon the Land within tu. 


Hears and dies within the Time, he doubted if the Executor be bound tg. 


do it or not, tho* it concerns the Land let, fo as the Rent or Fine 
Was the leſs in reſpect of the Charge of the new Buildings; But if the 
Covenant had been to build it e/ſezwhere than upon the Land let, or to 
do any other collateral Thing not pertinent to the Land let, it is clear the 
| Executors are not bound; Yet, if the Time expired in Leſſec's Lite, 


and the Covenant not performed, the Executors are liable ro Damages 


in Action of Covenant as the Judges agreed, tho' not Reported by 
Ld. Coke, who Reported only the Point in Queſtion 

13. It a Man makes a Leaſe by theſe Words, ( Demiſe and Cyan) 
and dies, an Action of Covenant lies not againſt his Executors, as it is 


laid in 9 Eliz. D. 257; but otherwiſe upon expreſs Covenant; Yer 


Coke Ch. J. 2 Brownl. 214. Hill. Jae. = : 
14. Q. Eliz. made a Leaſe for Years, rendring Rent and rhe Leſſee 
covenanted to pay it. The Q. died and the Reverſion deſcended to 
K. James Atrerwards the Leſſce alſigu d over the Term, and the A/firn:s 
paid the Rent to the King; The King granted the Rever/ron by bis Letters 
Patents; The Patentee accepted the Rent of the Aſjignee ; The Parentee 
brought Action of Covenant againſt the Executors of the firſt Leſſee, and 
adjudg'd maintainable, which muſt neceſſarily be by reaſon ot the Pri- 
vity ot Contract transferr'd by force of the ſaid Statute of 32 H. 8. 
cap. 34 For there was no Privity of Eſtate between them, the firl: 

| Letlee having athgn'd his Term before the Grant ot the Reveriion to 
the Patentee, which proves that by the Statute the Privity o Contrati 
is transferr'd; cited per Cur. Saund. 240, 241. Paſch. 21 Car. B. R. 
as Ero. J. 321, 522. [pl. J. Hill. 16. Jac. B. R. Brett v. Cum: 
berland.] 5 1 oe 

5 15. Leal 
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Covenant. 33 
"15. Leaſ e for Years, yielding and paying Rent &c. the Leſſee died. In 


Covenant againſt his Executor, Exception was taken that this was a 
meer Covenant in Law compriſed only in the Words Vielding and Pay- 
ing, and not an expreſs Covenant to pay it; But Roll Ch. J. an{wer- 
ed that Covenant ies arainſt an Fxecutor upon a Covenant in Law, tho' 
he be not named, though otherwiſe of an Heir; For he is not 


hound by ſuch a Covenant, Sty. 387. Mich. 1653, Newton v. 


Osborne. 


16. In Covenant againſt an Executor upon a Myiting ſealed by Teſta- Keb. 155. 
tor, whereby he covenanted to be accountable for all Monies as ſhould be Pl. 96. Brice 
charged by him upon A. payable ta B. The Court held that the Action 8 Curr, 


— 7 . , Ci it | 
well lay, and that ic would do ſo upon any Words purporting an Agree- ined. --- 
ment for Payment of Money. Lev. 47. Mich. 13 Car. 2. B. R. Brice v. that Action 
Carre and Emerſon. _ . e So 1 

5 | k | Seb : 4 I p 0 
perly , and not Covenant for Money ſo delivered; But per Cur. there is no other Remedy againſt Ex- 
ccutors, and had it been againſt the Party himſelf, ſuch Agreement being by one Perſon to pay Mo- 


ney charged upon J. S. for which an Account lies not, he being not chargeable as Receiver or Bailiff, 
the only Remedy is by Covenant. Judgment for the Plaintiff, No | | . 


17. Executrix of a Termor for Years Hens all the Reſſdue of the ſaid 10 Mod. 12. 
Term to P. reſerving a Rent, and P. covenanted to repair. P. dies, and 2 
P's Executrix enters &c. Parker Ch. J. held, that P's Executrix may tor takes 
be charged either as Executrix or Aſſignee, but that Plaintiff having Poſſeſſion 
charged her as Executrix, Judgment can be only againſt her as Exe- of the Term 
cutrix. 1 Salk. 316. pl. 25. Trin. 9 Ann. B. R. Buckley v. Pirk. wang on 
an Action is brought againſt him in the Debet & Detinet for Rent or Non-Repairs, it is abſurd for 
him to plead no Aſſets ultra what will ſatisfy ſuch and ſuch Judgments, becauſe in ſuch a Caſe the 


Surplus of the Profits, Rents, and Repairs deducted, is all that is Aſſets, and liable to the Judg- 


ment, and therefore the reſt of the Profits are ſo appropriated to the Payment of Rents and Repairs, as 


(F) Covenant i Law. In what Caſes the Law will 
create a Covenant wwthout the Mords of the Party. 


f. F a Man leaſes for Years, and ouſts the Termor, he ſhall have Br. Cove- 
„4 Covenant againſt hin, though there be no exprels Covenant a e!. 1+ 
intbe Deed, * 48 E. 3. 2. b. f 7. 33257 
Termor ſhall not have Covenant, but Finch e contra clearly. — Fitzh. . 4 
by Parſey, (ut ſupra) but Finch ſaid it was an erroneous Opinion. V 

j Br. Treſpaſs, pl. 65. Cites 8. C. - 


2. If a Pan leaſes certain Goods for Vears by Indenture, which Ow. 10a, 
are evicted within the Term, pet he ſhall not have a Writ of Cove: 125: Bed. 


nant; for there the Law does not create any Covenant upon ſuch Per- 1 
{onal Thing. Contra Mich. 37 Eliz. between Bedford and Bull. Fenner and 


: 25 | 15 eee | 1 . Gawdy 
held, that Action of Covenant would not lie, but Clench ſeemed e contra; ſed adjornatur. 2 
3. If a Man leaſes Land for Years without Warranty, and the Leſſee 
s ouſted by FJ. N. by Title, there he thall not have Writ of Covenant a- 
E his Leſſor, for he has not broke the Covenant there; Contra if 
© had made thereof Warranty, but contra per Needham J. tho' no 
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386 e Covenant. 


S--(C)pl 4. If a Man leaſes for Years, rendring Rent, this is a Covens 
19. tupra. TJ aw; Per Coke Ch. J. 2 Brownl. 215. cites Dyer 15 H. 8. 


$ C. cited | 
Show. 389. and that the Leſſee [hall have Conveniens Lignum non ſaccidendo Sc. weng,y.. 


_ Taftices, contra Twiſden. 


w__ — * 


RAP a — re 2 3 . 
Warranty be in the Deed, yet Writ ot Covenant lies. Brooke ſays 
and ſo lee here, and often elſewhere, that Writ ot Covenant lies (y.. 
upon [ndenture without this Word (Covenant.) Br. Covenant 
cites 32 H. 6. 32. And ſo it was ſaid per Juſticiarios. P. 1 M. 1 


. 
Iten 


J pl. 39 
tit It 


5. Leaſe is made for Years, and the Words are ſuch, and the T. 
ſhall do ſuch a Thing, theſe Words imply Covenant without any th, 
more; Per Cur. Mo. 135. in pl. 285. Trin. 25 Eli. 

6. That Apprentice ſhall be loyal, & Secreta ſua velaret & mij, 
without other Words of Covenant expreſſed, thoſe Words imply Ci. 
venant. Mo. 135. pl. 280. Trin. 25 Eliz. Stanton's Cafe, | 

7. Action of Covenant lies upon the Words Demiſe and Grant, in 4; 
Indenture of Leaſe, though there are no other Words comprehendi:, , 
Warranty in them. Reſolved by all the Juſtices, Cro. J. 73. pl. 1 
Trin. 3 Jac. B. R. in Caſe %% ((( 

ion of divers Things, 


f 1 
ay 
- of 


g. A Man made a Leaſe for Years, with Excep 


do Arbores &c. Now the Leſſee cut down Trees, and the Letlor brought 
an Action of Covenant; and the Opinion of the Court was, that th 

Action would lie, and that it is as a Covenant on the Part of the Le. 
ſee, becauſe the Law gives him reaſonable Eſtovers, and by this Co. 

venant he abridges his Privilege. Mar. 9. Paſch. 15 Car, Anon. 


if a Leaſe | 9 If a Man grants a Water-Courſe by Deed, and the Grantor flops i; 
de made ref the Grantee ſhall have an Action of Covenant; Per 3 Juſtices, and 5 


Eftovers, 1 = 


an yy 7X greed by Twiſden. Saund. 322. Mich. 21 Car. 2. in Caſe of Pomfiz: 
Ne,, e e Feet 


de ſtroys all 


the Wood out of which &c. Covenant lies Ibid. per 3 Juſtices, which Twiſden ]. agreed, — a 
Fo ita Man demiſe a middle Room in an Houſe, and afterwards does not repair rhe Roof, ſo as the Leſſe 


cannot enjoy the middle Room, Covenant lies; Per Rainsford. But Twiſden J. ſaid, that theſe are 


voluntary Acts of the Leſſor or Grantor, and it is a Misfeaſance in them to annul and defeat their oxy 


Grant; but that in the principal Caſe, [which was a Demiſ: of a Houſe, with the Uſe of a Pum), 
which he ſuffered to be out of Repair, ſo that it became uſeleſo] there is only a Nonfeaſance, for which 


no Action lies; As if I grant a May over my Land, 1 am not bound to repair this, bur if I voluntarily 


{top it, an Action lies againſt me for the Misfeaſance. Judgment was given in B. R. according to the 
Opinion of three Juſtices, but was afterwards reverſed in Cam. Scacc. tor the Reaſons given by Twil. 
den. 1 Saund. 422, Mich. 21 Car. 2. B R. in Caſe of Pomfret v. Ricroft ——— Sid. 429, 450. 
15.8. C. adjudged, and Judgment reverſed. Vent. 44, 45. S C. adjuiged in B. R. by thre 
2 Keb. 569. pl. 55. B. R. the S. C. adjudged for the Plaintiff, 


10. If a Leſſor enters upon the Lands leaſed, and cuts down the Timier 
Trees, and carries them away, whereby the Leſſee loſes the Lops and 
Shade of them, yet he ſhall not have Covenant, but he may have Treſ- 
paſs, or an Action Sur Cale upon his ſpecial Damage; and in the Prin- 

cipal Cafe the Leſſee might repair the Pump, for though the Soil, or 

the Pump, be not granted, yet when the Uſe is granted all is granted 
whereby the Grantee may have and enjoy ſuch Uſe; Per Twiſden]. 
Saund. 322. Mich. 21 Car. 2. B. R. in Cafe of Pomfret v. Ricrott. 

11. In Articles of Agreement for a Marriage, and Payment of 609 
Portion, theſe Words, viz. Whereas it is intended te levy a Fine (95. a- 
mount to a Covenant to levy a Fine; Per Finch C. 2 Mod, 91. Palch 
28 Car. 2. in Canc. Hollis v. Carr. = 

12. It the Leſſee be diſtrained by the Lord paramount, though he can- 
not have a Writ of Meine, yet he ſhall have a Writ of Coven: it 
lieu thereof. Raym 257. Hill. 30 & 31 Car. 2. C. B. and cites Mic! 
2 H 6.1, b. 


13. Covent! 
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Covenant. 


. 987 


. , 5 | ne” 5 : * — 
13. Covenant will lie 08 a Reſervation ; As where Rent, or ſuch a Reſerva- 
Room with a Paſſage to it, is reſerved, Covenant will lie on the Words tion of Rent 


of Reſervation without any expreſs Words of Covenant, Carth. 232. berg 
paſch. 4 W. & M. in B. R. Buſh v. Coles. Foo * Ta 
„ 1 ot 3 Part; Per 
Gawdy. Cro. E. 659. cites D. 37. 21 H. J. 3).— 11 Rep. 3m. —<——— See Tit. Conditions 
(X. a) pl, 1. and the Notes. ED | LE 


14. Per Holt Ch. . the very referring a Thing to Arbitration is a mu— 
tual Undertaking, that each Party ſhall perform his Part of the A- 
ward ; tor otherwiſe it cannot be ſaid to be referred. 11 Mod. 170, 
171. pl. 8. Paſch. ) Ann. B. R. Lupart v. Welſon. : 
15. If a Man ns a Bond, and afterwards brings an Action thereon 
in his Name, this is a Breach of the Agreement; for the very Aſignment 
imports a Covenant, that the Aſſignee ſhall bring the Action in the Aſ. 
* fignor's Name, and recover, and have the Money to his own Ule. 11 
Mod. 171. pl. 8. Paſch. ) Ann. B. R. Luparc v. Welſon. 5 
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(G) In what Caſes the Law will creat? a Covenant. NN 


1. IF a Man leaſes to me by Indenture the Land of J. S. of which Cro J. 73. 
L S. was ſeiſed at the Time, upon which I carer, and he re-en- ar 485 bs” 
© ers, J ſhall have a Writ of Covenant upon this Indenture. 8. 
© though J was not in the Land by the Leaſe, but by Eſtoppel ; for Tic. Eno. 
© the Leſſor is eſtopped to ſay, that J was not in or his Leaſe. Trim. bel, (N) pl. 
© 3.Jac. B. K. between e and Herring adjudged, and that ſuch ** . 
2. So for the Cauſe aforeſaid, if a Man leaſes to me my own Land, Cro. J. 7. e 1 
ok which J am ſeiſed in Fee, or otherwiſe by Indenture, if J am pl. 1. S. C. = 
© ouſted by another that hath Right, J ſhall have a Writ of Cove: db. De _ 
nant, Tr. 3 Ja. B. R. in ile and Herring's Caſe, per Curtain, clearly, 
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| clearly ap- 


8 | _ pear, tho' 
it ſeems to be admitted. FD 


. When a Man leaſes to me the Land of J. S. of which J. 8 is“ Hob. 12 

* ſeiſed at the Time, J ſhall have a Mrit 9 EE ae upon pl. 24 1 

= J. S. and Re-entry by him, for I need not allege an Eviction ; for this 4 dhe, 

& 7a Covenant in Law, which is broke when he 1s not ſeiſed of the v 

nd at the Time of the Oemile ; for the Word Demiſe tmports due 

Power of Letting, and it is not reaſonable to inforce the Leſſee to de Action 

1. cer into the Land, and ſo to commit a Treſpaſs. Hobart's Re. i bn 

1 ports 18. JI, 11 Jac, between * Holder and Zaylor adjubged. Con- eee 
3 fra Tr. 3 Ja. B. R. in + Stile's Caſe before cited „ 


preſs Cove- 
nant for 


— Brownl. 23. S. C. but S. P. docs not 


4 = Enjoyment, there perhaps it were otherwiſe, — 


| Gro. J. 13, pl. 1. S. C. 


See ſupra pl. 1. 


4. If a Man leaſes the Land of J. S. b d I D. J. bi 
W474 | „S8. by Deed to J. D. J. S. Ov. 105. 

A ting: in 1-ofſeſlion of the Land at the Time of the Leaſe, and the b. per 

U action ge rauben J. S. who re-enters, pet J. O. ſhall {not} have any ear 
I not Covenant thereupon, becauſe the Covenant in Lam bought Bedford v. 
do be fixed be it | 

Le, am . Tr ere was no Eſtate, for it Was a void pull 3s 
er OV TL e a OMNenor by his Entry. Mich. 37 Eltz. Fl B R. 
. R. in Mr Caf, per Fenner. * 3 
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It a Men 5. So ik à Man leales certain Goods to J. D. which are the Goods 3 
ef 50008 of another, and in his Poſſeſſion, I he cannot emop them, pet he I 
„teich ſhall not have any Covenant againſt the Lellor, becauſe he was ne⸗ 4 
Goods the ver a Lefſee. Mich. 37 Eltz. B. B. #ere's Caſe, dubitatur. E 
Hor Was 3 5 | | I 
ſſeſſed, although by a wrong Title, and afterwards the Owner ſeizes them, an Action | E 
1 lic 7 Per N Ow: $55, 36 Eliz. B. R. F 20 of Corengy 4 
Ow 165, 9 Ika Pan leaſes Lands for Bears, and a Stranger enters before 4 
„ Pe pe the Lellee enters, he ſhall not have an Action of Covenant upon this MW 
P. by Fen- þ ! Yb LULL 4 
ber, in Caſe Ouſter, becauſe he was never a Leſſee in Privity to have the Action, 1 
of Bedford Mlch. 37 Eliz. per Fenner. 3 . == 
v. Hall. J. Indenture of Leaſe recited, that in Con/zderation H. the Leſſee cu 4 
| build a Mill upon the Land demiſed, and 4 Water-Courſe by the Land 6 
4 8 dleemiſed, F. the Leſſor (the Defendant ) leaſed the ſaid Land to H. (the 3 
= ' Plaintiff) by the Words Dedi & Conceſſi. The Plaintiff afſigned the Breach MK 
q of the ſaid Covenant in Law, in that the Defendant had Popped the ft 
| ite Water-courſe ſo made by the Plaintiff, but in the Indenture there i; tt MK 
5 any expreſs Covenant, Clauſe, or Agreement that the Leſſee ſhould enjoy tis 
Water-Courſe ſo made, bur only the Covenant in Law ariting upon the I 
WordsDedi & Conceſſi, which, it ſeems admitted, cannot extend to aThirn ME 
not in Kfſe at the Time of making the Indenture. Le. 2)8, 279. pl, zus, 1 
Hill. 28 Eliz. B. R. in Caſe of Huddy v. Fiſher. e 
* 8, Bill of Sale of Goods for 481. 10 8. with Narranty and Covenant S--e. 
I | Breach aſſigned, that at the Time of Sale the Defendant had not the Pi 4 
f To” ſeſſion or Property of the Goods. Demurrer to the Declaration, & u- 
| e dic' per Quer' in C. B. Writ of Error in B. R. becauſe it could be no 
\ | Breach ; tor the Intention of the Covenant was only to ſecure the Poſ. IKE 
1 ſelſion, fo that till Eviction the Covenant was not broken. Parker Ch, EK 
[ I. faid, that the Plaintiff cannot uſe the Goods without being liable ibo 
| an Action, which is a Damage. If the Caſe had been, that the Defen- „ 
| dant had had the equitable Right, but another the legal one, it had 
| been proper to have laid it before the Court by Pleading it; And Eyre 
| J. ſaid, that Warranty, in the Nature of it, imports as well Warranty er 
| the Property as Poſſeſſion, and Judgment aftirmed. 10 Mod. 142. Hill, 
| 21 Ann; d R. v. Glover, ̃˙ nnnntÞT a 
| 8 


(G. 2) What is a Real and what a Perſonal Covenant, 


| '1.TXTRITS of Covenants are of divers Natures, for ſome are merely 
| — VV œPerſonal, and ſome Covenants are Real, to have a real Thing, 
1 „ as Lands and Tenements; As a Covenant 7o /evy a Fine of Land is a real 
Covenant. But a Writ of Covenant, which is mere Perſonal, is, where 


a Man by Deed does covenant with another to build him a Houſe &c. or io 
ſerve him, or to infeoff' &c. and he does not the fame according to the 
Covenant, then he with whom the Covenant was fo made ſhall have 2 
Writ of Covenant againſt him; And there is a Note in the Regitter, 
which is this, A Writ of Covenant ought not to be made according 10 itt 
Law Merchant without a Deed, becauſe no Plea of Covenant can be 

without Deed, and every Man ought to be judged according to his 

| Deed, and not by another Law. F. N. B. 145. (A). „ 

They are 2. Leſſor covenants to pay Ouit Rents during the Leaſe, and dies: 

ee os Quere, it the Executors of Letior are bound to pay them. P. 114 
e — PL. 60. Paſch. 2 & 3 P. & M. Anon. 2 a : 


Ex. 123, — 


1 | Leſſor co- | | | | | 
Y 5 - - - — - o 4 
| | 5 venanted to repair and allow all Taxes; His Grandſon and Heir being only Tenant for Life, is not |! 


able to thoſe Covenants. Fin. R. $6. Hill. 25 Car. 2. Woodward v. Karl of Lincoln. 


3. 4 


, 0 s 
— cs 3 | | 2 
inen * 
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Covenant. 75 389 


— — 


A. conveys a Manor to 3, and covenants with them, & quolibet eo- 
rum, that he Has conveyed a good Eſtate to them; This is a real Covenant, 
and goes with the Eſtate, and theretore atrer Partition, and by Reaſon 
of the Word n the ſaid Feollees may have ſeveral Actions of 
Covenant. lenk. 252. pl. 63. cites 5 Rep. 18. b. Slingsby's Caſe. 
I. Three Coparceners purchaſe Land in Fee, and mutually covenant for And. 53. 
them and their Heirs, with them and every of them, and their Heirs, pl 132. 
that Survivors ſhall convey to the Heirs of ſuch as ſhall die firſt, at the _ . 
Coſts of ſuch Heirs. Reſolved, that this 1s a real Covenant, and goes ten . Cock. 
do the Heir of Covenantee. Jenk. 241. pl. 24. e — SO 
1 pl. 260. S. C. and the Pleadings. —— D. 33) b. 338. a. pl T% 7 29 


— 


5. A. grants Lands, and covenants that the Lands ſhall be diſcharged Sale of 14 
' 0! the Rent, it is no more than an ordinary and perſonal Covenant, Shares out 
' which mult charge the Heir only in reſpect of Aſſets, and not other- 0 3 | 
wiſe, and thereupon the Bill was dilmitied. Hard. 87. pl. 5. Mich. River Wa. 
1650. Cook v. the Earl of Arundel. ter, which 

' were charged with a Rent of 500 1. per Ann. to the Crown in Fee, and 1001, per Ann. to H. M. for 
Lite; and Sir Hugh, in his Agreement with B had covenanted to diſcharge the 14 Shares he had a- 
greed to fell B. from thoſe Rexts. Decreed that the Plaintiff ſhould er:joy the 14 Shares diſcharged of 
thoſe Rents, and that the other 22 Shares ſhould be ſubject to the Plaunift's Indemnity therein, not- 
withſtanding it was inſiſted that dir Hugh's Covenant to diſcharge the 14 Shares of thoſe Rents was 
merely Perſonal, and did not. nor could charge the whole Rents upon the 22 Shares. Chan Caſes 
212. Trin. 23 Car. 2. Lord Cornbury v. Middleton. 8 N | 


— 
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6. Covenant * f renew a Leaſe for Years, or Lives, binds the Land. 9 Mod. 58. 
Chan. Caſes 260. Paſch. 27 Car. 2. Tanner v. Florence. ogy N 
e | | 8 5 ) V. Drerland.” 
A. leaſes to B. for three Years, and in Conſideration of B's laying out 100 J. in Improvements, 
_ covenants at the End of the Term to grant a new Leaſe at the ſame Rent and Covenants. C. purcha- 

es the Inheritance. Decreed that C. make good the Covenant. 2 Vern. 447. pl. 41. Mich. 1703 
GE CS! 55 3 
And it will lie for Aſſignee of the Term againſt the Grantee of the Reverſion; Arg. Show. 194 
_ cites And, pl. 148, — Fin. R. 212. Finch v. E. of Salisbury, S. P. )))) 8 
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7. Covenant in general to ſettle Lands of ſuch a Value, and names none, 

this binds all the Lands; but where a Man ſettles ſuch Lands in par- 

ticular for a Jointure, and covenants that they are of ſuch a Value, there 

ſuch Covenant binds the Perſon only, and not the Land; Per Mr. Keck, 

Counſel ; and decreed accordingly. Vern. 64. pl. 60. Mich. 1682. 

8. A. granted a Water-Courſe to B and his Heirs through Bl. Acre and hi Bon 

Wh Acre, and covenanted for himſelf, his Heirs, and Aſſigns, to cleanſe Caſes 20% 

the ſame, and that Fines and Recoveries levied & of the ſaid Grounds pl. 4 S. C. 

ſhould be, and enure to confirm Gc. the ſaid Water-Courſe, Atterwards a in totidem 

Recovery was had, and a Deed executed, declaring the Uſes as afore- Verbis 

| faid. The Court held, that this was a Covenant running with the 

Land, and made good by the Recovery. Chan. Prec. 39, 45. pl. 41. 

Hill. 1691. Holmes v. Buckley. „%% ea 5 

9. It Tenant in Pre grants a Rent-charge out of Lands, and covenants to 1 Salk. 198. 

bay it without Deduction, for himſelf and his Heirs, you may maintain P!- 4 Brew- 

Covenant againſt the Grantor and his Heirs, but not againſt the Aſſignee, i 3 

lor it is a mere Perſonal Covenant, and cannot run with the Land; Pers S&S. p. 

22 J. Ld. Ray m. Rep. 322. Hill. 9 W. z. in Caſe of Brewiter v. by Holt Ch. 
Itchin. . , 5 
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| 1 ut the 
other three Judges thought that this Covenant might charge the Land, being in Nature of a Grant, 
or at leaſt a Declaration going along with the Grant, ſhewing in what Manner the Thing pranted ſhould 
be raken, and this being by Indorſement, they reckoned the Indorſement as Part of the Deed, and ſo 
Judgment was given for the Plaintiff. 12 Mod. 171.ia S. C _ - 
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10. Leſſee for 6 Y oat covenanied to Dung Pq Fae e the Fra nd dura; 
te Zermino. The Court was of Opinion, that this was a Covenant ela. 
ting to the Land, and for the Advantage ot the Reverſion, and would 
have gone to an Alügnee Without his being named in the Covenant, and 
attends upon the Reverſion, and the Heir may bring an Action upon it 
io Mod. 158. Paſch. 12 Ann. B. R. Sail v. Kitching) ann. 


(G3) VV bat 4 COON; and what a Covenant, 


ONTRACT made by 4. wich: 20 others, that A. Bal have g. 

the Hool growing of their Sheep, or all "the Skins coming ot 
their Beaſts killed, Or all the Milk of his Cows, this is not Contrad, 
but Covenant. No. 174. pl. 307. Mich. 25 & 26 Eliz. Anon. 


PI. C. Arg, 2. Covenant is when a Man covenants by Deed 0 d, or that he hi; 


508. d. P. gene tome Fhing; As to make a Feoffment &c. But it 1 cbvenant and 
grant with you, that my black Horſe ſhall benceforward be your Horſe, you 
hall have no Action of Covenant againſt me, though | retain the Horſe, 
for I have not covenanted to do any T biog in Futuro, nor that any 
Thing was done i in Time paſt. Finch. 49. b 


(H) Wbt Perſons ball have the Advantage ol a 
. Covenant. Ihe Heir. e 


Firzh. Co- 1. CRE are ſome Covenats, of which none > mall have Ad. 


venant, pl, 5 vantage but the Party or his Heirs. 42 Ed. 3. 4+ 


47, Cite Y 


S. C. & S. P. by Thory, and ſo he ſays of ſome Inhabitants [ Tertenants] of the Land. fo chat every 


_- one that has the Land ſhall have the Covenant, | 


Zut where . Cobenants of 6 ſhall deſcend to the FR | 


there is an 


Alienation of the Eſtate to which &c. the Alienee ſhall have Covenant. Br. Covenant pl. ;. 
ves 42 E. 3 . Covenant pl. » cites 42. E. z | %%% 


Firth, Co- 3. As ik an Abbot covenants, and hath uſe Time out of ind 
venant, pl. to ſing in the Manor of B. for him and his Servants, 9h18 [its 


hall have Advantage of this Covenant, if . does not alien. # 


Br. Cove- | Ed. 3. 3. 

nant, Be „33 

CItes 8. C. 

1 Br. Core. 4. [89] Jf an Abbot and aa covenant ta ſing for the Covr 
vant, ple) nantec, and his Deirs in fuch a Chappel, his Deirs at all Times 


cires >. ie ſhall have a Writ of Covenant for the not doing thereof, 1 — + 


Hat Brooke 
(avs that it 6. b. adjudged Co. 5. Spencer 18. 

tems it the 5 
Lord aliens bis Manor, the Heir ſhall not have Covenant 
S. C. 


-Fitzh, Covenant, pl. BE ei 


It ! cove- s..It a Man make a S by Deed to ancther and his Heirs to ene 


a og him and his Heirs of the Manor of D. &c. now it he will not do in 
A. and i 


wy Landta of Covenant upon that Deed. And alſo his Alfigns ſhall have a WII 


Lin ard bis of Covenant where the Covenaur 1s made to him and his Aſſigns. F. 


Leirs, there N. B. 145. (C.) 


the Feat: 5 | = e a 
ment ſhall be tothe Heir; For the He ir R II Rave Covenant; Per Hie Ch. J. Palm. 538. Fin 
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and he, to whom the Covenant is made, dies, his Heir ſhall have a Wes 
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4 Car. B. R. eites Laughter's Caſe. 
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6. If A. covenants with F. S. and his Heirs to makes a Conveyance to one 
454 his Heirs, his Heir cannot have Covenant, becauſe it is a Covenant 
5 Groſs ; But otherwiſe it 1s where ſuch Covenant is in another Conveyance, 
and roes with the Eſtate. Palm. $58. Cites it as ſaid by Jones J. Paſch. 
3 4 Car. FOE | 5 


1 Alliens for Oitiet Enjoyment. B's was ejected and died and his Execu- 
tors brought Action of Covenant; Reſolv'd that the Eviction being of 


26. Mich. 23. Car. 2 B. R. Lucy v. Levingron. 


1 6 4 Se nd. a moudun 
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The Afrgnee. 


U in Law, created by the word (Demiſe) ſhall go to the Aſſignee 
32 El. 


code nanted, with the Leſſor, that he would repair the Houſe during the 


Term; and [| Leſſor covenanted that] if it ſhould be repaired upon the View 
firſt Years ended. J. S. granted over his Term by theſe Words, To- 


Catlin held that the Poſſibility of taking the laſt 40 Years was inherent 
to the Land and Term and ſhould go to the Atlignee, but three other 


&c.) did not extend to the Poſhbility of the ſuture Term, bur that the 
the 2 d. and conſequently determined; For it could not ſtand in Groſs di- 


Our: 
mes 


9.4 yer they held if there had been the Word (Aſſigus) yet the Ag 


Mans 


R. Skerne's Caſe. 


cite 3. Upon the Words Demiſe, Grant &c. the Aſſignee ſhall have 
—_ Covenant, tho' bur a Covenant in Law. 4 Rep. 80. b. Trin. 41 Eliz. 

en, WE Nokes Caſe, al'; Nokes v. James. 

Jo 1, 


4. Leſſee for Years makes a Leaſe for Part of the Term, the Uuder-L:ſſee 
Covenants not to ds fuch an Af, and then Eefſee grants his Rever/zon. 
he Queſtion was it the Covenant paſs'd to the Grantee or remain'd 


with the Grantor, It was in/ifed that the Words of the Statute H. 8. are 
| Aſirmati vs 


(1) [Who ſhall have advantage of the Covenant.) Fea 


* | F a Man leaſes Land to another by Indenture, this Covenant 
ob the Term, and he ſhall have Advantage of it. Contra, ich. 


Juſtices he/d that the Words (rotum Terminum &c. que tunc habuit 
Afrgnment was a Separation between the firſt Term, and the Poſſibility of 
vided from the Term to which it was firſt annex'd. But they all re- 
ſolved that the want of the Word ( Aſ/izns) did not hinder the Fgſſibili- 
!y; for it was a thing inherent which paſſed without ſuch Word, but 


could not have taken the Pufſibility. Mo. 21. pl. 88. Paſch. 3 Eliz. B. 


S P. And. 55 Hill. 16 Eliz. in pl. 132. Wootton v. Cool 
§ b. and Judgment for the Plaintiff; becauſe in the Regiſter is a Writ of Covenant for the Heir in 
the ſame and like Caſe, and for that the Interit of the Covenant is to have the Inheritance convey*d to the 
ack which Covenant, had it been perform'd, the Heir would have advantage of whatever b 
Fertan ate of the Covenant would have accrued ; and by the ſame Reaſon he ſhall have the Da- 
wages which accrue by the Non. Performance thereof, and therefore and becauſe there is Privity 
enough between the Father and his Heir to convey the Action Judgment was given as before. 


y the 


„. A. convey'd Land to B. in Fee and covenanted with him his Heirs and Vent. 175. 

S. C. and 
agreed by 
ny e * 2 von Veing ore he Jul + 
the Teſtator, he could not have either Heir or Affi gnee of this Land, tices that 
but the Damages ſhall be recovered by the Executors tho” not named in the the Action 
Covenant ; Becauſe they repreſent the Perſon of the Teſtator. 2 Ley. 3 

| | p y the Exe- 
cCutor for 
= _ „%%% ge 5 | | : | Damages. 
E .——Freem. Rep. 103. pl. 121. S. C. but S. P. does not appear. | e 8 


Fol. 521. 


2. A. by Indenture let an Houſe to J. S. for 40 Years. The Leſſec 8 P and 
ſeems to be 
S. C cited 
of the Leſſor, then the Leſſee ſhould Hold the Leaſe during qo Year after the poly pv, 


| Mo. 159. 
tum intereſſe terminum & terminos quæ tunc habuit in tenementis illis. pl. 300. 
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WVrit, to which the Plaintiff replied that he is enfeoff 'd of the Manor, and fo is Tertenant, but this 


392 Covenant. 


Afirmative only that the Grantor ſhall have Action on the Covena n- ani 
that this in Reaſon ought to imply a Negative, that the Grantor ſhall no 
have Action 1 and not to ſubject the Leſſee after Aifignmenr 
to two Actions; But to this the Court delivered no Opinion becauſe 
the Aſſignment of the Reverſion not being pleaded to be by Deed it ug, 
void notuit hſtanding Leſſee had attorn'd, and tor this Reaſon Judgmen; 
was given for the Plaintiff, notwithſtanding whar elſe was alleg' 
3 Lev. 154. Mich, 35 Car. 2. C. B. Beely v. Purry, | 


— 


— —— 


* In what Caſes the Aſſignee {hall have Ady: dh : 


of a Covenant. 


Br Cove- 1. 7 "HERE are ſome Covenants chat none ſhall have Adana 
rant, pl! J ot bur the Party to the Covenant, or his Heirs. 42 Ed. 3.4 


Cites S. C. 5 9 N 
Fitzh. Covenant, pl. 17. cites. S. C. 


4,554 


2. There are ſome Covenants which have an Inheritance of le 

5 Land, which ſhall paſs with the Land. 42 Ed. 3.4 
Br. Cove- 3. As If Prior covenants with B. to ling in a Chappel in his Ma. 
| nant, pl 5. nor of D. tor him and his Servants (in Fee, as it ſeems to be in. 
cites d. = tended) the Aﬀignee of the Manor ſhall have Covenanr for a De 


but Brooke 3 | 
ſays that it kalilt.“ 42 E. 3. 3. b. Co. 5. Spencer 17. b. becauſe it ts at 
ſeems if the NeLen to Manor. + 2 . 4. 6. bd. e 
the Eo B | | 777 eto wo vo | 8 
aliens his Manor, the Heir ſhall not have Covenant, but in this Caſe, the Aſſignee who was a 
Younger Brother to the Heir and had purchaſed the Manor, brought his Action as Heir to his Gran. 

father who was the Grantor and Covenantee, whereupon the Defendant pleaded in Abatement of the 


Point was not adjudg'd but it was admitted this is a Covenant which goes with the Land. Fit. 
Covenant, pl. 17. cites. S. C. Thel, Dig. Lib 1. cap. 21. pl. 3. Cites Hill. 42 E. z. 3. K; 
H. 4. 16. S. P. Co. Litt. 385. a. S. P. cites the ſame Caſes and 6 H. 4 1. & 2.——— + Fink, 
Covenant, pl. 13. cites S. C. — Br. Covenant, pl. 14. cites S. CoC 55 


rum c. 4, Bur ff the Covenant be to ſing in the Chappel of a Strange, 
venant P the Aſſignee ſhall not have Covenant. 2 H. 4. 9. adjudged, Co, 
# rag 5. Spencer N % e 7 


8. C. 

Br. Cove- _ | 8 „„ „„ 

nant, pl. 14. cites S. C. as if the Chapel is ſevered from the Minor, it ſeems that the Alienee ſhall 
not have Covenant, for want of Privity of Blood. — Co. Litt. 385. a. S. P. and cites Ss. C 


* Br.Cove- 5. Upon Equality of Partition, if one Coparcener covenants to ac- 
" nant, p45* quit the other and her Heirs of Suit, the Allignee of the Land ſal 
Firza, have Benefit of this Covenant. 42 Ed. 3. 3. b. Co. 5. Spen⸗ 


Covenant, Lex 18. 
pl. 15. eites 
1 | 
by the Reporter, and ſays the Reaſon is, becauſe the Acquittal falls upon the Land, 


Cro. C. 503 6. Ik A. ſeiſed of Lands in Fee conveys it by Deed indented to B. 
4a 25 8 and covenants with B. his Heirs and Aſſigns to make anp other Affi 
greed per rance upon Requeſt, for the better Settlement of the Land cc. and 
Cur. and alter B. conveys it to C. who conveys it to D. and after D. require 
Judgment A. to make another Aſſurance according to the Covenant, and he te 
— TAY fuſes. D. ſhall have an Action of Covenant in this Caſe againſt 4. 


el +. s. C by the Common Law, as Aſſignee to B. Tr, 14 Car. B. 115 


Co. Litt 384. b. 385 a $ P. and cites S. C. by Finchden —— 5 Rep. 18. a S. C. cited 
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* 


tween 44:dlemore and Goodale, Upon a Oemurrer ad mitted and agreed and Excep- 
er Curtam, but Judgment was given againſt the Plaintiff kor an- en“ 


taken, that 
other Caule. 2 3 = the Action 
was brought as 3 of Aſſignee of the Covenantee, and ſhews that the Conveyance was made to 
the Plaintiff, and Frances his Wife, and to the Heirs of the Husband, and that he brings the Action 
alone, without naming his Wife, who is yet alive, and ſo not good, whereupon (abſente Brampſton) 
it was adjudged for the Defendant. —— Jo 406. pl. 4 S. C. & S. P. held accordingly. —— By Ac- 
tion brought by the Aſhgnee attaches it ſo in his Perſon that the Covenantee cannot releaſe it, he be- 
ing intereſted in it; though before any Breach or Suit commenced a Releaſe by him had been a good 
Bar to the Aſſignee from bringing the Action, Cro. C. 503. S. C. per tot, Cur. — — 8. C. & S. P. 
cited Arg. Skinn. 257. 9 8 ie | EE | 


J. None ſhall have Advantage of Warranty Real but he who is Ter- 
tenant z contra of Warranty Perſonal, as by Writ of Covenant; Note 
the Diverſity. Br. Covenant, pl. 1. cites 26 H. 8. 3, per Cur. os 
g. Where Covenant is made to one and his Afigns, and where Leſſee F. N. B. 

for Nears leaſes over his Term, the ſecond Leſſee, it he be ouſted, thall 145,00) 
Have Action of Covenant againſt the Leſſor. Thel. Dig. 18. Lib. Lc ding iy. 
cap. 21. S. 4 Cites F. N. B. Tit. Covenant. . 5 


3 | © IHE be made to 
the firſt Leſſee and his Aſſignees with V. arranty. 


9. Where a Man leaſes Land Habendum to the Leſſee and his Aſſigns 

or 20 Nears, the Aſſignee ſhall have Action of Covenant againſt the Leſ- 

ſor, by reaſon of the Word (Aſſigns) in the Deed of the Leaſe; and it 

was ſaid there, that the Aſſignee of the Leaſe brought Writ of Cove- 

nant againſt the Leſſor where no Aſſigns were expreſſed in the Deed. 

Hill. 48 E. 3. and lay well; but this Caſe is not in the Printed Report. 

Br. Covenant, pl. 45. cites F. N. 8B. . TY | 

10. B. covenauled, that if R. pay gool. to him or his Aſſigns before 

ſuch a Day, he would ſtand ſeiſed to his Uſe in Fee. Before the Day B. 

infeoffed one N. of the Land, at which Day the Money was tendered to V. 
Adjudged that it was due to him as Aſſignee of the Land, and nor to B. 

= who was thc Covenantor. Cited by Coke, Mo. 243. pl. 382. as 14 

= Eliz. in the Court of Wards, Randall v. Barker. oo 
E 11. A Man made a Feofiment in Fee, reſerving Rent, Suit of Court, and Mo. 185. 
Relief, and by the Deed granted, that if the Feoffee, bis Heirs and Aſ-P). 331. 
ins, ſhould be diftrained for other Services than are reſerved in the Deed, ee 
that then it ſhould be Iawful for the Feoffee, his Heirs and Affipns, to di- C. Mich. 
train, in his Manor of D. and keep the Diſtreſs till he was ſatisfied of ſo 26 Eliz. 


made a Feoffment over. It was reſolved, that in ſuch Caſe the ſecond Cclr ber 
= Feoffee might diſtrain, becauſe it was a Covenant which ran with the ngly, but 


(Heirs) would warrant the Aſſignee to diſtrain; Per Periam J. Mo. 179. in the A- 
pl. 318. Mich. 24 Eliz. Anon. „„ VVV — 0 


for the Plaintiff to have a Return of the ga 
12. It was reſolved, that the Afignee of an Afignee ſhall have an Ac- = 
tion of Covenant; ſo the Executors of an Aſſignee of an Aſſignee ; ſo the 
= Afignees of the Executors or Adminiſtrators ene Aſſignee; tor all theſe 
die within the Word Aſſigns, for the ſame Right which was in the Teſ- 
tator or Inteſtate ſhall go to his Execctors or Adminiſtrators. 5 Rep. 17. 
b. Paſch. 25 Eliz. B. R. the jth Reſolution, in Spencer's Caſe. = 
13. Ita Man makes a Leaſe for Years by the Word Conceſ, or Dimiſi, 
which imply a Covenant, if the Aſſig nee of the Leſſee be evicted, he (hall 
have a Writ of Covenant ; for the Leſſee and his A 1gnee have the annual 
Profirs of the Land which accrue for the annual Rent, and in as much 
as the Aſſignee applies his Labour, and employs his Coſt upon the 

— 7 | Land 
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much as he had ſuſtained in Damage by the Diſtreſs. The Feoffee and 8. P. 
accord- 
Lands; and if the Word (Aſſigns) had not been in, yet the Word for Defaults g 
_vowry 
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Land, and is evicted, whereby he loſes all, it is Reaſon tha | 
take as much Benefit of the Demiſe and Grant as the firſt Leji« mM 
and the Leſſor has no other Prejudice than What his ſpecial Cy.” 7 
with the firſt Le ſſee had bound him to. 5 Rep. 17. a. Paſch. 25 jj, 
B. R. the 4th Reſolution in Spencer's Caſe. - . Bb 
* Le.62.pl. 14. A. leaſed to B. tor Years, B. covenanted that it ſhould be ke 


82, §. . ful tor A. his Heirs and Aſſigns to enter, and fee in what Reparatign: 


1 
t he 168014 


4 
Je 
i, 


held accord BE | Os 8 
ingly, per the Houſes were, and that he and his Aſſigus, within one Month 4... 


tot Cur, Notice, world repair. The Houſes afterwards tell into Decay, ang : 
granted the Reverſion over to C. for Life “ [in Fee, who upon y;., 
gave Warning.] C. as Aſſignee of A. brought Covenant; it was ;, 

the Action did not lie, becauſe the Houſe became ruinous before his ln. 
tereſt in the Reverſion; but Anderſon and others e contra; becauſe th, 

Covenant is, that after Notice he would repair, and therefore be +. 

Houſe ruinous when it will, and in whoſe Time ſoever, yet it he 9. 

nor repair upon Notice, he breaks the Covenant, Mo. 242. pl, 350 
Muäich. 29 Eliz. Maſcall's Caſe. JJV 
No. 243 pl. 15. A Man was poſſeſſed for the Term of 6 Years of a Tavern in Londy: 
| fer 3 Caſe, and leaſed rhe ſame unto another for 3 Years, and it was covenanted betrrix: 
5 C. argued, hem, hat during the 3 Tears quolibet menſe, Monthly, the Leſſee full pics 
but not re- an Account to the Leſſor of the Wine which he ſold, and thould pa 
folved, him for every Tun ſold ſo much Money; and atterwards the Le, ran. 

Fa ed the 3 Years which were remaining of the 6 Tears to another, and he di; 
requeit the Leſſee ro Account, and he would nor, whereupon he brought 
an Action ot Covenant; and the Defendant pleaded, that he had ac. 
counted to the Aſſignee of the 3 Years, and upon that there was a De. 
murrer joined ; and the better Opinion of the Court was, that it was 90 
Plea, becauſe it was not a Covenant which did go with the Land, or 1% 
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x | Rever/ion, but was a collateral Thing, and did not paſs by the Aſſizument e 
" the 3 Nears, Godb. 120. pl. 140. Hill. 29 Eliz. B. R. Anon, . 
( Cro. E. 436, 16. Leſſee for Nears aſſigned over his Term by Deed to F. F. and wie. 
l 457: 5 32 nanted that F. S. and his Aſſigns lould enjoy the Land during the Term 
4 | 35:2 * withour Interruption of any. Afterwards J. F. ned over his Term ly 
| | 38 Elz. | | ; | : 2 
"A | B. R. Noke Parol, and the Aſignee being diſturbed brought Covenant. Adjudged that f 
=: v. Auder, lies, although the Aſſignment was but by Parol, becauſe there was 
n e * cre Privity of Eſtate. Mo. 419. pl. 577. Hill. 33 Eliz. Awder v. Nokes, 
0 | | 5 and Fenner, when the Eſtate paſſes, though it be by Parol, the Warranty and Covenant enſues it, and 
WW EY the Aſſignee of the Eſtate ſhe il have the Benefit thereof; and Coke Attorney General, who was of 
| Counſel with Defendant, ſaid, that the Law was clearly fo, —— S. C. cited 3 Rep. 63, a, as fe. 
8 | | folved accordingly, Paſch. 59 Eliz. B. R. in Error on a Judgment in C. B. per Popham and the whole 
by. | Court, and upon Conference had with divers other Juſtices — | „ 
3 e = 17. Where a Covenant is annexed to a Thing, which of its Nature cannd 


paſs without Deed ar firſt, in ſuch Caſe the Agignee ought to be in by 
_ Deed, otherwiſe he ſhall not have Advantage of the Covenant; 
where the Covenant is not ſo, but runs with the Eſtate, the Aſſignee {hall 
_ have Covenant without ſhewing any Deed of Aſſignment. Cro. E. 
373. pl. 21. and 436. pl. 52. Hill. 37 & 38 Eliz. B. R. Noxey, 
a Awaer.-:- EL pete Tf cod 
No. 49. 18. Aſſignee of a Leaſe by Eſtoppel ſhall not have Advantage of any 
pl. 577- Covenant. Reſolved by all the Juſtices, Cro. E. 437. Mich. 35 & 38 
ST MES ß / 
& S. p. accordingly. 


Mo. 527. 19. The Aſſignee of the Reverſion of a Term ſhall take Advantage a 


pl. 695. Ma- A Covenant againſt the Leſſee of a Term; As if the /econd Lefſes coo. nm 
Waellrora to leave the Poſſeſſion peaceably to the Leſſor, his Executors or Aſjizns, © i 


/ i Fe ap 
S C. ad. leave the Premiſſes in good Repair &c. and though it was objected £14: 
jadged ac= the Covenant was not broken until the Term was determined, yet pe. 
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of Al fo v. Henning; 


4 Car. B. R. Bayly v. Hughes. 


Action, but it appearing that the Charge for reſpite of Homage was not ood, and the Covenant did 


bh —— 1 Es 4 . | N 8 1 
Covenant. 395 


Car. this is a Covenant that runs with the Land, and vroken inſtantly with cordingly.— 
he Determination of the Eftate, but becauſe he did not aver, that he had 4s 2 
e Rever/ron at the Time of the Grant, it was holden to be an apparent 1 
Fault, and for that Cauſe Judgment was tor the Defendant, Cro. E. of the Peter- 
599, 600. pl. 6. Hill. 40 Eliz. B. R. Matures v. Wettwood, mination of 


2 the Term, 
4s to leave peaceable Poſſeſſion to the Leſſor, his Executors, Adminiſtrators or Aſſigns, 


anne ved to the Eſtate, and runs with the Land, and therefore the Aſlignee ſhall have Advantage over 
ie; Per Gawdy J. but Fenner J. e contra, for that the Eſtate is determined, and ſo no Reverſion, and 
ſo Defendant now is but Tenaar at Sufterance. Goldsb. 176. Matures v. Weſtwood. | 


20. A. ſeiſed of Lands in Fee made a Leaſe for Life, the Remainder for 
Life rendring Rent, and after acknowledged a Statute, and afterwards bar- 
ined and ſold the Reverſion and covenanted with the Bargainee, his Heirs 
and Affrens, thrt it fpould be diſcharged within two Nears of all Statutes and 
Incumbrances, excepting the Eſtates for Life; the Statute is extended, and 
thereupon the Rent and Reverſſon is extended; the Bargainee grants the 
R evertion to the Plaintiff who brought Covenant; refolved becauſe the 


Covenant was broken before the Plaintiff's Purchaſe, that the Action 


was not maintainable by him zgainſt the Defendant. Cro. E. 863. pl. 40. 
Mich. 43 & 44 Eliz. Lewes u. Ridge. FFͤÜöͥöV“¹ cas 
21. It Leſſee covenants to do any Thing upon the Land as to build or re— 
pair a Houſe, there a Covenant will lie tor the Aſſignee by the Common 
Law; but if it do not by the Common Law, yet it is clear that it will 
lie by the Statute 32 H. 8. Refolv'd. Ow. 151. Mich. 8 Jac. in Caſe 
22. It Leſſee for Years covenants to repair and ſuſtain the Houſes in as 
good Plight as they were at the Time of the Leaſe made; and afterwards, the 
Leſſee a, over his Term, and the Leſſor his Reverſion; the Allignee 


ol the Reverfion ſhall maintain an Action of Covenant for the Breach 


of the Covenants againſt the firſt Leſſee; Per Doderidge J. and Moun- 


tague Ch. J. againſt the Opinion of Haughton J. Godb. 270, 271. pl. 
378. Hill. 15 Jac. B. R. Anon. W OR 1 


23. In Debt for Rent, and ſhewed that B. by Indenture leaſed to F. F. Jo. 242. pl. 


for 200 Years rendring Rent at Michaclmas, and afterwards conveyed ve J, P, 


323 3 ; "Car SP 
Rever/ion to the Plaintiff who for Rent behind brought the Action againſt the aug * 
Aſſignee of F. 8. who conſeſſed the Leaſe, but ſaid, that B. covenantedto be 8. C. 


for him, his Heirs and Affigns with F. S. his Executors and Aſſigns, that though 


if he be diſturbed for Reſpite of Homage, or be forced to pay any Charge, or ſome what 


Ifues left, that he ſhould retain ſo much of his Rent, as he ſhould be en- Cy 
torced to pay; And, that by force of a Writ iſſuing out of the Ex- the Court 


chequer for Reſpite of Homage and Iſſues loſt, ſo much was levied by held, that 


the Sheriff, which he hath retained of his ſaid Rent. Reſolved, that J e Charge 


the Aſſignee ſhall have Benefit of the Covenant, both by the Common e, 


. ; **then the 
Law and by the Statute 32 H. 8. for that it Was Ad Covenant which did Defendant 


rum with the Land; and at the Common Law he might have taken Ad- might retain 
vantage to retain the Rent reſerved upon the Leaſe, for it may be ap- bis Rent, 


pointed to ceaſe at the Will of the Parties, Cro. C. 137. pl. 11. Mich. and he 


might well 
plead it in 
Bar ot the 


not extend in Law but to a legal Charge, therefore Judgment was given for the Defendant; but ſays, 
that Crooke ſaid nothing, but ſeemed to bee contra. NEE, | | 


24. A. leaſed Land to J. F. for 21 Years reſerving a Rent, and likewiſe 
a gs Sum by Way of Fine payable atter the Death of W. R. Prov!/o that 
for default of Payment A. might re-enter. A. levied a Fine and affign'd the 
Rever/ion to B. adjudg'd, that this Caſe is not within the Statute 32 
H. 8. and the Condition of Entry not transferr'd over by transferring 
over the Reverſion ; For a Man cannot by his ews Act divide a Condi- 

| |  £I0% 
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tion which goes in Deſtruction of an Eſtate. Sty. 316, 31. Hill. 1651 
B. R. Dekins v. Latham. ws | 
Sid. 1 Pl. 25. As Aſſignee of Leſſee ſhall be charged in Covenant for Repait 
5 Sen, (though the Aſſignes are not nam'd in the Covenant) in reſpect of jj. 
» Compron, FN. r > | 18 
S C. ad- having the Poſſeſſion according to 5 Rep. Spencer's Caſe, ſo the Ain 
judged, of the Reverſion ſhall have Action of Covenant for Default of Repairs in re. 
ſpect of his having the Reverſion, 7hough Aſſignees are not named in 1, 

Covenant; Arg. to which all the Court agreed. Lev. 109. Mich, ; 

Car. 2. B. R. in Caſe of Kitchen v. Buckley. I Fl ? 

2 Show. 133. 26. Covenant by B. an Aſſignee of a Rever/jon againſt M. and M. tu, 
pl. 113. 8. C Leſſees, upon a Leaſe for Years, rendring Jol. per Ann. Rent, which 
 acjornatur. they for themſelves, and for their Executors, Adminiſtrators and Aſſigns, cy. 
= _ nanted to pay to the Leſſor, his Heirs or Aſſigns, according to the Rejv. 
vation; and for Rent Arrear, and incurred after the Aſigument, B. brings 
Covenant. M. Nil dicit. N. the other Deſendant pleaded in Bar, that fe 
fore the Aſſignment to the Plaintiff he by the Conſent of the Leſſor, releaſed u 1 
and that the Leſſor accepted him as his ſole Tenant, and that he paid iu, 
Rent to him, which the Leſſor accepted as of his Tenant ; and upon De. 
murrer it was objected, that the Covenant enſuing the Rent, a Di. 
charge of the Rent 1s a Diſcharge of the Covenant. Bur on the other 
Side was cited the Caſe of Brett and Cumberland, that no Act of the 
Leſſee can difcharge himſelf, or his Execucors ot a ſpecial Covenant, 
of which alſo the Aſſignee of the Reverſion ſhall have Benefit by the 
Stature 32 H. 8. and Judgment for the Plaintitt accordingly. 2 Jo. 
144. Paſch. 33 Car. 2. B. R. Aſhurſt v. Mingy. „%%% by 


— 
— 


2 


(K. 2) Who ſhall take Advantage of a Covenant, | 
Perſons coming in by Act in Law, or not named, 


1. F, Xecutors ſhall have a Writ of Covenant of a Covenant made unt 
© P. their Teſtators for a Perſonal Thing, And it appears by the Regi- 
ſter he may ſue a Plaint of Covenant in the County, or in the Hundred- 
Court &c. and that he ſhall have a Recordare to the Sheriff for to re- 
move the ſame out of the County into C. B. as it ſhall be done in a Re. 
plevin ſued there; and it the Plaint of Covenant be ſued in the Hundred, 
or in other Court of other Lord, he ſhall have an Accedas ad Curian 
directed unto the Sheriff to remove the Plaint into C. B. F. N. B. (D) 
2. It a Man demiſe or grant to a Woman for Years, and the Leſſor cove- 
nants with the Leſſee 10 repair the Houſes during the Term, the Fen: 
| takes Husband and dies, the Baron ſhall have an Action of Covenant as 
well upon the Covenant in Law upon theſe Words, Demiſe or Grant, 
as upon the expreſs Covenant. 5 Rep. 17. a. per Cur. Paſch. 25 El. 
B. R. in the 5th Reſolution in Spencer's Cafe. . 


- 
_ 


3. Sit is of a Tenant by Statute Merchant, or Statute Staple, or Eligit 
of a Term, and he to whom a Leaſe for Tears is ſold by Force of an Execute 
tion, ſhall have an Action of Covenant in ſuch Caſe, as a Thing annex- 
ed tothe Land, although that they come to the Term by Act in Law. 
5 Rep. 17. a. per Cur. Paſch, 25 Eliz. B. R. in the 5th Reſolution in 
Spencer's Caſe. „ RR N „„ 
4. As if a Man grant to a Leſſee for Years that he ſhall ha ve ſo much Es 
tovers as will ſerve to repair his Honſe, or that he ſhall burn within i 

| Houſe, this is appurtenant to, and ſhall run with the Land into whoſe 
Hands ſoever that the Lands ſhall come. 5 Rep. 17. a. b. en 
| odbttel. 
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Obiter. Paſch. 25 Eliz. B. R. in the 5th Reſolution in Spencer's 
"0. | | 3 5 
: | Leſſee covenanted with the Leſſor, his Executors and Admini- 2 Lev. 13. 
ſtrators, o repair, and leave in Repair, at the End of the Term. In fame Reaſon 
Covenant brought by the Heir it was objected, that it lay not for him; eee, 
but it was anſwered, that it is a Covenant running with the Land, and Rent; Sa- 
hall go to the Heir though not named. Beſides, it appears that the cheveral v 
Intent was, that it uli continue after the Death of the Leſſor, it being Frogat 
witch him, his“ Executors and Adminiſtrators, and therefore ſhall not 
E acermine by his Death, upon which Judgment was given in the Ex- 
Y chequer for the Plaintifl. 2 Lev. ge. Mich. 25 Car. 2 B. R. Lougher v. 
Williams. 4 5 3 . 

6. Ceſiy ave que Uſe of a Rent-charge executed by the Stature cannot Mod. 223. 


— — — - 


— —ͤ—ñẽeWPU—— — — — 


bring Action upon a c,,. Covenant, tor that remains with the Feolſee fue: 0 f 
s &c. though Ceſty que Uſe may diſtrain as incident to the Eſtate to be Herle v. 


executed in him. 2 Mod. 138. Mich. 28 Car, 2. C. B. Cook v. Cooke. S. C. 
Herle. 3 . 1 5 0 adjudged, | 
J. But of Covenants running with the Land he may take Advantage; 


| Arg. 3 Le. 225. in the Caſe of Scot v. Scot ayes the Statute 32 H. 
. g. has been ſo expounded before. OT 98 


8. A Biſhop granted a Leaſe to F. S. who covenanted with the Biſhop and 3 Salk. 109. 
his Succefſors, to repair and leave repair'd at the End of the Term; the 133 4 
Biſhop died, and the Leaſe expired in his Succeſſor's Time, and the Repairs aber = 
wt dene; The Stceeſſor died, and the Executor of the Succeſſor brought of the Bi-. 
Action of Covenant, and adjudged that it lay tor him. 2 Vent. 56. ſhop by, 
W Trio. 1 W. & M. in C. B. Morley v. Polh ill. P bom the 
VVV . „ | | 3 _ Leaſe was 
2A | | | made, and adjudg'd the Action well brought by them. 


9. Leſſor covenanted to renew the Leaſe at the Requeſt of the Leſſee with- 
in the Term. The Leſſee died within the Term, having laid out a 
= contideravle Sum of Money in improving the Premiſſes, and the Execu- 
vers of Leſſee requeſted a new Leaſe within the Term. It was objected 
that the Executors might be inſolvent Perſons, and ſo the Leffor in 
= danger of loſing his Rent. Ld. C. Macclesfield ſaid, that the Meaning 
= oithis Covenant was, that the Leſſee might be reimburſed what he had 
laid out in Improvements, and therefore immaterial whether the Leſſee 
or his Executors require the Renewal; And that there is to be a Clauſe 
cel Re-entry in the Leaſe, and the Value of the Premiſſes being doubled 
the Improvements of the original Leſſee, ſuch Clauſe will ſecure the 
@ Landlord againſt any inſolvency of the Tenant, and therefore ordered 
VDelendant the Leſſor to pay s in this Court, and at Law for an 
= £jectment brought againtt the Plaintiff, and in which he had recovered 
judgment. 2 Wm's. Rep. 196. Mich. 1723. Hyde v. Skinner. 


— —_ 
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I (K. z) Who ſhall take Advantage of a Covenant, 
a and againſt whom. eg ht rs en 


By Statute 32 H. 8. cap. 34. 


2 H. 8. cap. 34. HERE As diverſe had leaſed Manors Ec. and Reſolutions 
= , 71 one other Hereditaments for Life or Lives or Tears m_ 
vin bis N Hiting, containing certain Conditions, Covenants, an Agreements... c.... 
as wel} 55 7 5 5the Statute 
whole Le on 7he Part of the Leſſees and Grantees their Executors and Aſſgus, za H. 8. 
r Cut. as Oh the Part of the Leſſors and Grantors, their Heirs and Succeſſors ; cap. 34. 
obitet. ; And 2 by the common Law, no Stranger to any Condition or Cove- , 1 
] 5 24797 CL { 4 7. 7 2121 59 1˙4 "5 5 . . - 8 : 5 S lald Sta- 
* ake Ad vantage thei . Y Reaſon Whereof all Grantees of Reute isgene⸗ 
be. er ſions 
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ral, viz. that ver/tons and all Grantees and Patentecs of the A tp of obe- Fa PEI ws 
17 pe have no Entry or Action for any Breach c. | 73 0 
* 5 a.” BY |: is enacted that ail Perſons, - Bodies Politick, their Heirs, Fuge . 
common Per- and Aſfiznes which hav? or ſhall have any Grant of Our ſaid Lora the K 5 
ſon as cet of any Lordſhip Sc. Rents, Tit hes, Portions, or other Heredita mes, 
2 = „ 4% Reverſ1on thereof which belonged to the Monaſteries &c. or c Hie 5 
ſpall 4% Honged to any other Perſon &c. and alſo to all other Perſons being Grat. 
Adoautage Or Aſſig ness to or by our ſaid Lord the King, or to or by any other Perf 
of Conditi- Perſons, and the Heirs, Executors, Succeſſors and Af. us of every of 11 . 
2 885 ſhall and may have like Advantage by Futry for Nenpayment of Ren 


2 The a 3 ws / 277 
erate ex. Of for doing Waſte or other Forfeiture, and the ſame Remedy by Ai; ..? 
„ 1 | ; 6s Fn | , ee 
rwndsto fer not performing other Conditions. Covenants and Arreements cn, 
| Grants made in the ſaid Leajes, againſt the Leſſees and Grantees their Executcys 4 
; Py ; | 8 5 | ; i. 
by tie Succeſ- niſtrators and Aſſig nes as the Lefſors aad Granters, their Heirs or F, 
| ſors of the : 2 | ＋ /d 3 h h 2 1 $5 . Y ad LL 
ane, tho! Jrs ought, fhould or might, have had at any time or times Ec. 
the King be only named to the Act. 5 T 2 
Where the Statute ſpeaks of Leſſees, that the ſame does not extend to Gifts in Tail. 

4. Where the Statute ſpeaks of Grantees and Aſſignees of the Reverſion an nee of part of the g., 
of Reverſion may take Advantage of the Condition. As if Leſſee tor Life be,:-&c.- and the Reverſign ; | 
granted for Life &c. So if Leſſee tor Years &c. be, and the Reverſion is granted for Years it 
Grantee for Years ſhall take benefit of the Condition in reſpect of the Word (Execut;:.\ 1 


the Act. | 


5. A Grantee of part of the Reverſion ſhall not take Advantage of tlie Condition, A. 10 the Leaſe ha : 


of three Acres reſerving a Rent upon Conditioh, and the Reverſion is granted of two Ac, tha 


tire and againſt common R TE | | me, : 

6. In the King's Caſe, the Condition in that Caſe is not deftroyed, but rem:ins Pill in the Xing -” 
7. By att in Law a Condition may apportioned in the Caſe of a common Perſon, As it a Leaſe for Vew: 
be made of two Acres, one of the Nature of Borough Engliſh, the other at the Common Law 1 
the Leſſor having Iflue two Sons, dies; Each of them ſhall enter tor the Condition broken, ads 
Condition may be apportioned by the act and wrong of the Leſſee. 

3. If a Leaſe for Lite be made reſerting a Rent upon Condition &c. and the Leſſor levies a Fine of (©. 
Reverſion, he is Grantee or Aſſignee of the Reverhon, but without Attornment he ſhall nor tab. 
Advantage of the Condition; for the makers of the Statute intended to have all neceſſary Incidents 


_ obſerved, otherwiſe it might be miſchievous to the Leſſee. 


; = 8 


9. There is a Diverſity between a Condition that is compulſary, and a foyer of Revocation that i; 4. 


Iuntary; For a Man that has power of Revoeation, may by his own Act extinguiſh his power ot Re. 


vocation in part, as by levying of a Fine of parc, and yet the Power ſhall remain for the Reste. 


Becauſe it is in Nature of a Limitation, aud not of a Condition; and ſo it was reſolv'd in the Gar] 
ol Shrewſbury's Cale, Dyer 39. = . 


10. It the Leſſor bargains and ſells the Reverſion by Deed indented and inrolled, the Bargainnee is not in 


en le Per by the Bargainor, and yet he is an Aſſignce within the Statute. So if the Leſſor grants ts 
Reverſton in Fee to the uſe of A. and his Heirs, A. is a ſufficient Aſſignee within the Statute; Because 


he comes in by the act and limitation of the Party, albeit he is in the Poſt, and the words of the Sta- 


tute be To or By, and they are Aſſignees to him, tho' they are not by him Bur ſuch as come in ner- 
by by an act in Laco, As the Lord of the Villein, the Lord by Eſcheat, the Lord that enters or claims 
tor Mortmain or the like, ſhall not take Benefit of this Statute. ; „„ N 
II. If the Leſſor, in the Caſe before, bargains and ſells the Reverſion by Deed indented and inrolled, or if 
the Leſſor makes a Feofment in Fee, and the Leſſee ve-enters, the Grantee or Feoffee ſhall not take any 
Advantage of any Condition without making Notice to the Leſſee. „ . 
12. Albeit the whole Words of the Statute be, for non-payment of Rent, or for doing of Waſte, or 
other Forfeiture, yet the Grantees or Aſſignees ſhall not take Benetit of every Forſelture by force 
ot a Condition, but only of ſuch Conditions as either are incident to the Reverſion, As Rent, or for the len- 
Fit of the State, As for not doing of Waſte, tor keeping the Houſes in reparations, for making of Fence, 
ſcowring of Ditches, for preſerving of Woods, or ſuch like, and not for rhe payment of any Sy: in 
groſs, delivery of Corn, Ii ood, or the like, ſo as (other Forfeiture) ſhall be taken as other Fort frurcs, 
like to thoſe Examples which were there put, viz of payment of Rent, and not doing of Wall, 
which are for the benefit of the Reverſion. Co. Litt. 215. a, b | | 
This Act extends not to Grants of Eſtates in Fee or in Tail, but only to Leaſes for Life or Years 


Cro. E. $63. pl. 40. Mich 42 & 43 Eliz. C. B. Lewis v. Ridge. Extends not to a Nomi 


Pane. Co, Lit. 162. b. 


2. It Leſſee for Years of 20 Acres grants his Intereſt of 10 Acres, this 
was Apportionment at Common Law, and the Leilor thall have ee 
Avotories and ſeveral Actions of Debt; tor in this Caſe no Mena; vas 
created as was at Common Law, but Very Lord and Very Tenart, 


- 


4 ; *id 
v4 4 


| Rent ſhall be apportioned by the act of the Parties, but the Condition is deltroyed, for that it 1; en. 
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and for this Miſchief the Statute was made; For it the Tenant before 
the Statute had made a Feoflinent ot divers Parcels, ro hold by an 
Hallpenny or ſuch little Thing, then the Lord ſhould know the Ward but 
ot this Moiety &c. Per Plowden. Mo. 93. pl. 230. Paſch. 12 Eliz. 
ADDS Dn ins Was | | 7 5 
z. A Leaſe was made for 30 Years, and Leſſor covenanted to repair the 
Houſe, and to do other Things. The Leſſee granted parcel of the Terut 
for ten Years ; It was holden that 8 Grantce (ould not have an Action 
Covenant, by the Statute of 32 H. 8. of Conditions, for be is not Tenant 
70 the firff Leſſor ; Bur it Letlor grants his Reverſion tor Years, his 
Grantee {hail have Covenant or benefit of Condition with which the 
Leellee is charged, tor ne is an Aſſignee within the Statute, becauſe the 
Lellee holds of him; Per Plowden, Nichols and Chambers, but 
Jpelley e contra ſtrongly. Mo. 93. pl. 230. Paſch. 12 Eliz. 
ANON. | 


4. A Leaſe of three Manors, rendering for one 61, for another 5 J. Mo. 9), 98. 


for the third 10 l. with Condition of re-entry tor Non- payment, rhe?" 241 Av 


| Leſſor granted the Reverſron of one Heſſliage, and the Leſſee attorned 
aller the Leſſor bargained and ſolil the Reverſton of all and the Leſſee at 


powell v. 
5 Mouou N 
P. hel 


ted, and Rent in one Manor is. behind. It ſeemed to ſeveral that coin, 


the Bargainee of the Reverſion is aided by the Words ( 
Leſſor &c.) for this is the Intent of the Law &c. and within Statute 32 P.. 

‚ | 7 "> 5 > 1e 
H. 8. to take Advantage of a Condition; They all but Mounſon, held note 
that the Aſſignee ought to be of the intire Reverſion, as it was in tl. 


LOS 


to or by the bc 


4 ay » 
«0313 gw” 


Leſlor himfelt, and not of part of the Revertion, nor the Grant of it of?! T 


Y 


lels Eſtate than was in the Leſſor himſelf at the Time of the mak in 
the Condition, and upon that adjudged not; and holden that the R 


1 eres! 
: LY 
Poly | 1a 14. 


» , 
C= Advantioe 


vertion within 32 H. 8. ought to be expectant upon a 'Term or Fran- 0 the ©, 
tenement, and nor upon Tall. Dy. 308. b. 309. a. pl. 75. Paſch. Fg e | 


Eliz. Winter's Cale. 


* 1 7 
: 0 oof 
y ö F. ; 
A 
. * . - n " > 
. 


Rever/ion of all the Qbing demiſed. And Coke Ch. J. ſaid, that the Opinion of Mout 
209. a. was good Law Ow. 152 Mich. 8 Jac. in Caſe of Alfo v. Hemming.—- 
in pl. 227. Warburton J. cited D. 209. Winter's Caſe, that he thar brin 


| Fark of * 
on 1.1 


gs Action upon the 8 


ought to have the whole Reverſion. Bu: Coke Ch. J. and Foſter faid, that he need not; Fon“ 
been adjudg'd, that if the Reverſion be granted in Tail, the Grantee ſhall take Advantage ©: 


Stature, and. ſhall enter for the Condition broken, — 
laid, it is as common as may be, that an Aſſiguce of a Reverſion for 
nant, and that fo it is in the Caſe of Vill v. Grange, in Pl. C. 


S. It Tenant for Life be diſſeiſed and Reverſſoner confirms the Hſtate of = 
Diſeiſor, and the Tenan: tor Lite re-enters, the Ditieitor is now an Aſ- 
tignee, but other wiſe it is, if Reverſioner releaſes to Diſſeiſor. Per Man- 
"wood. a Le 20.-in Caſe of ͤ v · a ĩ 
6. A. ſciſed of Copy hol Lands, part Boroagh Eugliſb and part at Common 
Law, by Licence ot the Lord leaſes them on Condition and dies within the 
Term, leaving two Sons, the youngeſt purchaſes the Revenſion of the Lands 
at Common Law of the eldeit ; tor the one part as Heir in Borough 
Englith, and of the other as Aſlignee of his elder Brother he ſhall take 
Advantage of the Condition. Mo. 113, 114. pl. 254. Paſch. 20 
Eliz. Anon. 5 „ N 
7. Affegnee of an Aſſignee ſhall have Action of Covenant; Reſolv'd. 
5 Rep. 17. b. Paſch. 25 Eliz, B. R. the nth Reſolution in Spen- 
cer's Caſe. 5 | 8 5 | 
8. So of the Exccutors of the Aſig nee of the Aſſignee. Ibid. 
9. So of the Executors or Admin;ſfrators of every Aſſig nee; tor all are 
comprized within the Word (Aſſignees,) becauſe the ſame Right 


which was in the Teſtator or Inteſtate ſhall go to his Executors or 
Adminiftrators, Ibid. mY SE 


Lo, This 


-S. C. cited 2 Bulſt 282. and Cole Ch, 
part ſhall have Benefit of a Cové- 
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400 Covenant. 


Covenant in 10. This Act extends to Covenants which concern the Thi ng demited 
a Leaſe bY but not to Collateral Covenants, cited as Relolv'd, 5 Rep. 18. a. Pi i, 
Le ſſor fo re- 15 © 5 | : i alch. 

25 Eliz. B. R. in Spencer's Caſe. 


new the 
Jem on 3 
P.ymevt of 10] lies againſt the Aſſignee of the Reverſion. And. $82. pl. 148. Paſch, 22 E, 

Heede v Stonely. But a Covenant by Leſſor to repair a Bridge on Land not in the Leaſe, will wa 
bir.d the Grautee of the Reverſion; and it ſuch Covenant was by the Leſſee, the Grantee of the Re 
verſion ſhall not take Advantage of them. Arg. And. 82.——5So a Covenant by Leſſce of à f © 
for three Years to account and pay for every Tun of Wine ſold in the Houſe ſo much is Collatera] uc an 
not with the Land, or the Reverſion by Aſſignment of the three Years. Godb. 120. pl. 140. Bin 
20 Eliz. B. R. Anon, 1 | | ” | OR 


— 


315 A A. ſeiſed of a Manor leaſed the ſame for Years, rendring Rent 
on es with clauſe of Re- entry ; A. levies a Fine ſur Conuſance de Droit to the 
Vorbis  Vfe of himſelf and his Heirs. The Rent being demanded is behind 
b Ihe Queſtion was whether the Conuſor be an Aſſig nee within the Status 
32 H. 8. 34. Manwood thought that being Ce/ty que uſe, who is i 
Act in Law he might avow and re-enter without Attornment, tor that h. 
is in by the Statute 27 H. 8. But that if the Rig ht had been in the C. 
_ nuſee and he had died without Heir, that the Lord by Hſc heat might a vo, 


f/ 


tho* the Conuſee himſelf could not. Harper J. held that the Heilt 


might avow and re-enter Without Attornment. Dyer |. held that Co. 


nuſor cannot enter or avow before Attornment, and is not Aifiogs 
within the Statute. 3 Le. 103, 104. pl. 152. Paſch. 26 Eli. C. B. 
1 ST .- - % 
132. He who is zn by a common Recovery is not an Aſſignee, tho' the 
Recovery was to his Uſe, for the Writ diſaffirms his Poſſeſſion. Per 
Mounſon J. 4 Le. 29. pl. 82. Mich. 2) Eliz. C. B. in Cale of Lee 
v. Arnold. ; 


The Report 13. He who hath a Rever/ron ly Limitation of an uſe or by a common 


is reflected Recuvery tho he be in en le Poſt, yer he thall take Advantage ot the 


: = arab Condition as an Aſſignee within the 32 H. 8. But the Lord that comes 


Maynard, to a Villein's Lands, or a Lord by Eſcheat cannot take advantage of ſuch 


and faid, Condition; for they come to Land by reaſon of their Seigntory, 


that there which is a Title Paramount. 3 Rep. 62. b. per Cur. Mich. 37 & 38 


r e Eliz. C. B. in Lincoln College's Caſe. 


Recſolution. 


Mod. 192. 2 5 5 1 8 5 PH, | 
but Ibid 103 the Court ſaid, that that Report in Lincoln College's Cafe, whether there was any Re. 


ſolution in the Caic or not, is founded on fo good Reaſon, that Conveyances ſince have gone accord. 


ww g to it. 


Cr E 805. 14. A Leaſe for Years was made to A. rendering Rent with a Claul 


pl.6 S.C. of Re. entry lor Non-payment ; the Rever/jon was granted to C. who levi. 


rel "+ 1h ed a Fine thereof to B. who before any Attornment granted the ſaid Reverſion 
82. pl. 1. 10 C. his Son and Heir, to whom A. attorned; the Rent was in Arrear 


C. the and C. enter'd; Refolv'd, that the Entry was lawful by Virtue of the 


Court held Statute 32 H. 8. of Conditions; for tho* the Statute is General, viz. 


according'y (other Perſons being Grantees or Aſſignees, ſhall have like Advantages 


to give K.) Grantee or Aſſignee by Fine thall not take Advantage without 
Judgment Attornment; tor when a Statute ſpeaks of Aſſigns, ic thall be intended 


_— _ ſuch compleat Aſſignees as have all the Ceremonies and Incidents re- 
endant, bu 


other Mat 7 | 
ter being Statute, becauſe there was an actual Attornment made to him, and the 


moved it Words viz. (as the Grantors or Leſſors might) are not to be intended 


was ad- of the immediate Grantor, but of any Grantor, before he can take an, 


jpumn'd. Benefit ot the Condition. 5 Rep. 111. b. Paſch. 43 Eliz. B. R 
Mallory's Caſe. 3 1 = 


15. Aare 


quiſite by Law; yet here the Son was a compleat Aſſignee within the 


_ 


F mall bind him and his Executors, and no Aſfgument or Acceptance of the — 
KH Rent from the Aſſignee ſhall take from him the Advantage of ſuing him or cited Saund. 
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ts. Aſſignee not named is not bound by collateral Covenants, As to build 
; Houſe De Novo; but though not named he is bound by Covenants 
that are for the Benefit of the Eſtate according to the Nature of the 
Soil, As to lay ſo many Acres every Year to Paiture. Cro. J. 125. pl. 


11. Trin. 4 Jac. B. R. Cockſon y. Cock. 


16. A. leaſed Land to B. for ) Years, who covenanted to pay the Rent 2 Bulſt. 281, 
70 A. his Heirs and Aſſrgns. Afterwards A. leaſed to C. for Life, and de- 3 i 
wiſad the Rever/ion t0 D. for 40 Tears if fhe ſo long liv'd; and B. attorned. S © dus : 
The Court held, that D. the Aſfignee for 40 Years may have Covenant Rates it, that 
for Non- pay ment ol the Rent. Ow. 151, 152. Mich. 8 Jac. B. R. Alfo A deviſed 
v. Hemming. 9 the Rever- 


his Wife for Life, who granted it over to D. if C. ſhall ſo long live, B. attorned and adjudged 
that D. may have Covenant for the Rent.“ - Roll Rep. So. Athowe v. Leming, S. C. ſtates it as 


a Grant to C. for Life, and that B. attorned, and after wards C. leaſed her Reverſion for 40 Years, if 
ſhe ſo long lived, to Which B. attorn'd. Adjudged accordingly, es 1 


17. Leaſe to Hasband and Wife ; Husband dies; The Wife accepts the 
Land ; ſlie ſhall not be charged with collateral Covenants though the 
azrees tothe liſtate, becauſe they don't depend on the Eſtate; Arg. 2 
Brownl. 136. Mich. 9 Jac. C. B. in Caſe of Bagnall v. Tucker. 


LY * — 


18. Copyhold Land is not within the 32 H. 8. For the Aſſignee is not in Cro. J. 30g. 
by the Copyholder, nor is privy to the Leaſe made by him, but 7s in pl. J. Beal 
only by the Cuſtom, and may plead his Hſtate immediately under the Lord, 4 8 
per tot. Cur. on the firſt Opening, Yelv. 222. Trin. 10 Jac. B. R. e 


Iliams 
Braſier v. Beale. and Fenner 


(abſente 


Fleming) ruled that he could not, neither by the Common Law, nor by the Statute, a 
accordingly for the Defendant. — 
5. 21, Cites 8. C. accordingly, 


Brownl. 149. S. C. per tot. Cur. — — Co Comp. Cop 89). 


: 19. Grantee for Years of the Reverſion ſhall rake Advantage of a Con- Godb. 162. 


dition within the Statute 33 H. 8. cited by Cokg Ch. J. 2 Bulſt. 282. 8 P. 27. 
Mich. 12 Jac. as adjudg'd in C. B. in Leonard's Cale, and ſaid that ir wma J. 
is very plain and clear that ſuch Grantee may have an Action of Cove- as a Caſe in 
nant at the Common Law, and that the old Difference was between a L4. Dyer's 
Covenant Perſonal and Real  _ tg 15 He voag 
Years leaſed over Part of the E] erm upon Condition, (which is fo much as a Covenant) and . 
granted the Reverſion, and it was ruled, that the Grantee might enter for the Condition broken, and 


the Reaſon (as he ſaid he remembered) was, becauſe ( Execurors) are named in the Statute ; but ſaid, 
be would not charge his Memory with the Reaſon, but ſaid, that he was well aſſured that the Caſe was 
ruled as he had ſaid. ——— And ibid. in the principal Caſe there, Paſch. 8 Jac, C. B. Briſtow v. 
Briſtow, S. P. was held by Coke and Foſter accordingly, but Warbur:o1 J doubted, _ = 


20. A Leſſee for Years covenants for himſelf, his Executors and Aſſigns, Jo. 223. pl. 


I that be would not ere? any Building in the Garden demis'd to the Preju- Fg 55 5 N 
dice of the Plaintiff's Light &c. The Leſſee aſſign'd, and his Affience!? ged; But 


if it was a 


= creed an Houſe in the Garden to the Prejudice of the Plaintiff*s Light &C. collateral Co- 
ln Covenant tor this againſt the Executor of the Leſſee, he pleaded that venant the 
be Leſſee had affign'd to F. F. who entred and paid his Rent to the Plaintiff, Action 
By and that the Plaintiff accepted him tor his Tenant &c. On Demurrer &c. %%% ſie only 


. . - 2 b 
Per Cur, the Action lies, and that here being an expreſs Covenant, it #7 Leſer 


8. C. 


his Executors upon expreſs Covenant, no more than if a Leſſee had obliged 245. 


himſelt in an Obligation to pay his Rent, his Aſſignment over ot his 


Term, and the Acceptance ot the Rent by the Leſſor of the Aflignee 


Y ihall not take from him the Advantage of the Obligation. Cro. C. 188. 
$ pl. 8. Paſch. 6 Car. B. R. Bachelor v. Gage Executor of Gage. 


— 21. The 
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Bur ibid. 492. p. 24. adhadged tor the Plaintiff Niſ. 


Opinions Prima Facie, wlieréupon the Matter was compounded, and fo not determined in ein 


403 Coven ants. 


——— — 


_ — 
— Q—— 


Sid. 401. 1 The Earl of Lincoln makes a . of Lands in Linc! 
8. S. C. and Tnudon, rendring Rent, which the Tenant covenants to pay; tue . ar 
Ie tit  afrens the Reverfion to Thursby, who for Non-payment of the Rent . 
3 an Action at London. The Delendant pleaded a Surrender, and fs, 5 
beim. upon ilſue; Reſolved, that Debt is maintainable only upon the Fi 
—— Vent. ot Eſtate, and goes with the Reverſion at Common Law, and: the 
oy 1 tie ſignee might have maintain'd it before the Statute; but Covenant a 
RS not go to the Aſſignee before the Statute, becauſe it went ouly | 
journed.— vity of Contract, and now, though by the Statute, the Covenant 401 
2 Kev. 439. pals to the Aliignee, yet the Nature of it is not altered by the Statuts. 
pl. 93 and but it is aſſignable only as a Contract, and therefore may be brong 
45. p 10. where the Contract was made. 1 Lev, 259, 1 KEN 20 & 21 Cat. 2 | 


and 468. pl. : 
55. 8-C ad. B. R. Thursby v. Plant. 


i. 


re A. 


port natur. 


8 237. 8. C aljudred for the Plat v; 
tiſt. But upon Error Dro! „ut in the Exchequer C hamder the Juſtices and Barons were of dive; 


Scacc. 


22. Condition that Leſſee Pall not 22 lon over to any but his Kindre! 
Leſſor athigns over the Reverſion, and Leſſee alligns over his Term, 
and breaks rhe Condition ; Quere, if this be a Con: dition within 32 1 
8. 34. or a collateral Condition > Atkins J. rhought it a Condition 
within the Statute 32 H. 8. cap. 34. but others thought it a calle 
Condition, & Adjornatur. Kaym. 250. Hill. 30 & $1 Car. 2: . 
3 . 
; 98 We: 3. Deviſe of the Rever/ion of a Term for 1000 Nears to A. for Lite, and 
„ 15 be died within the Term, then 2 415 firft Son &c. A. may bring Co. 
S C accord- Venant ; For the Deviſe of the Term to him patled the whole Fitze 
ingly. andthe Remainder to the Son was a Pollibility and an execucory De. 
1 2 Vent. 128. Hill. 1 & 2 W. & M. in C. B. in Caſe of Dowſe 
Cale, and cites 8 Rep. 95. Manning's Cale, and 19 Rep. Lamps 

Gate. = 
At the Common Law an Afſienee of a Reverſion might have main- 
rained an Action of Covenant for any thing agreed to be gone upon the Lani 


#i/elf ; Privicy ot Contract is not thereby transferred ſo as to make the 


Action tranſitory, but it muſt be brought upon the Privity of Estate; tot 
ita Man does covenant to do any collateral Thing not in the Demiſe, 
and the Word Ajigns is in the Deed, yet they are ht, bound if 71723 have 
no Eſtate, ſo that it is not the naming of them, but by Reaſon of the Eſiais 
in the Land they are mate chargeable ; Per Cur, 3 Mod, 388. Hit 2 W. . 
B. R. in Caſe of Barker v. Damer. 
4 Moc. 89. 25. A Cop; holder makes a Looſe; ; the Leſſee covenants to 7c Pair; the 


8. C. ad. Copy holder eee to the Uſe of A. who is admitted ; the Leſſee a 175 


dged ac- 
Jn. Folic his Term. A. may bring 8 againſt the Aſlignee tor not repairiag, 


705870 be within the Equity ot the Statute; Per Holt Ch. J. Show. 254 
iays, that 

at arſt Holt C 
Ch. J in- Cope. 

Clin againſt 

the Plaintiff; ſed adjornatur 


S. C. adjudged after rwo ſolemn Arguments for the Plaintiff, =— 1 Salk. 185. pl. 2 C. adjil doc! 
accordingly. —— Comd. 185, 186. adjudged accordingly. 


Skina. for that he is hin the 32 H. 8. cap. 34. as much as any Thing can 


288. and Judgment accordingly. Mich. 3 W. & M. Glover 


Ibid. 305. 8. C. adjudged W. the Plaintiff —— LO h 205. 
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(L) I 00 {hall be bound by it without PETJT1/1. 
The A ſſig hee. Ha 


1. IF a Pan leaſes tor Years, and the Leilee covenants in this Man: 5 Rep. 24. 
ner; Proviſo ſemper, & płæd |. the Leffee doth covenant, that 5 KE | 
he will repair, maintain and ſuſtain the Houtes upon the Premiſſes, Spater ot 
ad omnia Tempora neceſſaria, during all the faid Term; and after the Windſor's 
Leſſee afligns over the Term, the Aſſignee ſhall be bound by this Co- Caſe, S. C. 
venant ta repair the Youies during the Lite of the firff Lellce, tho fs g. 
the Allignee be nor named, becauſe the Covenant runs with the Land, 14 1 03 8 
being made tor the NMlaintenance ot a Thing in Eſie at the Time of the f. K. per 
Leaſe made. 19. 33 Cl, B. K. bettucen the Dean of Mindſor aud tot. Cur, 
Eide udzudged in a Writ of Error upon a Judgment in Banco ro k. 
theteo'k Fa e 1 5 +. 0457.) pl. 1. 


Paſch. 38 
| | Size. BR. 
Hyde v. Windſor, S. C. adjourned. 
firmed. — Mo. 399 pl. 523. 8 C. adjornatur, but afterwards adjudged with the firſt Judgment. 


Ibid 552. Paſch. 30 Eliz. B. R. the S. C. and Judgment af- 


2, Bur the Aſſignee ſhall nor be charged in a YV9rit of Covenant S. P. by 
for any Breach alter the Death ol the firit Letice, lu a$ much as it iS ene V. 
Perſonal to the Leſſee himlelf, 9. 35 El. B. B. agteen between ro E. 4j, 
7 „ Tt TTHTT als 
: 1 In Caſe. of 
Hyde v. the Dean &c. of Windſor, $.C. --—- 8 P. by Gawdy J. accordingly, and Feaner 8 
_ clined to it; But Popham and Clench e contra, aud fo it was afterwards adjudged. Ao. 399, 420, pl. 


r „„ „ 
4. Ir was reſolved, that if the Leſſee covenant for himſelf and his 
Athgns, to make a new Wall upon Parcel of the Land demiſed, there, in as g uon 
much as this is to be done upon the Land demiſed, it thall bind rhe the Gratiate. 
Athgnee ; for this being to be done upon the Thing demiſed, the At- 32 H.8. 
lignee is to take Benefit of it, and therefore he ſhall be bound by c- that the 
preſs Words. But if the Covenant be tor him and his Affigns, :/ 7b: Sg Fe 


S P. re- 


t} 
Thing to Le acne be merely collateral to the Land, and dues not touch tt 
Thing demiled 1n any Sort, there the Aſſignee mall not be charged ; Grantor, | 
As it the Leſſee covenant tor him and his Atligns to brild an Hoiije . 2 might have 
the Land of the Leſſor, a hich is not Part of the Demiſe, or to pay du e 


collateral Sum to the Leſſor, or to a Stranger, this Aal not bind the againſt the 


C 
Alllgnee | 


the Rever- 
3C ſion, or the 
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Annees, for Affignee, and here the Aſſignee ſhall not be charged an 
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3 — —" 5 
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Gouldsb. 8, Aſſignee of Leſſee for Years is chargeable with a Nomine Pane 
1 NT: incurr'd after the Aſſignment, but not before. Mo. 357. pl. 4. 486. Tin. 
_ S © 36 Eliz. Thyn v. Cholmley. „ 
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y more than any 
N hy Other Stranger. 5 Rep. 16. b. the ſecond Reſolution in Spencers 
CODETANC 8 | | 
o > Pifſeſſon Cale, | 
he had made | | FN | 8 | 
bin;ſelt ſubject to all Ccuenants concerring the Land, and the Building of a Wall was a Covenant inherer 
tothe Land .with which the Aſſignee ſhould be charged, though there wanted the Word TY; king 
ia the Deed, Mo. 159. pl. 300 Hill. 26 Eliz. Anon. 8 EY 


F. If a Man demiſes Sheep, or other Stock of Cattle, or any other P 
Goods, tor any Time, and the Leſſee covenants for him and his A1 
ſigns, to deliver at the End of the Time ſuch Cattle or Goods as gg! 

as the Things demiſed are, or ſuch a Price tor them, and the Leises 4. 
ſigns over &c. this Covenant ſhall not bind the Aſſignee, becaut 
is but a Perſonal Contract, and wants ſuch a Privity as that is beres; 
the Leſior and Leſſee and his Aſſigns upon Account of the Revertior 

5 Rep. 16.b. 17.a. the third Reſolution in Spencer's Cafe. MO 

6. But in Caſe of a Leaſe of Goods Perſonal there is not any Privity 

nor any Reverſion, but meerly a Choſe en Action in the Perſonaltp. 
but cannot bind any but the Covenantor, his Executors and Adminiſttig. 
tors; So it is it a Man demiſe for Years a Houſe and Land with a Soc 
or Sum of Money, rendring Rent, and the Leſſee covenants tor himſelt. 
his Executors and Aſſigns, to deliver the Stock or Sum of Money at the 
End of the Term, yet the Aſſignee ſhall not be charg'd with this Co- 
venant, for though the Rent reſerved was increaſed in reſpect of tho 
Stock or Sum, yet the Rent does not iſſue out ot the Stock or Sum, but 
out of the Land only; and rheretore as to the Stock or Sum, the Cove. 
nant is Perſonal, and ſhall bind the Covenantor, his Executors and Ad. 
miniſtrators, but not his Aſſignee; And it is not certain that the Stock 
or Sum will come to the Hands of the Aſſignee, becauſe it may be wat 
ed, or otherwiſe conſumed or perithed by the Leſſee, and conſequently 
the Law cannot determine at the Time of the Leaſe made that ſuch Co. 
venant will bind the Aſſignee. 5 Rep. 17. a. in the zd Reſolution in 
Spencer's (aſe. Tl VVV 

J. If a Leſſee for Years covenants to repair the Houſes during the Term, 
this ſhall bind all others as a Thing appurtenant and which ruhe wi 

the Land into whoſe Hands ſoever the Lands ſhall come, whether by 

Act in Law, or by the Act of the Party, for all is one with regard o 

the Leſſor; and if the Law thould not be ſo, great Prejudice would 
accrue to him; and it is but Reaſon that they who take Benefit of ſuch 
Covenant made by Leſſor with the Leſſee, thall be bound by ſuch Co- 
venants made by Leſſee with the Leſſor. 5 Rep. 17. b. Paſch. 25 Eliz, 
B. R. the 6th Reſolution in Spencer's Caſe. F; e 


75 
er 010 } 


e Ic 


greed. — Cro F. 38 pl. 3. S. C. Gawdy and Clench held, that the Action lay, but Ferner e conti, 
abſente Popham, „ ee 3 8 eee 


9. If a Leſſee covenants to diſcharge the Leſſor De omnibus oneril.us Or- 
nariis et Extracrdinariis, and to repair the Houſes, an Action lies againit 
the Aſſignee, in reſpect that the Leſſee has taken upon him the Charges 
of the Reparation, the annual Rent was the leſs, which trenches to 
the Benefit of the Aſſignee, Er Qui ſentit Commodum, tentire deber ei 

 Onus, 5 Rep. 24. b. Mich. 43 & 44 Eliz. B. R. Dean and Chapter ol 
666660 ͤ . ͤ en) £0 BP 3 
10. Error; Leſſee for Tears covenanted to pay yearly during the Jer, tr 
the Church-Wardens of F. 20s. and to repair the HAcu es, and becauſe the 
Aſſignee did net pay the 20S, nor repair, Covenant was brought again! 
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tee Aſlignee ; Reſolved, the Aſſignee is not to pay this 208. becauſe it 


| Vas reverſed. Cro. J. 438. pl. 10. Mich. 15 Jac. in Cam. Scacc. Mayho 

v. Buckhurſt. 

7 11. In Debt for Rent an Afrgnee is chargeable for the Time he enjoys it, 
and is in Poſſeſſion; Per Holt Ch. J. Show, 348. Paſch. 4 W. & NI. 
Buck v. Bernard. 1 os „ 


(L. 2) Extent of Covenant to diſcharge. 
1. POND to make Appropriation diſcharged of Incumbrances though 
Da Perſon was charg'd upon it, yet held that the Obligee was 
not to diſcharge it of that Penſion; Arg. 3 Le. 44. cites 3 H. 
l : Covenant in a Feoffment with Warranty that it is diſcharged of 
a!l Rents, this ſhall not extend to Rent-Services which are incident to 
the Lands of Common Right ; Arg. 3 Le. 44. in pl. 64. Mich. 15 
3. Bond or Covenant to make a Feoffment of Land diſcharged &c. does 
dot oblige to diſcharge it of /ach Things with which it is charged by the 
JJ _...M-c-ccnc.rc.5.rq, e 
4 A Biſbop in 1635 leaſed Lands, and covenanted to pay all Taxes du- Vent. 223. 
ring the Term. Adjudg'd that this Covenant cannot bind the Succeſſor, un- S. & but 
leſs ſueh Covenants had been uſual in former Leaſes; And though ſuch * e i 
Covenants had been in former Leaſes, yet it cannot bind to pay a new Tax dur rg 6 
= (35 the Tax tor a Royal Aid made in 1665.) made by Parliament, bur Ch. J. ſaid, 
= ought to be intended of ſuch as were then in Uſe, viz. Synodals &c. it would be 
= And Hale cited a Caſe to have been fo adjudg'd beſore. 2 Lev. 68. wn 1 
Mlich, 24 Car. 2. b. K. Davenant v. the Biſhop of Sarum. — e fas, 
5 and that 


= they all knew how late this way of Taxes came in. - 
3 bound but only by ancient Charges, | 


2 A Covenant to diſcharge from Taxes extends to ſubſequent Taxes 
ol the ſame Nature, not of a different Nature. 1 Salk. 198. pl. 4. Hill. 
9 W. 3. B. R. in Caſe of Brewſter v. Kidgell. e eee e 


I (L.3) To repair. Extent thereof. 


1. FAOvenant was to repair the Houſes, Edifices and Buildings, with 2 Brownl. 

4 neceſſary Reparations, and to keep the demiſed Premiſſes with 56. S. Car- 
Paling and Fencing, and at the End of the 'Term would leave the gued; fed 
Houſes, and other che Premiſſes, ſufficiently repaired, maintained . 
Breach was aſſigned in not repairing &c. the Pavement in the Court, and 102. S. C and 
m carrying away Locks and Keys of a Cupboard, the breaking of the Glaſs Judgment in 
E: Hindus, carrying away a Sheff, 2285 was not ſhewn to be fixed 8 eie. 
A e 1.4. 


— z Keb. 69. pl. 11. S. C. and Succeſſor is not | 
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—_ 


It was objected, that the Pavement was out of the Covenant, tor It is 
neither Building, Paling, nor Fencing ; fed non allocatur , Fox it i, 
within the Intention of the Covenant, and is Quai the Building, and with. 
in the Words of (leaving them ſufficiently maintained, repaired &«\ 
And it was objected, that the Aſſignment of the Breach in Gluſs bein- 
broken cannot be in Glaſs which is but crack'd, and it is not within the 
Intention of the Covenant that ſuch petty Things ſhould be a Breach 
thereol; ſed non al locatur; and as to the Shelves, though not thewn 
to be fixed, they ſhall be intended to be ſo, and it is ſaid, that Diver 
Res affixæ aſportatæ fuerunt, and ſo a former Judgment was affirmed 
Cro. J. 329, 330 pl. 8. Mich. 11 Jac. B. R. Pyott v. Lady St 
John. DO. 
2 Keb. 845 


p05 uy and L. demiſed the Mill to F. F. for 5 Tears; atterwards L. demiſad th, 


does not Flouſe and Mill to F. for 31 Years. F. covenanted to repair during i 


clearly ap- aforeſaid Term of 31 Years; J. G. refuſed to attorn. The Queſtion was, 
pear. 8 if F. was bound to repair the Mill, the Covenant being to repair during 
7 {', the Term, and nothing in the Mill paſs'd during the 5 Years for wan; 
Fi obſcure- Of Attornment ; Bur reſolv'd, that he was bound to repair; For Hale 
ly reported; ſaid, that thorgh the Leaſe did not commence in Point of Intereſt, yet it di 
3 in Point of Computation, and this Covenant was to repair during the 31 
1 | : 


held, that Years, Vent 185. Hill. 23 & 24. Car. 2. B. R. Lewin v. torch. 


though till Atrornment the Defendant has bur an Intereſt and no Reverſion, yet the Term begins by 


Computation from the firſt Day, and though there is no Remedy for the Rent till Attornment bur hy 
Covenant for enjoy ing the Rent yet it was the Defendant's Fault that he did not cake a Covenaut that 
he Defendant ſhould attorn; And Judgment for the Plaintift. | „ 


3. Covenant in a Leaſe to repair &c. prædimiſſa from the Time if th. 

| Leaſe to the Determination thereof, and ſo «ell kept in Repair, ſhall pi 

up at the End of the Term, not ſaying from Time to Time; atterwards 
the Leſſee builds a Malt- Houſe, and if the Covenant ſhall extend to it 

was the Queſtion ; and held that it ſhould in this Caſe ; For it is a con. 


_ tinuing Covenant, and though the Houſe had no actual, yet it had 
* potential Being at the Time ot the Leaſe; Judgment Niti, Skin. 121. pl 
; Lev. 264. 1. Trin. 35 Car. 2. B. R. Brown v. Blunden, 55 


Dowſe v. | 


Earle, 5 . 4. A. grants a building Leaſe of 3 Meſſuages to B. who covenants to 


pull them down, and build 3 others in their Room, and to keep and lea 
the ſaid 3 new built Meſſuages, and all other the ſaid Premiſſes, Moves 
and Buildings, to be erected in good Repair. B. builds 4 Houſes injiead of 


3 ; per 3 Jultices, contra Rokeby B. muſt leave all 4 in Repair, 


»ecauſe of the laſt Words which they held made a diſtinct Covenant, 
2 Vent. 126. Hill. 1 & 2 W. & M. in C B. Dow ſe v. Cale. 5 

F. A Covenant was to keep in good Repair the Houſe, Outhouſes 
and Stables ; The permitting the Racks in the Stable to be in Decay 184 


a Breach of Covenant if they were fix'd up for Uſe, and lay not Jovle; 


Admirted. 2 Vent, 214. Mich. 2 W. & M. in C B. Anon. 


; — 
_ ny r 


(L. 4) Conſtrudtion, and Extent of Covenants in 
1 general. 7 


L A Covenant in Law ſhan't be extended to make a Man ts 4 
AT 
more than be can do. Brownl. 22. 12. Jac. Rot. 538. Pratt 
v. Wiſeman. — — — . 
| — , 7. 25 7 BEI and tf 

2. A Covenant for perfecting a Conveyance by ſtirther aſſurance, ans 


77 
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Diet enjoyment &c, when they follow an ee, Gant, they are . 7 
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2 Tenant in Fee of a Houſe and Mill made a Leaſe to L. for 31 Pen. 
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Dall. 
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19 any thing, but to af ft ba and ſupport, being Bl "Wall or Mont. 
went About it, and therefore cannot be be intended to exceed that 
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Cov enavit. 


whereunto they are ſaid to be but Handmaids, and they are not to 
be taken as if they ſtood alone, without reſpect to the whole Con- 
rext, and [ntent of the Deed ; 80 Clauſes in company have other Con- 
{tru tions than when they ſtand alone. Per Hobart Ch. J. Hob. 295. 
Mich. 13 Jac. in the E. ot Clanrickard's Caſe. 

z. Covenant ought to be conſtru'd according to the Intention of the 
Parties, As it one Covenant to Jeave all the Timber upon the Ground at 
the Expiration ot the Term, and after Cut it down it is a Breach of 
Covenant tho' he carry it not away; but if a Stranger cut it down 


it is no Breach of Covenant. Skin. 40. Arg. pl. 8. Paſch. 34. Car. 2. 


B. K. Anon. 9 
S it Covenant, be to deliver an Horſe, and the D 48 Poi- 


ſons and then delivers him ; Covenant lies. Skin. 40. Arg. pl. 8. Paſch. 
34 ar, BRN eon. 

5. Words of Covenant ſhall be conſtrued favourably to ſupport an 
F 12 15 to create a Leaſe, but words of Covenant thall f be conflru- 
A conditionally to defeat an ; fate. Per Juſtice Powell, at Lent Aſſiſes 
in Devon. Nen 


L. 50 Conſtracllon and Extent as to Repairs 2 
= e 5 


l. 4 Leaſed a Houſe and Land 4 B. B. covenanted 10 leave it #1: 
"A. the ſame Plight at the End of the Term as they were ar the 


| Commencement. At che time of the Demiſe the Land was own, and the 


Houſes in good Repair, and now in Action of Covenant the Count was 


that the Houſe was ruinous and the Land not ſown, and it was held well. 


and that a Man by ſpecial Act [or Covenant] may bind himſelf to 4 


Wi hing which the Law does not bind him to, As where a Houſe is burnt 


by ſuddain Adventure, Covenant lies though W'aſte does not. Br. 


Covenant, pl. 4 cites 40. E. 3. 5. 

2. If a Man covenants to leave the Land as he found it, and TO Wind Br. Wate, 
tears up the Trees by the Roots, the Coy enant Las to this] 1s void. Br. pl. 18. cites 
Covenant, pl. 4. cites 40. E. 2. f. . C. 

3. If Aliens come ſuddenly and burn d Hows Waſte does not lie, As where 
but Contra ot Covenant by ſpecial Words. per Cand. Br. Covenant, pl. Leſſee co- 


5 | nants to 
4 cites ** 3 7. - leave the 


Houſe, in 
a8 good Plight at the end of the rem, as he found it. Br. Waſte pl. 19. Cites 8. C. 


4. If I have a Farm with a Stock 0 * Cattle and I covenant to render o 
many at the End of the Term, there if they die by a ſuddain Murrain, yet 
I muſt make them good ar the End of the Term, og Morrice quod RY 
Cand. conceſſit. Br. Covenant, pl. 4. cites 40 E. 3. 
5. Ita Man Leaſes for Years, and a Strangers enters 72 Title, the Leſ- 
ſee ſhall not have Covenant againſt the Leſſor himſelf; For he has not 
broken the Covenant, and alſo there is no Warranty; but per Needham 
he ſhall have Covenant, for the Leſſee has no other Remed y. Br. Gar- 
* pl. 89. cites 32 ">: 32. 
6. It a Man leaſes a Manor & Years, and the Leſſee Covenants to keep the Mo 313. 


Arg. S. P. 
Houſes o of the Manor in as good Hſtatè as he found chem, during the 70 8 eite Tempe 


8 


Covenants. 


408 


— — 


E. 1. Firzh. the Leſſee does Wofte in the Houſes and in cutting of Aſhes, the L 
Covenant. for brings Covenant before the End of the Term tor the Aſhes ; For as 


Kerns i to them it was Impoſſible that the Covenant ſhould be performed for he 
L. cited Cannot repair them, but otherwiſe it is of the Houſes. Per Cyr 5 


© 


per Cur — Rep. 21. a. Paſch. 35 Eliz. B. R. in Sir Anthony Maine's Cafe, cite 
* Tempore E. 1. tit, Covenant 29. and ſays that wich this agrees F. N. þ 
e 248 (I) and 12 E. 3. tit. Covenant 2. WES w 

Goab 33s. pl. 429 —— 8 C. cited by Chamberlaine J. 2 Roll Rep. 347.— Mo. 324. Arp 
Lites 12 E. z. tit. Covenant, pl. 2. S. P. — 2 Roll Rep. 332. Doderidge J. cites 10 E. + . 
Covenant [bur it ſeems mifprinted for 12 E. z.] but ſays that Covenant does not lie during th 
bo _ 8885 he was to relinquiſh his Farm, and this is not during the Term, but that Wäaſte lies 
prelently, | . | ws 55 


J. Leſſee covenants to repair, provided Leſſor finds him Timber, Leſ. 
ſee is not bound to repair Without Timber found by Leffor. Per Ang.“ 


derſon Ch. J. 2 And. 72. cites 5 Eliz. 


8, Hructura & Paviamenta are Hnonimous and a Covenant to repair, 


and leave in 3 Structures extends to the Pavements. 2 Bull, 


103. Trin. 11 Jac. St. John v. Piott, 


Poph. 145. 9. Tenant tor Life of a Park made a Leaſe thereof, with all Profirs 


3 albot 0 0 ot the Deer tor 5 Years, and the Leſſee covenanted to repair the Park, 
ic vas ob. and to leave it well repaired in the End of the Term ; and in an Action 
| jected that of Covenant brought by the Leſſor, after the End of the Term, th: 


in Fine Breach aſſigned was, that the Defendant did nit repair, but at the Aud 


Termini te Term fecit vaſtum, (viz.) in Permittendo tha Park Pales to be in Di- 


uin dee. Cay &C. it was objected, that this Breach was not well afligned ; be. 
cauſe it may Cauſe there was an Inſtant of Time in which it could not be properly 
extend after ſaid, that fecit Vaſtum; Sed per Curiam, though a thing cannot be 
the Term, done in an Inſtant of Time, the Waſte cannot [may] happen Permit- 


but ad ki- endo in fine Termini, ſo Note the Difference between doing a Thing, 


nem Ter- 


mini hag and permitting a Thing to be done. 2 Roll Rep. 38. Trin. 15 Jac, 


been ſuffi- B. R. Talbot v. Leviſon. 


cient, and 


cited old Book of Entries 169; For when he Covenants that at the End of the Term he would 


leave the Premiſſes in Repair, & Ad Finem Termini, he did Waſte, this muſt neceſſarily be 


intended a Breach of the Covenant, and therefore it was adjudged that rhe Action of Covenan 


well lies. 


10, Leſſee Covenants to repair the Houſe to him dimiſed, during thr 


Term, or within three Months after Notice given, and to leave it / r 
pair d. Adjudged that it is the Election of the Letlor either to give 
Notice, or if the Leſſee does not repair the Houſe during the Term 
to bring Covenant, and that they were ſeveral Covenants, and it the 


Jeſſee comes without licence after the Term to repair the Houle, he 
is a Treſpaſlor, the firſt Covenant being abſolute, rhe ſecond Conditio- 

nal, and the one does not take away the effect ot the other. 2 Roll K. 
230. Mich. 20 Jac, B. R. Anon. V 
This Houſe 11. Leſſor covenants to repair, Leſſee covenants that ab & Po 
conhilted of Erendationem Es Reparationem dicti Meſuagii by the Leſſor his Heirs and 


ſeveral Hon- 


ſes and Out- Aſſigns, he ar his proper Cofts and Charges bene & /ufficienter repararss 


houſes, now & ſuſtineret. Held that though the Meſſage was in good Repalr 

this e the firſt, yer if atterwards it decay, the Leſſor is firſt to repair it be- 

8 the Leſſee is bound thereto. Cro. J. 645 pl. 7. Mich. 20. Jac. 
B. R. Slater v. Stone. = 


be conſtrued, 
to extend | | 
only to ſuch Buildings as wanted Repair. Ibid, 


wy 


Adjudged that Covenant does not lie, for tho 


it was in good Repair and Leſſee pull'd them down, yet it is not within the Reach of the Covenant, 


if the 2 222 does not firſt Repair, but the true remedy was by Action of Waſte, 2 Roll K. 
248. 8. C. | 1 85 
10. I 
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cutting Timber for the Repairs. Mo. 23. pl. $0. Paſch. 3 Eliz. Anon. Mo. 5. | 


er; this is a Breach, for though he is not the Immediate Ter apt to C. yet he is ſo mediate] 


Covenant. 409 


12. In Covenant the Plaintiff declared on a Covenant 70 repair all the 


Pales in a Garden demiſed (except the Pales on the Meſt- Side) and aſ= 
/iqned the Breach in not repairing the Pales contra formam conventionis, c. 


"at did not ſpew that the W hoc was of Repairing the Pales not excepted ; 


The Detendanr pleaded, that he had repair'd the Pales ſecundum con- 
ventionem, &c. After Verdict for the Plaintiff it was moved in Arreſt, 
chat the Breach was not well aſſigned; F or the Defect might be in the 
pales excepted ; Sed non allocatur ; For it ſhall be intended after a Ver- 


ict, that the Jury gave Damages, for that the Defect was in the Pales 
to be repaired by the Covenant, and the rather, becauſe the Iſſue was 


upon the Repair Secundum Conventionem, which does not extend to 
the Pales excepted. But agreed that if the Defendant had demurred, 
judgment ought to have been for him. 2 Jo. 125. Hill. 31 & 32 Car. 


2. B. R. Anon. 


; 2 - i ——Yy . 
„** 1 1 a 4. Rs = 
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I. 6) ConſtruQions. Excluſive of Legal Incidents 
„„ or Advantages. „0 


1. T ESS E E for Life Covenants ſufficiently to repair the Honſer at Dal. 28. pt. 


Ly his wn Coſts during the Term; he is not e//cpped by this Co- 3. 8. C. in 


venant or excluded by it of the Benefit, given him by the Law, of totidem Ver- 


Mo. 7. in 


” Ee | aL | 24. Paſch, 
3 E. f. Anon. 8. P. by Montague, Brown and en. 


If Leſſor Cyvenants that Leſſee may cit 7. rees in other Lands not leaſed, Dal. 28. pl. 
= yet Leſſee may cut the Trees growing upon the Land in Leaſe, 3: S.C.in 


totidem Ver- 
; bis. So | 
of Eſtovers. 


Mo, 23. pl. 80. Paſch. 3 Eliz. Anon. | Ties 
Mo. 5. Paſch. 3 E. 6, Anon. S. P. by three Juſtices. 


———ö— — ũ —— — 8 — lf 


(L. 7) Breach or Performance what. And by whom. 


ws Man makes a Feoffment of Land y Deed with Warranty, 


4A and a Stranger extends a Recogniſance ot the Feollor's upon the 
Feotiee, Covenant lies here. 1) Ed. 3. 18. a. 1 


2. It a Parſon makes a Leaſe for Years, and atterwards re/ipns, it is a 


Breach of Covenant. Hob. 35. cites 12 H. 4. 3. 


3. Where a Man is bound to make ſure Eſtate by ſuch a Day of Land, 

called H. to the Annual Value of 101. and he makes Eſtate by the Day of 

Lands called H. to the Yearly Value of 81. he has not pertorm'd his 

-ovenant, Quære. Br. Conditions pl. 9. cites 2). H. 8. 29. 

4. If Tord of a Manor, in which are Freeholders and Copyholders, is ſeiſ- So if 4. is 

ed of a Chalk-yit, and leaſes it with a Covenant that neither he nor any gory 2 

of bis Tenants or Undertenants ſcould dig Gravel, other than fir Repairs ; C . 

it Leſſee of a Cepyholder digs, the Covenant is broke; Per H yde. Keb. Caſe 4 it 

775. in pl. 11. Mich. 16 Jac. B. R. in Caſe of Bourman v. Acton. 2 
* | 0 C. ana . 


Dent accoraingly. Lev 144. Burman v. Aſton, S. C -— Keb. $c6 pl 76. §. C. and per Cur. Un- 
Certertant is any th 


en: at comes in under the Lord's Inrereft, and cited the Caſe of » Ercmfitid v 
Millizmſen, where the Covent was that Leſſee a d his Aſügns would pay the Kent, ard ad- 


5 M judged 


, and Judge. 
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Coyenant. 
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judged that the Penant at Will or his Aſſignee is within the meaning thereo' z ard ſo per 13 
if Leaſe for 09 Years be of Copyhold, which has Common in the Waſte, and Leſſes covenant; 0 
nor his aſhgns ſhall nor uſe the Waſte with Cattle, in this Cate if his Under-Aſſignes of 
Cattle it is a Breach, and ſudgment accordingly. _ 
* Sty. 407, 408. Hill. 1654 B R. adjudg'd Niſi. 


! 
7 * 

* 
$024" t 


ert 94s L 


Preem Rep. 5. The Teſtator of G. was Regiſter to the Archdeacon of Suffolł and 
* f 0 , . . ' 6 . ; Y li 
av os grants the Office of his Scribe to the Plaintiff, and covenants that he fh, , 
a e ac Je) it as long as he or any other Perſon had or did claim the Place of Re. 1775 
cording v, Under him, and that he would not revoke, aunul, or evacuate the , 
and that the Grant; atterwards he ſurrenders his Place to the Archdeacon, and the Plat 
Covenant tiff being difturbed brings Covenant; Reſolved that it would not 
if he will 9 8 : F 
bort revoke becauſe that having ſurrendred his Place, the Archdeacon did not cl 
&c. extends under him, but his Eſtate was abſolutely drowned ; and the Cor end 
only to the wWas but tor as long as he or any Body claiming under him had th. 
rs — the Ollice of Regiſter. Freem. Rep. pl. 19. Mich 1671 in C. B. Se. 
le SCrit $ 3 ö „ | wr” 4 | | | Ni WO. 
Place. And PIinS . Gladcing, 15 | | 
Vaughan 5 | | 5 1 ET 5 5 
Ch. J. ſaid. chat it is no more than if a Juſtice of Peace grants to one to be his Clerk, and co vegan: 
not to revoke or annul he ſaid Grant, vet if he be afterwards put out of Commiſion he hath ge 
broke the Covenant. For i: but while he is Juſtice of Peace; And ſo of a Baiiatt of a lane, 


11h. 


Keb. 389. | 
pl. 82. Bar- 
nard v. Ree 


-----Freem. thead is ill; For the Covenant is only to pay fo much per Ton, bu: 
Rep. 379. otherwiſe it would be if it had been to pay Secundum Ratam of ſo 


| Barnes = Burnis. 

ver tot, Cur.— See tit. Aprortionment. (A) per tot. 
8. 30,000). is Covenanted to be laid out in Land, the Money need 
not be laid out all together upon one Purchaſe, but if laid out at . 


veral Times it is ſufficient. Per Lord Talbot. 3 Wms's. Rep. 2:8 
Mich. 1733. Lechmere v. Earl of Carliſle. TE: 5 


* 


(L. 8) Actions. When the Action ſhall be 
brought, 3 


I. Man made a Leaſe for Tears, and the Leſſee Covenanted io mt 
=, | Reparations ; The Leſſor granted the Rever/ivn to another, ar 
the Leſſee tor Years made his Wife his Executrix, and died; It wes hole: 
en in this Caſe by the Court, that the Gramee of the Revertion {70% 
not recover Damages, but from the time of the Grant, aud not for 5" 


time before; But yet the Wite the Ex:cutrix ſhould be charged {3 . 


Covenant. 


— _— e—_—_— 


4 


mot repairing as well in time of her s as 17 her own time; And if 
the do make the Reparation, depending the Suit; Vet thereby the 
Suit {all not abate, bur it thall be a good cauſe to quality the Da- 
mages according to that which may be ſuppoſed, that the Party 18 
damnified for the not repairing from the time ot the Purchaſe of the 
Reverſiong, unto the time of the bringing the Action. 3 Le. 51. pl. 72, 
Trin. 15 Eliz. C. B. Anon. Frag 

„Covenant to ſuffer a Recovery within a Near, All the Terms are 

it and no Recovery {uttered, yer 20 Action lies on that Covenant 
ere the Tear be fully Expired though ail the Zerims are paſt, and that it 
18 impoſſible to do it within the time prefixed. Per Popham Arg. 
1 . TR: 1 8 

: Leſſee covenanted to leave the Evnſes, Trees and Woods at the Fd Arg. Mo. 
of the Term in as good Plight as he found them. Leſſee cuts down 4 1784 S. C. 
Tee, the Covenant is broke and the Leſſor ſhall not ſtay till the End gp 4 
of his Term to bring his Action of Covenant, becauſe it is Apparent ingtv s 
hat the Tree can't grow again, and be in as good Plight as it was the Trees; 
when he took the Leaſe. Per Doderidge J. Godb. 335. Trin. 21 Jac, oy he 
B. R. in Caſe of Waterer v. Mountague, cites E. 1. Covenant, 29. Fea Houſes, 
_ | | | | 5 | | 8 the Le 
hall not have Action of Covenant before the End of the Term. F. N. B. 145. (I) cites E. 1 
Covenant, 9. | | | „ 


4. I oblige myſelf to pay ſo much Money at ſuch a Day and ſo much at 3 Lev. 384. 
another Day; The Court held clearly that Action ot es if both Days a _ 7: 
| | | . 3 0 4 * CITCS 0 wy 
arc net paſſed. Hardr. 175. pl. 4. Hill. 12 & 13 Car. 2. in Scacc. Nor- bh ky hs 
ice 8 Caſe. es b | | Name of 76 

| RS ORE N 1 ; te Nowoell's 
Caſe, that Covenant lies at the firſt Day, but that there is a Quære there as to Debt. 


= 5. Debt againſt the Affiznee after the Leſſor has ſeveral Times refuſed to 
= accept him for his Tenant, 2 Saund. 181. Mich. 22 Car. 2. Devereux v. 
11 as PEST 5 
6. Covenant was brought againſt the Defendant as Aſſignee of one j. 
V. and the Breach aſſigned was, that neither the faid J. V. in his Lite- 
time, nor the Detendant ſince his Death, had kept the Fences &c. in 
Repair. After Verdict for the Plaintiff Judgment was arreſted, be- 
cauſe the Action does not lie againſt the Defendaut as Aſſignee for a Breach 
in the Life-time of the Affignor, and this Breach being alſigned tor a De- 
fault of Reparation of the Fence, as well in the Lime- time ot the Al- 
= lignor, as in the Time of the Defendant ſince his Death, and intire Da- 
mages given, the Plaintiff cannot have Judgment, Lutw. 369. 363. 
Trin. 12 W. z. Britton v. Vaux. e „ 


4 5 d . 


* nd. * : — * SS _ 


(M) In what Caſes it lies againſt an Affonee, FX. 
ad ©. A. demiſes to B. ſeveral Parcelsof Land, and the Leſſee cove- Cro. C. 221, 
A nants for him and his Aſſigns to repair tc. and after the Letſce a- 722 pl 8. 
ſigns to D. all his Eſtate, in Parcel of the Land demited, ann after U. Eins 8 
does not repair that to him aſſigned, the Leſſor may habe an Action Exceprion” 


Con ham and Kin tram this heine mon in Arnot that the De- 
g adjudged per Curtam, this being mobed ein Arrest ny ene 2 
A oy Altos 


andy 7 3 | | i | ot Parcel 
ny of the Thing demiſed, he is not chargeable with this Covenant 30y. mor? han the Aih;z1ee of 


Parcel 


41}: 


of Covenant againſt D. the Allignee. Tr. 7 Tar, B. K. between was taken, 
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Parcel ſhall be charged in Debt for the Rent; fed non allocatur ; for this Covenant is dividay!e and 
follows the Land with which the Defendant as Aſſignee is chargeable by Common Law, or by the 
_ 32 H. 8 and Judgment for the Plaintiff. —— Jo. 245. pl. 3. Conan v. Kemile, SC... 
judge 7 | | 


2. If a Man leaſes for Years, and the Leſſee covenants to make Repara. 
tions and other Covenants, and aſſigns his Term over, the Aſſignee hal! 
be bound to thoſe Covenants ; For they run with the Land. Br. Depu. 
ty, pl. 16. cites 25 H. 8. 
1 5 j S. Leſſee covenanted to repair, and afterwards aſſign'd his Term to N. 

. who 


m the Leſſor accepted for his Tenant, and recover'd the Rent of him. 
R. ſuffered the Houſe to be burnt down. Though by Acceptance of rh; 
Rent ot W. R. aſter the Aſſignment to him the Leſſor is barr'd of hi; 
Action of Debt for Rent againſt J. S. yet adjudg'd upon Demurrer tha: 
Covenant well lies againſt him. Brownl. 20, 21. Hill. 8 Jac. Fiſher , 
„ on, jj FF 
5 C. cited 4. Covenant by Grantee of the Rever/jon lies againſt the Leſſee after J. 
Carth. 278. fgnment of the Term, though no Notice nor Acceptance of the Rent ha 
been pleaded, where there is an expreſs Covenant tor Payment of the 
Rent; Per Cur. 3 Lev. 233. Trin. 1 Jac. 2. C. B. Edwards v. Mor. 
, 5. Covenant will not lie againſt one meerly as Aſſignee of the Land 
1 Salk. 198. pl. 4 Hill. 9 W. 3. B. R. in Cafe of Brewſter v. Kidgel, 
id SY = OY VV 
6. Leſſee covenants to rebuild and finiſh a Houſe within ſuch a Time; 
the Time expires; the Houſe not rebuilt. Leſſee aſſigns. Per Holt 
Ch. J. The Aſſignee is abt liable for Breach before Aſignment; But it the 
Letlee had allign'd before the Term expired, the Aſſignee would bz 
bound. 1 Salk. 199. Paſch. 12 W. 3. B. R. Greſcot v. Green. 19 


— — 


N) In what Caſes it ought to be brought again}; 
che Aſiguee ; And in what Caſes againlt the 
Aſfrgnor. on PEO 8 5 4 


s. C. cited 1. F F a Pan leales for Bears, rendring Rent, and the Lelice co. 
by the Name venants tor him and his Aſligns to repair the Douſe during the 
1 Term, and after the Leſſee aſſigns over the Term, and the Leſſor ac. 
chenve. cepts the Rent from the Aſſignee, and after the Covenant is broke, 
Co. . 309. notwithſtanding the Acceptance of the Rent from the Afſignec, vt 
Pl. S as ad- an Action of Covenant lies againſt the firſt Leſlee, for the Lelice 
== e ee hath covenanted erpreſsly for him and his Aſſigns, and this Perſonal 
on Demur. Covenant cannot be transferred hy the Acceptance of the Kent. P. 
rer. 10 Ta. B. B. between * Ventrice and Goodcheap ddjudged; and the 

t Cro. J. ſame Term, between + Bernard and Godska/l udjudged. P. 16 Id. 
Kc — B. N. between Sir F. 4 Brett and Cumberland ddjudged upon Ol 
judged mutrrer. CE B. 16 Car, B. R. between Norton ¶ and Aci 


+ Cro. J. adjudged upon Demurrer. Intratur H. 15 Car. Rot. 549. Tl. 


z pl 7. 6 Car, B. B. between e, Counteſs of Devon and Collier aDJuIged 
„Cine where the Breach was for Monpapment of Rent. 19. 20 Car. >. 
Point de. between Crofts and Taler abjudged upon Oemurrer, where the 
pended Breach was for Nonpayment of Rent. Intratur Pill. 19 Cat, 


3 


: — | iii. ———— TS 


r NT EO 


Con Rot. Baͤrnard. 
neſtion | | | : 
and atter much Argument was at length reſolved, that he was chargeable with the Breach 2 


N | adjornatur. 


-—< 
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25 V. 8. Brook Covenant 32. OY VVT 
3. Q. Eliz. made a Leaſe tor Years, rendring Rent, and Leſſee co- s. C. cited 
venanted to pay it. The Queen died, and the Reverſion deſcended to Arg. Show, 


— — — um — — at it ” — 
1 —_ 


Covenant. „„ 


ä — 


— 
an ; ; | | N | 
ls a Covenant in Fair, and by the expreſs Words runs along with the Land; and 1 


he Aſſignment, the Covenantor and his Executors are always chargeable, ſo that neither by the A 
c ment over of his Eſtate, nor by any Act he can do, can he diſcharge himſelf or his Executors, 


Ibo are chargeable by he Act of their Teſtator, having Aſſets as long as the Leffor continues the 
Reverſion in him ; for the Executors are not chargeable , reaſon of the Privity of Contract, but by 


of the Covenant itſelf, and by the expreſs Words of the Statute of 32 H. 8. Such Remedy as 


reaſon 


| ide Leſſor might have had againſt the Leſſee or his Executors, ſuch Remedy the Aſſignee ſhall have 


againſt them, it being a Covenant in Fait, which runs with the Land; But otherwiſe it is of a Cove- 
nant in Law, which 1s only created by the Law, or of a Rent, which is created by reaſon of the 
Contract, and is by reaſon of the P rofits of the Land, wherein none is longer charged with them than 
the Privity of the Eftate continues with them, and this Covepant may charge the Aſſignee who has 


the Eſtate, and the Leſſee and his Executors who made the Covenant, all at one and the ſelf ſame 


Time, but Execution ſhall only be againſt one of them; for it he ſue an Act ion againſt the one, and 


after againſt the other, 25 he well may do, if he take ſeveral Executions, he who is laſt taken in Exe- 
« rn 


«tion all have an Audita Querela ; wherefore it was adjudged for the Plaintiff, —— Roll Rep. 


20. pl. 11. §. C. and it was held by Coke, Doderidge, and Haughton, that the Aſſignee ſhould have 
Advantage of this Covenant at the Common Law, becauſe it is a Covenant for Reparation of the 
Thing leaſed. _—— 2 Roll Rep. 63, 64. S. C. adjudged for the Plaintiff, — Poph. 136, t37 8. C. 

Godb. 256. pl. 301. S. C. adjornatur. S. C. cited Cro. C. 188. in pl. 8. 
Ibid. 580. pl. 3. cites $. C. ——— S. C. cited per Cur. Saund. 240, 241. which ſee at pl. 3. 


Co. C. 580. pl. 3. S. C. adjudged that the Action well lay. 


2. Ia Leſſee covenints, that he and his Aſſigns will repair the dee the 
Houſe demiſed, and the Leſſee grants over his Term, and the Al- Notes on 


ſignee does not repair it, an Action of Covenant lies either againſt re . 


the Aſſignee at Common Law, becatile this Covenant runs with Cumbertana 


the Land, or it lies againſt the Le 


fice at the Election of the Leffor, i el 1. 
| ſupra. 


K. James; after which the Leſſee aſſign'd over his Term. The As- 193. 


E ſince paid the Rent to the King, and afterwards the King granted the 


Reverſion by his Letters Patents, and the Patentee accepted the Rent 
of the Aſſignee, and after brought Covenant againſt the Executors ot 
the firſt Leſſee; and adjudg'd maintainable. Saund. 240, 241. per Cur. 


= cites Cro. J. 521, 522. 16 Jac. * Brett v. Cumberland, and ſays, that 


this muſt neceſſarily be by Reaſon of the Privity of Contract transferr'd 
by Force of the Statute 32 H. cap. 34. for their was no Privity of Eſtate 
between them; becauſe the firſt Leſee had affign'd his Term before the 


= Grant of the Rever/jon to the Patentee, which prove that by the Statute 


the Privity of Contract is translerr'd. on „ 
4. If Leſee for Years aſiens over his Term, the Leſſor having Netice 


= thereof, and he accepts the Rent from the Aſſignee, he cannot demand 
tbe Rent of the Leſſee afterwards, yet he may ſue other Covenants con- 
= tained in the Leaſe againſt him, As for Reparations or the like; Per 
flerman J. Sty. 300. Mich: 1651. Whitway v. Pinſent. . 


5. A Diverſity was obſetv'd between Debt for Rent and Covenant for 


WY Rent For it the Leſſee aſſigns over, and after Leſſor accepts the Aſſignee 
er his Tenant, he cannot afterwards maintain the Debt for Rent againſt 
the firſt Leſſee, but he maintain Covenant againſt him; And one Mid⸗ 


. dicham's Cale in 13 Car. 1. was cited by the Chief Juſtice, and it was 


alſo now agreed, that if Leſſee aſſigns his Term, and after Leſſor a gn 
Vi5 Reverjion, and the Aſignee of the Reverſion accepts the Rent Abe 
5 Aſſignee ot the Term, yet he may have Covenant againſt the firſt Leſ- 
KB lee, Sid. 402. in pl. 8. Hill. 20 & 21 Car. 2. B. R. w_ 


6 Though upon an expreſs Covenant for Payment of Rent Cove- 


£2 nant lies againſt the Leſſee tor Rent arrear after his Aſſignmant, yet it 


ſeems that ſuch Action lies not againſt Leſſee on a Covenant in Law, as 


| upon (Fielding and Paying) after Afignment ; Nota. Sid. 447: pl. 9. 


FL! 
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Paſch. 22 Car. 2 B. R. Anon, 
7. It a Man covenants to pay Rent, and after aſigns, the Leſſor may 


; upon this Covenant charge the Party, or his Executors, or the Ag nee, 


3 25 


And chat the Allignee of the Reverſion ſhould have the Action, by the Stute 32 H. 8. 
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at his Election; and o it is if there be 20 /iffrenments, for che Party and 
his Executors are always liable upon the Deed to the Coven. 
Dictum tuit. Freem. Rep. 337. pl. 417. Trin. 1673. in B. þ 
Anon. 8 | 8 
8. If the Aſignee breaks the Covenant he may be charged, or the Le 
| . 4 .* ,* 19 
ſee, or his Executors ; but if an Aſſignee aſſigns over, and the jecgny 1 
nee breaks the Covenant, the firſt Aſſfig nee cannot be charged, but tho. 
cond Aſſignee that broke the Covenant, or the Leſſee, or his Ex, 
may; Per Hale Ch. J. Freem. Rep. 338. pl. 417. Trin. 1673. in B. 
Anon. 8 3 3 | 
T Salk 81. 9. A Leaſe is made for Yeats to E. G. reſerving Rent, G enters, 45 
pl. 2. Pitcher 1;,; poſſeſſes; S. his Executor, 4th Fune 1658. aſſigns to P. and b., 
v. Tovey S - hs = 8 M1 d { halt Y ';R . 8 
C. and Judg. 4% June, 1689 aſ/igns to F. M. and for halt a Year's Rent due ont. 
ment in C. 1ſt of January 1689 Covenant was brought againſt P. The ſole ©... 
B. reverſed ſtion was, it Notice of the Aſignment ſhould be given to the Plaintig, u 
in 8. Rand adjudg'd maintainable by 3 Juſtices, contra Ventris. But this Jude. 
--andtheCourt „. 2920 7 2 | « 8 
held. that ment Was afterwards reverſed in B. R. upon the Matter in Law, vi, 
there was that Notice of the Aſſignment to the Plaintiff was not neceſſary; Pot 
no Privity of hy the Aſſignment the Privity of Eſtate was gone, and there was nothin: 
nab to ſupport the Action againſt the Defendant, he being only Athynee, 
oo n 2 Vent. 234. Mich. 2 W. & M. in C. B. and 4 W. & M. in B. R. T. 


5 
* 


between the SY, 
Plaintiff and vey v. Pitcher, | 
r 1 Wee 3 3 
and theſe failing the Plaintiff's Action muſt fail likewiſe, becauſe that muſt be founded either nos 
the one or the other; And as to an Odjection that it might be aſſign'd to a Beggar, the Court an{wer. 
ed, that it was the Leſſors own Fault and Folly to take the firſt Aſſignee for his Tenint, and thit the 
Leſſor was not without Remedy; For that he might bring Covenant againſt the Lefſee's Excchian, 
or he might diſtrain on the Land. — Show. 340. 8. C. in B. R. and Judgment in C. B. rever aq | 
= 4 Mod. 11. S C. in B R. and that Judgment in C. B. reverſed. —— Carth. 147. S. C. adjudg'd in 
C. B bur reverſed in B. R. —— 12 Mod. 23. S. C. and Judgment in C. B. reverſed, and Nil Dic. 
tum as to Point of Notice. — - Comb. 192. Richards v. Turvey S. C. and by Holt Ch. J. Affgu. 
ment by Aſſignee diſcharges him; becauſe he was only chargeable as having the Land ; And there i, 
no more Reaſon for his giving Notice to the Leſſor of his Aſſignment over, than of the Aftgnmen: to 
him by the Leſſee ; and Judgment in C. B. was reverſed ———S. C. cited Lord Raym. Rep. 565. ni 
Holt Ch. J. ſaid, that that Judgment of C. B. was reverſed in B. K. by the Opinion of che hol: 
Court, which Reverſal was grounded upma the Reaſon of Walker's Caſe 3 Rep. 23 &c. EY 


10. Executors of a Term aſſigus it over, The Aſſignee aligns it oe. 
another, The Executor ſtill liable, but it ſeems that the Executor's IF 
Athgnee is diſcharged on his aſſigning it over. 4 Mod. 36. Hill. 3839 
W. & M. in B N. in Caſe of Fitcher v. Toey rt’. 
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(N. 2) Againſt whom. By Agreement to the 
e Rat: 5 


Roll Rep. I. A Feoſfment was made by Deed with divers Covenants. On: 
359. Arg. the Feoffees ſeaFd the Deed, but the other did not, but he ccc. 
citesS C. and ſurviv'd. Adjudg'd that he ſhall be bound by the Covenants ar 
bur cites 4% Fs D. b. pl E | ei 
it as a Leaſe Seal ot his Companion. 13. b. Pl. 66, Cites 38 E. 3. to which SE! 
do one for agreed. OED PRE | | | 
Life, Re- : | l | | 0 — | - 
mainder to another, and that Leſſee for Life only ſral'd the Counterpart, yet if he in Remainder a. 
the Death of Leſſee for Life agrees to the Eſtate, he ſhall be ſubject ro the Covenants. — 5 & 
cited Arg. 3 Bulſt. 163. cites S. C and Ibid, 164, cited by Coke Ch J. Co. Lite. 230, b 23! 
a. S. F. | | 


* 


| \ 
N. 


* 
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x. 3 Lies againſt whom. Grantee. On Covenants 
by the Grantor, Feoffor, or Leſſor. 


r ſor for Years covenanted in the Leaſe, that at the End of the Term 

he would make a new Leaſe to the Leſſee or his Aſſignees, and after 

granted over his Reverſion, and at the End of the Term the Leſſee brought 
Covenant againſt the Grantee. Cited by Gawdy as a Caſe which he re- 

mwmembred lately adjudg'd in C. B. and to this all rhe Juſtices and Ser- 
E jeants agreed. Mo. 159. in pl. 300. Hill. 26 Eliz. 


13 


1 


2 — 


(C) What will extinguiſh a Covenant. 


1. Tf a Man covenants with Tenant for Life of an Houſe to find a There is no 
| Chaplain to ling &c. in the Houſe every Saturday during che 3 35 
Lite of the Covenantee, tf the Covenancee ſurreaders tu the Leſſor che 9 


: and this 
© Houle, and re-takes an Eſtate tor Years, pet the Covenant remains, ſeems wiſ- | 
b a. pl. 5. S. P. by Hankford, that the Covenant is not extinct, but is a Thing executory be 


6 1 4. I. | 
. and lies in Privity by way of Action, though the other has the Houſe. 


tween them, 


2. The ſame Law if he had granted the Houſe over, and he had not 
E retook an Eſtate. 6 I, 4. 3. (QUzre this, for after the Grant, how is 
tit 4% tor the Chaplain ta come inta the Poulſe without a Crel⸗ 
KH i 3. A Covenant in Law is abridged by an expreſs Covenant, though it be“ See Tit. 
nin the Affirmative. D. 19. b. Marg. pl. 115. cites 4 Rep. 8. and 31 H. Reſervation 
3.4. pl. 2. that * Reſervation to the Leſſor excludes the Generality of the( N) 
Law, and that the Heir ſhall not have the Rent. 
4. It was faid by Manwood Ch. B. that by the Recovery of the Damages, 
the Leſſee ſhould be excuſed for ever after, for making of Reparations; 

po 5 it he ſuffer the Houſes for want of Reparations to decay, that no 
ion hall thereupon after be brought for the ſame, bur that the 
Covenant is extinct. 3 Le 51. pl. 72. Trin. 15 Eliz. C. B. Anon. 
. A collateral Covenant in a Leaſe to do a Thing upon other Land not See Tit. 
leaſed is not gone by Leſſor's Extry into the Land leaſed. Mo. 402. pl. 7 
F534. Paſch. 37 Eliz Carill v. Read. FFT Yar het = 
= 6, If a Man by Deed doth covenant to build 4 Houſe, or make an E- Notes there. 
5 fate, and before the Covenant broken the Covenantee releaſes to him all Ar. 
ins, Suits and Ouarrels, this does not diſcharge the Covenant irfelf, 
becauſe at the 'Time of the Releaſe nihil tuir debitum, there was no 
Debt or Duty, or Cauſe of Action in being; But in that Caſe a Ret-aſe 
all Covenants is a good Ditcharge of the Covenant before it be broken. 
Co. Litt. 292. b. 7 E 
. If an Eſtate be created, and a Covenant in Law annex d to it, the 

Ovenant ſhall ceaſe if the Eftate ceaſes ; But if an expreſs Covenant is an- 
£29, and the Covenantor does not perform it, Action lies tor not per- 
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£2 forming it, 50% h the Eftat? le avoided; Agreed Arg. 2 Brownl. 159. 
Paſch. to Jac, C. B. 
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Covenant. 


ä 


416. 


2 Mod 138. 
Cook v. 
Herle, S. C. 
adjudged, 


Car. 2. C. B. Boſcowen v. Crooke. 


afterwards by the Death of i 
Heir; Agreed by all the Judges of C. B. Comyns's Rep. 333 Mic 
6 Geo. 1. Madge v. Mudge. 1 e 


Land, and to ſettle it on A. in Tail, Remainder to B. A. Purchaſes ti 
ſuffeted of it, diſcharges the Lien, and bars B. of the Benefit of th. 


| Covenant, and of the Remainder. 
Wrms's Rep. 171. Hill. 1732. in Caſe of Sir Sam. Marwood 1, 


| Houſe is burnt down. 


Cheſterfield (Earl of) v. Bolton (Duke of). 


8. Where an Hſtate is determinable and relative covenants are in 1h, 2 
Dee, there when the Eſtate determines the Covenants are gone; bur jt 5 
ſtare paſs, the Covenants may be good enough; As where a Charter a 
Feoff ment 18 made with a Letter of Attorney to make Livery, and q Wy 
nant to quietly enjoy from hencefort h, if the Party be diſturbed before Ling, 
the Covenant is broken ; Arg. Freem. Rep. 175. in pl. 187. Mich, 16; 
Done v. Dr. Barebone. * 
9. A. covenants with B. to pay a Rent to the Uſe of C. though the C.. 
venant (being Collateral) is not transferr d by the Statute ot Uſes wich 
the Remedies incident by Law to the Grant, yet the Covenant is not 
diſcharg'd ; And Judgment accordingly. Mod. 223. pl. 12. Mich 26 


10. A Covenant however good in its Creation may be extinguiſſel 
the Covenantor to whom the Cove nantie d. 


11. A. covenants on his Marriage to lay out 30001. in the Purchaſe ; 


Manner of D. with this 3000 I. and never ſettles it, but ſuffers a Recs. 
very thereof ; As the Covenant was a Lien on the Land, to the Recover 
Reſolved without Difficulty, , 


12. It Leſſee covenants to repair he is bound to do it, though the 
Comyns's Rep. 627. pl. 268. Hill. 12 Geo, | 


ſo as it he ſufler the Houſes for want of Reparation to decay, no Action 
ſhall hereupon be brought for the ſame, but the Covenant is extinct 
Per Manwood. 3 Le. 51. in pl. 12. Trin. 15 Eliz. C. B. 


Leſſee covenanted to find Victuals for the Cellerer at all Times when th: 

| Cellerer came came thither to hold Court; The Prior was ditloly, 
and the Poſſeſſions given to the Dean and Chapter newly erected, i: 
Was held, that Le, 

Office of Cellerer, viz. the Steward, 4 Le. 18). M. 17 & 18 Eliz. B. R. 


Anon, 5 


in the Mill every Day, and that if A. fail'd therein, B. ſhould retain {o 


Cro. J. 182. 


fendant pleads, that after and before the Original purchaſed, the Lea 
d cancel d by Conſent of Plaintiff and Defendant. Per Coke Ch. | 


_— 


continues. 


(P) What an. Extinguiſhment, tho the Tak” 


N 


THEO 


1. 1D 7 recovery of Damages in Action of Covenant forNon-reparation, th: 
Leſſce thall be excus'd for ever atter from making Repararions, 
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2. The Prior of N. made a Leaſe for Life by Indenture, by which 


ee ſhould perform the Covenant to bim that ſupply d thi 


Ws” 


3. A. leas'd a Mill to B, and A. covenanted to find eight Men to prini 


much out of his Rent. B. pulld down the Corn Mill and made it - 
Horſe Mill. Per tor. Cur, By the Alteration A is diſcharg'd of his 
Covenant and the Converſion is Waſte, tho' for the Leſſor's Advantage. 
Trin. 5 Jac. B. R. City of London v. Grahme. 

Debt on Bond condition'd to perform Covenants in a Leaſe ; De. 


held clearly, the Plea is not good without Averment, that no Covenani 
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1 Covenant. 417 
8 was broke befors the Cancelling the Indenture. 2 Brownl. 167. Paſch. 
10 Jac C. B. Anon, | 
Q) Continuing Covenant, tho the Leaſe &c. is de- 
SO” termined or ſurrendred. | 
| | | 
| . IF 4 Parſon leaſes his Glebe for Years and after reigns, by which 
the Leaſe is void, yet Action of Covenant lies againſt him; Quod 
{ Nota. Br. Covenant. pl. 42. cites 12 H. 4. 5. . 
2. B. Held certain Land for term of 10 Years of A. It is Covenanted be- 
' F yen A. and B. that if B. pay 100 J. to A. within the ſaid 10 Years, 
; 1 chat then He all be ſeiſed to the Uſe of B. in bee, and B. ſarrendered his 
0 Firm to A. and after paid him 100 l. within the to Years; there B. 
„ Fal have Fre; For the Years are certain; Contra where it is covenanted © 
105 I that if he pays 100 "8 Hin the Term aforeſaid, and he ſurrenders and 
ro E pays the 1001. this is not good; For there the Term is determined, 
. bdaut in the other Caſe the 10 Years remain notwithſtanding the Sur- 
a nden Br. Eüpeſition pl. 44 Sites 35 HH. 9. 
3 3. By the Statute 13 Kliz. (cap. 20.] of Leaſes it is enacted, that Cro. Eliz. 
os if a Parton is Non-relident on his Living tor the ſpace of 80 Days, all 245: in pl. 
the Leaſes made by him, and all Obligations and Covenants &c. tor en- 2: cites By- 


; 


plies no Warranty, being the Words of the Leſſee for Years of a 8 3 
nant for Lite, but determines with the Eſtate on the Death of Tenant for any War- 

Lite. Cro. E. 157. pl. 4e. Mich. 31 & 32 Eliz. B. R. Landy ranty, For 
dale v. Cheney. „ e ; „„ * the Plaintiff 


111, 00s 
tions, 
Action 
Xtinct 


to whom this Warranty in Law cannot extend; but admit tliat the Warranty extends to the Plajaritf 
et it determined with the Eſtate of the Tenant for Life, and 10 the Covenant e 
I; —_ 33 ã ũ ꝶ.j],;. ] | : 5 

Which | 

SN the 
Tolv'd, 
ted, I 
1 the 
U. B. R. 


J. If Tenant in Tail makes a Teaſe for Yeats and dies without Iſſue, the Le. 199. in 
Covenant determines with the Eſtate; Arg. And of that Opinion wag Pl. 254-5. F. 
W the Court. Cro. E. 151. in pl. 42. Mich. 31 & 32 Eliz.  R, © 
= 6. Leſſee for Years of a Diſſeiſor covenants to leave the &c. in good Noy 75 8. 
& Repair, and yield them up to the Leſſor. Leſſor brings Covenant and © *b< Court 
= Leſſee pleads, that A. was ſeiſed in Fee till by the Plaintiff diſſeiſed, 3323 
aud afterwards A. re-entred who infeoffed J. S. who is yet ſeiſed &c. and charged of 
= Upon demurrer adjudged a good Barr. Cto. E. 656. pl. 21. Hill. the Cove- 
= 41Eliz. B. R. Andrews v. Needham. Bo 


10 grin) 
erain {0 
ade it © 

of his 
vantage. 


nant. For 
—— . | if the Land 
be gone the Obligation is diſcharged, and cites 20 H. 6. and 45 E. 3. 8. 5 


ſe; De. 


7. A. leaſes to B. for 10 Years, and covenants at the end of the Term 
he Lea! 


b leave four Acres of the Land failow'd and plow'd, and in 2 Leaſe 
Ch.] Vas a Proviſo chat it B. miſlike his Bargain, that on “'s Warning B. 
CSvenan may ſurrender his Eſtate; B. 1 accordingly. The ac- 
ws eeptance of the Surrender is no 1715 ation ot the Covenant, but * 
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Covenant. 


— 


wiſe it the Proviſo had been in the end of 10 Tears; tor then it the 
Letior accepts the Surrender before the 10 Years expires, It is lnpoſh, 
ble tor the Leſſee ro perform the Covenant. Noy. 118. Aultin ; 
Moyle. 5 | | | 1 
3 Brownl. 8. An Action was brought upon an expreſs Covenant in a 1}; 
154 155. Leaſe ; adjudged that the Action would lie though the Leaſe was vid. 
"05 adjudg 3 * . . Old, 
24 — w and Coke Ch. J. ſaid, that if the Action ſhould not lie, a great Ai. 
136. Wal. chief might happen; For a Dean might as To-day make a Leaſe to 4 
ler v the and keep it ſecret, and To-morrow make another to B. and coyenz;; 
er. _ to enjoy, and ſo avoid the ſecond Leaſe, Brownl. 21. Trin. 9 j,. 
Cad there Walter v. the Dean &c. of Norwich. 1 T5 
a Difference 5 1 J ug t 5 
is taken, when an Eſtate is created in which is implied a Covenant in Law, there if the Eſtate be vid tls 
Covenant is void alſo; but when there is an expreſs Covenant in Deed it is otherwiſe, tho' the Eſtate he 
void or voidable.— — An Expreſs Covenant depending on the Nature of the Cndveyance and wi. 
is only auxiliary, and goes along with the Eſtate, is void, if the Conveyance is void. Arg. Ch 
Prec. 496. Mich. 1714, in Caſe of Furſaker v. Robinſon, as Mon 
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See (A) pl. 9. If a Covenant depends on the Intereſt of a Leaſe, As a Covenant ;; 
S C. printed pair the Thing demiſed, or to pay Rent, theſe Covenants are void if the 
| Wa k L eaſe is void, becauſe they immediately depend on the Leaſe; Byr 

Where the Covenant is for a Collateral Thing, as a Covenant that the 
Leſſor is Owner at the time of the Leaſe, or the Leſſee ſhall enjoy n, 

or ſhall be diſcharged and ſaved Harmleſs, theſe Covenants being Col. 
lateral to the Leaſe and Intereſt are good tho' the Leaſe is void; Per 
Haughton Serjeant. Arg. Ow. 136. Paſch. 10 Jac. in Caſe ot Wal. 

ler v. Dean &c. of Norwich, Ts: e 

Lev. 4 S. 10. A. poſſeſſed of a Term for Years grants fo mich of the Term 11 
Oi the gere ſhall be unexpircd at his death; the Grantee aſſigns and covenants that th, 
a Obligation  Aſfignee fhall enjoy againſt all Perſons, and the Plaintiff aſſigns a Breach 
being both and Iſſue upon ir, and Verdict tor the Plaintiff; It was moved in arr: 

for the Cor- of Judgment that the Action did not lie, becauſe the original Gran: 
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roboration being void for the uncertainty, the Covenants are void alſo, becaui: 
of a Grant, 3 | | I ; 3 
| which was the Bond depends on the Covenants and the Covenants depend on the WR 
void, they Leaſe. Bur it was anſwer'd, that the Term is not well aſſigned, but 
are alſo both that here is a Covenant that ſtands diſtinct by itſelt, and if there be no: 
_ hs any Covenant, then the Obligation is ſingle; Adjudged for the De. 
2 Re. fendant. Raym. 27. Mich, 13 Car. 2. B. R. Capenhurſt v. C. 
porter ſays, penhurſt. e | To” ns oo | 
he heard) for | e FVV = 8 | „ | 
the Deſendant. Keb. 130. pl. 54. 164. pl. 118. 183. pl. 156. adjudged for the Defendzr! 
8. C. cited 1 Salk. 199 Arg. Et hoc fuit conceſſum, per Holt Ch, J. becauſe that wa 
relative and dependent Covenant, and if there be no Eſtate granted the Covenant fails. 8. C 
cited Ld. Raym. Rep. 388. Hut per Cur. the Covenant in this Caſe was that the Covenantee ſhou!! 
enjoy the Term which was impoſſible, where no Term paſled by the Deed. „ 
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Ld. Raym. 12, Where there is a Covenant and a Bond to perform it, and it “. 
nn to an Eſtate and is to wait upon it, if there be no Eſtate granted, 
ly and ſo 5” where there is a Bargain and Sale but not enrolled, the Covenant tails 
Judgment As where the Deed was by the Words Grant, Bargain, and Sell &c. ' 
in C. B. was the Plaintiff, and the Deed was not inrolled. But where a Coven! 
— 6 is diſtinQ, ſeperate and * Independant, it is not Material whether 3") 
Waller y Eſtate paſſed, and the Plaintiff need not ſhew it, nor ſay Quod Peter 
Dean &c. dens Conceſſit. But the beſt way is to declare Quod cum 'Teitatu! 
of Norwich. exiſtit, &c. and Judgment accordin 92 x Salk. 199. pl. 5. Mc 
10 W. 3. B. R. Northeote v. Underhill. E — 
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Covenant. 


(R) Diſpenſed withall by becoming afterwards 
ne Unlawful. | 


1. IF a Parſon has a Term with Condition act to alien, and then A Leaſe for 
I comes the Sratute againſt keeping a Farm, yer it ſeems the Con- Mears was 
dition is good. Arg. 2 Brownl. 142. in Caſe of Portington v. Rogers, der 3 
Ding gyman 
cites [D. 28. b. pl. 189] 28 H. 8. Leoman's Caſe. ex 
5 55 N MIR | „„ 
covenanted not to alien without Licente, and then the 21 f. 8. was made, which prohibited any 
Clergyman to hold any Land in Farm; whereupon the Clergyman aſſien'd without Licence, and the 
Covenant was held not to be broken, becauſe 21 H. 8. 13; made it unlawful for him to hold it. 
12 Mod. 169. Per Holt Ch. J. in delivering the Opinion of the Court, Hill. 9 W. 3. Cites D. 27. 
Though the Statute countervails a Licence, becauſe every Man is privy to it (which they 
would not agree) yet it was ſaid that this Statute ot to be alleged, it being Erudition that where 
a Statute Licences a "Thing it ought to be pleaded by thoſe that will take Advantage of it. D. 29. 
b. pl. 178. Hill. 28 H. 8. Abbot of Weſtminſter v. Leman. 85 SK 3 


2. A. had Eſtate in the Lands of B. and before the Statute 3 2 H. 8. Becauſe the 
ound in a Recognigauce to B. not to alien &c. but for Term ot his own 3 
lite. It was held by Bromley, Portman, and Harris Serjeants, that A. Ability to 
could not leaſe for 21 Years without Forfeiture notwithſtanding the do it, the 
Statute; But if he leaſed for 21 Years or three Lives, they thought Condition 
5 that Remainder- man could not avoid the Leaſe aſter A's. Death wich- thereby 

. cout Iſſue, nor the Donor neither, though in the Statute were no diſpenſed 
%, WE Words of the Donor or Remainder-man. D. 48. b Paſch. 33 H. 8. pl. with. Per, 


pee 5. E. of Bridgwater's Caſe. 5 8 pay Phy J. 
Gent 3 169. Hill. 9 W. 3. Cites S. C. in Caſe of Brewſter v. Kidgell. 


ecauſe EE oo a pp 8 35 T 

»n te 3: Covenant upon a Charter-Party for Freight was dated 10 of Februa- 

d, bu WWE fy, then comes an Act of Parliament, and ſays that all French Goods im- 

be n: WE Ported after the th of March following ſhall be Forfeited, and prohibited the 

ne De-. #porting; And this Agreement was for the Freight ot the French 

v. Ci: WE Goods, and this was pleaded in Bar, ro which the Plaintiff demurred 

and the Court inclined for the Platncift, ot being a thing that was 

walum in ſe; the Court ſeemed ſtrongly for the Plaintiff; Sed quære. 

efendir. Wn Skin, 161. pl. 9. Hill. 35 & 36 Car. 2. B. R. Dean v. Trapp. 

%  _ 4. Covenant upon a Charter Party for the Freight of a Ship, the De- Sce pl. 3. 

e thou RE fendant pleaded, that the Ship was loaded with Frent h Goods prohibited by which ſcems 
Ila, to be imported, and upon a Demurret the Plaintiff had Judg- be 8. C. 

5 ment; For the Court were all of Opinion that if the Thing to be 

d it done was lawful at the time when the Defendant entred into the 

ated, o Covenant, though it was afterwards prohibited by Act of Parliament, 

vant tal: . Yet the Covenant is binding. 3 Mod. 39. Hill, 35 Car. 2. B. R. Bra- 

1c. w ſon v. Deane. e e 

Covenant WE _ 5. Where H. Covenants not to Do an Att or Thing which was law- 12 Mod. 

ether a/ tul to Do, and an Adi of Parliament comes after and compels him to Do 169. 8. C. 

d Defer- WR t, the Statute repeals the Covenant. 1 Salk. 198. Hill. 9 W. 3. s F. by 


Holt Ch. f. 
Teitatu in 9 


5. Mc | 6. So if H. Covenants to Do a Thing which is lawful and an A of the Opinion 
E Parliament comes in and binders him trom Doing it, the Covenant 1s of . 8 
| | ———(.omb. 


repeal d. Ibid. —- 5 . 

„J. But if a Man Covenants not to Do a Thing which then was un- $07 4 by 

(R) De lawful and an AF comes and makes it lawtul to do it, ſuch Act of Holt Ch. J. 
= 5 wan Parliament 


enabling Tenant in Tail to make Leaſes for 21 Nears or three Lives; A. was the Act had 
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dites Sparks's | that if the Leſſee die within 60 Years then next enſuing, thy; 
Caſe, fol. 8, „ tac 


it] that the 


payment of on, but Covenant lies for not repairing the Hedge. a Show. 202. pl. 


the Rent 209. Paſch, 34 Car, 2. Anon. 


214. er 
Fleming Ch. J. 
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AF? 


Parliament does not Repeal the Covenant. er Holt, 1 Salk, 193. 5 

4. Hill. 9 W. 3. B. R. Brewſter v. Kitchell. 
S8. But if a Man covenants to do a Thing which was not lawful | 

fore, and an Act makes it lawful, that Act does not repeal the Covenant 

12 Mod. 169. Hill. 9 W. 3. qer Holt Ch. J. in delivering his Opini k 

ot the Court in the Caſe of Brewſter v. Kidgell. ring 


pl. 


(S) What is a Covenant; And what a Conditional 
405 Leaſe &c. „ 


lid Mar 1. ” EASE of a Houſe for Life by Indenture, provided aliya;-. 


N . and then his Executors and Aſſigns ſhall have and enjoy the Land as in 
Bendl. cap. Right of the Leſſee until the 60 Years are expired; The Court 
68. [but 1 thought that this was not a Leaſe but only a Covenant, Dy. 
cannot find 1 50. a. pl.83. Trin. 3 & 4 P. & M. Parker v. Gravenor, ne 


Opinion of the Court was that no Leaſe for Years was held by this Proviſo; becauſe nothing o 
ſaid Term was given in Fact to the Leſſee for his Life, in his Life as Remainder to him an; 
his Executors for 60 Years. FEED | | F ie ee edt woo 


2. Leſſee covenanted that it ſhould be lawful for the Tefſur to cut th; 
 Timber-Trees, and the Leſſor covenanted that it ſhould be lawful for the Ly. 
| ſee to take Underwood, provided and the Leſſee covenanted that he would 
not cut Timber-Trees, This Proviſo was adjudged a Covenant and not 

2 Condition, becauſe the Intent appears ro be only to abridge the 
Generality ot the Covenant, precedent to which it is adjoined. Mo. 
no). pl. 987. cited per Cut. as Paſch. 16 Eliz. Hannington v. Hol- 

—___Ccc cc ! 86 
3. Atbitrators award that A. ſhall have the Lands, yielding and 
paying 101. per Ann, In this caſe it is not a Condition; for it ig us 
Enit to the land by the Owner itſelf but by a Stranger, viz. the Arbitra- 
tor. 3 Le. 58. Mich. 1) Eliz. B. R. 'Treſham v. Robins. „ 
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4. A Recoveror made a Leaſe for Years, Proviſo that if the Leſſee tis 

within the Term, his Executors ſhall pay the Rent to him who ſuffer d il: 

Recovery, this was adjudg'd a Covenant. Mo. 707. pl. 987. cited per 

Cur. as Mich. 28 & 29 Eliz, Pott's Cale, SC bo 

5. A Recital in an Indenture, that before the Indenture the Parties 

were agreed to do ſo or ſo, this was a Covenant, As to ſay, whereas it 

was agreed to pay 201, For now the Indenture itſelf confirms che 4- 

greement and Intent Precedent, though it be relative to the former 

Ac in Pais, when it is declar'd by Deed it is now a Covenant by tbe 
Indenture; Per Hale Ch. J. and judgment accordingly. 3 Keb. 465. 
pPlwk. 47. Paſch. 27 Car. 2 B. R. Barefoot v. Freſ well. 
Or Non- 6. A Power to dig up Trees making up the Hedges is not a Conditi- 
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and agreed for good and ſound Law, and 8. P. held accordingly. 
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(T) That Vendor &c. has a lawſal Eſtate &c. not- 
withſtanding any Act done, And Pleadings. : 


. , (Ovenant that the Lands are of the Value of 1ooo J. per And. and And. + 7 So 
1 ſo fall contiune notwithſtanding any Act done, or to be done by El. 488. S. C. 


im; Adjudged that the Words (Notwithſtanding any Act) ue 3 a- 


3 | | SN nf don g by all 

as well to the Time of the Covenant made as to the Time future, and the Juftices, 

though they were not then of that Value, the Covenant was not broken and fo Judg- | 
except ſome Act done by him was the Cauſe of it. Cro. E. 43. pl. 4. went was Ri- 


Mich. 27 & 28 Eliz. C. B. Rich v. Rich: wan e 
2. The Leſſor cove 
the Lands &c. and in Covenant brought by the Leſſee, the Breach aß M. a. Bad- 
| \ os: ts > | ſhaw's Caſe, 
ſaned was, that the Leſſor had not a lawful Right and Eſtate to make as © ad- 
Leaſe, and fo had broke his Covenant; and adjudged that the Cove-judged —— 
nant being general the Breach may be aſſigned as General, and it lies Jenk. 405. 


not in the Plaintiff's Notice who has the rightful Eſtate, but the De- Pl. 79,8 C. 


{endant ought to have tnaintained that he wes ſeiſtd in Fee and had a ro0d . 


3 1 e ane ve ackrogs for what 
hate to demiſe 3 and then the Plaintiff ought to ſhew a ſpecial Title in ſome Powgr he 


cher ; But Prima Facie the Count is good, the Covenant being general, had ſies in 
to aſſign a general Breach ; therelore the Judgment was affirm'd, Cro. the Know- 


J. zog. pl. 6. Trin. 10 Jac. B. R. Salmon v. Bradſhaw. OY ledge of the 


Covenantor, 


he Cantiatter, comme 2 Show. 460. S. C. cited per Cur. and ſaid, that it has always been allowed 


B. R. Lancaſhire v. Glover. 8. C. cited Ibid. 473. Arg. 


5. K. and B. were Jointenants for Years of a Mill; A. aſſigns all his Velv. 175. 
intereſt ro C. without the Aſſent of B. and dies. B. after, by Inden- . Cad 


ture, recites the Leaſe, and that it came to hint by Survivorſhip, and grants Peged and 
the Reſidue of the Term to J. S. and covenants that J. S. thall quietly eu- . 


\ | 5 | in Error. 
joy notwithſtanding any Att done by him. C. ejects J. S. and adjudg- —— Lit. 


ed that the Words (for any Act done by him) did not quality the ge- © 297. 


neral Covenant ro |. S. Cited per Yelverton J. Litt. R. Mich. 4Car. C. 1 
B. as the Caſe of Johnſon v. Proctor. 8 „ — 


per Harvey 

IJ. as ad- 

ö judged in 
Sir Thomas Ears field's Caſe, 


4. A. ſells to B. and covenants only againſt him, and all claiming by, Note itt, 
irom, or under him. B. ſecured the Purchaſe Money, but before Pay-" apr 
ment the Land was evicted, but not by a Title under A. but by a Til: 53 
Paramount. B. ſued to be relieved againſt Payment, ſeeing the Land Purchaſe 
was loſt, and was relieyed by the Lord Chancellor. Ex Relatione treated on, 
Churchill. 2 Ch. Caſes 19. 1679. Anon. See OY 


| | | | was an A- 
Fee to extend againſt all Incumbrances, not only ſpecial ones, it could not be ad 


ine Vendor was not to warrant bur againſt himſelf, and the Vendee to pay, becau!e Sccurity abſolute 
without. zdly, Quzte, If this may not be made uſe of to a general Inconvenience, if the Vendee, 
-1aving all rhe Writings and Purchaſe Deeds, is weary of the Bargain, or on other ReſpeCts ſets up a 
Title to a Stranger by ColluſÞn ? Nota, in many Caſes it may cafily be done &c. Ibid. 20. 


5 P () Covenant 


the Plaintiff, 


wenanted, that he had lawful Right and Fflate to leaſes Rep. G b. 


and not of 


Ivid pl. 42). Hill. 1 & 2 Jac. 2. 


mitted. 2dly, 
i Fa rmative Covenant is negative to what is not affirmed, and all one as if expreſsly declared that 
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422 Covenant. 


(U) Covenant that he has full Power &c. tg 
convey &c. 


B. need not A Makes a Leaſe by Indenture to B. for 21 Years if C. fo long lives; 
- 32 = A. C. is dead ar the Time; This Leaſe is abſolute. A. covenan;, 
Ye Com. by this Indenture with B. that A. has full Power to demiſe this Land 
mencement to B. as atoreſaid. In covenant brought by B. againſt A. upon this, he 
ot the Leaſe, yeed not ſhew how A. had not full Power it is ſuthcient for him to d, 
; 1 the Cenerally that A. had not full Power; for what Power he had lies in the 
Action Ede edge of the Covenantor, and not in Knowledge of che Cote. 
brought, nor nantee. Fok. 305. pl. 8 | ” 1 TY 


- — OW 
— — Yo 
— - 


—_ == l \ a e DT _—_ — - Dag a 1 „ane _—_— 
— k * 1 1 5 —̃ * 
| \ . 
= = \ = = — A - = — = - * == _ —_— 
= mY r o_ .. « _ OS . 9 ES => - 
= : : : \ - 
— ; | = . 
* @ - - _ * 


(W) To convey at the Coſts of &c. as Vendee orf 
Ee Counſel ſhould adviſſe. 


1. IHE Plaintiff covenanted to make an Aſſurance by a Day? 
Lands, as the Counſel of the Detendanr ſhall adviſe ; au” 
perfect ing thereof the Defendant is to pay 300 l. and 300 J. more, generi- 
within 3 Months when demanded. Breach was aſſigned in Non-payiit" 
4 the whole, The Defendant pleads the Plaintiff had no Eftate uli 
e could convey, to which the Plaintiff demurred, in regard this Pa. 
ment is collateral, and the latter is general, without Reference to t. 
to the former; But per Cur. the firſt depending on the Aſſurance, 
latter muſt be ſo that is ſubſequent; So if no Aſſurance, nor Thing 
be paid, and ſo the Plea of the Defendant is good, although the Plat 
titt avers he was always ready to perfect it, and that the Detend® 
never tendered, nor has paid &c. præter Tyiſden, who conceived !: 


4. 


| bad the Right 9 Rep. 60, b. 61. Trin. 10: Jac; adqudged inf B. R. and that Judgment in Cam. Scace 
Bradſhaw's Caſe.— Cro. J. 304. pl. 6. Salmon v. Bradſhaw, S. C. adjudged in B. R. and in Ca 
: Scace, accordingly. r e 
8 2. If one enters into Articles to ſell Land, and he had not any 5 
8 Title at the Time, yet it is ſufficient if Vendor has a good Title at, 
| Lime of the Decree, the Direction of the Court being in all ſuch Cut. 
4 do inquire whether the Seller can, but not whether he could make a U. 
15 tle at the Time of the executing the Agreement; Per the Maſter of tt: 
jo Rolls. 2 Wms Rep. 630. Trin. 173 1. Langford v. Pitt. 
＋ 3. A. articled to fell to B. but neither at the Time of the Articly, 
14 nor at the Time of a Decree pronounced thereupon, could make any Title, the 
— 114 Reverſion in Fee being in the Crown, and yet the Court indulged hin 
ti | with Time more than once for getting in this Title from the Crown, which 
$i could not be effected without an Act of Parliament to be obtained h 
bt: the following Seſſions; However, it was at length procured, and! 
1438 | decreed to be the Purchaſor. Cited by the Maſter of the Roll: 
11009 2 Wms Rep. 630. to have been the Caſe of Lord Sturton v. Sir Thi. 
Iu | 
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and the Plaintiff refuſed ; Judgment for the Defendanc niſi. Keb. 134, 
L 15. Trin. 16. Car. 2. B. R. Audley v. Berry. 


There is a manifeſt Difference between a Covenant to make a Con- 


veyance at Charge of Covenantee, and a Covenant to convey to Covenautee, 
and he covenants to be at the Charge of it; For in the firit Caſe, Cove- 


nantor is not obliged to perform till Tender of the Charges; bur in 


c the Defendant's Peril ro cauſe an Aſſurance, and if the Plaintiff re- 
tuſes for to convey by Fine &c. then he is liable, elſe not; Bur per 
Cur. this is good in Action by the Deſendant for Non-aſſurance, but 

here the Action is for the Money, and ſo the Defendant hath Election 

to plead, as here, or that he tendered ſpecial Conveyance by Advice, 


the ſecond he is to convey at his Peril; and if Covenantee will not 


pay, he has his Remedy againſt him upon his Covenant; but where 


Covenant is to make Conveyance at Charge of Covenantee, Covenantor 


ought to give Notice to Covenantee what Sort of Conveyance he intends to 
make, that Covenantee may judge what Charge to tender; Per Holt 


Ch. J. 12 Mod. 400. Paſch. 12 W. 3. Steer v. Shalecroft, — 


_ -- 


(Y) To convey. Notice; in what Caſes to be 


1. T* covenant be to make a Feoff ment Oc. before ſuch a Day, Cove- 


nantor ought to give Notice When he will make it, that Cove- 


nantee may be there to receive it; otherwiſe if it be to make a Feoff- 


ment on a Day certain; but in that Caſe, Covenantor muſt plead a Ten- 
der on the laſt convenient Time of that Day; Per Holt Ch. J. 12 Mod. 


401. Paſch. 12 W. 3. in Caſe of Steer v. Shalecroft. 
2. If A. covtnants with B. to make further Aſſurance to B. at the Coſts of 


3 B. A.ought to give Notice to B. what ſort of Aſſurance he will make, and 
E then B. ought to tender the Coſts, and then A. ought to make the Aſſurance ; 
But it the Covenant is, that A. thall make a new Demiſe to B. at the Cots 


of B. (as the Covenant, upon which this Action was brought, was) or 


any particular Aſſurance ſpecified in the Covenant, then B. ought firſt to 
tender the Coſts, and then A. ought to make the Aſſurance ; For in the 
former Caſe B. cannot know what Coſts will be ſufficient to tender, be- 
| fore he knows what ſort of Aſſurance A. will make; but in the latter 


Caſe, by the Inſpection of the Covenant itſelf, he will know what ſort 


the Trial, at Lent Aſſiſes, at Southwark. 2 Ld 


of Aſſurance will be made. Ruled by Holt Ga] upon Evidence at 
R 


aym, Rep. 750. 
March 2. 1 Ann. 1902. Heron v. Treyne. e rd 
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(Y) That he is ſeiſed in Fee &c. And Pleadings. 


1. A Covenants that he ſeiſed of Black Acre in Fee-fimple, where 


in Truth it was Copybold in Fee according to the Cuttom ; 


in their Conſciences according to the Rare that the Country values 
Fee-fimple Land more than Copyhold, Noy. 142. Grey v. Ae 
8 | 2, Leaſe 


Per Cur. it is no Breach of Covenant, and the Jury ſhall give Damages 
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Covenant. 
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2, Leaſe ot a Meſſuage for Tears, in Which the IAI covenanted, 2%, 


he was lagtully ſeiſe in Fee; Leſſee brought Covenant, ang 7 
Breach, that the Leſſor was not ſeiſed in Fre, and had a Verdict. 1, 0 0 
moved in arreſt ot judgment, that the Breach was too general, becanſ, 
he did not ſhew that any other Perſon was ſeiſed in Fee, nor ay Cant 
why the Letlor was not ſeiſed; Sed non allocatur ; For as % 0, 
14 2encral, ſo the Breach may be aſſigned generally; eſpecially tince ig 
Cate where the Defendant by pleading Non eft factum has made 1%. 
Declaration good, and ſo allows the Breach if it had been his Des,“ 
And Judgment tor the Plaintiff. Cro. J. 369. pl. 3. Paſch. 12 Jac, B. B. 

Keb. 58. pl. Muſcot v. Ballet. wy | 3 5 ** | | 

22. Glimſton 3. Debt upon a Bond: conditioned to pertorm Covenants, one whe 


5 
U*o Cl f j 


reot 


v. Audley, was, that the Detendant was ſeiſed of an indefeaſible Eſtate in Fec.jjq,.. 
S C.adjor- ple. The Defendant pleaded Performance. The Plaintiff replied, that 
natur. he was not ſciſed of an indefeaſible Eſtate in Fee-/rmple ; The Defendah 


demurred generally, becauſe he ſuppoſed the Plaintiff ouht to ſhe b 
what t./iaie the Defendant was ſeiſed, becauſe he had parted wirh all his 
_ Writings to the Plaintiff, who mult therefore well know the Title 
and it is not like Bradſhaw's Cale, becauſe there the Covenant Was 
with the Lejice tor Years, who had not the Writings, bur adjudged | 
that the reach was well athgned according to the Words of the Core. 
nant. Ray m. 14. Paſch. 13 Car. 2. B. R. Gliniſter v. Audley. 


Y For quiet Enjoyment. And Pleadings. 


1. Orenant was brought by the Leſſee againſt the Leſſir, becaule the 

4 Leſſor after the Leaſe made a Feoffment to one wi ouſted the Leſie, 
ard it was awarded that it lies well; Quod Nota; and yet the Lett: 
night have had Re-entry, or have had Quare ejecit intra Terminum be 
che Statute, and yet this does not toll tne Action of Covenant which iz 
given by the Common Law, notwichſtanding that Quare ejecit inira 
 Terminum is given by the Starute ; but Brooke makes a Odre, if be 
cannot recover againſt the Leſſor by the one Writ, and againſt the Fej/ve . 
the other Writ ; tor he may recover by two Quare Impedits ot one +- 
 voidance, Br. Covenant, pl. J. cites 46 E. 3.4 © 
2. Covenant that Leſſor might be 4 Days a Tear in the Houſe withi!! 
being put out, on Pain of 100 J. The Leſſor came ro enter, and I 
ſhut the Doors and the Windiws, This was held to be no Breach of Ce- 
venant without ſaying that the Leſſee put him out; Arg. Godb. »; 
cites 3 H. 4.8. Br. Condition, 2 hs 5 8 „ 5 
3. If a Termor be ou/ted by him who has no Right, he ſhall not hate 
Covenant againſt the Leſſor, for he may have Hjections Firme ; but i. 
he be ouſted by him who has Right, there lies Wrir of Covenant. Br. 
Covenant, pl. 20. cites 22 H. 6. 52. 5 
4. If Diſſeiſor leaſes the Land by Deed with Warranty, and the D:- 
ſeiſee re-enters, Writ of Covenant lies; Contra if a Stranger enters. B.. 
Covenant, pl. 40. cites 26 H. 6. Bhs IT 
5. In Debt, if the Detendant pleads Condition or Deteaſance, 74: /: 
and his Feoffees permit N. N. Plaintiff to enjoy two Houjes in D. for 25 
Tears, that then &c. It ſuffices zo ſay that he and his Feoffees ſuffers bit 
to enjoy them &c. without ſhewing the Names of the Feoffees, becauſe Si 
terance is no Act; Bur it it was that he and his Feoffees ſhall m4 ks 5 
| | | He; 
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fare, there it 18 Contra; For this is an Act; Note the Diverlity ; Per 
Cur. Br. Conditions, pl. 159. cites 1) E. 4. 2. LED 
6. Bond was continued to ſurrender certain Copyholds, and to ſuffer 


him and his Heirs quietly to enjoy the ſame without [Interruption of 


any; the Defendant pleaded Performance, and that the Plaintiff continued 
peaceably in Poſſeſfion, tor a certain Time, according to the Condition 
hut that afterwards the Rent being arrear, the Lord entred for à Forfeiture 
according to the Cuſtom, This was held a good Plea, ſo if he was Te- 


nant ar Common Law, and the Obligee ceaſed, the Obligation is ſaved; 


becauſe it was the Act of the Plaintiff himſel Dyer 30. a. pl. 205. 
28 H. 8. Anon. 3 3 5 
5. In Debt upon Bond; the Condition was, that whereas W. the 


Obligor had ſold a certain Meadow to G. the Obligee, hat he would 


warrant the ſame againſt the King, Lord, and all others, and that he fpould 
enjoy the ſame peaceab to him and his Heirs to hold of the Lord of W. 
by the Services thereof, according tothe Cuſtom of the Manor. The De- 


 tendant pleaded, that the Meadow was Copyhold, Parcel of the Manor of B. the 
Cuſtom whereot was, that it the Rent be in arrear &c. the Lord might enter 
for a Forfeiture, and that G. was admirted to him and his Heirs, and had 
peaceably enjoy'd the Lands, and died ſeiſed, and that the ſame deſcended 
to his Son who did not pay the Rem, and thereupon the Lord entred for 
a Forfeiture ; and upon a Demurrer to this Plea all the Juſtices agreed, 


that when a Man binds himſelf and his Heirs to Warranty, they are 


not bound to warrant new Titles of Actions accrued by the Feoffee, or 
any other after the Warranty made, but only againſt ſuch Titles as 
were then in Eſle at the Time of the Warranty, and therefore, becauſe 


the Title to enter, given to the Lord by the Cuſtom for Non-payment 


of Rent, accrued atter the Warranty, the Defendant was not bound to 
Warrant againſt it. Dy. 42. Mich. 30 H. Greenliff's Cafe. 
8. Bond for quiet Enjoy ment, as that Leſſee ſhall take, reap, and carry 
away his Corn peaceably, without Interruption; Leſſor coming on the 
Land in Harveſt when Leſſee is reaping, and ſaying that he ſhall nt 
reap any Corn there, though he reaps and carries away, yet it is a For- 

E feiture. Godb. 22. pl. 30. Hill. 26 Eliz. C. B. Anon. | 
9. Leaſe tor 6 Years with a Covenant that Leſſee ſhould enjoy it quiet 

ly during the Term diſcharged of Tithes, and that it Tithes ſhould be re- 
covered, he ſhould recoupe in his Hands the Value of the Tithes ſo 


recovered. Covenant lies againſt Leſſor it Leſſee is uſed for the Tithes 


| g after the Leaſe ended, tor that is within the Intent of the Covenant; Per 


tor, Cur. Cro. E. 916. pl. J. Hill. 45 Eliz. B. R. Lanning v. 


o . ä 3 
10. In Debt on Bond to perform Covenants ; the Covenant was for 
= quiet Enjoyment, without Let, Trouble, Interruption, &c. The 

+ Plaintiff aſſigned the Breach, that the Defendant forbad the Tenant to pay 
Rent to the Plaintiff. The Court held this to be no Breach, unleſs there 


were ſome other Act; And the Detendant pleaded, that after the 


E Time the Plaintiff ſaid, that the Defendant forbad the Tenant ro paythe 
Rent, the Tenant paid it to the Plaintiff Brownl. 81, Trin. 9 Jac. 


Whitchcot v. Lindſey. _ Boas 3 
11. Debt upon Obligation upon a Condition, that where the Plaintiff 


had a Leaſe for ears trom the Leſſor of certain Land, that the Leſſee 


thould enjoy this Land during this Leaſe without Evittion ; the Breach 
was alleged in the Replication, in a Recovery of this Land by A by Ver- 
dict, and upon a good Title ; the Iſſue was, that the Recovery was by Co- 


din; and it was found tor the Plaintiff; he had [udgment, which was 
reverſed in the Exchequer-Chamber ; For A. might recover this Land by 
Verdict, and without Covin, under a Title derived from the Plaintiff him. 
ſelf; theretore the Plaintiff ought tv ſhew that A. had an elder Title to the 


laid Leaſe made to the Plaintifl. Jenk. 340. pl. 45. 
855 of Q | | 12. In 
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Cired 8. 17. If a Man ſells Land with a Covenant for quiet Enjoyment Tit h 
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Covenant. 


_ 


„ 


12. In Actions on Breach of Promiſe or Covenant tor Enjoymegt & 
againſt Incumbrances, the Plaintiff ought ro few a lauful Iucu 10 
Cro. J. 425. Paſch. 15 Jac. B. R. Broking v. Cham. 

13. The Leſſor made a Leaſe tor Years, and covenanted that nn, 
nor his Executors, or Heirs, ſbould interrupt the Leſſes, but that be ſhi, 
quietly enjoy during the Term. In an Action ol Covenant brought for th, 

Entry ot the Executors, it was adjudged that the Plaintiff nec nh A. 
that the Hxecutors entred by an elder and good Title, tor as to the Þ| 
riff it is all one, whether the Action is brought againſt the Coyenys; . 
or his Executors, bt if the Entry had been by a Stranger, then he jy} |, 

jorth an Entry by an elder and good Title. 2 Roll Rep, 21. Paſch. 16 If 
B. R. Forte v. Vines. 3 5 5 

14. G. L. brought an Action of Covenant againſt N. M. and declar 
that C. C. had granted the next Avoidance of the Church of D. tor? 
and that IN. MH. was his Executor, and that N. M. affiened this ;; 1; 

IL. his Executors, and Aſſigus, to preſent to the ſame Church wheq ;; ; 
hall become void, and covenanted that the ſame Perſon, who jhall be fe . 
ſeated by him, ſhall have and enjoy that without the Let er Diſturb ance 
the ſaid C. C or IN. M. or any of them, or any by their Procurement; a 
after &. L. preſented F. S. and after F. V. preſented ancther, clamns , 
firſt and next Avidance by the Procurement of C C. and ruled thy: l. 
claration was not good]; tor it og to ſay that C. C. granted to H 
next Aunidanet, and procured him to diſturb, and that by his Prourny 
he was difturbed ; Athow laid, it ſeems to me to be but little Diflerencen 

ſay he diiſeited me by the Procurement of J. S. and he commanded |. $ 

_ todilicite me, and he did that accordingly at his Command, . 
Paſch. 19 Jac. Lewings v. March, | 


* 
5795 141 
1. „et 
29 


15. Leaſe for Life by A. to B. A. covenants for him and his Heir, 
that he would ſave B. harmleſs from any claiming by, from, or in 
tim, A. died. A's Wife brought Dower, and recovered. B brought n 
Action of Covenant againf the Heir; Adjudged againft the Heir, M. 
cauſe the Wife claimed under her Husband who was the Leſſor; bu; 
rhe Woman had been Mother of A. the Action would not have lain ag 
ihe Heir, becauſe ſhe did not claim by, from, or under A. Och 
+33. Trin. 21 Jac. and ſays it was ſo adjudged 11 H. ). 7.b 
16. In an Action of Covenant to perform Articles, which were, tu. 
the Plamtiff ſhould hold and enjoy Lands tree from all Titles and Inc. 
erances, and for Breach the Plaintiff ſbeweth that B. died ſeiſed, ant 
Mie had Title to Dower, to which the Plaintiff demurred ; and 
Car. this Covenant goes to the Land, and there can be no Diller 
between a Covenant to diſcharge the Land of all Titles, and that t. 
Detendant ſhall hold the Land to diſcharged ; Judgment tor the Pla 
tilt Niſi. Keb. 937. pl. 53. Trin. 17 Car. 2. B. R. Andrews v. Ti: 
„ Ne | e | | | 


Ws 


NM. 220. any Diſturbance &c. theſe Words muſt be intended a /:w;4 


. Hut | | X : 1 5 
bee the turbance. Vaugh. 119. 122, Paſch, 21 Car. 2. C. B. in Cate of Hays\ 


the Diſ- 18, But per Vaughan. If the Covenant be expreſs that he full e, 
3 _ his Term w:7hout the Interruption of any, whether ſuch Interrupcio! * 
conſider awful or torticus, there the Leſſor ſhall be charg'd for the tori 
the Word Entry of a Stranger, becauſe the Covenant can have no ocher Mes 
drive the ; — OF Fe OE. by 05 ll 
Leſſee to bring an Action of Treſpaſs, but he may maintain his Action of Covenant. ©" 
4:7. Paſch. 1 Jac. 2 B. R. Croſs v. Young —Where the Words of Covenant were, that he 
quietly enjoy two Cloſes againſt all claiming or pretending to claim ary Right in them. This c. 
al Interruptions whatſoever, 10 Mod. 384 Bill, 5 Geo. 1. B. R. Chaplain v Sourhg?” 


«1 
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2 I Te ITT Ad EEE ee 9 | 
8 19. The Detendant covenanted that the aint ii ſhould enjoy Blach- { 
by I Acre without any lawful Let, S241t or Interruption, tminediately after the | 
ice, : Death of Z. and the Plaintiff ſvews in his Declaration Hat the Lands i" 
SPY : were part of the Dutchy of Cornwal! and did belong 70 the King; and that | 4 
* : he by his Letters Patents had convey a them to F. F. &c. The Detendant | | 1 
7 = demurred becatiſe the Plaintiff did not allege an Entry, and lo could not be 1 
N ä diſturbed. Per. Cur. rhe Declaration is good enough, tor having ſer | 4 
1 | ſorth a Title in the Patentee of the King, the Plaintiff all not be en- q 
N E forced to enter, and ſubject himſelf to an Action by a tortious Acc. 9 
„%% Judgment for che Plaintift. Freem. Rep. 122. pl. 143. Trin. 16)3. 9 
/ eo rr ng 4 4 
at 280. The Detendant leaſed Lands to the Plaincift, and promiſed that 1 
de 1 he ſhould enjoy it quretly, Without | Interruption of any Perſon ; and the 1 . 1 
7-1; Plaintiff eus an Interruption, Cet doth not foe any Title in the Interrup- 9 
7 tir, nor any lawful Interruption. The Court gave Judgment tor the | 
= Plaintiff, upon the Authority of Dyer 328. and Hob. 35, And Wyl4 
5% that where in a Deed a Man covenants, that he hath a good Right 
ar. o convey, Sc. and that the Party all quietly enjoy, one Covenant goes to | 
ww 3 the Title, and the other to the i of/e/fron. Freem. Rep. 450. pl. 612, | | 1 

WO 21. In Covenant the Plaintiff declar'd on a Demiſe of & Meſſuage ro - 1 


E L De. 


Het the Defendant together with a Garden, and an Houſe of Office at the 


upper end thereot, and covenanted for Enjoyment of the Premiſſes ſo demiſed, wy | 
, . and aſſigns a Breach, that the Defendant had built a Houſe on part of the Oo | 
3 © Ma Garden, whereby the Plaintiff cord not have the Uſe of the Carden, ac- | 7 | 
Vin. c80rding to the Form aud Effet of the Demiſe ; the Detendant pleaded, 

© that norwithſtanding the ſaid Building, the Plaintiſf might huve the 
Yet 1 Uſe of the Garden according to the true Intent of the ſaid Demiſe, and 
g = = traverſed, that the Building did hinder the Plaintiff from the Uſe there- 
ught in of, according to the true Intent of the faid Indenture; and upon Demur- 15 
1 ler it was adjudged, that the Uſe of the Garden is the Uſe of the 3 
1 bod whole Garden, and not a Paſſage only to the Houle of Office; and te 
e Traverſe is of more than alleged in the Breach Secundum veram Iaten- 5 — 
Gold tionem of the ſaid Indenture, and the Court cannot underſtand the | © 1 
1 true Meaning of the Indenture but only by the Words in it; and - | 
3 I judgment tor the Plaintiff. 3 Lev. 167. Trin. 36 Car. 2. C. B. 
1 %  - Kidder v. Welt. --- 3 5 


Mee 


en 6, — 
— — . — 
— 


1 22. A Suit in Chancery for Wafte tho' groundleſs, is no Interruption 4 
and 2 Diſturbance within the Covenant for quiet Enjoyment without any. 4 
Hilke manner of Interruption, it not touching che Leflee's Eſtate or Title. i 
that 128 2 Vent. 214. Mich. 2 W & M. in C. B. Morgan v. Hunt. 9 
ne P „23. All which aid Profits, Salaries, Penſions Cc. of the ſaid Office I do Vent +9. il 
15 = hereby engage my ſelf, that the taid A. ſhall receive and enjoy during his Liſe, S. C. in C. i 
and that I will not receive any Part thereof during A's Life. This was a B. -- 4 Mod: i 

t wil Covenant from one that was admitted to an Office to him that reſign'd 43-10 5-5; 4 
ot 06 the ſame. The Court of Common Pleas were of Opinion that this 4 
Hase Agreement did not bind the Covenantor to pay the Money. But Holt iq 

[ 


Ch. J. and Eyre doubred of that Matter; Bur all agreed that A. muſt 
| ſhew tor Breach that he could not receive any of the Money. Carch. 

189. Mich. 3 W. & M. in B. R. Killigrew v. Sayer. Pe” 

24. Covenant in an aſſignment of a Leaſe, that the Aſſignee ſy0uld Skinn. 399. 
A quietly Enjoy &c. free and clear of and from all Arrears of Rent; the pl 3t- 5. G 
Y Breach aitigned was, that the Rent was arrear, and not paid; tne De. Son 
tendant pleaded that he left ſo much Money in the Hands of the Plaintiſß, Sali. 196. 
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9 7 = _ — he 5 
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4190100 N 
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int. 85 ea Imeentione to pay it over to the Leſſor in diſcharge of what Rent was then pl. 2. 8 C. 

har be arrear &c. And upon a Demurrer this Plea was held good notwith- che, Court 

1 855 ſtanding the Objection, that the Intention was put in Ifſue; tor it en that 

I been Ad folvendum, it would have been good, and in this Cale Ys = ano 
13. 5 J Ree Plainti 


ä — 


2 


428 Covenant. 


but held Plaintiff might have replied, Non reliquit &c. in matibus ſuis 4 ©; 
clearly tht vend', &c. 4 Mod. 249. Mich. 5 W. & M. in B. R. Gritfiti v. 11, 
It ha 7 : 2 | . 
been ſreliquit riſon. | 
ad {olven- 


dum it had been good, ind that Non reliquit Modo & Forma had been a good Traverſe, 


» 
\ 


25. Vendor covenanted that Vendee ſhould enjoy, guietly and cha, 
acquitted of and from all Grants c. Rents, Rent-charges Sc. whai(. 
ever. An annual Rent of 11s. 6d. was payable thereout to the Lord 

ot the Manor, as a quit Rent incident to the Tenure of the Lands ſola 
This, tho” there were no Arrears due of the ſaid Quit Rents, was held 


er tot. Cur, clearly a Breach of Covenant, and Judgment accordine. 
2 5 Comyns's Rep. 180. Trin. 8 Ann. Hammond v. Hill. 

10 Mod. 26. A Covenant to enjoy without Diſturbance generally ſhall be con. 
38. 1 ſtrued a Diſturbance by legal Title, but where a Man covenants expre 


8 R. Chap- againſf thoſe who claim or pretend to have a Right, the Breach is well 
lain v. South- atſigned tho” the Diſturber has no legal Right. Comyns's Rey, 2), 

_ = pl. 1279. Mich. 2 Geo. C. B. Southgate v. Chaplin. 
ch e ſaid, that ſo was the plain Intent and Meaning of the Parties; For if it was to extend 
to legal Claims only, then the Tenant would be put under rhe Hardſhip of trying the Right to; 

the Landlord; which was the very Thing the Tenant plainly delign'd to prevent by this Covenant 


27. A. Covenants that B. ſhall quietly enjoy, and that he will ug 
do any Thing to moleſt, hinder &c. Setting up a Gate croſs a Lane, through 
_ which there was a Way to the Land, is a Breach; Adjudg'd in C. B. 

and affirm'd in B. R. It was urged for the Plaintiff in Error, that 
nothing appear'd in the Replication to ſhew that the ſetting up the 
Gate was unlawful ; for there may be another Way which might make 
it neceſſary and lawtul to ſet up a Gate. But per Cur. this appearing 
to be a neceſſary Way for the Enjoyment of the Cloſe it is not material 
to B. whether it is ſer up by Right or Wrong. For in either Caſe, it 

it is an O/ftrudion, it ought not to be erected there. 8 Mod. 318. 
Mich. 11 Geo. Andrews v. Paradiſe. „„ 


— 


(A.a) That it is clear of, and diſcharged of inc 
birances, and ſhall be ſaved Harmleſs. 
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1. IF a Man be bound to make a Feoffment of certain Land diſtharg's, 
© I and after makes the Feoffment, and Sergniory is iſſuing out ot is 
yet the Bond is not torteited ; For this is a Thing of common Rigit 
Br, Condivions. pi. 126. cites , TJ 5. 
2. The Earl of H. covenanted with the Lord C. to make him + WF 
good ſure ſufficient and lawful Eſtate in Fee-fimple of the Manor 0 By 
D. before Eaſter, diſcharged of all former Incumbrances except Lease, 
_ where upon the ancient Rent, or more is reſerved; after, and betore ch: 
Feoffment he made a new Leaſe rendring the ancient Rent. By the Of 
nion of 4 contra 2. is no Breach. Dy. 139. pl. 34. Hill. 4 P. & . 
Huntington v. Clinton. FVP 4 
3. A. bargained and fold Land, and covenanted that it ſhould e 
ditcharged ot all Charges. He had granted a Rent before to begin ?? 
Years after; when the Rent begins it thall be ſaid a Breach. Arg. 
Goldsb. 59. cites it as adjudged in 8 Eliz. 3 
A Man levies 4 Fine of certain Land, and after covenants that the 
Land is diſcharg'd of all Acts and Incumbrances done by him, 75 5 6 
| | 10 
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92 tr 


a | 1 | Fe 85 8 Fo p . G | : As : | \ e 
Truth the Po- Fine was not paid. Per Dier it is clear that the Co 


8 naut is broken; For all the Lands of him that levies the Fine are 
-harreable for the Poſt. Fine, and eſpecially this Land of which the 

Fine was levy'd. Dal. 78. pl. 11. 14 Eliz. Wy 

Covenant &c. upon an Indenture reciting a Leaſe made by 1 

p 1 Meſſuage, &c. in which Indenture the Defendant covenanted, that 
"1 he Original Leaſe was good and not incumbred; then he aſſigned the 
{0 Bb that A. and B. claim'd a Title under the Defendant to part 
- Premiſſes by Virtue of a Leaſe which he made to them; the Defendant 
3 leaded 15 to Parcel, that A. aud B. had no Title under him, and as to the 
15 Rehdue, that the Plaintiff had Notice of the Leaſe before the Defendant 


"ned the Original Leaſe to the Plaintiff, and that after the Death of 
115 "ther Tenant B. attorned Tenant to the Plaintiff, upon Demurrer to 
chis Plea the Plaintiff had Judgment. 1 Lutw. 317. Levett v. 
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ell * 
2355 3 1 i 
xterd | | 5 . | | vey WE Ws 9 
2 (B a) That the Lands are or ſhall be of ſuch a Va- 1 
> lue. Extent thereof. | i 
I mt „„ 
wy . A Covenant that Lands limited in Fointure with ſeveral Limitations i 
that over, ſhall continue for ever of the Annual Value eee 
D » WF exicnds to all the Limitations as well as to the Fointure Eftate, Lord | 
make ay Nm Rep. 365. Mich. 10 W. 3. Anon n j 
earing 2. If H. Limits an Hſtate to A. for Life Remainder to B. for Life, | 
Atera  ££1n9inder to the 1/7. 2d. Ec. Sor of their 2 Bollies, Remainder to his i 
aſe, it 3 cn Right Heirs, with ſuch a Covenant annexed to it, that the Lands l 
J. 318. fſtould be and for ever continue of the Value of 200 l. a Year, it I 5 1 
tend to the Eſtates for Life, aud the Eftates Tail; but if for Default of e iq 
Tue of the Bodies of A. aud B the Reverſion deſcends to the collateral or . . i 
„ lineal Heir of H. he ſhall never take advantage of it, becauſe he is nt | 
EY privy to the confederation of the Deed nor party to the Deed, nor is his 
Eftate raiſed by the Deed. But if in ſuch Caſe the Remainder had been 
ncum— limited to the rig ht Heirs of A. or B. or of F. F. they might ſue upon this 
25 Covenant becauſe they had taken by the Limitation of the Deed, and 
are privy to it. Per Holt Ch. J. Lord Raym. Rep. 366. Mich. 14 
C ee e . 
OUT ot It 7 OY. 
. Righ. 


| (C.a) Where it reſtrains the Generality of the Grant 
Ke. the Covenant being particular, and referring 
to Words, viz. until &c. thewing the Intent. 


zefore i: i 

on i 1 A Is bound to B. to make him a ſure and ſufficient Eftate of the 5 Rep. 23. 

3 e tne Manor of Dale by the Advice of J. F. If J. S. adviſes? in Lamb's 
11%! ne Eſtate, and it is not ſufficient yet the Obligation 1s faved ; b ee Bo as 

ſhould de the Juſtices of be 2 _— „„ „„ 
begin 20 1 ultices ot both Benches; Qui amat periculum in Periculo petibit. 8 P. 

0 4 15 the Condition of the Obligation had been to make him a 7 22 

ch. Als bim 


date; the Obliger is to do it at his Peril. If it be to make a jure EL 
date as the Oliig ee or bis Counſel Hall adviſe, the Obligee ought to cer- 
uy what Eſtate he will have, and if it be not ſure, yet the Obliga- 

R | 1102 


r 


Covenants. 


5 — SS... f . 
tion is not forteited ; for it is left to the Judgment of the Obligee an 


his Counſel to adviſe a ſure Eſtate, Jenk. 128. pl. 60. Cites J. E 
„ 3 I 5 
Oro. E. 6%. 2. In a Leaſe by Demiſe, Grant Sc. there was a Covenant for Life 
S. & ST. Bs 33 N ene 1 et J 
held by Let Enjoyment without HEviction by Leſſor or any claiming under His 
Popham; It was held by Popham Ch J. and the whole Court, that the fn Ba. 
but Judg- preſs Covenant qualifies the Generality of the Covenant in Law, aud te. 
ment was ftrains it by the mutual Conſent of both Parties that it thall not ex. 
8... tend further than the Expreſs Covenant; For Clauſula Gencralis non 
the Pleading. | N | # i ie 2 
fertur ad expreſſa. 4 Rep. 80. a. Trin. 41 Eliz, Nokes's Cafe, alias. 
E 5 Silke 
On 2 1 0 3. A. and B Fointenants for Years of a Mill ; A. grants his Miicy t 
P. u dg. F. S. and dies; B. not knowing of the Grant by A. and fo thinking 
adjornatur. , EE | 1 1 ing 
Cro. himſelf intitled to the whole as Survivor grants the Mill, Lands & 
J. 233. pl. and all his Eſtate, Title &c. in it to J. N. and covenants that F, . 
2.8.C. ad- ſhall enjoy for any Act by him &c, J. S. evicted J. N. of a Moiety ; ad. 
Jornatur- judg'd and affirmed in Error that Covenant lies. For this Cafe j 
——  Bulſt. 2 Aa” „ no WO} 18 
2. 8. C. ad. not like to Nokes's Caſe 4 Rep. 80. b. For there the Grant was on 
judged in good for the whole and became ill by Eviction aſterwards, and therefore 
C. B. and the Covenant enſuing qualified the General Covenant. But here the 
F Grant according to the Purport of it never was good ; For B. had no 
B. R. by 4 Power to grant the Moiety of A. that being granted away by A. to 
Judges a- S. and yet in B's. grant to J. N. he has expreſsly granted the Mill, and 
gainſt — and &c. ſo that the Grant being Defecf ive at firſt as to a Moieth, 
2 3 which is the Subſtance and Agreement of the Parties, this does not 
v. fohnſon, Quality the General Covenant. Per tot. Cur. Yelv. 175. Patch 5 Jac, | 
8. C. adiudg-B. R. Johnſon v. Proctor. e e 5 
r EE „%% e | 
and nothing was ſaid, —— 8. C. cited by Yelverton J. as a Caſe in which he was of Count, 
Litt. Rep. 205, 206. Mich. 4 Car. ——S. C. cited Arg. 2 Show. 430. e ow nd 


4. Tenant in Fee-ſimple grants 100 Trees to B. and covenants that 
B. may take them within 5 Tears ; the Grant implies an abſolute Li- 
berty to B. to take; but it the Covenant were on the Part of B. nit to 
take after the 5 Years it would not extinguith his property, nor conſe- 
quently his Power to take them after the 5 Years, and therefore if he 
took them he might plead Not-Guilty in Treſpaſs but thould be an- 
ſwerable to an Action of Covenant tor it; Per Hobert Ch. J. Hob. 
193. Hill. 12 Jac. in Cale of Stakely v. Butler. 
5. Condition was that if A. ſhall truly exerciſe his Office of c. ans 
alſo ſhall Quarterly make his Account of all Monies by him recetv'd fir 
Cuftoms, and Pay all Monies by him receiv'd, and do Account at ſuch 
Times as he ſhall be thereunto reaſonably requir d that then &c. the 
Clauſe of rea/onably Requir'd goes only ro the Payment of the Money 
being the laſt Antecedent, and alſo the Account is limited to be mace 
Quarterly and expreſs'd by Words, and therefore the Words cant 
extend to it. Litt. R. 101. Trin. 4 Car. in Scacc. The King . 

Points. 1 VVV 8 
6. In Covenant the Plaintiff declared, that the Defendant ſold Lands 
to him which he had Parchaſed of one Woulaſton, a Truſtee for the Hale 
of Delinquents Eftates, and covenanted, that he was ſeiſed of a good Eftate 
in bee according to the Indenture made to him by Woollaftone and aſſigned 
the Breach, that he was not ſeiſed of a good Eſtate in Fee; the De— 
fendant pleaded, that he was ſeiſed of as good an Eſtate as \V oolatto! 
&c. conveyed to him; The Plaintiff Demurred and had Judgment; jor 
the Covenant was abſolute that he was ſeiſed of a good Eſtate in Fee, 
and the Reference to the Conyeyance by Woolaſton ſeryes only to the 
| | Limitatich 
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Limitation and Quantity of the Eſtate, and not the Defeaſibleneſs or 
Indeſeaſibleneſs of the Title. Lev. 40. Prin. 13 Car. 2. B. R. Cook 
v. Founds. 3 5 BY 
% The Defendant granted a Fee Farm Rent to the Plaintiff, 
and covenanted that he was ſeiſed in Fee, and had good right to ſell; 
and in an Action ot Covenant the Plaintiff alligns the Breach, that the 
| Defendant had no good right to Sell, he having Purchaſed it of the late 
Truſtees for the Sale of the King's Lands, pleaded that it was farther agreed 
in the Indenture, that all the Covenants therein ſhould not extend farther 
than to Ads done by the Vendor and his Heirs ; whereupon the Plaintiff 
Demurred and 7zhough it was placed at the end of the Takes, far dif= 
tant from the other Covenants it was adjudged, that this had qualified the 
firſt Covenant, and reſtrained it to Acts done by the Covenantor. Lev. 55. 
Hill. 13 & 14 Car. 2. in B. R. Brown v. Brown. 1 | 
8. Leſſor of certain Gravel-pits in Black-Acre covenanted that he his Keb. "775. 
Heirs, Aſſig us or Undertenants would not dig or ſell any Gravel there, In pl. 11. S. C. 
Covenant brought by the Letlee he aſſigu d the Breach, that J. S. ag dornatur. 
ndertenant dug and ſold Gravel in other Pits in Black- Acre, It was ob- 
' jected that Covenant extended only to the Pits demiſed ; but the Court 
geld that it ought to be intended of other Pits in the Cloſe and not of 
thoſe demiſed to the Plaintift, and Judgment fot the Plaintiff, Lev. 


144. Mich. 16 Car. 2. B. R. Burman v. Aſton. 
9. A prior Covenant ſhall not be reſtrained by a ſubſequent one when 
they make but one intire Sentence, and not diitinct Covenants, in which 
Caſe the Conſtruction muſt be upon the whole Sentence. Saund. 58. 
paſch. 19 Car. 2. Gains ford v. Griffith. 5 VVö'Ü ! . 
10. Jo where there are reſtrictive Words at the end of the laſt Sentence, 


* * — — — —ä—ũàñ— .! —— er tron ts 
— 1 — 


and may be indifferently applied to both the Precedent Sentences. Ibid. 
11. And a general Covenant in Law may be reſtrained by a Particular 
// JJ 
12. Again it a reftridive clauſe be in the firſt or the laſt Part of a Sen- 
tence, or at the beginning of the firit or ar the laſt Sentence, which 
in good ſenſe may be applied either to the one or the other, there it 
thall extend to both Sentences, Ibid; EEE: „„ 
13. But if ſuch a Sentence be placed in the Middle of one or both Sen- 
8 Contra. Saund. 60. Palch. 19 Car, 2. Gainsford v. Grit- 

14. In the Condition of a Bond to perform Inſtructions in a Paper an- 3 Keb 45. 
nex d &C. reciting, that whereas Lord A. had deputed F, Deputy Poſff- Pl. 21. S. C. 
Maſter of the Stage of O. to execute the ſaid Office for 6 Months, if the ſaid de ent 
: ; 3 5 ; or the De- 
J. Hall for and during all the Time that he ſhould continue Poſt-Maſfter &c. fendant Nift 
perform the Inſtructions in a Paper thereunto annex d &c. Here, though — 
the Words (during all the Time &c.) are indefinite, yer by the In- 59. pl. 40. 
tention of the Condition the Obligor is not to be anſwerable for T. tor? - bar 
any more Time than the 6 Months ; the Condition ſhall refer to the 8 
Recital only. So in a Condition it was recited, that a Sheriff had con- tion vas but 

ſtituted ſuch a one to be Bailiff of a Hundred &c. if therefore the ſaid for fix 


rants here are only ſuch as were directed to him as Baililt of the Hun- was ound 
dred, and not other Warrants. 2 Saund. 413, 414. Paſch. 23 & 24n0 longer; 


Car. 2. Lord Arlington v. Merrick. and had it 
| | | | been during 


pe Continuance of the ſaid Deputation it had been out, and here it is all one ; and judgment {o: the 
/Cendant.. | | | | Ro By 


15. Where the Generolity of the Crvenants were reſtrained to As of his 
n, but there was one Covenant abſolute, as that he had good and law- 
ul Power to graht &c. which was contrary to the Intent of the Parties 


and the Tenor of the Decd, it was relieved, Fin. R. go. Hill. 25 Car. 2. 
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— Ibid. 


S. C. it is ap- 


Detendant ſhould execute all Warrants to him directed then &c. War— de Ser 
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| M-+ Rep. 16 Charles Harward in Cont; deration. of Martiage, and \1 larriay Ve 
16 June. Settlement, covenants „That he the ſaid Charles Harward ſhall and 
n wilt, by Deed or Deeds in his Lifetime, or by his Will, one, grant, 
Bradford 88 convey, ſettle or deviſe for ever, all other his Lands &c. and ul Right! 

© 9 « Title Cc. after his and his Wites De ah, unto the ſaid Katherine 111 
Daughter, and ſuch Child or Children of her the ſaid Kathering hi, 

” Dang her by A C. her intended Husband, to be legetten in ſuch Manner 

* and Proportion as to him the ſaid C. Harward ſhall ſeem meet, and | att 

8 not, neither will, give or grant to the ſaid Katherine his D auzht er any 

& further or other Hſt ate therein than for her Life; provided that the ſaid 
cc "Katherine, or any Child or Children of the ſaid Katherine, by the aid 
% H. C. to be bepotten, ſhall be living at the Time of the Death of þ; 1 the 

c (aid Charles Harward, and not otherwiſe.” 

Lord Chancellor faid, The firſt Thing is as tothe Conſtruct ion of the 
Cov enant; The next I Hing! is as to the Rents and Profits of the Estate 

01 Charles Harward.—By the Covenant he put himſelf under an Obll. 
gation to diſpoſe of the whole Ellate ſubſert to the Eſtate tor Lite t 
his Wits. 

By the Will he gives the Whole Eſtate to Traſlees and their Heirs 
to the Uſe ot his Grandſon for Life, Remainder to his firſt and other 
Sons in Tail, then to his Grand-daughter, and the Heirs of her Bod; 
Remainder 0 his own right Heirs, 1. e. to his Daughter, who is his Heir 
at Law. He directs that his "Truſtees ſhould preſent ſuch Perſon to the 
Church of Tallerton as his Daughter ſhould appoinr. All the Benefit 
that his Daughter was to have out of his Eſtate, was the next Preſenta- 
tion to Tallerton as his Daughter thould appoint, (probably he intended 
the ſecond Husband) and the Remainder in Fee, although the took the 
ſame by Deſcent, not 1 by the Deviſe. — And what ariſes TY 
rhis Covenant ? 

On this Covenant there are two 8 

iſt. Whether Charles Harward was under a Neceſſity of giving atiy 
Thing ar all to his Daughter? if not under a Neceſſity, whether the 
Diſpotition he had made in Favour of his Crand-children was good or 

not ? And then another Queſtion, that ſuppoting he was under a Neceſ. 
lity of giving ſomething to his Daughter, What that ſomething was! 
Whether the was to have an Eſtate in the Whole, or whether it was ig 
his Power to adjuit the Proportions between her and her Children, at ad 
leave her ſome minute Thing or Part? 
| The Words are, unto Catherine his Daughter, and fach Child or 
Children, and it che Word (or) disjoins the whole, then it is clear be 
had an Election to give to any Child, or roall the Children excluſive a 
the Daughter, and it would be equally clear to give | it to the Daugiter, 
exclulive of the Children, were it not tor the reſtrictive W. orus, whi Cl 
_ exclude him from giving her a greater Eſtate than for Life. 

In the Caſes mentioned, (to wit) Co. Litt. 225. a. 1 Le. 14. Mo. 23 
the Rule 1s laid down generally, (See the Books) bur Cates may heppei 
trom the different Penning of the Clauſes, where the Intent of the Par 
ties may appear fo clear, that a Conjunctive thall ſtand for a Disjunctive. 
and a Disjunctive tor a ConjuaRtive, but the Court ought not to do Vi- 
lence to the Words where there is not any Thing iu them to take aWs) 
the natural Senſe and Meaning of thoſe Words. 

In this Caſe, if the Words had been only to the Daughter, and to uct 
Child &c. as to him ſhould ſeem meet, then the Daughter muſt have bt 

ſomething; but the Word (or) afterwards makes the Difficulty. 

It che Woids had been, I give ro my Daughter, and ſuch Child 
my Daughter &c. as he thould think fit, or to my Daughter and 
Children of my Daughter, there would be no Neceſſity there { foal 
be a Conitrudtion to vary the W ones, or put (or) for Land, but bes 
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8 Covenant. © ha 
V ee , 1 | 
were is no Violence done to the Words to uſe the whole in the Dis- 
WG *:nctive, it may be taken in that Sente, and therefore he rather thought | 
1d ther would be taken in the disjunctive Senſe throughout. NE — 
. Provided that the ſaid Katherine, or any Child or Children &c. | 
kr What Event was here to be provided for? If the Daughter, or any | 
his Child or Children were living, the Proviſion was to take Place. 
his If in the Beginning the Words are to be taken in the Conjun&ive, ſo 
ner as ro oblige him to give lomething to the Daughter, then the laſt Words, 
all which are plainly in the Disjuncttve, would bind him to convey to his 
3 Daughter though his Daughter was dead. Another Reaton why he 
ſaid thought the Words thould be taken in the disjunctive Senſe was, from 
ſnid rhe other Proviſion that was made, that he ſhould not, nor would give 
ah or grant to his Daughter any further or other Eſtate than for Liie.— 
; He is bound to make 2 Diſpoſition of the whole; he might give the 
the whole to his Paughter, but that was not his Meaning. — This is put up- 
tare on him by negative and reſtrictive Words —The Family, not the 
5011 Daughter only, but the Iſſue of the Marriage, was chiefly under the 
te to Conſideration of the Parties. 4 „ 
3 With regard to the Daughter, he might chuſe Whether he would or 
[cirs, would not give any Thing to her, bur he might her an Eſtate for Lite 
other it he thought fit. i „ 
ody, Another Reaſon, and that is from the whole Tenor of the Covenant. 
; Heir If the Words (in fuch Manner and Proportion as he ſhould ſee meer) 
to the reler to the Children only, and the Power of Diſpoſition is not over the 
eneft Whole, and the Daughter muſt have an Eſtate for Life in the whole in 
ſenta- all Events, it would be an abſurd Proviſion to fay, I give to my Daugh- 
ended | ter, or her Child or Children &c. provided that I do not give her 
ok the more than an Eſtate for Lite, is plain, if not, to put them all under one 
ſes by Reſtriction, chat Negative is far from attording an Argument for the 
: Conſtruction contended tor, for the Event was uncertain whether ſhe _ 
oY OO 460 0 7. 8. Se 
ng any But if the Daughter was under the Power of her Father, he might 
\er- the give her as minute a Part as he thought fit, if he was under a Neceſſity 
00d or of giving ſomething to her, what that was to be was in his Diſcretion, 


Neel. WW but not more than an Eſtate for Life. A further Reaſon tor taking the : 
& Was Words in the Dis) unctive is, that it ſeems to have been the Intent, and 
Msn do be ſtipulated that he might give to one, or 2, or to 3 &c. in ſuch 


en, and Proportion as he thought fit. 5 . 5 
hat he relied chiefly upon the Words of the Proviſo (provided that 
hilde id Katherine, or any Child or Children &c.) — The Authorities ſeem 
Clear h: do warrant this disjunctive Senſe, but the Reaſon of the Thing chat a- 


1oſive of niſes from the ſame Place and Words doth warrant this Conſtruction. 
au zhtet, 4 And as to the negative Words, that he ſhould not, nor would give or 
s, Which WW Stant any further or other Eſtate, do refer to the ſubſequent Words 
ks W (tor her Life.) Ir was to be leſt in Doubt, whether ſhe thould have 
eren that, or not, and the other Clauſes will fall in with ic when the 
= hole is taken disjunctively.—He has done as far as he was bound to do, I 
be was obliged to convey the Inheritance for ever, he has by his Will! . - 


Mo. 239 
y R200 
t the Pal 


SjUnEttve, = given to his Grandſon an Eſtate Tail, Remainder to his Grand-daugh- i 
0 do Vie ber in Tail, Remainder to his right Heirs. b i 


Make awe) 


His Lordſhip's preſent Thoughts were, that Charles Harward had 1 
wg underſtood the Covenant in the right Way, that he would not take any | 


nd to {uct Thing from the Grand Children which he had given them, bur the 
t have 4 Rents and Profits are to go tor the Benefit of the Plaintiſf Charles; 


And decreed accordingly. 
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(D. a) Negative and Affirmative Covenants. 


| Con. 
ſtruction and Pleadings. 


t. A F/rmative Covenants do not take away the Power which the Lau 
4 gives; As where Leſſor covenants that Leſſee may take Hedge. 
boot &c. by Aſſignment, yet he may take it Without Alſignment; Arg 
Cro. J. 481. cites D. 19. bb, pl. 115. &c. Trin. 28 H. 8. Anon!!! 
Hob. 173. 2. Leſſor covenanted that Leſſee ſhall have ſufficient Hedgeboot by Aen. 
3 8 ment of the Leſſor's Bailiff, Bauldwin and Fitzherbert held thut he my, 
may rake take it without Aſſignment ; For the Law by Implication gives it % 
it without him, but Shelly e contra, D. 19. b. pl. 15. 28 H. 8. 0 
,, 5 . | „ ons 
but otherwiſe had it been in the Negative. 


Ibid. Marg. 3. If A. leaſes 2 Acres of Meadow to B. and covenants that it ſþall jy 
pl. 117. cites }Jawfu} for B. to cut the Graſs at the Aſſignment of A. yet B. may cut the 
| 1 & Graſs notwithſtanding thoſe Words; Bur if B. covenants on his Par 
C. B. Brown in a Negative, Action of Covenant will lie; or if it was a Condition, 
v. Eyre, which is a Negative in Law, as Proviſo that he ſhall not &c. without 
v here the Aſſignment &c. in this Caſe if he does, then clearly A. may enter; 
; e in the other Caſe it is a Grant of the Leſſor in the Affirmative; 
1 take Be Per Baldwin and Fitzherbert; but Shelley e contra. The Reporter 
per Viſum W Quære bene Caſum. D. 19. b. pl. 116, 117. Trin. 28 H. 8. 
Cu ſtodis, an „„ | : NC 8 „ — 1 
hate Andere held, that 20is being in the Afirmative the Law clearly does not take away the Lilert) 
given to the Termor by the Las, but that he may well take Without View of the Keeper, Quod Glan. 
vil conceſſit, unleſs it be according to 29 E. 3. 91. quod non liceat capere niſi per Viſum Cultodis &c. 


4. Debt on Bond for Performance of Covenants in an Indenture, 
whereof ſome were in the Affirmative, and ſome in the Negative; De- 
fendant pleaded a Performance of all the Covenants penera/ly. Upon De- 
murrer it was adjudg'd tor the Plaintiff. Cro. E. 691. pl. 29. Trin. 4 
JJ CUES ine; 1 
5. In Debt upon an Obligation condition'd to perform Covenants of Un- 
_ der-Sheriff *s Bailiff, Part in Negative, Part in the Affirmative, the De- 
fendant as to thoſe in the Negative pleaded negatively, and thoſe in the A, 
Jirmative, that he had obſerved them; to which the Plaintiff replieth, that 
the Defendant was not aſſiſting at the Arreſt of J. F. to which the Deten- 
dant demurred ; the Court conceived the Plea ill, without ſhewing how 
he had performed them, and yet the Replication is good to thew 3 
Cauſe of Action; for the naughty Plea was a Trap that the Plaintiff 
ſhould have demurred, and ſo no Cauſe of Action would appear; Judg- 
ment pro Plaintiff Niſi. 2 Keb. 405. pl. 21. Mich, 20 Gar, 2. B. R. 
Clavell v. Galle. . „ 
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Covenant. 4385 


(E. a) Diſtinct and Independent Covenants. What 


{hall be ſaid ſuch. 


. Covenanted, that notwithſlanding any AF gone by him, he Litt. Rep. 


* was ſeiſed in Fee, and alſo, that there was no Re ver ſion 1a the % & Cra- 
| Crown, and turther, that it was of the annual Value of 3001. a Year, The 


tord v. Cra- 
nn 


Court upon the firſt Argument reſolv'd, that the lait Covenant was ab- held accord- 


ſolute and diltin&t, and had no Defendance upon the firſt Part of the ingly by al! 
Covenant. Cro. C. 106. pl. 8. Hill. 3 Car. C. B. Crayſord v. Cray- Os 2 E 


| | ed for the 

| | 4 5 TD - 1 Plaintiff.— 
8. C cited by North Ch. J. 3 Lev. 46 Trin 33 Car. 2. C. B. in Caſe of Nervin v. Mills, which 
was, viz Covenant &c. in which the Plaintift declared on a Feoffment of Lands, wherein the De- 
fendant's Teſtator code nanted, that notavit] ſtanding any thing by him done, he was ſeiſed in Fee &c. with- 


out any Condition &c. And 2dly, Fhat be had full Power to ſell. And 3dly, That the Lands were clear 
| of all Iucumbrance by him or his Father. And gthly, That the Feoffee 0 


vuld enjoy againſt Perfons claiming 


under him, his Father, or Granof ather, and aſſigns the Breach, that the Teſtator had no Power to ſell. 
Upon Demurrer it was agreed, that theſe avere diſtintt Covenants, and 3 Judges againſt North Ch. J. 


held, that though the Covenants are diſtinct, yer the tevo firſt are of the ſame Import ; for if he is ſeiſed 


in Fee he hath Power to fel], and when by the firſt he covenants only againſt his own Acts, it can ne- 
ver be intended, that immediately by another Covenant of the ſame Effect he would covenant againſt 
the whole World. Now in Crapford's Caſe the Covenants were of different Natures, and concern 
ing different Things, though of the ſame Lands; but in this Caſe the two ſubſequent Covenants are 


particular and reſtrained, and therefore the middle Covenant ſhall not be indefinite and general. 


Not to lien & 


I. I Eſſee for Years covenanted, that if he, or his Executors, or Aſ- 
IL ſigns, did alien, it ſhould be lawtul tor the Leſſor and his Heirs 


to enter; Leſſee afterwards made his Wife Executrix, and died; She mar- 8 
ried again, and the Hysband being poſſeſſed of the Term in Right of 


his Wite, who was Executrix as aforeſaid, aliened the ſaid Term. Bald- 


win Ch. J. held this no Breach of the Condition, tor that the ſecond 
Husband cannot be ſaid Aſſignee; his Eſtate being given him by the 
Law, and not by Aſſignment of any nomore than a Tenant by the Curte- 
ſy &c. But Brown and Shelly held, that the Husband was Aſſignee in 
Law, and that an Aſſignment in Law is as an Aſſignment in Deed, and 
that the Lands are ſubject to the Condition in whote Hands ſoever they 
ſhall come. D. 6. a. b. Paſch. 28 H. 8. Anon. „ 1 
2. Leſſee for Years covenanted that he would not aſſigu the Land, or any 
Part thereof, without the Conſent of the Leſſor. 'The Leſſor, during the 


4 
Term, entered into Part of the Land demiſed, and then the Leſſee aſſig ned 
ine Reſidue of the Term in the reſt of the Land, without the Conſent of the 


Leſſer. Leſſor brought Covenant. Roll Ch. J. held, that the Ming 
nant was collateral, and conſequently broken by the Aſſignment of the 
term, notwithſtanding the Leſſor had entred on Part of the Lands; 
And Judgment Niſi. Sty. 265. Paſch, 1651. Collins v. Shelley, 

3. Leſtee covenants not to af/ign his Term without the Leſſor's Con- 
tent in Writing. If Leſſee deviſes the Term to]. S. without the Leſlor's 
Conſent, it is no Breach ; For a Deviſe is not a Leaſe; Sic Dictum 
tuit. Sty, 483. Mich. 1655. B. R. in Caſe of Fox v. Swan, 


(G. a) 


Covenant. 
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(G. a) For ſurther Aſſurance. 


erk i. Bargained and ſold his Lands to B. in Fee by Deed indented. 
: 8 4 and covenanted to inake to the Vendee a good Eſtate in Fee betore 


accordingly, CHriſimas next following; afterwards, and before Chriſtmas, the Bar. 
 gainor cauſed the Deed to be enrolled ; the Queſtion was, whether he had 
perlormed his Covenant without doing more? The Court held that he 
had not, but that he ought to have levied a Fine, or made a Feeffiney; 
before Chriſtmas ; and fo it ſeems, that where the Feoffment had been 
made before the Inrolment, the Fee had paſted thereby, and not by the 
Inrolment. And. 27. pl. 61. Mich. 6 E. 6. Anon.  __ 
2. Baron and Feme make Leaſe tor Life, and the Covenant was, that 
he thould make ſuch reaſonable Aſſurance as the Counſel of Leſſee jhouls 
adviſe, and the Counſel adviſed a Fine with Warranty by the Husband 
and Wife with Warranty againſt the Baron and his Heirs. Defendant 
retuſed ; Covenant was brought, and it was moved, that it was not a 
reaſonable Aſſurance to have a Fine with Warranty, becauſs the War. 
ranty did trench to other Land; but per Cur. it is the ordinary Courſe 
in every Fine to have a Warranty, and the Party may rebutt the Wat— 
 .____ranty. Godb. 435. pl. 499. Paſch. 3 Car. B. R. Goad v. Winch. | 
 Gilb. Equ, z. A Covenant tor further Aſſurance will not be dlſiſted in Chancery 
: e , where the original Conveyance it ſelf is void ; As il a Man covenants to flat 
uriakcer V. - . . | } Q 
Robinſon, ſeiſed to the Uſe of a Meer Stranger, and covenants to make further Aſſu- 
S. C. in to- rance, this Covenant depending on the Nature of the Conveyance, it 
tidemVerbis. that be void, the Covenant which is only Auxiliary, and goes along 
with the Eſtate, muſt be void too. Arg Ch. Prec. 476. pl. 298. Mich. 
1717. and decreed accordingly. Furſaker. v. Robinſon, 


(H. a) What are mutual Covenants; and Pleadings. 


1. THE Plaintiff covenants, that if the Defendant would pay 40. 
| he would convey as the Counſel of the Defendant ſhould adviſe; 
theſe being mutual Covenants cannot be pleaded in Bar one of another, 
which was aſſigned for Error, and Judgment affirmed Niſi. Keb. 178. 
Pl. 143. Mich. 13 Car. 2. B. R. Hames v. Baily. ö 
3 Salk. 103. 2. Covenant to pay an annual Rent of 601. and to repair. Piaintiffs [ay 
3 C. Defendant entered, but does not aver a Leaſe made, Detendant pleads he ought 
N 4 not to have Rent becauſe no Leaſe was made. Per Holt, in mutual Cove- 
that Cove- nants where the Performance of one does depend upon another, the precedent Covt- 
nant was ant muſt be performed firſt, Per Ey res and Dolben, the Covenant and En- 
brought up- try amount to a Leaſe; And ſo was Harrington and Wiſe's Cafe ; But 
on Articics per Holt, it has been held ali lince ; ſud tor the Plaintiff 
| of Agree. per Ho ty it has been held aliter ever lince ; Judgment tor the Plaintil. 
ment & 12 Mod. I. Mich, 2 W. & M. in B. R. Copley v. Hepworth. 
wherein the | | | | A 
Plaintiff covenanted with the Defendant facere Dimiſſionem to him of a Mill, paying 20 J. Rent per 
Ann tor ſo many, Years, and the Defendant covenanted to pay the Rent during the Term; The Plaia- 
tit brought this Action for Nonpayment of Rent, in which he ſer forth that the Defendant entered 
and enjoyed the Mill &c. The Defendant pleaded, that the Plaintiſf did not make any Leaſe to hin; 
and upon Demurrer to this Plea it was adjudged, that theſe Articles did not amount to a Leaſe, being 
only a Covenant Facere Dimiſſionem, and Holt Ch. J. held, that the making a Leaſe was a Matter pre- 
: | 5 | | . . ce dent, 
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kccdent, and that the Plaintitf could not be intitled to the Rent till a Leaſe was made; but Eyres, Dol- 
den, and Gregory Juſtices contra, becauſe theſe are mutual Covenants, and equal Remedies are on 
both Sides; ane it is alleged that the Detendint entred, but upon the other Point the Detendant had 


Judgment upon arguing the Demurrer. Mich. 2 W. z. 


3. In Debt on 2 Deed, in which the Plaintilf 72 Conſideration of 11090 . 
70 be paid to him by the Defendant, covenanted to aſſign to the Defendant 


10 Shares in the Corporation of Linen Manufacture on the 3oth of fFanuary 


next, and the Defenaant covenanted that he would then accept thoſe Shares, 
and at the ſame Time pay the Plaintiff the ſaid 11001. &c. Both Parties 
bound themſelves to each other in the Penal Sum of 2200 1. to perform 


cauſe the Covenant to pay it was in Nature of a Condition or Defeaſance 
to {ſave the Forfeiture of the 22901. and therefore the Condition ſhall 


be taken moſt favourably fo- the Obligor, ſo that if it may have 2 In- 
tendments the beſt ba]! taken for him. And by the Reſolution of 
the Cafe in P. 17. 4. ine Payment in the preſent Caſe muſt relate to the 
Acceptance of the Alignment, and not to the Day of making it, and if 
ſo, it was impoſſible Defendant ſhould accept it before it was made; ſo 


that the true Meaning was, that the Plaintiff ſhould aſſign the Shares on 


Court, Luc w. 490. 492, 493. Paſch. 5 W. & M. Elwick v. Cud- 
_ 55 


that S. ou. d affrin to the Defendant his Intereſt in a Houſe, Ec. and that 


the Defendant ſhould pay to G. 30 l. The Plaintiff aſſigns tor Breach, that 
| the Defendant has not paid the zol. &c. The Detendant pleads, that S. 


did not affign his Intereſt in the Houſe to the Defendant. The Plaintiff 


demurrs; and adjudged tor him, becauſe theſe are mutual and inde- 


pendant Covenants, and the Parties may have reciprocal Actions, and 


the Houſe, and the Defendant has a Remedy after, if the other Party 
does not perform his Part. Lord Raym. Rep. 124, 125. Mich. 8 W. 3. 
1 © CRE 5 

F. The Plaintiff's Teſtator andertcok a Voyage to Ruſſia, and there was 


to obſerve the Orders of the Detendant's Brother, which was 7 draw 


the Czar of Muſcovy's Tooth. The Defendant paid him 56 1. and covenani- 
ed to pay him 1001. more ſuch a Day of Fanuary then following, and tor 
Non-Payment of this 100 I. an Action of Covenant was brought, The 


Detendant pleads, that the Plaintiff's Teſtator did not perform his Part 
of the Agreement ; but ir was held, that the Agreement here was reci- 
procal, and not conditional, and the Defendant mutt bring his Action tor 
not performing ot the Agreement on the Plaintiffs Part; and this is not 
like where I promiſe to give a Man Money for building a Houſe, here 


am not to pay the Money until the Houſe is built, and here likewiſe 
is a Day certain when the Money is to be paid. judgment per Quer”. 

Mich. 7 Ann. B. R. Sheffeild v. Styles. — 
6. A Leaje for Jears was made rendring Rent, and a Covenant to re- 
pair, with a Re-entry for Mon- performance. Ejeëtment was brought, and 
Breach aligned gererally tor Non- performance of Covenants. The 
Lelice's Agent ask'd Leilor what Rent was due, and that it thould be 
paid him; bur Leſſor replied, he would nor trouble himſelf about the 
Rent, but would fer alide the Leaſe ; and the Defendant being pre- 
Pai2d to prove a Tender PIERS OPERAS generally, At the LEN 
5 the 


Covenants. Breach was aſſignd in Non-payment of the 11001, on the 
faid zoth of Fanzary after the Date of the Indenture. It was inlifted 
for the Deſendant, the Aſſignment ought to precede the Payment, be- 


the zoth of Januar, and the Defendant (ould accept it, and upon ſuch Ace 
| reptance the Money ſhould be paid; and oi this Opinion was the whole 


4. Covenant upon Articles of Agreement between the Teſtator S. and 
the Defendant, by which it was covenanted and agreed between them, 


theretore the Plaintiff may bring his Action before the Aſſignment of 
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the Delendant ollering to prove the Tender, the Plaintiff did not inf 
on the Non- pay ment of the Rent, but. proved a Breach of Covenan 
for not keeping a Barn well thatch/d, and found for the Plaintiff The 
Defendant was turned out of Poſſeſſion, and after brought his Bill 6 
Relief againſt the ſaid Verdict, and to have a new Leaſe granted fo 
ſo much ot the Term as was not expired. Per Cur. if a Bond had he, 
given for Performance of the Covenants this Court could not relieve ,. 
gainſt it ; bur Ld. Chancellor ſaid, he could not apprehend what D. 
mage the Leſſor could ſuſtain if the Leſſee ſuffered the Buildings to be 
out of Repair, ſo as he kept the main Timber from being rotten, and 
left all in good Repair before the End of the Term; and therefore ie. 
ferred it to a Maſter to ſee what Damage was done (it any) for Non. 
performance of Covenants, and at what Time &c. 2 Mod. Caſes 99 
Fill. 10 Geo. 1. Hack v. Leonard. . 5 285 
J. It was admitted Arg. that where Covenants are mutual an Action 
will lie tor either of the Parties, without averring Performance on his 
Part, though one is the Confederation of the other, and though Pro or In 
Conſideratione is in the Declaration. 8 Mod. 294. Trin. 10 Geo. in 
Caſe of Shelbourn v. Stapleton. N 1 


(I. a) Determin'd and waiv'd. In what Caſes, 


i. X Sold Lands to B. and it was covenanted betwixt them, ha 
A. upon Requeſt made unto him or his Heirs ſhould make Aſſurant 
10 B. of the ſaid Land. A. is attainted; Now the Covenant is ſuſpend. 


ed, for A. has not any Heir; attetwards the Heir of A. is reftored ly 


Parliament with a ſaving to others all their Rights &c. B. is not aided 
by that ſaving ſo as he can make Requeſt to the Heir of A. &c. 4 Ls, 
174. Cites Clovell v. Moulton. 8 1 
2. A, leaſes by Deed to M. for 10 Tears, and M. covenants at the End 
of the Term to leave four Acres of the Land fallow'd and plow'd, and in 
that there was alſo a Proviſo, chat if MH. miſlikes his Bargain, that 


m pon a Tear's Warning he may ſurrender his Eſtate, and after M. ſurren- 
ders accordingly, but had not left any fallowed ; and adjudged by the 


Court that that Acceptance of the Surrender has not diſpenſed with the Co. 
% amy, Moy noone ft 

3. Otherwiſe it had been if the Proviſo had been in the End of the 10 
Tears, for then if the Leſſor accepts the Surrender before the 10 Year 
expire, it is impoſſible for the Leſſee to perform the Covenant; Judg- 
ment that the Plaintiff ſhould recover. Noy 118. Auſtin v. Moyle. 

4 The Defendant fold Lands co the Plaintiff, and covenanted that l 
Had a good Title and Right to ſell, and there was a Proviſo in the Deed, 
tuat if 1001. was not paid at a future Day, that the Grant, and Bargait 
and Sale and all ſhould be void. The Money was not paid at the Day, and 
fo the Eſtate was void; but yet the Plaintiff brought an Action of Cov 
nant, for that the Defendant had no Right to ſell ; and the Defendant de- 
mands Oyer of the Deed, and demurs. The Queſtion was; Whether the 
Eſtate and all being vaid by the Non-paymenr of the Money, an Action 
of Covenant would lie? And the Court inclined it would, for there 
was an Action attached in the Bargainee immediately upon the Healing 
the Deed, which cannot be deveſted by the Nou- payment of the Money, tot 
he might have brought his Action as ſoon as the Deed was ſealed ; Bui 
if the Words had been, that the Indenture ſhall be void, it would hat 
| F beet 
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Covenant. 


been ſtronger againſt the Plainrifl, for then there would have been no- 
thing to ground his Action upon. Freem. Rep. 41. pl 48. Trin 1672. 
Ray nolls v. Woolmer.. ' ys 
J. A. covenants with B. to pay 20 J. at his Marriage, or when F. S. 


Yo all die, which ſhall firſt happen; though B. brings no Action when F. C. 
Sa lies, he may when he afterwards marries; For per Cur. though the 
7e 7 Plaintiff was intitled to his Action upon the firſt Contingency, if he 
Da tarry till the ſecond happen, it is but in his own Delay, and the Deſen- 
to de dant ſhall not take Advantage of it; Judgment for the Plaintiff, Ld. 
and Raym. Rep. 133: Mich. 8 W. 3. Loggin v. Orrery (Lord.) 
11. 1 oem 5 Fa 
Non- _ 
8 90. 8 e | 9 
Ction h (K. a) Count; 
was = be tg , 
FR 1 +. J Ovenant becauſe the Defendant did not hold Covenant of all the 
( Lands and Tenements that he had leaſed in D. and becauſe he 
did not ſpew the Certainty of the Lands and Tenements, therefore Writ 
was abared. Br. Covenant, pl. 8. cites 46 E. 3. 4, 55 
— 2. $ in Writ of Covenant to Jevy a Fine, it tat be of ſo many Houſes, 
ſo many Acres of Land, ſo many Acres of Meadow &c. Ibid. ; 
3. Covenant was brought, and the Writ was Quod teneat Conven- 
. tionem inter eos Factum de Omnibus Ferris et Tenementis which he had 
in the Counties of L. and G. and counted that he conanted to make him Sure- 
ty of all Lands and Tenement which he had in the Counties aforeſaid, and 
m, that that he pray'd him &c. and he would not make it, to the Damage &c. and 
ſuranct the Defendabr pleaded to the Writ, becauſe it was general De omnibus Ter- 
uſpend- tis et Tenementis &c. without Certainty, et non al locatur; but the Writ 
ſtored by awarded good per Judicium, and yer contra 46 E. 3, 4. and alſo Writ 
t aided of Covenant to levy a Fine ſhall be more certain, and the ſame of Præ- 
4 Le. cipe quod reddat; bur it was ſaid, that contra here, becauſe zz is only to 
1 | recover Damages, and no Land, Br. Covenant, pl. 9. cites 47 E. 3. 3. : 
the End | 4. Covenant upon a Deed to deliver two Pieces of Clath, Price 40 8. and Br. Vari- 
„ and in the Price was omitted in the Writ, and yet the Writ awarded good ; tor 8 
in, that he may put it in the Count, and in Covenant he ſhall recover only Da- e Br Co- 
ſurren- mages. Br. Brief, pl. 364. cites ) E. 4. 25, 26 CCeͤenant, pl. 
| by the 5. In Pleading to ſay in ſuch an Indenture it is contained ſo and ſo, is no 29 cites 
the Co- direct Am̃irmati ve that the Party did thus and thus covenant and grant, 8. C. 
N for to ſay that ir is contained in the Indenture; and to ſay that it is co- 
of the 10 venanted in the Indenture, are two Things; Per Bromley Ch. J. PI. 
10 Vea C. 143. a. b. Trin. 1 Mar, in Caſe of Browning v. Beſton. 
t; Judg 6. But if the Indenture had been inrolled De Verbo in Verbum, then 
oyle. it had been ſufficient to have ſaid ut {upra ; for by the Inrolment it had 
A that bt appeared to the Juſtices judicially, and then the ſaying that it is con- 
the Deed, tained in the Indenture is a putting them in Remembrace of à Thing 
4 Bargait apparent to them in the Record ; but as it is here it is no good Plea; Per 
Day, and Bromley Ch. J. Pl. C. 143. b. Hill. 2 Mar. in Caſe of Browning v. 
on of Cot —_—_—_ VVV 5 . 
endant de- 7. Tenant for Life made a Leaſe for 15 Nears, rendring Rent to him, or 
herher tie to bis Heirs or Afigns ; but there was no expreſs Covenant that the Leſſce 
an Action could emoy it during the Term; the Tenant for Life died within the 
for there E Term, and he in remainder entred on the Leſſee, who thereupon brouzht 
Sealing an Action of Covenant againſt the Executor of the Tenant ſor Liſe; but it 
Money, 10: Vas adjudged againſt him upon the inſufficiency of his Declaration; 
led; uit. Becauſe he had not alledged in Fact that he was poſſeſſed and after= 
ould bat Wards expelled, but only by Implication ; adly. Becauſe the particular E 
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| tate with the Remainder over ought to have been certainly alledg'd, any = 
with an Fo que &c. D. 257. pl. 13. Mich. 8 & 9 Eliz. | 
In Covenant 8. In Error of Judgment in Covenant, it was alligned that - 
the Plaintiff plaint! red Ou riptili Inden. atti att oy 
the Fl: Plaintiff declared Quod cum per ſcriptum Indentatum factum inter ei tel. 
2 rs tatum fuit, &c. and did not allege in FadGo that be by ſuch an Indentiy, 
ab Je did Covenant. It was the Opinion ot the Court, that the Declaration 
tatum en- was good, and fo are all the Precedents, and judgment was affirm. 
opt that ed. Gro. E. 195. pl. 12. Mich. '32 & 33 Eliz. B. R. Wilſon 
| e leaſed aA Jeffre 8 Bay 0 | | | v. 
Meſſuage and 8 | 
Garden, and _ 3 5 3 1 
5 Leſſee covenanted not to erect any Building in the Garden. It was moved that this Declaration wi 
not good, becauſe it is that by ſuch Indenture Jeſtatum exiſtit and des not ſay expreſsly that Oimiſit & 
Convenit, and compared it to the Caſe of Browning v. Betfton Plowd 141. where it is Continetut 
In tali Indentura &c and 2 E. 4. 21. But all the Court conceived it well enough, and that the 
uſual Courſe in this Court is to declare in this Manner, that by ſuch Indenture Teſtatum exiſtit Ke 
Cro. C. 188. pl. 8. Paſch. 6 Car. B. R. Bachelour v. Gage. „ 
S. P. does not appear. 3 5 SE 


Bulft. 21. 9. Leſſee for 21 Years covenanted to repair, and leave in Repair. 22 
5 C. but S. hargain d and ſold the Reverfion to A. and B. who bargain'd and ſold to E. 
T — not ho brought Covenant againſt the Leſſee for nor repairing, but in the 
fer. Declaration did not name himſelf Aſſignee, yet adjudg'd good. Cro. ]. 
240. pl. 5. Paſch. 8 Jac. B. R. Ld. Eure v. Stricklanßc. 
10. Covenant is brought upon an Indenture, that where A. had in. 
feoffed B. of certain Land that B. ſhould hold ic diſcharged of all Dix. 
ers; and alleges Dower recovercd againſt him ; and the Court is quod 
Teſtatum exiſtit by the ſaid Indenture that ſuch Fioffment was made, ard 
that the Covenant was made ut ſupra, without a po/ttive Aﬀfirmaticg 
that the Covenantor had infeoffed the Covenantee, and had covenanted uBt 
ſupra; The Declaration was held good by the Words Teſtatum ex- 
iſtit; But ſuch Words will not ſerve where a Deed is pleaded in Bar, 
nor in a Replication, Judged and affirmed in Error. Jenk. 331. pl, 
63. cites Cro. J. 53). 17 Jac. Bulcivant v. Holman. 57 pl 

I. A, leaſed an Ad vowſon to B. tor 40 Years, B. covenanted that 
be would not alien without the Aſſent of A. and becauſe he had al iened, 
without Aſſent A. brought an Action of Covenant; the Defendant 
Pleaded, that he had not aliened without his Alent, and found tor the 
Plaintiff; Ir was moved in arreſt ot Judgment, that the Plaintiff had 
not alleged that the Alienation was by Deed, | becauſe an Advowſon can- 
not paſs without Deed; but adjudged for the Plaintiff; For it ſhall 
therefore be intended, that the Alienation was by Deed, and ſo the 
Breach well laid. Winch. 34 Trin. 20 Jac, Anon 
12. In Covenant &c. the Defendant demurred to the Declaration, 
for that the Covenant was, that the Plaintiff and his Wife ſhould enjoy 
certain Farms &c. and the Breach aſſigned was, that the Defendant did 
enter on the Plaintiff ; but per Coke Ch. J. it is well enough. ad. Ob- 
jection was, that the Declaration is, that licet the Plaintiff had perforn- 
ed all the Covenants on his Part, the Defendant had not performed the Ci- 
venants on his Part Now the (/icet) is not good without the Word (Ta- 
men); For it ought to have been (tamen) the Defendant had not per- 
torm'd his Covenants, otherwiſe (Licet) is no direct Affi rmative; Coke 
Ch. J. thought it would be better with a Tamen, but upon the Matter 
it ſeems good; And Judgment for the Plaintiff. Roll Rep. 267. pl. 

41. Mich. 13 Jac. B. R. Pemberton v. Platt. 5] 

do zog pl. 13. Feme Tenant for Life Remainder to Baron in Fee mage a Leaſe to J. 
16 8. C. S. tor Years, wherein F. C. covenanted with Baron and Feme their Hes 


{fates it, that EX ; I | f ; 
ng Dann | | Aſfgns to repair, and they conveyed the. Rever/jon to A. And tot 


died ang Default ot Repairs, A. brought Attion as A/ignee to the Baron, 20 ¹ 
the Fems averring the Feme to be Dead. And reſolved to be well brought; becauit 
T 1 the 


t &c. 
4 bur 
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: A. brought Covenant againſt J. S. and expreſs'd all this in his Declaration, and that t 


the Feme's Eltate as in her Life; And adjudg'd that the Action was well brought. 
Vent, 160. C ar Re TAR Reery 


teſtat Exiſtit, that the Defendant did Covenant; this with a Profert is good, becauſe v. 


9 r 


Covenant. — 


che Eflate for Life being transferred with the Fee, is thereby drowned and and the Heir 
confounded in the Fee. Cro. C. 285. Mich. 8 Car. B. R. Major 2, the Baron 
v. Talbot. | | Grant to A. 

and his Heirs. 


„ W he Defendant 
had not perform d the Covenant in repairing the Houſe, which is come to him as Aſſignee of the Heir 


of the Baron, witheut ſay ing that the Wiſe was Dead. It was objected that the Covenant ought to 
be as Aſſignee of the Feme ſo long as ſhe lived, and not as Aſſignee of the Heir of the Baron during 
her Lite, and cited Bredon's Caſe and Treport's Caſe; But three Juſtices (abſente Richardſon Ch. 

e contra; For they agreed that each paſs'd his own Eſtate to the Grantee, and in regard to 
Strangers Who may receive Prejudice, the Feme's Eſtate continues, ſo that it any Rent-Charge or 
other Charge was made by the Feme, the Grantee ſhall hold it charg'd during the Life of the 
Feme, but in Truth the Eſtate of the Feme was merged in the Reverſion in Fee, and this is no Pre- 
judice to the Leſſee for Years; For he is ſubject to the Covenant, as well after the Determination of 


S. C. cited 


— * — 


9 


14. In Covenant Lrolig ht again? an Executor, the Breach aſſigned was 2 Keb. 400. 


for Non-payment of Rent; the Defendant pleaded Plene Admuniſtravit. ONS. 


After Verdict for the Plaintiff it was moved in arreſt of judgment hay: 


Court held 


chat the Declaration was ill, for it was (by a certain Writing, per the Per quod 
Quod Teſtatum exiſtit,) that the Teſtator covenanted, whereas, the Teſtatum 


ſeriptum Teſtatum exiſtit) has been allow'd to be good, yer it ought 3. 8 


| TE ad after Ver- 
to be with ſuch Addition, becauſe it is not ſo preciſc an Affirmation; dict. 


but the Court thought it to be all of one and the ſame Senſe, and If in Cove- 


therefore good, and Judgment tor the Plaintiff, Sid. 375, 376. pl. 2. nüt he de- 


Mich. 20 Car. 2. B. R. . Stephenſon v. Stephenſon. Clares Nad 


per quandam 
Indenturam 


hen he ſays, 
the Indenture atteſts that he did covenant, this is a certain Allegation that there was ſuch an Indenture ; 


and the Indenture is only Traverſable on the Iſſue Non eſt Factum. Gilb, Hiſt. of C. B. 101, g 


| 15. Covenant to deliver Coals uu pon Requeſt at the Port of N. and to Put 


them in ſuch. Duantities as the Plaintiff ſbould appoint, in ſuch Veſſels as 


the Plaintiff ſhould prepare; and the Plaintiff alleges that he did requeſt 
him, Sc. at London. The Detendant pleaded he was ready at the Day 

to deliver them, And the Plaintiff demurred. And it ſeemed to the 
Court that the Defendant's Plea had not been good, but the Declarati- 

on was naught for want of ſufficient Averment, for he ought to have averred, 
that he did appoint the Defendant what Ouantities he ſhould put into ſuch 
and ſuch Veſſels as he had prepared; tor here the Plaintiff is to do the firſt 
Att, he ought to aver Performance, and cited j Rep. 10. Sty, 47. Parme- 
ter v. Greſſum. Beſides, when the Thing to be done or delivered is a 
matter of Bulk, there ought to be a certain Time agreed, and the Party 
ought to give convenient Notice Cites 1 Inſt. 210. Semble q'le Declaration 
_ 99 Freem. Rep. 93. pl. 107. Paſch. 1673. Griffith v. 

lanſell. . . . Th. 


16, Covenant &c. the Plaintiff declared on an Indenture, in which 


the Defendant covenanted, that he was ſeiſed in Fee, Ec. and that he 
would free the Lands from all Incumbrances; and alſo for quiet Enjoyment ; 
and the Breach aſſigned was upon an Entry and Ewittion by 7. F. and 
concludes Er ſic conventionem ſuam prædictam fregit, in the ſingular Num- 
ber; and upon a Demurrer to this Declaration it was objected, that the 
Breach did relate to all che three Covenants, and therefore the Con- 
cluſion was ill, becauſe he did not thew what Covenant in particular. 
ut it was auſwer'd, that Conventio is Nomen Collectivum, and if 20 
Breaches had been afligned, he fill counts De placito quod teneat Ei 
Conventionem inter eos tattam; And of that Opinion was the 
Court, and that the Breach being of all three Covenants, the Recovery 
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in one would be a good Bar in any Action to be brought afterwargs 

on either of thoſe Covenants. 2 Mod. 311. Trin. 30 Car. 2. C Þ 

Aſter v. Mazeen. | 35 e 

17. In Covenant brought for diſturbing the Plaintiff” in à Way, the 

Breach aſſigned was, that J. S. difturbed but ſhewed not what Title 5. 9 

had, and therefore ill. 3 Lev. 335. Trin. 3 W. & M. in C. B. 
Holms v. Seller. 0 

So if Bond 


18. Where a Covenant refers to an Eſtate &c. and is dependant upon ie 


ie given for (154, upon it, and there is no Eftate granted, the Covenant fails ; but 


Performance 


of Covenants Where the Covenant is a Diſtinct, ſeperate, and independant Covenant, it i 
the Cove- not material whether any Eſtate 2076 and that the Plaintiff need not 
dane and ſhew it, nor ſay, Quod Conceſſit but the Way to declare is with a Ou 


in beck cum Teftatum exiſtit, but ſuch a Covenant ſubſiſts with or withour the 


for the Cor- Eſtate. 1 Salk. 199. pl. 5. Mich. 10 W. 3. n B. R. Northcote v. 
roboration Under hill. | | | 8 | 
of a Grant 


which was void, they are all void. Ley: 45. Mich. 13 Car. 2 So it is In caſe of Promiſe 


: Yelv. 18, Mich. 44 & 45 Eliz. B. R. Soprani & Bernardi v. Skurro. 


19. Covenant for not repairing brought againſt an Affignee of an A. 
 ſignee; The Plaintiff need not ſet forth the intermediate N 
8 Mod. 12. Paſch. 8 Geo. Lovelock — Cn 


"WES IEF a... tl n 1 r 


(L. a) Aſſignment of the Breach. 


1. IN Covenant notwithſtanding that diverſe Covenants are mention. 
1 #9 in the Writ, yet in the Count he need not fhew the breaking 
all. Thel. Dig. 85. Lib. 9. cap. 6. S. 4. cites Hill. 40 E. 3. 5. 
2. Covenant by Indenture between the Leſſor and Leſſee that the Li. 
ſor during the Leaſe ſhall be four Days in the Tear in the Houſe without le- 
ing ouſted in Pain of 1001. and the Leſſor comes to enter, and the 
L.eſſee faſtens the Doors and the Windows, this is no breaking of the 
Covevant without ſaying that he oufted him, and the ſame Law ſeems 
to be of other ſuch like Condition. Br. Condition. pl. 35. cites 
a 3. D. Leſſee for Years among other Covenants, covenanted that he ſpall 
not cut any Trees, by which they ſhall be waſted and was obliged to perforn 
&c. In Debt brought upon the Obligation, and Breach aſſigned in cutting 
20 Oaks, the Detendant pleaded that he did dot cut the ſaid 20 or any 
them Modo & Forma prout &c. the the Plaintiff ſaid quod ſuccidit 20 
Prout &c, The Fury found that he had cut 10, yet the Plaintiff hal 
| Fudgment ; for the Covenant is broken if he cut but 10, and the rel 
is only Surpluſage. Dy. 115. b. pl. 67. Paſch. 2 & 3 P. & M. Tit 
I „ VVV 
4. Leaſe for Years of ſeveral Meſſuages dated in November, and to con- 
mence at Michaelmas next following, in which the Leſſee covenanted to rt 
Pair all the ſaid Meſſuages, * ſuch as the Leſſor ſhould by Writing appoint 
to be pulled down during the Term, and gave Bond for performance. Ia 
Debt on the Bond by the Leſſor, Defendant pleaded Performance &c. 
the Plaintiff replied, and (bew'd the Breach in not repairing one Meſſuagt, 
parcel of the demiſed Premiſſes, and averr'd that the ſaid Meſſuage a 
not appointed to be pulled down during the Term, and upon this they wer 
at Iiſue, (viz.) whether the Defendant had repaired it or not; and it 
being found tor the Plaintiff, it was mov'd in Arreſt of Judgment, 
that the Averment in the Replication was inſufficient ; For the Leale 
being dated in November, and the Term being ro commence not betore 
7 N | EE  Michaelms 
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Covenant. 


Michaelmas following, the Houſe mighr be appointed 0 de pulled 
down before the commencement of the Term, and then the Defen- 


dant is not bound to repair it; And ſo the Averment does not Anſwer 


the Exception; but aſter many Motions it was reſolv'd by all the Juſ- 
rices that this Averment was ſuperfiuous ; for it had been ſufficient to 
have aſſigned the Breach in not repairing the Meſuage without averring 
that it was not appointed to be pulled down. And if it had been 


ſo appointed, it ought to be ſnewed on the Defendant's Part, becauſe 


it tends to his Advantage ; for ſuch Appointment would diſcharge the 


Covenant as to that. Le. 11. pl, 21. Paſeh. 26 Eliz. Smith v. Peaze. 


F. In Covenant the Plaintiff declared that the Defendant by his 


| Deed dated 1 Oct. 28 Eliz. did Covenant that he would uſe his beſt en- 
 deawvours to prove the Will of F. F. or otherwiſe that he would procure 


Letters of Adminiſtration by which he might lawfully convey ſuch Term to 
the Plaintiff, which he had not done, licet ſepius requiſitus &c, The 
Defendant pleaded that he came to Dr. Drury into the Court of the Arches, 
and there offered to prove the Will &c. but becauſe the Wife of the ſaid F. &. 
would not ſwear that it was his Will, they could not be receiv'd to prove it; 
upon Demurrer it was inſiſted for the Defendant, that the Action did 


not lie; for the Covenant limits no Time when the Thing ſhould be 


be done by the Detendant, fo that it being a Collateral thing he has 


Time during Life, but admitting that he had covenanted to prove the 


Will upon Requeſt, then the Plaintiff ought to ſhew an expreſs Re- 
queſt, and the Time and Place when and where it was made, becauſe 
it is tor his Benefit, and without ſuch a Requeſt ſpecially and certainly 


laid, it was held per tot. Cur. that the Action would not lie, and that the 


Bar ſhall not help the in ſufficiency of the Declaration. Le. 124. pl. 
JJ Co Er Ls 
6. In Covenant the Plaintiff declared, that the Defendant aſſigned 
to him all the Right and Intereſt which he had to the Lands in N. 
lately granted by the Lord D. to one F. for the Term of 20 Years, 
and covenanted, that the ſaid Premiſſes then were, and /hould 
continue Free from all Incumbrances and former Grants made by the Defen- 


| gant, and the ſaid F. or either of them, and that the Defendant was laws 


ful Owner of the ſaid Leaſe, Term and Premiſſes, and aſſigned a Breach, 
that F. before the Aſfigument of the Term to the Plaintitt, had granted 


two ſeveral Parts to two Perſons ſeverally for 20 Years, &c. the Defendant 


pleaded, that F. had granted his Intereſt in the Lands, except the 
Lands ſo ſeverally demiſed by him. The Plaintiff Demurred, the Queſtion 


| was, whether by this Covcnant the Defendant ſhall be intended to be 


Owner of the Term only, or of the whole Land during the Term, and 
held the Word (Premiſſes) extends as well to the Land, as to the Term 
of Years; For it takes in every Thing betore-mentioned, and which 
might be incumbred; and this appears more Plain by the ſubſequent 
Words, viz. that the Defendant is lawful Owner of the Leaſe, De- 
miſe, Term of Years, and Premiſſes, which Word (Premiſſes) needed 
not to be in the Deed, if it were intended only, that the Term grant- 
ed ſhould be diſcharged from Incumbrances. And. 236. pl. 253. Trin. 
$2 Hir, Avfley v- Flake, eh: . 
7. Covenant tor that the Defendant by Indenture did Covenant that 


he his Executors and Aſſignees would repair a Mill let to the Defendant, : 


and alledges that the Mill was defettive on Reparations, and the Defen- 
dant his Executors and Aſſignees did not repair it, and it was demurred 
upon the Declaration, becauſe he did got alledge that he nor his Execu- 
tors or Athgns did not repair it the Action does not lie and it ought 
to be alleged in the disjunctive, and not in the conjunctive, and of 
that Opinion was the Court. Cro. E. 348. pl. 23. Mich, 36. and 37. 
Eliz, B. R. Colt v. Howe. | Ty : 25 - 
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Cro E 974, 8. An Houſe is leaſed by the Words grant, demiſe &c. and th: 
8 Leſſor covenants that the Leſſec ſhall enjoy &c. without Evittion by 1% 
Ws: a iv, Leſſor or any clatming under him, and a Bond is given for Performiance , 
becauſe nor Covenants, the Leſſee aſſigus, and in an Ejectment the Leaſe is recovered 
averr'd that from the Aſſignee; per Cur. the Plaintift (who was the Obligee) Ought 
the Reco- ro ſpew that the recoveror had Eigne-Title ; For otherwiſe the covenant 


does in Law was not broken. 4 Rep. 80. Trin. 41 Eliz. Nokes's Cafe. 


entred up- 
on good | 8 Ty TY | 
Title; For otherwiſe there is no Cauſe ot Action, and pleading the Recovery to be by Verdict i; not 
Material; becauſe it may be upon falſe Verdict and without Title — Mod. 351. cites 8 C 
accordingly 8. C. cited by Vaughan Ch. J. Vaugh. 122. though the Eviction was by Coup 
of Law, 85 | | | 112 . 
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d. The Covenant was for Quiet Enjoyment againſt B and all claiming 
under him; the Breach aſſigned was becauſe he was oufted by f. F. jy 
did claim under B. but did not fhew How. Bur all the Court of BE. R. 
held it well enough; For he is a Stranger thereto and cannot ſhew it 
certainly; And adjudg'd in B. R. for the Plaintiff, but by the Opini- 
on of all the Juſtices and Barons, Judgment was reverſed in the Exche. 
quer Chamber. Cro. E 823. pl. 22. Paſch. 43 Eliz. White v. Ewer. 
10. Apprentice Bond was conditioned, 1ſt. To ſerve well. adly, To 
Account duly. 3dly, To make ſatisfactions within 3 Months after Ng. 
tice, of all Loſſes which he ſhould ſuſtain by the Apprenticeſhip. De. 
tendanr pleads performance generally, the Plaintiff aſſigned tor Breach, 
becauſe upon Account he was found in Arrears 601. of Poliſh Money which 
He received and converted to his own Uſe. And fo &c. And tho? he 
did not alledge he received is as Apprentice yet it may well be intended, 
tor it is Merchandize and Judgment for the Plaintiff, Cro. E. 830, 
831. pl. 39. Paſch. 43 Eliz. C. B. Cutler v. Brewſter. 

11. A. Leaſed to J. S. the Plaintiff 35 Eliz. the Barton of B. for 6 
Vears, and covenanted that he ſhould enjoy it during the Term quietly and 
wit bout Interruption, and diſcharged from Tithes Sc. and that 
if the Tithes were demanded and recovered againſt him during 
the Term he ſhould recoup in his Hands ſo much of the Rent as th 
Tithes amounted to. J. S. brought Covenant and aſſign'd the Breach that 
42 Eliz. the Parſon ſued him for Tithes there growing 38 & 39 Eliz, 
All the Court held that this Sit * the determination of the Term was 
a Breach of the Covenant, for he did not enjoy it diſcharged &c. within 
the Intent of the Covenant ; but becauſe it was alledged that the Suit 
was lawful, or that the Tithes were due, tor he was not bound to diſ- 
Charge him from illegal Suits &c. and ſo the Breach was not well 
aſſigned, it was adjudg'd for the Detendant. Cro. E. 916. pl. J. Hill, 

| 45 Eliz. B. R. Lanning v. Lovering, „ . 
Lutw. 45% 12. In Debt on Covenant to pay 1001. Quarterly, the Plaintiff de- 
Darby v. clared that 100 l. for 4 Quarterly Payments were unpaid, and ſays nt 
* pet _ when due and ending it is not good. Show. 8. Mich. 4. Jac. 2. in Cam, 
Judgment Scacc. and ſo a Judgment in B. R. was reverſed. Piltarle v. Darby. 
reverſed, 5 FVV | 25 F 5 
becauſe it appear'd by Computation that 6 Quarterly Payments were due when he demanded the 
1001. and ir is not ſhewn for what Quarterly Payments he demanded the faid 4 Quarterly Pay- 
ments, and it is not ſufficient to ſay that they were due the 25 December before the Action brought, 
tor this is true if they were due before. 3 


S. C. cited 13. Covenant for that the Plaintiff by Indenture let to the Teftator 
: 1.2 £21 Houſe in F leet- ſtreet, for Years; and the Leflee covenanted 7o repa” 
in pl. ny: it well from Time to Time during the Term; and at the end of the Teri: !! 
Idia. leave the ſame well repaired to the Leſſor ; and Aſſigns the Breach, tor 
46 S C. that he did not leave it well repaired at the end of the Term, Exception 
cited per was taken to the Declaration, becauſe the Breach was athgned in not 
. delivering up the Houſe well repaired at the end of the Term, and 
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aid, it was ſo reſolved in a Caſe between Boyle and Saxpe, char 


nant, after the 5 Years ; But per Curiam, thoſe Words, in quolibit dic 


| very Words of the Covenant, and Alia Neceſſaria 1s intended of ſmall T hings, as Trim 


(ar 2. C. B. Procter v. Burdett. ———— 2 Show. 442. pl. 405. Burdet v. Proctor, S. C at 
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"RY does ut ſb2w in what Point it Was not well repaired 3 Sed non Al- 
Locatur 3 For the Breacn being according to the Covenant is ſufficient. 
But if the Def endant had preadeg, that at the ead of the Term he deli ver- 
it up well repaired; Ti Hen it the Plaintiff will athgn any Breach, he 
onght Particularly to (ew in what Point in c not repaired, ſo as the 
Defendant might give Particular Antwer thereto; And Williams 


in a Declaration in Action of Covenant, it fuflices to allign the Breach 
as general as the Covenant is; wheretore it was adjudged tor the Plain- 
tift. Cro. J. 170, 171. pl. 11. Trin. 5 Jac. B. R. Hancock v. Field 
& ab. 1 1 

13. Where a Breach of Covenant is ſufficiently alleged the not ſhew- 
ing the Breach according to the uſual Form of Et fc non tenuit Conven- 
eiae m is not material, and there need not be a Repetition. Cro. . 
20%, 298. Hill. 9. Jac. B. KR. Bar wick v. Gibſon, in the Exchequer 


Chamber. | 


14. Ina Covenant were zaſen/ible Words and though the Deed was Roll Rep. 
only between A. ot the one Part, aud B. and J. S. of the other, yet e . 
7, O. who Was 0 Party nor ſealed the Indenture was named as a Covenan-y. inſcnfie 
7er. In aſſigning the Breach the Inſenſible Words, and alſo the ble Words. 
Name of J. S. may ve omitted. Cro. J. 358. pl. 18. Mich 12 Jac. a 
B. R. Goodman v. Knight. %% a es 88 
14 Covenant &c. againit the Defendant, for plourhing Lands which 
were not Nuper laid gown to Paſture ; The Queition was, what time thall 
be comprehended by the (Nuper) but not refolved ; bur in ſome Caſe 14 
Years may be Nuper and in {ome Caſe 20 Years may be ſaid Nuper, 
but all the Court agreed that the Plaintiff ought to have frmewed a certain 
Breach (viz) that the Dejendant had ploughed up Lands, and thewed 
what Lands which were not lately Aravle ; and therefore adjudg'd, 
quod Querens nil capiat per Breve. 2 Bulſt. 258. Trin. 12 Jac. Genner 
JJ DT 
16. Tenant for Life of a Park made a Leaſe thereof, with all Pro- Popham 


dis of the Deer for 5 Years, and the Leſſee covenanted Yearly, and in 14d Talbot 


quoltbet dictorum annorum, to deliver to theLefſor ſo many Deer. Breach was, v. Lacen, 
that the Leſſec had not delivered the Number of Deer mencioned in the Covg-*: C re- 


ſolv'd ac» 

0 | | + o WW 1 | 3 
corum annotrum, ſhall not have Relation to the natural Life of Leſſor e 
bur only to the 5 Years, and not to the Lite of the Leflor. 2 Roll. 


Rep. 38. Trin. 16 Jac. B. R. Talbot v. Leviſon. 


18. Covenant whereby the Defendant covenanted to find the Plaintiff In Covenant 


with Meat, Drink and Apparel, and other Neceſſaries, and aſſigns che) a» - 


Breach as general as the Covenant, and does mot ſhew what other Things "ice a 


were neceſſary ; and therefore the Court held, that the Declaration was ror BS 


ill, and the Judgment being upon Nihil Dicit, and intire Damages Breach al- 
given, the Judgment was reverſed. Cro. J. 486. pl. 5. Trin. 16 Jac, figncd that 
B. R. Mills v. Aﬀell. ß el a D, 
„„ N e TT | | he departed 
| | E . 1 3 3 535 From his . 
Houſe, and did not inſtruct hie Apprentice in his Trade, nor find him Meat, Drink, and other Nece [aries E9c, 
pon a Demurrer, becauſe Alia Neceſſaria was too general, the Court held the Breach certain in hs 


| ing. Waſh 
ing &c. which would be too Jorg to inſert, and the Plus Grand being here particul 3 


| | arly aſſigu d, t 
no need to aſhgn the Small ſo particularly; and Judgment for the Plaintiff. 3 2550 17 1 Gage 


14 fudgmeng 
and judgment at- 


he Covenant is ge. 
neral that the Breach may be ſo too, as in Cro, J. 304. 369. Cro Eliz. 914. Noy 55. en e 


in C B. affirmed in B. R. ——— Ibid. 173 Cites 8 C. —— 3 Mod 69 S. C 
firmed.—— 1 Show. 242, 243 in the Caſe above it is ſaid, that the Rule wheret 


* * 710 9 reaches not tun 
Caſe, thoſe Caſes being all of Covenants to enjoy, and there it lies not in the Party's Knowle ge. 
5 X 49. Co- 


—— — — — — ———— —ꝛ ͤ ů 2 eo, we —— 
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2 Roll Rep. 19. Covenant, whereas he had ſold to the Defendant all his Copy ber 


22 Burnell La in F. that if it did exceed the Quantity of $ Acres, to be admcaſur. wit: 
18 e ed according to to the Proportion of [6 Feet and an half jr every Pole, thy W 01 
accordingly ; He ſhould pay for every Acre over and above the 8 Acres ſo to be ame af Re 
bur it the A- according to the ſaid Rate of 4 1. for every Acre, and alleged that the Copy. . 
greement ld Land was 12 Acres meaſured by the ſaid Meaſttre, The Deſendant ic M 
Ns ay ART ſaid, there were not 12 Acres meaſured ; bur tound for the Plaintiff and 
be firſt mea. It was ſaid, the Breach was not well aſſigned, becauſe it was nt 4. and 

ſured, then Jeged that the Lands were admeaſured, and til! then the Surpluſage canin ſata 

the mutual he kygwn ; Sed non allocatur; for the Plaintiff might meaſure it private. 0 

Agreenent..ly, and he need not tell the Defendant when he meaſured it, and the Ife 45 

changes tlie being found that they contained ſo much, it was holden by the Coyr: . 

Caſc. the Declaration was good. Cro. J. 472. pl. 1. Paſch. 16 Jac. B. R Aue 

Burwell v. W eo. e Rc WI 

2 Roll Rer. 20. Covenant, for that he let to M. a Water-Mill in the Pariſh ofs Cal 

144. Preſſey and all Houſes, Buildings, Walls &c. and Dams, to the aid Mill he. con 

| | 3 Cunts longing tor 21 Years, and that he covenanted to repair the Houſes, Dai Lil 
quali be in. Water-Courſes and Banks to the Mill belonging, and leave them ſufficient) 9 
| ' tended that reparred &c. and four Mill-ſtones. A Breach aſligned was in avi repay. furl 
* they are in ing the Mill and Mill- Banks, and for not leaving the Mill-otones; Ex. ms 
* | = ſame Ception was, becaule not (ewed in what Vill they were, nor whet ber it was g . 
ce. Cora-Mill, or Fulling-Mill; Sed non al locatur; For all is one, the the 

| Breach being aſſign'd in not repairing &c. And adjudged tor the Plain. "IP 
tiff. Gro. J. 557. pl. 2. Hill. 17 Jac. B. R. Bretley V. Humphry. mig 

| Palm 258. 21. Debi for 60 J. upon a Deed reciting, that whereas I. C. had given 

1 Ns, divers of his Goods to 1 the Teſtator; he covenanted, that F the ſaid ( . 

e not (bould pay a Debt of 63 l. (for which the ſaid Fa A, /tood bound in 1200 que) 

os to pay to one F. S. upon the 2d of fue then next following ) and ſhould ſa Pro 

| harmleſs the ſaid F. A. from the ſame, that then the Plaintiff ſhould hay 2 

and enjoy Cunceſſionem of the ſaid 7. A, of the Moiety of the ſaid Goods the 

Ad quas Conventiones performandas he obliged himſelf by the ſaid Writing » wat 

the Plaintiff in 601. and alleged in Fatto that the ſaid M. C. upon the: que 

June ſecundum Formam & Effect.“ Scripti præd paid 631. by which W.C, not 

Has ſaved him harmleſs from the ſaid 63 l. ſo that he was not damniſicd, Pro 

and that neit her the ſaid F A. in his Life-time, nor the ſaid E. his Exe ia 

trix ſince had made any Grant unto him of the Moiety of the ſaid Gui We for . 

granted him by the ſaid F per quod Actio accrevit Ec. The Detendan . ty, 

pleaded, that the ſaid M. C. had not paid the ſaid 631, &c. W hereupon ast] 

they were at Iſſue, and Verdict and judgment for the Plaintiff, and WF 2 

now athgned tor Error, that here was nor a good Breach. fſt. Becauſ 4 

he does not Ihe what the God's were whereof the Deed of Gift was made; WW for 

Sed non allocatur, becauſe the Generality is ſufficient. 2dly, The 4. not 

leg ation is, that he hap ſaved him harmleſs from the 631. whereas it ougli the 

% have been from the 1201, 3dly, Becauſe he does not fhew that he v. and 

gueſted a Grant of the Meiety of the Goods, and tender'd a Writing unto hin abl 

: 10 jeal; For he being the Party who is to have the Benefit thereof, ought Caf 
5 to make the Tender; And for theſe Cauſes, but principally for the ſe. 2 
cond, the Judgment was reverſed. Cro. J. 661. pl. 10. Hill. 20 Jar. he | 
B. R. Archer v. Dalby. VV 0 34 OO) oh oO Was 

Palm. 388. 22. A. Conuſee of a Statute, extends and aſſigns it to B. and afterwards Ve 

rag GC grams the Land to C. and covenants that notwithſtauding any AG done i by 

CET. him, or any other by his Conſent, the Statute extended, and Exccution ri. ( 01 

ans in Force; Adjudg'd that this Aſſignment was a Breach; But re- Cor 

verted in Error; For notwithitanding the Aſſigument the Statute ſtand; 9 2 

in Force, but it the Declaration had concluded Eo quod conceſſit to s 

him &c. whioh implies a Covenant, this Action had lain; But 2. he 4 


witk/tanding this Alg nment, the Statute is in Ferce, and the Conuſee i afer 
6 | mi 
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may releale it. But if he had covenanted that the Gramtee jhould have it 
epithout Difturvance, this Aſſignment would be a Breach by reaſon of the 
word (Grant) but here the Actien is trenght on a Covenant in Fatt, 2 Roll 
Rep. 399 Mich. 21 Jac. B. K. Pearſon . Joues. 5 oy 

23. Upon a Marriage between the Son of T. and the Daughter of C. Lat. 162. 
it was covenanted, that after the Marriage Sc. T. ſhould find to his ons. C. held 


and Wife, and their Iſſ:tes, competent Entertainment of Meat and Drink, any 5 * 
and during the Life of T. and to live with him in his Hoaſe, and that Ff : 


gs Sg | . that the 
ſaid 7. the SH, and his Wife, fhould diſlike to live together, that then the Wife and 
"Son and Wife ſhould have ſuch Lands and Goods of T. the Father, and to Father diſ- 
live Here they pleaſe. 'The Hon having If ne ales. The Wife takes 2 ſe- agreed, and 


ond Husbend. The Wife and Z. the Father diſlike, and dil: 8 


| agree &c. Husband de- 
And now R. brought Covenant u pon the Indenture for the Lands and Gods. manded the 


\ hitlock ſaid, that that is a Diſagreement within the Covenant, be-Land and 

cauſe it came in lieu of Maintenance. Doderidge and Jones on the Dann 50 
contrary ; For the Diſagreement between the Father and Son, in theof che Pa. 

Lile of the Son, had not been ſufficient ; Bui 

ought to find Meat and Drink &c. to the Wife and her Iſſue by the Cove 


nant. _ 


_ it Husband, during the Lite ot T. and Judgment was given accord— ——£'Oph: 


26 8 = | . 3 8 
ing to the Opinion ot Doderidge and Jones. Noy. 86, 87. Hill 1 Car. bet hs 
et | 5 Action as 


| . | | | ies | | brought by 
the Son's Wife and her ſecord Baron, but adjudged that a mutual Diſagreement betwee 


| | b n all ought to 
be alleged, and therefore Judgment was uod Querens nil capiat; bur all agreed that the Wife 


might have boarded with T. the * ather if ſhe would, but the ſecond Husband could not. 


24. S. covenants to ſurrender her Eſtate for Life in a Copy hold upon Re- 2 Show. 193. 
queſt, and to permit B. to enjoy the ſame, and to take the Rents, Iſſues and S - 1 * 
Profits. In Covenant B. aſſigns a Breach, that ſbe did not ſuffer him to st . 
1 2 | | Ee | Aus Starute 8 & 
enjoy the ſaid Lands, but had received the Rents &c. from 


ae the making of W. z. cap. 
the Indentare to the Time of the Nrit &c. Exception was taken, that there 11. S. S. it is 


was no Requeſt as to the Permiſſion; Sed non allocatur; For the Re- enacted, that 


queſt is only to the Surrender, 2dly, That a ſpecial Diſturbance I Le 
not alleged. zdly, The Breach is too generally without ſhewing what many * 
Profits the receiv'd; But the Court conceived, that i Covenant a Man Breaches as 


may aſſign as many Breac hes as he will, but not * in Debt upon an Obligation he ſhall 
7 P. | or in t la eb | . think fit. 
for Performance of Covenants, tor in that Cale there ought to be a Certain 
ty, and certainly aſſign'd, but in a Covenant it may be aſſign'd as general 
as the Covenant is. Cro. C. 176. pl. 23. Mich. 5 Car. B. R. Syms v. Smyth. 
25. Leſſee covenanted t repair the Houſe with convenient, neceſſary, 


and tenantable Reparations, and the Breach aſſigned was in not repairing 


for want of Tiles and daubing with Mortar, but did not fſhew that the Houſe 
uct tenantable; and the Court were of Opinion, that he ought to have 
ſhewn ir, for there might be a tew Tiles and a little Mortar wanting, 
and yet the Houſe might have convenient, neceſſary, and renant- 
8 Reparations, Mar. 17. pl. 39. Paſch. 15 Car. 1. Con y sby's 
„ ))/)%ͤ ul TH s „ . 


26. In Covenant againſt the Leſſee for Years of a Houſe for not repairing, 
he pleaded that the Houſe was caſually burnt down ; and upon Demurrer it 
was inſiſted, that the Plea was contrary to what Leſſee had expreſsly co- 
venanted io do; And Roll Ch. ] held, that though the Houſe was burnt 
by Negligence, or any other Means, the Leflce is ſtill bound by his 
Covenant; and judgment Niſi for the Plaintiff. Sty. 162. Mich. 1649. 


27. Covenant in a Teaſe for Years was to pay nearly 20 J. at Michael. 


mas and Lach- Day, by equal Port ious, and the breach aſſigned was, that 


he did not pay the Rent due at the aforeſaid ſeveral Feaſts, during the Term 
afcreſaid. It was objected, that the Breach ought to have been aſſign'd 
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particularly ; bur adjudged, that it was well alſigned, tor perhaps be 
never paid any Rent at any of the Days; and ſo a Judgment in Dur. 


ham was affirm'd in Error. 1 Lev. 18. Mich, 14 Car. B. R. Coniets v. 


Smith. | 
Nod 290. 28. In Covenant on a Warranty in a Fine the Plaintiff declar'd, gt 
204 5. ( I one O. habens legale Fus & Titulum did enter upon him, and evict him of 
@d;ud ved 57 


55 Term for Tears. Exception was taken, that this might Le Ly a Title deri 
; RG from the Plaintiff himſelf. Adjornatur. Mod, $6. pl. 14. Mich. 22 Car. 
Car. 2. B. R. 2. B. R. Wootton v. Heal. 8 e 
that the ET | : | | 555 ; | 
Picadivg is ill, and not help'd by the Verdict, and Judgment for the Detendant. 
8. C aid Judgment accordingly. 
himſcit for his own Expedition. 


| - | Ley. S5t. 
Sid 466. pl. 2. S. C. the Plaintitt prayed Judgment again 
2 Saund. 197. S. C. adj1dg'd. 9 


2 Keb %% 29. In Delt upon a Decd, containing ſeveral Covenants, tor Pert 


7 Tier- 
pl. 16. Eur- mance whereot the Defendant obliged himlelt in the Penalty of 401 
nard v. Di- d counts, that the Detendant had broke the Covenants. Upon Non 
chel, 8. C. 8 7 5 ods Frey 4 Jon, 
dates this as elt Factum pleaded, the Plaintifl had a Verdict, and it was moved in 
an Action of arreſt of judgment, that the Declaration was ill, tor there was no parti. 
Debt cular Breach affipned of auy one Covenant; adjudged tor the Plalutii, 
3 For though this would have been ill upon Demutfer, yet here it is curc} 
tec 0 N : a 1 * * 
perform. by the Verdict. 1 Vent. 114. 126. Paſch, 23 Car. 2. B. R. Barnard v. 
ance, and Michell. | 1 | 
not an Ob- . 8 | 8 1 
ligation generally, but a Deed with Covenants, and a Penalty ſubſequent on Non-perto: mance there 
of ; Adjorratur, ——— Ibid. 566. pl. 44. S. C. held and adjudg'd accordingly. : — 


30. Covenant that Baron and Feme flculil ſurreader at the next Audit at 
C. and Breach aſſigned that there was an Audit 6th of April, and no vur- 
render ; to which the Defendant demurred, becauſe this is not ſaid (the 
ext Audit) but being averred that he did not ſurrender ad prediftum prox- 
imum iter, it is well enough; Per Twiſden and Rainstord, the reſt be- 
ing ablent, and Judgment tor the Plaintiff. 2 Keb. 865. pl. 18. Hill. 
-.243 & 2g Cars . nn en he nminggt 
31. Debt upon a Bond for Performance of Covenants, amongſt which 
_ ag one was, that the Defendant ould convey ſuch a Tenement for the Life f 
| he Plaintiff, and the Life of two others, ſuch as the Plaintiff ſhuuld name, 
and that he would give him Poſſeſſion before Chriſlmas, The Detendant 
pleads, that he always was, and is ready to convey, if the Plaintiff would 
name his Lives, but by reaſon the Plaintiff would not name his Lives, ht 
could not make his Conveyance. Upon this Plea the Plaintiff demurs, 
and ſhews tor Cauſe, becauſe the Defendant had not alleged that he oa: 
him Poſſeſſion before Chriſtmas, and that he might have done, though he 
could nor convey till the Plaintiff had named ; ſed per Cur. Judgmen: 
was given tor Detendant, becauſe the Poſſeſſion ſhall not be intended a di- 
vided Thing, but a Poſſeſſion purſuant to the Leaſe that he was to make : 
tor otherwiſe the Poſſeſſion given would be an Act done to no Purpoſe, 
| tor he might turn him our again preſently; Adjudg'd for Defendant. 

Freem. Rep. 121. pl. 142. Trin. 1673. in C. B. Twytord v. Buntley. 
18877 b. 325 Covenant for quiet Enjoyment againſt all Perſons claiming un- 
2 — 5 der Sir P. V. and /bews that ſuch a one did diſturb him, clamans Titulun 
peir - luder Sir P. J. and the De fendant demurred, becauſe he did ot ſay Le- 
: Lev. 25. galem Titulum; and for that the Court took this Difference, that where 
9. O burd b. a Man makes a general Covenant againſt all Perſons, there a Breach of Ce- 
® ot mult” venant ſhall net be alleged by a Diſturbauce, unleſs it be by a lawful Di- 
Pp Keb 16+, Hurlauce; but otherwiſe it is when the Covenant 1s to enjoy quietly againſs 
| pl S. S CA particular Perſon, according to the Diitercnce taken in Caſe of Ci. 
«61:49d. Dale v. Eficx in Hob. 34. And the Court ſaid generally in Covenant it 


4 
2 


. 


Covenant. — 44 

is ſufficient to tollow the Words ot the Covenant. Freem. Rep. 103. 
pl. 121. Paſch. 1673. Lucy v. Leviſton. LOS! 5 
33. A. and B. were bound in a Bond to C. for the Payment of 20 l. at a 
certain Day. A. covenants with B. to ſave him harmleſs from the ſaid 
Bond. B. brings an Action of Covenant, and alleges tor Breach that C. 
{ned him in the Exchequer upon the ſaid Bond, and had Fudgment againſt 
him, but he does not allege that A. did not pay the Money at the Day. It 
was urged tor the Detendant, that tor all appears, the Money mighr 
be paid ar the Day, and then, though C. did ſue B. and recover, yet 
it was no Breach of the Covenant, becauſe the Suit was tortious, and 
the Covenant ſhall not be extended to fave harmleſs from Wrongs, and 
| therefore he ought to have averred that the Money was not hail at the 
Day; Bur on the other Side it was ſaid, that there is a great Difference 
between a general Covenant to ſave harmleſs, (for that ſpall be intended only 
arainſt lawful Wrongs) and to ſave harmleſs againſt a particular Perſon, 
for that 1 againſt tortious as well as rightful AtFs, cites Hob. 35. Beſides, it 
cannot be intended that the Money was paid when it is ſet forth that 
C. ſued and recovered; But Vaughan Ch. J. ſaid, the Books did gene- 
rally make a Difference between a general Saving harmleſs, and when 
it is againſt a particular Perſon, but he did conceive there was none at 
all; for the Reaſon was, the ſame in both, which is, when a Man is 

wronged the Law gives him his Remedy, which holds as well againſt 
every Body as againſt a particular Perſon ; Bur the other Judges were 
of a contrary Opinion, and gave Judgment pro Quer', Vaughan being 
gone into Parliament. Freem. Rep. 142, 143. pl. 163. Hill. 1673. 
| Hill v. Browne. B : 1 


covenanted 7o build him an Houſe according to the Rules preſcribed per Sta- TI. 4. S. & 
| "Y 741720 | | | 1 11 | „  adjornatur. 
tutum, for rebuilding London, and athgned the Breach, that he did not 8 C. 

cover the Cantilivers with Lead, according to the Rules preſcribed per Sta- cited Ld. 


and 15 L Damages. It was moved in Arreſt, that the Breach was nor Pe, 


ought to be covered with Lead; but per Hale, it being ſaid that he did not 
cover them with Lead Secundum Regulas per predict” Statutum pre- 
ſeriptas is an Averment, that the Statute ſo preſcribed. 2 Lev. 85. 
Paſch. 25 Car. 2. B. R. Dixe v. Jenman. „ 5 
3865. In Covenant on a Bill of Sale, that the Defendant was the legal 
E Proprietor of W. ſold, and had Power; the Plaintiff alleges Breach, that 
be was not Proprietor, and does not ſay Et fic non tenuit Conventionem, ſed 
| infregit; the Detendant pleads tenuit Conventionemz to which the Plain- 
tiff demurred; and per Cur. the Breach is ſufficient, and the Et „c iuſrigit 
is but Form, and well enough belide ; Judgment tor the Plaintiff 3 Kev. 
396. pl. 9). Mich. 26 Car. 2. B. R. Streeting v. Hinde. 35 
36. In Covenant for not repairing a Houſe let in S. being in Decaſu, not 
ſaid wherein, to which the Defendant demurred, and ſhewed tor Cauſe, 
that it was ot particularly ſet forth wherein it was in Decay, which per 
Cur. is ill, as well as in Waſte; And Judgment tor the Defendant, it 
Parties do not agree to amend, 3 Keb. 478. pl. 11. Trin. 2) Car. 2 
B. R. Portland (Counteſs of) v. Andrews. 55 
37. A. granted a Rent-Charge of 2001. to B. and C. their Heirs, for 2 M. 138. 
the Lite ot M. ad Opus & Uſum of MH. and covenanted to pay the Rent gef 128 
ad Opus & Uſum of M. The Rent not being paid, B. and C. bring Cove- es , 


& S. P. a- 
nant, and aſſign the Breach in not paying the Rent to themſelves Ad Opus & grecd ac- 


— 


Uſum of the ſaid H. The Detendant demurr'd, becauſe the Words in cordingly, 


ing aſſign'd in the Words of the Covenant, the Court held it good. 'f* api Pray 


4 | been paid to 
Mod, 223, pl. 12. Mich. 28 Cat. 2. C. B. Baſcawen v. Cooke. M. 15 De- 
5 3 re HEHE | fendant 
might have Pleaded it, that being a Performance in Subſtance, but it ſhall! not be intended without 

pleadipg it, and Judgment for the Plaintiff. | 


i 
| 


34. Covenant, in which the Plaintiff declared, that the Defendant 2 Keb. 142. 


rum pred? ; there was Judgment by Default, and a Writ of Enquiry, Raym. Rep. 


{ufficiently aſſigned, he ot alleging in Fact, that bythe Adi the bes G 


Which the Breach is aſſigned contains a Negative Pregnant 3 But it be- und hu“? 
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450 Covenant. 


» hich they 


38. Covenant that the Plaintiff ſhould have the firſt Duarter's Rent dy, 


at Lady- Day, after the Date of the Deed; Breach aſſigned, that the Dr. 


fendant obſIruxit et impedivit eum (the Plaintiff) a recipiendo &c. It Was 
moved in arreſt of Judgment, becauſe the Plaintiff ſhews not how he 
was hindred, and cited 1 Bulſt. 139. 3 Cro. 121. en v. Clover. 
But it was anſwered and confeſs'd, that Non permiſit is too general. 
for there is no Act done, but by impedivit & obſtruxit it is clear ſome 
Act wat done to the Plaintiff's Hindrance, which Act the Defendant 
beſt knows himſelf; Adjornatur, 2 Show, 75. pl. 58. Trin. 31 Car. 2. 
B. R. Preſcott v. Pemberton; 15 35 
39. Covenant for Payment of Rent which was reſerved payable at the : 
moſt uſual Feaſts of the Tear, St. John the Baptiſt and Chriſtmas, or within 
14 Days after, the ſirſt Payment to be at Chriſtmas next after the Dat, 
| Breach aſſigned in Non-Ppayment of the Rent at Chriſtmas firſt, and tooſ y; 
Notice of the 14thDay after; and upon Demurrer it was urged, that che 14 
Days after ſhould not refer to the firſt Payment at Chriſtmas, but tha: 
it was to be abſolutely on Chriſtmas Day; but He by the Court, tha; 
the Defendant had 14 Days after the firſt Chriſtmas as well as any other 
ro pay his Rent in; and therefore Judgment was given for the Defen- 
dant. 2 Show. 7). Trin. 31 Car. 2. Anon. 5 
450. Plaintiff declar'd of a Covenant to repair all the Pales of the Gar. 
gen demiſed, except all the Pales of the Weſt Side, and attign'd the Breach 
in not repairing the Pales contra Formam Conventionis, without ſhewing that 
the Default was in the Pales not excepted. Detendant pleaded that he had 
repair d the Pales according to the Covenant, Verdict lor the Plaintiff 


and Judgment accordingly by reaſon of the Verdict ; but ic was agreed, 


that if the Defendant had demurr'd, Fudgment ought to have been for hin. 
2 Jo. 125, 126. Hill. 31 & 32. Car. 2. B. R. Anon 


2 Show. 441. A Breach may be well afrgned though not direttly within the Wirds 
x; 1 of the Covenant ; As where in a Charter-Party it was mutually covenanted, 


C., hut 


S. p. does that the Maſter of the Ship (who was the Plaintiff) ſhould pay two Parts 
not appear, 


of the Port-Charges, and the Factor of the Defendant the 3d Part, through 

the whole Voyage. The Maſter declares, that he failed from L. to C. 

and paid 2 Parts of the Port-Charges for himſelf, and the zu Part for the 

Defendant, who not repaid him. After Judgment by Default, and z 

Wrir of Enquiry return'd, it was objected, that che Detendant was not 

bound by this Covenant to pay the zd Part to the Plaintiff, but to the 

Collector of the Port-Charges, and therefore he ought to have thewn, 

that the Defendant had not paid the 3d Part; Sed per Curiam, the 

Plaintiff having averr'd, that he paid the 3d Part, it ſhall be intended, 

that the Defendant did nor, and in his Default the Plaintiff was forced 

to pay the Whole to prevent the Ship's being ſtopped in the Port; And 

though it was not ſaid, that they were paid in this Voyage, yet it ſhall be 

intended ſo to be, it being alleged to be paid in the fame Ports where 

the Voyage was ſaid to be made. 2 Jo. 186. Hill. 33 & 34 Car. 2. B. R. 
Bellamy v. Ruſſell. / 

2. Covenant with a Brewer for Grains ; the Brewer mixes Hops with the 

Grains and ſpoils them; Covenant lies though he declares ſpecially. 2 fo. 

191, 192. Paſch. 34 Car. 2. B. R. Goodhand v. Griffith. 3 

2 Show. 43, Covenant brought on Articles indented, and in the Memorandum 


Eff: it was, De Placito Conventionis fract', but the Declaration was, as it is 


Court in Action ſur le Caſe, quod cum per factum Indentatum teftatur ; nod De- 


thought the fendens conceſſit, and concludes not prout ſolet in Covenant, Et ſic infregit Con- 
ge web ar" ventionem, After a Breach aſſigned, and a Demurrer, the Court was of 
lather” Opinion, that this is an Action of Covenant, and that it is ot neceſſary to 
informal ; conclude Et fic infregit, nor uſual in Pleading to ſay De Placito quod teneat 
but the Ex- Conventionem; But the Covenant being that the Deſendant non relaxa et 
ception on 5 | 3 Deb. 


4 
( 
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tum Conventionis prædictæ, and does not ſay abſq 


* pl. 319. 8. 


| want of Timber. 


* + + as - 


A 


Covenant. 


— 


1 — 


Copping v. Slaymaker. 


ſhould not alien without Licence, and the Breach was, that he made a Leaſe contra Form 


Defendant. — Skinn. 120. pl. 15 8. C, that the Plaintiff not alleging the 
his Aſſent, for ought appears it may be with it, and ſo no Brea 


* 


. but S. P. does not appear. a 


44 Covenant &c. upon 4 Leaſe, wherein the Defendant covenanted 
yo repair the Buildings with all needful Reparations, principal Timber only 
excepted ; and the Breach aſſigned was, and that after the Demiſe 2 Barns, 


tando that the Barns were not in Decay, pleads that he was ready to re- 


«nas a Nece/jity of two principal Beams of Timber to ſupport the ſaid Barns, 
of ed l. Poa had Notice, but fuſed to 2 them * upon a 
8 to this Plea the Plaintiff had Judgment, becauſe the Deten- 
dant gave 0 Anſwer to the Breach particularly alleged by the Plaintiff, that 
the Barns werein Decay for want of Thatching and Walling, and not for 
3 Nels, Ab. 122. pl. 3: [ Mich. 3 Jac: 2.] cites Lutw. 
: . re 
45. Covenant &c. on a Leaſe of an FHhuſe for Years, wherein the 
Defendant covenanted to repair it at his own Charge, and all Aqnedutts, 


Bridges, and Fences Ec. with Banking, Cleanſing, and Fenciug c. during 
| the Term; the Breach aſſigned was, that the Honſe and 20 Perches of 
8 Bank, 10 Bridges, and 40 Perches of Fence were broken, pulled up, broke 
dcm and ſpoiled, Exception was taken to this Declaration, that the 


Breach aſſigned fo generally was not good; but adjudged that the De- 


46. A. covenanted with B. to obtain a Grant of Lands from C. A is 


Scounden v. Hawley. 


non permifit, ſed obſtruxit & obſtupavit; held well upon Demurrer, and 
>: -"___ for the . Plaintiff, 1 Show. 252. Hill, 2 W. & M. Dye v. 
EL On 2 


denture tho* there are disjunctive Words in the Covenant. Carth. 


124 Paſch. 2 W. & M. in B. R. Rawlins v. Vincent. 


Part of the Freehold, for they might be in the Stable and lay looſe, 


would be very remote to give it any other Conſtruction; and ſo Judg- 
ment was given tor the Plaintiff, 
CB Anon. ö 


covenanted for herſelf; her Executors, Adminiſtrators and Aſſigns, that ſhe 
would permit the Plaintiff to make a Drain &c. and the Breach aſſigned 
was, that ſhe aſſigned the Lands where the Drain ſhould be made to one T. 
who would not permit the Plaintiff to make the Drain ; there was a Plea, 
and Replication, and Demurrer ; and it was objected againſt this 2 2 

1 cla- 


CE 


Debt aſſigned to the Plaintiff without his Leave, the Court was of adjudg'd the 
Opinion, that the Breach was not well aſſigned; and gave Judgment, P 
quod Querens nil capiat per Billam. 2 Jo. 229. Mich. 34 Car. 2. 


eclaration 
naught, was 


becauſe the 


Covenant 


was, that 


he 


am & Eftec- 


7 


Parcel of the Tenements demiſed, were in Decay for want of Thatching and | 
Wallinz, and nct for want of principal Timber. The Detendant Proteſ- 


pair &c. where neceſſary, (principal Timber only excepted) but there 


claration was good, the Breach being aſſigned according to the Words of 
the Covenant. 1 Lutw. 326. Hill. 3 & 4 Jac. 2. B. R. Lee v. Johnſon, 


bound though C. has 10 Title. | Comb. 172. Mich. x W. & M. in B. R. 


47. Covenant 10 permit the Deſendant to rarry away Trees; Breach quod 


48. Breach of Covenant may be well aſſigned in the Words of the In- 


49. Covenant to keep in good Repair the Houſe, Outhoaſes and Stables; 
and the Breach aſſigned was, that the Defendant had permitted the Racks 
in the Stable to be in Decay. After Verdict it was moved, that the Plain- 

tiff hould have ſet forth, that the Racks were fixed in the Stable, and ſo 


and Pollexten Ch. l was of that Opinion; but the other Juſtices con- 
ceived, that it ſhould be intended that they were fixed for Uje there, and it 


2 Vent. 214. Mich. 2 W. & M. in 
50. In Covenant &c. the Plaintiff declared, that the Defendant had 


ue Licentia ; Held naught, and Judgment for the 


Releaſe to be without 
ch of Covenants, ——— 2 Show. z 


oo. 
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Covenant. 


_<laration that it was ill, becauſe the Covenant was for the Deteng... 
&c. or her Athgns, to permit &c. and the Breach is laid in the a, 
ſignee's not perinitting, and it appears by the Pleading that the 7 
ment made to T. was diverſe Years before the Demiſe made to the Plain 
and this Covenant cannot extend but only to the Aſſigns of the Deſeg. 

d ant after the Leaſe made. Beſides, to ſay Non permiſit, without ſhey. 
ing ſome ſpecial Diſturbance, and which ought to have been particularly 
ſer torth, that the Court may judge ot it, is ill; and Judgment accord. 
ingly. 2 Vent. 278. Hill. 2 & 3 W. & M. in C. B. Targett v. Lloyq. 


— 4 * _— — — - _ 
— — 


t Salk. 196, $1. Covenant by the Aſſignee of a Term againſt the firſt Leſſee, in 
Ly, pl. 2. which he covenants, that the Plaintiff thall enjoy free and clear of a 
* _ HS =: 


By Fats $98 Incumbrances, and ſaved harmleſs and indemmniſie from all arrears of Rey; 
Exception I £2 1 © * 
taken to and aſſigns for Breach, that 64.1. Rent was arrear, and that he deſited 
the Aſſign- the Detendant to pay it, but he did not do it; the Defendant pleats, 


ment of the that as to 60 J. Pare of the ſaid 641. that he had left it in the Hong; | 


_ Breach in % Plaintiff, ea Intentione that the Plaintiff ſhould pay it to the Tiff, 


 Diſturb.” and as to the 4 1. Reſidue of it, that he had paid it himſelf to the Leſi 
ance. or &c. to which the Plaintiff demurred, becauſe ea Intentione ad ſolvend 
other ſpe is uncertain ; for his Intention is not a Thing iſſuable; Sed non Allo. 


dial Damni- catur; for he might reply, Non reluquit Modo & Forma, and thereupon 


wer th  Ifſve might be joined, and upon this Iſſue he might give in Evidence 
which the any Matter to prove his Intention; and it was excepted to the Declz. 
Rent being ration, becauſe no Damnification is ſhewn, tor it is not like to a Condi. 
behind is tion of a Bond broken, for there is a Damage immediately by the Par. 
no Breach, : . . | | | EI . 
vas taken ties being ſubject to the Penalty, but it 1s otherwiſe here, till an Ac. 
by the tion brought, or Diſtreſs taken, or other Damages accrued ; and Roll, 
Court, and Tit. Condition, Cooper and Pollard 433. was cited, which was the 
they took ſame Caſe in Effect; and another Caſe lately adjudged upon the fame 


this Diver- Reaſon, Skin. 397. pl. 31. Mich. 5 W. X M. in B. R. Griffin v. Hat. 


ſity, Where 


the Counter- I iſon. 
Covenant is given to ſave harmleſs from a penal Bond before the Condition broken, there if the penal 
Sum be not paid at the Day, and ſo the Condition not preſerved, the Party to be ſaved harmleſs doe; 
by this become liable to the Penalty, and fo is damnified ; but if the Counter-bond be given after the 


Condition of the Obligation is broken, or to ſave barmleſs from a ſingle Bill without a Penalty, there 
the Counter-bond cannot be ſued without a ſpecial Damnification, —— 4 Mod. 249. S. C. accord- 


52. The Plaintiff declared, that the Defendant covenanted to pu 
gearly during the Plaintiff *s Life at the two Feaſts of Michaelmas ani 
| Lady- Day, 3 J. 6s. 8 a. by equal Portions, and aſſigned tor Breach, that 
3 J. 65. 8 d. for a Tear at Lady-Day, laſi was in arrear and unpaid ; thi 

Defendant demurred and objected, that it does not appear when the 
Money became due; tor it might be behind and unpaid at Lady-Day, 
and yet might become due at Michaelmas or Lady-Day before; but 
the Court held this well enough upon a general Demurrer, and gave 
| R for the Plaintiff. 1 Salk. 139. pl. 3. Trin. 6 W. & M. in B. 

„„ o .c.._. fo 

Nod. 133. 53. Debt upon Articles of Agreement, by which the Defendant was 
1 2 2 Detendant was to tender a Conveyance to the Plaintiff, his Heirs or A. 
Ras Bier- ſigns ; and the Breach aſſigned was, ehat the Defendant did not tender 4 
ity taken. Conveyance to the Plaintiff ; and it was objected, that this Breach wa 
i Mod. not purſuant to the Covenant by which he is to tender to the Plaintii 
40 yo andor his Aſſigns. But per Cur. the Difference is between doing a Thin! 

"og er to a Man or his Aſſigns, and by a Man or his Affigns. In the laſt Cab 
the Breach mult be in the Disjunctive, that ic was not done by him o: 

his Aſſigns, but in the firſt Caſe it is ſufficient to fay, that it was done t 

him; for an Aſſignment ſhall be intended to be done to the Plaintiff him 

ſelf, and if he aſſigns his Intereſt then to the Aſſignee, and it he did alle: 
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Covenants. 453 


ED es eee cl 


Sharp. 


f "1 
Ll 


certain Indenture ſpecified, there a preciſe Breach muſt be ſpeton, becauſe anants you 
Breach is Forfeiture ot the whole Bond; Per Cur, Ld. Raym. Rep. mult aſſiga 


but one 
Breach ; but 
| 9 | 55 I | | in an Action 
of Gvenant as many as you will. Freem. Rep. 157. pl. 194. Paſch. 1674. in C. B. in Cafe of King v. 
Gogle. e Es 


55. 8 89 N. 3. cap. 1 1. S. 8. EnaCts, that in all Actions in any of 
bis Majeſty's Courts of Record, upon any Bond, or on any Penal Sum, for 
Mon- Performance of Covenants, the Plaintiff may aſſign as many Breaches 
43 he ſhall think fit, and the Fury upon Trial of ſuch Action ſhall aſſeſs, 
bot only ſuch Damages and Cofts as kave been uſually done, but alſo Dama- 
res for ſuch of the ſaid Breaches as the Plaintiff ſhall prove, and like Fudg- 
ment ſhall be entered on ſuch Verditt as hath been uſually done in ſuch Ac- 
tions ; and if Fudgment hall be given for the Plaintiff on a Demurrer, or 
by Confeffron, or Nibil dicit, the Plaintiff upon the Roll may ſuggeſt as many 
Breaches as he ſhall think fit, upon which fhail iſſue a Writ to the Sheriff, 
> to ſummon a Fury to appear before the Fuſtices of Afjiſe, or Niſi Prius, to 

B enquire of the Truth of thoſe Breaches, and to aſſeſs the Damages. 
Jö. By the 889 N. 3. cap. 10. and 4 & 5 Anne cap. 16. the Plain- 
tit 112 aſſign as many Breaches as he pleaſes on Bonds to perform Cove- 
gants Cc. or mT hp Wn ms 3 . 
5). Covenant was brought on a Penalty of certain Articles, wherein 
the Delendant had agreed to pay ſo much per Chaldron for all Coals laden 
either in Newcaſtle or in the River Tyne, and brought to London; the Breach 
aligned was, that the Coals were laden on ſuch a Ship intra Fortum de 
Tinmouth, (viz.) at North-Sheilds, and brought from thence to London. 
The Defendant demurred, becauſe it did nor appear that Tinmouth is 
upon the River Tyne, and fo the Breach nor well aſſigned, and the 
Court cannot take Notice of it judicially, and therefore inclined a- 
gainſt the Plaintiff, but gave Leave to diſcontinue on Payment of Coſts. 
5 Mod. 352. Trin. 9 W. 3. Toddard v. Middleton. 
$58. Defendant covenanted with the Plaintiff, that he would pay him 
1001, in Money, and give him Credit for 100 1. more upon the Plain- 
tiff's a hgning bim 10001. Stock in the Bank of England, and that the 
Defendant would accept the ſame upon Notice on or before 24th of May next 


of = 2 SS — 
2322 Sh — = as ns 5 — 
2 2 — = ©; 2.04. gay 
7 2322 — 9 a 


following. In Covenant Plaintiff alleged Notice to Detendant, that 104 

Plaintift would be ready to make the Transfer on the ſaid 24th of May, op 1 
but the Defendant did not come to accept, and Non- payment of Money 1 
allign'd tor Breach &c. And per Cur. the Breach is ill aſſigned, for e "ll 
they ſhould aſſign for Breach, that they had tendred a Transfer, aud that = bl i} 
= Defendant aid not accept, for there was nothing to be paid but after T'rans- | _ 
fer. 12 Mod. 248. Mich. 10 W. 3. Shales v. Seignorer. VVV 5 e 
= 59. In Debt on Bond to perform in Covevants, the Replication muſt ſhew 1.9. Kaym. ht | j 
W 4 certain Breach ; Bur in Covenant it is enough to aſſign a general i „„ | We 
1 Breach ; Per Holt Ch. J. x Salk. 140. pl. 5. Trin. 11 W. 3. B. R. Treby 9 > __ 
| 1 15 Ch.] ; 


= G60. Apprentice covenanted with his Maſter not to buy or ſell without the Ld Raym. 
© Maſter's Leave, within tuo Nears ; in Covenant the Breach aſſigned was, Rep 47 p 
8 that the Defendant Divers Diebes & Vicibus, between ſuch a Day and? C. 4 
- 7 ſays, that 
8 /uch a Day, ſold ro H. and cer Perſons unknown, Goods to the Value of another 
= 5 Z "$80 4 
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ner; and ad- 


cordingly. 


per Holt, as 
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Covenant. 


Breach was 100 l. After Verdict for the Plaintiff it was moved in arreſt of Judg. 


* 


Fe 454 | — 
wee ment, that the Breach was zincertain, both as to Times and Perſons . Bur 
bought per Holt it is certain enough; For it is ſo deſcribed, that if another 
Goods in the Action be brought the Detendant may plead a former Recovery for the 
ſame Man- ſame Cauſe, and aver this to be the ſame Selling; to which Gould 
agreed, and that the Actlon here being only for Damages it is well e. 
nough; And Judgment for the Plaintift. 1 Salk. 139. pl. 5. Trin. 11 
W. 3. B. R. Farrow v. Chevalier. 1 5 
61. Covenant to grind all his Corn which he ſhould aſe in his Houſg 4 
Plaintiff *s Mill; Breach aſſigned, that there were 500 Barrels of Whe,, 
ground and uſed in Defendant's Houſe which he did not grind at Plain. 
till's Mill; but ill, it not being ſaid it was his Corn. 12 Mod. 42. 
Mich. 11 W. 3. Hamley v. Hendon, ) 
La. Raym. 62. Afſumplit to deliver Corn on or before the 5th of January into , 
Rep. 620 Barge to be brought by the Plaintiff to receive the ſaid Corn, Th, 
8. CS. 5 Breach aſſign'd was, that he did not deliver on the 5th of January; isi; 
to its being good without a Verdict, becauſe there muſt be a Concurrence of both Par. 
without a ties; Per Holt. 1 Salk. 140. pl. 6. Mich, 12 W. 3. B. R. Harmon 


Verdict; Owyyden. 
but however, 


judged ac- 


it is aided by the Verdict, and Judgment for the Plaintifl. 


2Tod 63, In Covenant for not repairing the Heir ans Preach chat the Pre. 
_ Raym. T.ep miſſes were out of Repair, tali Die & per Decem Annos ante tunc 


1125. 8. C 


ani held which included his Anceſtors Time, and held good. 1 Salk. 141. Paſch, 
that the 4 Ann. B. R. Vivian v. Campion. 5 


Breach is 


certainly and well enough aſſigned, 


94. A Covenant was, that the Defendant jhould Dance, Sins and AF, 
Hnder the Society of Comedians, and obey Orders; and (hould AF and le 
_ Aſſiſting to no other Theatre, but what was appointed by R. and the Breach 
alligned was that he Acted at Oxford, without the conſent of the Plaintiff. 
The Defendant demurs to the Declaration; and Pengelly for the De- 
fendant excepted to the Declaration. iſt. That it it is ſet out with Po 
hec &c. which muſt be conſtrued from the filing of the Declaration 
Cor bringing the Writ) and it ſhould have been Poſt confectionem in- 
denturæ, i. e. That he the ſaid W. did Covenant that he, for five 
Vears after the making, would not Act &c. 2dly. This Breach 
not well aiſigned; becauſe it does not appear that the Play he Acted vu 
publick, and if not ſo it was no Damage to the Plaintiff, and the de- 
ligu ot the Covenant was not to reſtrain any Dancing Acting &c. 
_ unleſs where it drew others (to lay out their Money at other Play- 
- houſes) from the Play-houſe of R. Salkeld contra that this Breach 13 
well aſſigned according to the Covenant, and it is not material whether 
the Acting were for Gain or not, but take it to be for no Gain, *tis yt! 
Prejudicial to the Plaintiff, for no Body will fee his Play when they 
can fee another for nothing. Holt and Powel held, that quod Polt 
hæc non ageret &c. in the Declaration ſhould have been Quod abinde 
non ageret &c now Poſt hæc was right in the Recital of the Covenant bil 
wrong in the Declaration; becauſe Poſt hæc muſt be taken to be after th! 
preſent Time; So that the Breach is laid to be after the Declaration. But 
it was adjourned tho* the Court thought it could not be made good. 
II Mod. 133. pl. 13. Trin. 6 Ann. B. R. Rich v. Wilks. 
65. Covenant to leave the Premiſſes in good repair at the end of the Teri 
&. Breach aſfign'd that by one Month before the end of the Term they were 
not in repair in any Part thereof, contrary to the Form and effec} of tt! 
Covenaut ; Exception was for that they ought to have faid that the De. 
fendant did not leave that in good repair at the end of the Term, (ed 
non allocatur. Trin. 10 Ann. B. R. Hamond v. Royſton. d 
66. Core- 
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e 
Covenant. 4.56 
66. Covenant by Leffor with his Leſſee, hat he ſhould repair the 
Premiſſes demiſed before Michaelmes next. Breach aſſign'd by Letlec, that 
the 28th September the Premiſſes were out of repair to be done by the Leſſor 
_ cording to the Covenants contain'd in the Deed. On Demurrcr to the 
Declaration, Judgment was tor Detendanr, for this is alto 
rain, and it 18 but Argumentation, that the I. 
the Breach ſhould be alſign'd in the Words of the Covenant, that he 
did not repair. There is a Difference between a Covenant Executory 
and one not, and ſaying (according to the Covenant) is uncertain. 
Paſch. 10 Ann. B R. Mitchel v. Hamond, | TS 
67. A Leſſee tor Years Covenants that it ſhall be Jawfnl for M. and two 
thers his Leſſors, their Executors, Adminiſtrators or Aſigus, or any of 
them with Normen, and other Company to enter and view the Premiſſes if 
in repair &c. N. brings Covenant and aſſign'd a Breach, that he with 
Nor mon came to the Detendants Houle ſuch a Day and at ſuch an Hour 
and requeſted him that they might enter and that the Defendant recuſavit 
it non permifit, and that M. and the two other Leſſors came the Day and 
Four io the Defendant”s Houſe, and requeſted, and Defendant recuſavit Sc. 
without ſaying poſtea Sciit, &c. Detendanrt pleads to the whole, and ſays 
ke did not refuſe the Plaintiff to enter, but anſwers nothing as to the 2d 
Breach aſſign d &c. Sed per Cur. It is a good Plea; for thr two Affron- 
ments in the Declaration are bat one Breach, it being all ſaid to be ar 
the ſame 'I'ime and Hour for all three might come together and requeſt, 
and not W. firſt, and then he and the other two atterwards &c. Mich. 
10 Ann. B. R. Wright v. Nicholls. „„ 


a Breach if there be # varying between the Aſſirn= 


—— ——— ————  — — LL SD 


gether uncer- 
eſſor had not repair'd ; 


68. In aſſigning ot | 
ment and the Words of the Covenant, ſuch a Fat# muſt be affrgned as isa 
' Breach in Law of the Covenant; per Parker C. J. Paſch. 11. Ann. 
69. Leſſee covenanted to lime and dung the Land durante Termino, Per Eyre . 
Leſſor died within the Term, and his Heir brought Covenant and the Plaintift 
Ln eee ae aber abs Thet: IG | : 4 ſhould have 
aſſign'd the Breach, that after the Deſcent of the Land the Defendant fai .».. 
all | 5 : as ſaid that 
did not Durante Termino Lime and Dung the Land. The Court held Defendant 
the Breach not well aſſign'd; becauſe the not Dunging it and Lim- did not do 
ing it ſince the Deſcent is no Breach of the Covenant, if it was limed it during 
OP d 1 {1 fici IC b t "I h - it did 1 1 » | the Term; 
and dung'd ſo ſufficiently betore, that it did not need it. Adjornatur. or the 
10 Mod. 158. Paſch. 12 Ann. B. R. Sail v. Kitchingham. Breach 
5 | DE LT ns 1 . . | ought to be 
aſſign'd in the Words of the Covenant; And per Parker Ch. J. he ſhould have ſaid that Defendant _ 
did not lime them at all, and that the Cloſes remained unlim'd during the Reſidue of the Term; 
that where a Man is to do one Particular Act during the Term, and which is not an Act of Con- 
tinuance, once doing it within the Term is well enough. MSS. Rep. S. Cc. 


Jo. In Covenant the Plaintiff declares that he the Plaintiff, did Cove- 
nant with the Defendant 7o transfer at a certain Day, ſuch a ſhare of 
Sock with the Dividends and Profits that in the mean time ſhould ariſe up- 
on the ſame to the Defendant at the South Sea Houſe, at the uſual Hours, 
when the Books of the Company are open, and that the Defendant did Cov:- 
nant to accept the ſame, and pay ſo much to the Plaintiff for it, provided 
_ the Plaintiff did tender it at the Time and Place above mentioned; and he 
 avers that he was at the South Sea Honſe at the Day, at the uſual Hours 
when the Books are open, to tender the ſaid Share of Stock with the 
Dividends and Profits of the ſame to the Defendant ; but that the Delen- 
dant did not accept the ſame, Sed penitus Recuſavit & adhuc recuſat 
acceptare &c. The Detendant demurs ſpecially. Per Cur. the Plaintitt 
has not intitled himſelf to his Action, for that he has rot ſhewed, what 
are the uſual Hours of keeping the Books open, and that he was at the 
Place a convenient .Time before ſhutting the Books, ready to make a Tender ; 
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mw mm 
and the Refuſal being not expreſly laid to be at the Time and Place, fall 
not be ſo intended ; it it had been ſo laid, it would have been good 
Gibb. 61, 62, 63. pl. 9. Paſch. 2 Geo. B. R. Bowles v. Markwith. 

51. Where the Covenant was that Leſſee ſhould quietly enjoy two 
Cloſes againft all claiming cr pretending to claim any Right in them, he 
aſſigned the Breach thus that J. S. having or pretending to have a Clin 
Time out of Mind did enter upon the ſaid Cliſes, and held well aſſigned ; 
and that th'FCaſle differed from the Caſe of Kerby v. Hanſaker, tor it 
is impoſſible here that the Diſturber could claim under the Plaintiff 


himſelt, by reaſon of the Words Time out of Mind. 10 Mod. 383, 384. 


Fill. 3 Geo. 1. B. R. Chaplain v. Southgate. 


2 lt | . 


— — e 


(M. a) Pleadings and Aſſignments of the Breach. 


Joint and Several. 


* WO made Indentures between them quod cum uterque Ol ligatus 
© fuit alteri in two ſingle Obligations they Covenanted between 
them Omod / Uterque eorum ſteterit et obedierit Arbhitrio et Ordinationi 
A. er B. &c. that then the Obligation of him who fhall be void and the 
Obligation of him who ſhall not perform it ſhall be in force, and theretore 
per Littleton each has bound himſelf as well for his Companion that 
he ſhall perform the Award, as that he himſelf ſhall perform it, and 
the Defendant pleaded Perfbrmante and did not ſay that the Plaintiff bad 
perform'd alſo and yet good per tot. Cur. For it ſhall be intended that 
each ſhall perform his own Part, tor theſe Words quod uterque ſteterit is 
as much as if he had ſaid quod uterque eorum pro parte ſua fteterit ; For 
it is no more but every one for his own Part, and theſe Words quod 
urerque Obligatus alteri in 100 1. is good alſo, and ſhall not be tak- 
en by this, that both of them are bound to each of them, bur ſhall be 
taken, quod uterque pro ſe tenetur alteri ſeparaliter. Br. Covenant pl, 
23. cites 39 H. 6. 9. ! 8 
2. Aud alſo in Indentures they ſay in the end, ad quas quidem con- 
ventiones perimplendas uterque teneatur alteri in 100 l. this is good and 
every one by himſelf ſeparately is bound to the other; For thoſe 
Words are good ſeveral Words in themſelves. And fo ſee chat thoſe 
ſhort Words are ſeveral in themſelves as well as if each ſeverally by 
two Covenants had Covenanted with the other. Quod Nota, per 
3 Le. 160. z. R. B. by Deed covenants with 4 Perſons and their Aſſigns & ad 
2 2 1. cum quolibet eorum, that he was lawfully and ſolely ſeiſed ot a Recto- 
Lich Cafe, ty. Two of the Covenantees bring Covenant againſt R. B. and held ill, 
adjudp'd for becauſe it was a Joint Covenant and the others ought to have joined. 
the Plaintiff; here it appears that every of the Covenamees bath a ſeveral Intereſt or Ei- 


| but reverfed ate, the Covenant ſhall be ſeveral in reſpect of their ſeveral Intereſts ; 


” and if Covenant be with the Covenantees et cum quolibet eorum, theſe 


the Action Words make the Covenant ſeveral, As if a Man demiſe Black Acre to A. 
in C. B. be- and White Acre to B. and Covenants with them et quolibet eorum, &c. 
ing brought che Covenant is ſeveral, but if the Demiſe had been to them Fointh, 
by one of h Words cum quolibet eorum are void; for a Man by his Covenant in rel- 


the Cove- 5 a ' 
9 pect of ſeveral Inteteſt cannot make it firſt Joint, and then ſeveral by 


adjudged the words cum quolibet eorum. 5 Rep. 18. b. 19. a. Mich. 29 & 30 


there kor Eliz. in Cam. Scacc. Slingsby's Caſe. 

the Plaintiff, | 3 
2 Le. 4% pl. 60. Anon. S. C in the Exchequer, and adjudg'd there by the whole Court, 
that Covenant did not lie by one of them only but ought to be brought by all, ———58. C. cited 


ky Cote Ch f 3 Bulſt 68 —8. C cited by Fleming Ch. J. Built, 26. 


4. One 
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4. One Lydiate and 6 orher Merchants covenant ſeparatim with the Cro. E. 40S 
Maſter and Owners of a Ship by a Charter Party, that one fhall pay ſo hi. 20 Mat- 
much, another ſo much &c. for Carrying of Gods, and the Maſter and LO 4 
Owners covenanted with the Merchants to Ship certain Merchandizes to 3 "of 
uch a Port GC. Held that though the Merchants join in the — Ibid. 
Covenant (id eſt) conveniunt ſeperatim, yet this Word ſeperatim makes 47 Pla az. 
this ſeveral Covenants and not a joint Covenant, and whereas it was . 
further added, performationem omnium & ſingularum Conventionum the Er 
quilibet mercator Seperatim obligat ſeipſum &c. in double the Freight. differing in 
This is ſeveral too by reaſon of the Word ſeperatim, and this Word Opinion, 
ſhall refer to the ſeveral Covenants before, and when Covenants are fe- Reb 
eral they are 4s ſeveral Deeds, and the Covenant here on the Part of the 80 bande 
Maſter and Owners is Foint, 5 Rep. 22, 23. Hill. 39 Eliz. C. B. to compound. 
Mathew ſons Cale. „ — Ibid. 


adjudg'd that it is ſeveral. —8. C. cited per Williams J. Bulſt. 26. to be adjudg'd FD Word 


(Separatim) makes the ſame to be ſeveral Covenants, and not Joint. 


5. The Plaintiff declared that A. and B. dimiſerunt ; This im a 
Joint Covenant as to the Intereſt granted, but asto Acts ſubſequent 1 in- &. C227 
ports a ſeveral Covenant. 1 Salk. 137. Mich. iW.& M. in B. R — 
Coleman v. Sherwin. JJC... oe ne 
| e . 163. 8. C. 
Show. 79. S. C. 


6. If A. conveys 3 Manors to B. C. and D. ſeverally, and covenants with 
them & Ouolibet eorum, that he has convey'd to them a good Eſtate ; 
1 are ſeveral Covenants and not a Joint Covenant. Jenk. 262. 

J. E. ſeiſed in Fee of a Manor convey'd it to the Uſe of himſelf for Lif Ibid. 207. 
and then to his Wife till T. his Son ſhould be 24 * a7 : fat 8. E cited 
Rent-Charge to N. and covenanted that he had not altered any Eſtate made * cles 
by his Father, and had done no Alt whereby it ſhould be altered, and that Ro that 
the Land fbould be open to the Diftreſs of N. Adjudg'd that there were ſe. he was ſeiſed 
| veral Covenants; For the two firſt were Negative, and the laſt Affirma- * ſuch E- 
© tive. Litt. Rep. 63. Arg. cites Mich. x Jac. C. B. Ersfield v tate as E. 

I Napper. „ | VVV 1 1 A V. his Father 
Ws had convey- 
ed to him, 


and ſays, that this Grant was before T. was 24, and that T. covenanted that he had a 
; S Gr: ; 1. . | ood and 

Power to grant notwithſtanding any Act done by him, and that the Land charged mall . 

| ſufficient to his Diſtreſs; and for that the Land was not open to the Diſtreſs, Action was brought; that 

* Pas N 68 had _ = Act, m_ _ the Land ſhould be open, and adjudged againſt him, 

at the Words (Notwithſtandin g any Act &c.) do not extend to this laſt | In 

being open, which is abſolutely of itſelf. F os e Oo, . 1 ee Lang's. 


| The Plaintiff had a Rever/jon of two Honſes, one in Fee, and the *2 Bulſt. 
| Other for Tears, and makes a Leaſe for Tears, with Covenant (* by the 19%. dt. 
| oe ) for Reparations of both Houſes ; and Queſtion was, whether the þ m_ 9 
bo wary Fu have __ Action, or ſeveral Actions, and adjudged that in 3 N and 
ould have a joint Action tor both. Brownl. 20. Mich. dgme 
, both. - Avownt: on. Mlew: 7 390 Pyot Jogos, 
9. Indenture of Covenant between A. and B. of the one Part, and C. of * Brownl. | 
the other Part. Among other Covenants one was, it 1s agreed 1 * A 
the Parties, that C. emer into Bond to pay A. 160 l. by ſuch a Day, which 8 oy 
e TRYR 1 1 : JE 7 wh 95 4 S. C. ad- 
5 paid. A. dies. B. and not the Adminiſtrator of A. ſhall have judg d; for 
the Action on this Covenant; For the 1601. payable to A. in his Liſe is a joint 
being to be obtain'd by his Suit on this Indenture, no one can have gag z. 
c 10 * os thoſe wh 7 footy during their Lives, and after 2 8 * 275 
er Death the Executor or Adminiſtrator of the Survivor. Yelv. 1 held accord- 
Trin. 8 Jac. B. R. Rolls v. Vate. 2 OI vc wg 


. | 2 2 | [ £ 
ment in C. B. affirmed. Aud per 99 4 J. where there is Matter precedent, and int Wot fo 
| | | draw 


a — « —— 
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are to be brought; but otherwiſe it is where no ſuch Matter appears, as in this principal Ca 


ſo the judgment well given for them, and to be affirmed. Fenner J. ſaid, that it a Man be 


_ adjudged 
for the De- 


Lelſors had 


438 Covenant. 
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(Hy 


Ara ſeyeral Conſiderations, as in * Matthewlon's Caſe before; there ſeveral Actions of Covenant 


C 
e, And 
Ut, and 


F ö 8 boy; | 
to three, Solvendum to one of them, this is joint, and they ought all of them to join in the Action, — 


therefore the Covenant here being joint, the Plaintiffs ought to join in the Action of Covena 


| ſo in the principal Caſe here. * See pl. 4. 


Keb. 254 10. Covenant againſt B. and C. on a Covenant in an Indenture Af. 
pl 91.5. C. c;ally to erett an Houſe &c. Fudgment was againſt B. by Default. G 
pleaded that he and B. had artificially erefed &c. and ſo to iſſue, and 
lendant. found for C. A Writ to inquire of Damages was mov'd for againſt B. be. 
cauſe the Act to be done was to be done by both, and B. is condemn'q 

of Non- teaſance by the Judgment; Bur the Court denied it, and held 

that B. ſhould not be charg'd with any Damages; For it appears that 

the Covenant is pertorm'd, and C. ſhall have Colts againit the Plain. 

till. Sid. 76. Patch. 14 Car. 2. B. R. Boulter v. Force. ; 

II. And Windham |. held, that if C. had pleaded that the Houj. 

was artificially erected by him, (without ſaying by them) and the 

Jury had found accordingly, it had been good Performance, becayj 

the Thing requir'd to be done is done, and therefore there is Ditterence 


between this Caſe and the Caſe where wo covenant to go to York, the 


the one cannot plead that he went, but mult plead that they two went, 
For there is a Perſonal Act to be done; and the one cannot go to York by 
Deputy as he may erect an Houſe. Sid. 76. Patch. 14 Car. B. R. Boulter 
77. we ras Hon VC 15 
12. The Court conceived, A Covenant to do ſeveral Things is as ſever] 
Covenants, and though he might have aſſigned one Breach, yer fevers] 


are good enough; Judgment tor Plaintiff, 2 Keb. 69. pl. 43. Paſch. 


18 Car. 2. Young v. Golling. ET Tg 
13. A Covenant was between A. of the one Part, and B. and C. of the 
other Part, & quemlibet eorum. A. brings Covenant againſt B. only, and 


good. 2 Lev. 56. Paſch. 24 Car. 2. B. R. Bolton v. Lee, 


14. A. and B. covenant with C. for themſelves, and every of them, that 


if they renew ſuch a Leaſe, they will aſigu the Term to C. A, dies, and the 
Covenant being broken, C. ſues the Executor of A. Objection that this 

is a joint Covenant, and fo ought ro ſurvive in Charge to B. But per 

Cur it is joint and ſeveral, for (every ot them) is as much as for (each 

ot them) and ſo the Party hath Election to ſue either the Executor or 

the Survivor. Freem. Rep. 248. pl. 262. Hill. 1677. May v. Woodward, 

15. A Covenant which is joint in itſelt thall be taken ſeverally when 

the Breach aſſign'd is a ſeparate Act of one of the Parties; per Holt Ch, 

£ J. Cumb. 164 Mich. 1 W. & M. in B. R. Coleman v. Sherman, _ 
But if one 16. A. B. aud C. in Conſideration of ſuch a Rent reſerved by 1 
only of ebe Deed.- Poll conceſſerunt & dimiſerunt to the Plaintiff, and on this Covenant 
, 4. in Law the Plaintiff brought an Action againſt A. and atligned for Breach 
miſe, then that A. and another by his Command entred on the Plaintiff ; and he 


the Action ſhewed further, that A. B. and C. had nothing but that one D. was ſeiſcd 
ſhould have % Fee. A, the Defendant pleaded that B. and C. were ſeiſed, and had 
Power to demiſe, and traverſed that D. was ſeiſed, and likewiſe tra- 
gainſt him verſed that the Defendant enter'd and kept the Plaintiff out; and upon 
only; And Demurrer to this Plea it was adjudged, that this Action muſt be found! 
if neither inpon the Word Dimiſerunt, which is a Covenant in Law; tor there was 
no expreſs Covenant, and therefore as the Intereſt granted to the De- 
Thins, then fendant by that Word is joint, ſo mult the Covenant be; and if ſo, 
an Action then this Action being brought againſt the Defendant alone, cannot be 
ought to be maintained, but it orght to be brought jointly againſt A. B. and C. who 
were the Leſſors. 1 Salk. 137. Mich. 1 W. & M. in B. R. Coleman v. 
All; per Sherwin. * 
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Covenant in Law made by the Word Concelh ; and it appears here, that the Demiſe was a joint De- 
if made by the Defendants Sherwin, Dover, and Ensfield, and therefore this Covenant implied by 
fas: ought regularly to be joint; Sed per Cur. in ſuch a particular Caſe as this is, where one of the 


Leſſors had act aa done <urong by his Entry on the Leſſee without the Aſſent of the others, the Covenant 
in Law ſhall not be taken to be joint, ſo as to charge the other Leſſors with this Perſonal Wrong of 


cheir Companion; for it is unreaſonable that the Innocent ſhould be puniſhed with the Guilty, there- 
fore as to that Breach, (viz.) the Entry of Sherwin, and turning the Plaintiff out of Poſſeffion, the 


Action is well brought againſt him alone; but as to the two other Breaches aſſigned in rhe Declara- 


tion; this Action of Covenant ought to be brought againſt the Leſſors, for as to that Purpoſe the Co- 


Foenamt in Law is joint, and nor ſeveral ; for in ſuch Caſe there is no particular Perſonal Fort done by 


one more than another, and if ſeveral Actions ſhould be permitted in ſuch Caſes, the Plaiutiff would 
recover Damages two or three Times for the ſame Thing. Carth. 98, e | 


(N. a) Pleadings. In Bar &c. 


1. T Reſpaſs of taking for Toll contrary to the Grant of H. 3. the De- 


I Ffendant pleaded Grant of King fohn of the aforeſaid Cuſtom ; the 
Plaintiff alleg d Compoſition between the two Vills, and that the Defendant 


| ty the taking bad broke the Compoſition ; And per Knivet clearly he thall 


plead it as here, and {hall not be drove to Writ of Covenant, and by 
Conſequence may rebut in this Caſe, and ſhall not be drove to Writ of 
ene e 

2. If a Leaſe tor Years be by Deed, and that the Leſſee ſhall not be 


charged of Reparations, he ſhall rebur by this in Action of Waſte, and 


jhall not be put to Action of Covenant. Br. Covenant, pl. 42. cites 21 


iS + OS 


2. Where a Man grants to his Tenant that he will not Aiſtrain him be- 


fore ſuch a Feaſt, there if he diſtrains he ſhall have only an Action of 


Covenant; per Fineux Ch. J. But Brook makes a Quzre thereof, for 


be ſays it ſeems that it ſball be pleaded in Bar to avoid Circuity of Attion. 
S Br. Barre, ÞL-F2. cites n. Shs 9 


4. And it a Man leaſes Land for Life or Years, and alter grants by ano- 
ther Deed that he ſhall not be impeached of Waſte, there if he brings Waſte, 
the ether ſhall have only Action of Covenant, per Fineux Ch. J. Bur 
Brook ſays, that it is uſed to the contrary, tor he may plead it in Bar 
woes creary — ß 

5. Ita Covenant be to make an Eſtate by the Advice of F. S. it ought to 
be ſhewn what Advice F. F. gave; Per Hobart Ch. J. Arg. Hob. 295. cites 

6. In Covenant for not Repairing, if Damages are recovered, it was 
laid by Manwood, that by this Recovery of Damages the Leſſee ſhall be 
excuſed for ever after from making of Reparations ; So as it he ſuffer the 

ouſes tor want of Reparations to decay, no Action ſhall be atterwards 
brought thereupon for the ſame, but that the Covenant is extiuct. 3 Le. 
K. pL 72 tin. 15 Elz. G. B. Ann.. 3 
J. In Debt upon an Obligation 10 perform certain Covenants in a Pair of 
Indentures ; the Plaintiff aſſigned the Breach in one of the Covenants, viz. 


hat the Defendant ſhould do all Reparations of ſuch a Houſe demiſed to him, 


and that he had na repaired, but ſuffered the ſame to decay. Defendant 
ſaid, that the Plaintiff had acquitted and diſcharged him of the Reparations. 
Plaintift demurred. Manwood ſaid, that the tame is an Acquittal and 
Diſcharge of the Reparations, as well for the Time paſt, as for the 
Time to come, by Force of the ſaid Covenant, and amounts to as much 
as 
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| pair, but Le, 237. in pl. 320. Mich. 32 & 33 Eliz. B. R. Beal v. Taylor. 


nothing ſaid 
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as if he had releafed the Covenant. Then it was moved, if the Chien, a 
being broken for want of Reparations? If now the Acquittal and Diſch 55 
or Releaſe of the Covenant, ſhould take away the Action upon the Oblaten 

which was once forfeited before? And Manwood held that it ſhould _ : 

tor it one be bound in an Obligation for the Performance of Covenant 
and beſote the Breach of any of them the Obligee releaſeth the Cove 
hants, and aſterwards one of the Covenants is broken, the Obligation 
is not forfeited, for there is not now any Covenant which may be broken, 
and theretore the Obligation is diſcharged ; Bur if the Releaſe had been 
atter the Covenant broken, otherwiſe ; all which Dyer and Mounſon 
conceſſerunt. 3 Le. 69. pl. 105. Mich. 20 Eliz. in C. 3 
„% OE Oe Sod yy Ee . DX 

8. Releaſe of all Actions is no Diſcharge of Covenants not broken. And. 


64. pl. 138. Mich. 23 & 24 Eliz. Digs v. Chure. 


9. It was ſaid to be adjudged, that in Covenants perpetual, if they are 


once broken, and an Action of Covenant brought, and a Recovery upon i. 
it they are atterwards broken, a Scire Facias ſhall be upon the Fudrmey; 
. Q 29 


and need not bring a new Writ of Covenant. Cro. C. 3. pl. J. Hill. 2 45 


Eliz. NN neee, V 

10. Leſſee for Years covenanted th build an Houſe on the Land with, 
_ the ſyrſt to Nears. In Covenant the Detendanr pleaded that the Leſſor en. 

tered, and had Poſſiſſion for Part of the th Year &c. Per Gawdy he / 

have ſhewed, that the Plaintiff would not ſuffer him to build; And the 
other Juſtices feemed of the ſame Opinion; but would adviſe. Godb. 

69. pl. 84. Mich. 28 & 29 Eliz. B. R. Barker v. Flerwell, 
„11. The Leſſor covenants that the Leſſee ſhall repair the Tenements, when 
Gro. E-222: they are ruinous, at the Charge of the Leſſor ; In Debt for Rent, the Leſſee 


Taylor v. 
1 pleaded that Matter, and that according to the Covenant he had repaired 


Beal, S. C. ; 
but ſtared the Tenements, being then ruinous, with the Rent, and demanded 


only that Judgment if Action &c. and good; Per Gawdy and Clench uſtices ; 


the Leflor Cites 11 R. 2. Bar. 102, but Fenner J. contrary, for each ſhall have 


by Covenant a 55 N 
e Action againſt the other, if there be not an expreſs Covenant to do it. 


as to Leſſecs 


repairing it; Gawdy conceived, that the Law gave Liberty to the Leſſee to expend the Rent in Re- 


parations, or otherwiſe the Houſe may fall upon his Head before ir be repaired. But Fenner e contra; 


For it Leſſor will not repair it, Leſſee is to have his Covenant againſt him, Clench agreed with Gay: 
dy, bur that Leſſee ſhould have pleaded it, and cannot give it in Evidence on the General Iſſue, (as 


m thisCaſe be had done as ſtated here). | 


| Brownl. 8g. 12. In Debt on Bond for Performance of Covenants the Defendant plad: 
Jas Jet * a Releaſe, and Iſſue is join'd upon it, and found for the Plaintiff, and he 
v. Guy, S. C 


has Judgment, and affirm'd in Error, though the Plaintiff did not allege 
— Yelv. 78. any Part of the Bond, and a Breach of it in the Defendant; For the 
S, C. and Plaintiff is forced by the Defendant's Plea to anſwer to the Releaſe, and has 
aaa uo Occaſion to (hew any Breach of Covenant; For the Law requires that, 
ems OY when it is pleaded that no Bond was made, and not where the Bond and 


8 Tel. Breach are conteſſed, as in this Caſe is impliedly done. Jenk. 29%. 


pl. 4. 


_ Brownl. 89. 13. [The Plaintiff is not bound to allege a ſpecial Breach when tte 
8 C. but Detendant's Plea contains ſpecial Matter, [As in] Debt upon Bond fi 


| y F , 85 . * : 
woke 9 Performance of Covenants in a Leaſe made by A. Tenant in Tau, in whick 


tion of Yel- was a Covenant, that A. might enter from Time to Time to view the Regt. 


verton. rationg. Detendant pleaded, that A. died, and that B. the Iſſue in Tai. 


entred before any Covenant was broken. The Plaintiff replied, that h. 
came with him on the Lands to view the Reparations, and traverſed that h. 


entred Modo & Forma prout Sc. The Plaintiff had a Verdict. Erro: 
| | * Was 
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„as brought, tor that no Breach was alleged ot Covenant in the Defen- 
nant, and ſo there was no Cauſe of Action. But per Cur it needed not 

in ths Caſe ; tor by the ſpecial Iſſue rendered by the Deſendant, viz. 
that tne flue in Tail made an Entry on him betore any Covenant bro- 
ken, he intorced the Plaintiff to make a ſpecial Replication to the Point 
rendered, and ſo cannot aſſign any Breach of Covenant, bur muſt neceſ- 
{arily antwer to the ſpectal Matter alleged. Velv. 78. Mich. 3 Jac. 
B. R. Jeffrey v. Guy. a 

14. A Warraziia Charte depending is no Bar in Covenant, becauſe they 
are of ſeveral Matters, one Real, and the other Perſonal. See Hob. 
2. pl. 6. Hill. 5 Jac. Pincombe v. Rudge. And ibid. 28. S. C. cited by 
Hobart Ch. 1. And ice Ter , ðèͤ nonnd 7, 6.5 

15. In Covenant againſt Leflee for Non-payment of Rent, he picaded, Brown). 19. 
| Levied ty Diſtreſs. Plaintiff demurr'd, and Judgment tor him; ford e Action 
this Plea is a Confeſſron that it was not paid according to the Reſervation fe aan 


| ag rug | EY | 8 ; | brought up- 
for the Plaincift could nor diſtrain unleſs it was behind alter the Day on an Inden- 


2 Brownl. 273. Mich 7 Jac, CGH: Hare v.Savill-:-<- | | poke upon a 

| ns „ . 5 5 | ecial Cove+ 

pant to pay Rent at certain Days therein ſpecified and reſerved. The Defendant pleads, 525 no Reut 
cas behind. The Plaintiff demurs to that Plea; and it was held by the whole Court to be a bad Plea 

in Covenant, for by that Plea the Defendant confeſſes the Covenant broken, and that Plea tends but 

in Mitigation of Damages, Brownl. 19. Trin. 7 Jac Hare v. Savil, 


16. In Debt upon an Obligation with Condition to perform Covenants in 
an Indeuture of Leaſe, the De ſendant pleads, that after, and before the O- 
rizinal purchaſed, the Indenture was by the Aſſent of the Plaintiff, and the 
Defendant cancelled and avoided, and ſo demands Judgment of the Action; 
and feems by Coke clearly, that the Plea is not good without Averment 

F that no Covenant was broken before the cancelling of the Indenture, 2 Brownl. 
| 167. Paſch. 10 Jac. in C. B. Anon. F 8 N 


* : : 


17. Action of Covenant brought, ſor that the Defendant did not pay a 

Rent with which the Land was charged; the Defendant pleads he was to 
enjoy the Land ſufficiently ſaved harmleſs, and anſwers not to the Breach ; and 
adjudg'd a naughty Bar by the whole Court. Brownl. 22. Mich. 12 
Jac. Cowling v. Drur x. )) ̃ ů 8 1 


18. Accord with Satisfaction by Deed is a good Plea in Diſcharge of le 2 
Covenant, as well before the Breach as after, becauſe it is an Wien 
merely Perſonal, in which only Damages ſhall be recovered, and it of pleadall- 
enures as Releaſe of Covenant. Palm. 110. Paſch. 17 Jac. B. R. Ro- in Bar unless 
EY, Ta oa, „„de executed 
„„ „„ ) 8 on both Parts. 
| 3 Lev. 189. Mich. 36 Car. 2. C. B. Ruſſel v. Ruſſel. 


19. Pleading by way of Bar or Replication that Teftatum exiſtit perz Roll Rep. 
falew Indenturam is not good, though in a Declaration it is ſufficient to .d _ 
_. 1nduce the Action and aſhgn the Breach ; Per tot. Cur. Cro. J. 537. Holman. 
| okay wks : | + 209 {+ Holman, 

pl. 2. Trin. 17 Jac. B. R. in Caſe of Bultivant v. Holman. 8 C ad- 
. „VV | 5 i 3 . judged in 
C. B. and afſirmed in B. R. 


20. Leſſee covenants to do all reaſonable Carriages for his Leſſor 

with bis Carts &c. Leflee pleads he has no Cart &c. A good Plea; 
tor he is not bound to keep Carts &c. on Purpoſe, Lat. 202. Hill. 2 
Car. Manners v. Veley, _ IR ee LE: 
21. The Plaintiff brings an Act ion for Breach of Covenant upon a Decd 3 
the Defendant plcads a parol Agreement afterwards in Diſcharge ot the 
lormer Covenant ; but the Court held the Plea not good. Sty. 8. Hill. 
22 Car. B. R. Forteſcue v. Brograve. BED. 
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Sty 88 8 C. 22. In Covenant for not repairing &c. the Plaintiff ſbeus for Bre,,; 
bur no Judg-that the Houſe was burnt down through the Negligence of the Defendant cs 
ment. and that he did not repair it. The Delendant traverſed that it was 19 
burnt down, prout &c. and adjudged an ill Traverſe ; becanſe the Dees. 
dant's not repairing is the ſubſtantial Part, the other being bur Induce. 

ment. Hard. Jo. cites Paſch. 24 Car. B. R. Allen v. Reeve. 
23. In Covenant &c. for Non-payment of Rent, the Defendant pleadid 
in Bar, that the Plaintiff entered into Part of the Land demiſed before th, 
Rent due, tor which the Action was brought, and ſo had ſuſpended his 


Rent; The Plaintiff replied, that the Defendant did re-enter, and ſy wa; | 


poſſeſſed of his former Eſtate. Upon Demurrer Roll Ch. J. ſaid, the 
Plaintiff ought to ſhew that the Defendant entred and continued in Po 
[effion till after the Rent became due; therefore Nil capiat per Billam, Nij; 
Sty-434 MIL 1094 Fae REES tt 
24. In an Action of Covenant on Demiſe of a Free- ſtone-Quarry to the 
Detendant, the Defendant covenants dt to dig in any other Part of ty; 
Common, and now Breach being aſſigned in digging, the Detendant plea; 
Non locavit the ©uarry predit? ; to which the Plaintiff demurs, the 
Demiſe being by Indenture, and rhe Covenant collateral. The Court 
agreed the Plea trivolous ; Judgment for the Plaintiff, Niſi. Keb. »51, 
pl. 44. Trin. 16 Car. 2. B. R. Armin v. Bowes „„ 
25. In Debt for Rent on a Leaſe tor Years, the Detendant ple 
in Bar that the Leſſor did Covenant, that the Leſſee might deduct ſo much 
| for Charges, and upon Demurrer this was adjudged a good Plea, it 
being a thing Executory and the Covenant in the ſame Deed, and the 
Party ſhall not be put ro Circuity of Action and to bring an action of 
MM Covenant. Lev. 152. Mich. 16 Car. 2. B. R. Johnſon v. Carre, 
Sid. 229, 26. In Covenant or a Conveyance upon a Covenant, that the Vendor 
pl. 5.5. C. was ſeiſed in Fee and Breach aſſign'd that he was not ſeiſed in Fee, the 
Ja wt ib. Defendant pleaded quod non infregit Conventionem ſuam, this is ill, being ty 
C. B. 124 General and argumentative, upon à Demurrer, but it is help'd after 4 
cites S. C. Verdict. 1 Lev. 183. Trin. 18 Car. 2. B. R. Wallingham v. Comb, 
_ n venant the Defendant ought to traverſe the Deed or the Breach, and both cannot be involy'd in 


Non fregit Conventionem. 


27. Defendant pleads in Bar of Breach for Non payment of Rent a 
former Bargain and Sale of the ſame Land, without pleading Entry accord- 
ingly, it was faid no Entry was requiſite being on the Statute of 
Us, Sid. 399. pL: 6. Hill. 20 & 21 Car. 2. B. R. Banks . 
3 Lev. 154. 28 It Leſſor after Aſſignment of the Reverſion brings Covenant, Leſſee 
Mich. 35 can't plead that he has aſſign'd over his Reverſion, bur either Leſſot 
5 e wo *or his Grantee, who brings the firſt Action of Covenant and recovers, 
Beely y {hall Bar the other (viz.) Leſſee ſhall plead ſuch Recovery in Bar to 
Ay, S. P. the T canta Sid. 402. per Twiſden J. Hill. 20 & 21 Car, 2 
F 5 V 5 
3. Keb 40. 29. In an Action of Covenant to repair from Time to Time a Houſe d- 
1 i Trin. % , the Defendant pleaded that before the Action brought, the Houſe de- 
B. R. Wal- miſed being burnt in the Fire was repaired in convenient Time, to which 
ton v. Wa- the Plaintiff demurred, becauſe it was not ſhewwn by whom it was re- 
| 9 Fair d; and in Truth it was rebuilt by the Plaintiff ; and per Twiſden J. 
Cod heig this is no Performance of the Covenant, unlets it be ſhewed to be done 
that te by the Detendant himſel t, though Reparation by a Stranger be an Ex- 
Defendant cuſe of Waſte; Sed curia contra, that being repaired it is a good Plea by 
mult ew whom ſoever; but this being a hard Cafe, rhe Court gave Leave to the 
ne repait- Plaintiff to wave his Demurrer, and take Ine that he did not repair 
5 e he _ 5 16 
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it in convenient Time, the Houſe being yet uncovered. 2 Keb. 535. ed it ; For 
Trin. 21 Car. 2. B. R. Walton v. Johnſon 6 
pl. 52 * | | rift built it 
| | this is no 
: a was ill, be- 
cauſe not ſhewn by whom it was rebuilt; though it was objected that it was not material by 
whom it was rebuilt; and if by a Stranger it could not be built again by the Defendant ; and he 
having aſſigned all his Intereſt before, it lay not in his Notice by whom it was built, but that it 
could not be preſumed to be built by the Plaintiff, for that he could not intermeddle with the Poſ- 
(hon during the Term; But by the Reporter, it being alleged, that the Plaintiff had rebuilt at 
his own Charge, Hales refuſed to hear the Reaſons, & quaſi in a Paſſion withour conſidering the 


| Excuſe ; and Judgment for the Plaintiff.--— 2 Saund. 420. S. C adjudg'd that the Ple 


Matter in Law, gave Judgment for the Plaintiff. 


* Debt upon Bond, conditioned to perform Covenants, one of which 


was for Payment of ſo much Money upon making ſuch an Aſſurance ; The 
Defendant pleaded that he paid the Money on ſuch a Day; upon a De- 
murrer the Plaintiff had Judgment, becauſe the Defendant did not ſay 


in the Plea when the Aſſurance was made, that the Court might judge that 
the Money was immediately paid purſuant to the Condition. 2 Mod. 33. 


Paſch 27 Car. 2. C. B. Duck v. Vincent, 


31. It was agreed, that a Releaſe of all Debts, Duties and Demands, 
did not releaſe Covenants that were broken ; nor any other Word but the 


Word Covenant. Freem. Rep. 235. pl. 245. Mich. 1677. Anon. 


22, When Debt on Bond to perform Covenants in a Deed is brought, 
and the Defendant cannot plead Covenants performed without the 
Deed, becauſe the Plaintiff has the original Deed, (and perhaps De- 


 {endant took not a Counterpart of it) we uſe to grant Imparlances till 
the Plaintiff brings in the Deed; and upon Evidence if it be proved, 


that the other Party has the Deed, we admit Copies to be given in 


Evidence. Per Cur. Mod. 266. pl 17. Trin. 29. Car, 2. C. B. Anon. 
33. Where Covenants are reciprocal, Non perlormance by one is no 


| Bar to the Action of the other. 2 Jo. 216. Trin. 24 Car. 2. Shower 


v. Cudmore, i VV „ 
34. In Covenant the Breach aſſign'd was, that the Defendant did not 
repair. The Detendant pleaded generally Duod reparavit & de Hoc ponit 
| ſe ſuper Patriam. This was held good after a Verdict. 2 Mod. 176. Hill. 
i a6 & 29 Car, 2. CB; Harman's Caſe... - -- PO 5 
| 35. In Covenant on an Indentare for 


C. B. Tindall v. Hutchinſon. _ 


was to be allowed &c. Per Cur, This a Covenant againſt a Covenant, 


. R. Burroughs v. Hays. LE Oe 
37. In an Action of Covenant the Plaintiff declared, that whereas 


and Judgment Niſi for the Plaintiff, Comb. 21. Paſch. 2 Jac. 2. in 


by an Agreement in Writing made between him and the Delendant, 
it was ag reed between the ſaid Parties for a Demiſe of a Leaſe for 99 


Years, of and in a certain Meſſuage Ec. under a certain Rent, and the 
uſnal Covenants as in all Demiſes granted by the Truſtees of the Karl of 
Rechefter were uſed, omnium quorum conſideratione, the ſaid P. did agree to 


pay the ſaid C. 1801. at Michaelmas next following, & licet the Plaintiff 


performed all of his Part, the Defendant had not paid the Money, Cc. the 
Detendant p/eadcd in Bar, that the Plaintiff tempore quo ſupponitur præ d. 


conventionem freri me unquam poſtea nihil babuit in Tenementis pred” ſo 
agreed to be demiſed, To this the Plaintiff demurred, and Judgment by 


the whole Court was given tor the Plaintiff, tor though that may be 
Pleaded in an Action for Debt for Rent, yet it cannct be pleaded in Covenant 
for a Sum in Groſs. Belides, the Agreement does nor neceſſarily import 
that the Leaſe ſhould be made by the Plaintiff; it may be underſtood, 
that it was agreed that he ſhould procure a Leaſe for the Defendant. 
2 ent. 99. Mich. 1W. & M in C. B. Clarke v. Peppen. 

| | 28. A; 


- Rent, Nil Debet is 70 Pla, and 
Judgment was given for the Plaintifl. 3 Lev. 17/0. Trin. 36 Car. 2. 


| 36. Covenant wpon a Demiſe for Nears, rendring Rent; and Breach 
| aligned for Nonpay ment. Defendant pleads, that part of the Rent 
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1 Covenant. 
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N „ 1 = Pay him 300 J. for the Uſe of the Wife of 
„ ite only, and Covenant brought upon this, and Brea; 
C. B——— alligned, that there was ſo much ot the 300 l. arrear ; Detendant +/+, 
S C cited that there was another Indenture between him and the Plaintiff , 
by Holt Ch. the Date or Delivery of the Covenant-Deed declared on, rec:tiys 585 
Ur do * ſaid Covenant aud Agreement for the Payment of the 300 I, where; 1 
Opinion of W4S Covenanted and agreed, that ſo long as A. and his Wiſe did chap; 
the Court 7he Payment of the zoo J. ſhould ceaſe and avers, that they did cohab 
Zn + for the Time the ſaid Arrear became due and pleads, this in Bar of the firſt 
Rav ew Agreement, T here are expreſs Words that the Payment ſhall ceaſe 
bor, ang during the Cohabitation; and there had been no great Harm to con- 
ſaid that {true this as a Releaſe of the Arrearges during the Cohabitation; But 
4 3 yer it being a Sum in Groſs, and the Covenant Temporary and not 
Judgment. 1 17 058 as © Dial it no good Bar. 12 Mod. $552. cites 2 Vent. 
| 1 309. Where Proviſo goes by way of Deaſeaſance of a Covenant, it muſt 
ban be pleaded on the other Side, but It is otherwiſe where it goes by wy f 
for the Fxplanation or Raſtriction of the Covenant; Per Holt Ch. I. and [uds. 
Plaintiff. _ WT. 2, Salk. 574. pl. 2. Hill. 10 W. 3. B. R. Clayton 
FFV 5 | „ 
=. N 40. It A, covenants with B. o convey to him all his Ripht and Title to 
1 the Manor of D. to which A. has no Right, it is not a good Plea in 
an Action of Covenant, that He had no Right &c But he mult make 
ſuch a Conveyance as would in Truth paſs all his J'itle in Cafe he had 
any; And he is efopped by his Covenant to ſay he had no Title. Per 
Holt. 12. Mod. 399. Paſch: 12 W. 3. Ano 
1 In Debt on Bond for Performance ot Covenants it the Defenday | 
_ pleads an ill Bar, and the Plaintiff replies and affens a Breach which of 
His own ſhewing appears to be no Breach, the Detendant ſhall have juds: 


: ment ; Arg. 2. Ld. Raym. Rep. 1080, 1081. Mich, 3 Ann. 


(O. a) Plea in Excuſe. 1 

45 Y N Covenant the Defendant covenanted to give Security ; the De- 2 

tendant pleaded that he offered Security, and reſolved that it was 10 

not good. Poph. 206. Arg. cites Mich. 2 Car. B. R. Roſſe v. Har- * 
vey as - , my rate 


2 Lev. 26. 2. A private Act of Parliament which makes the Conveyances of A. 
8 8 void, is no Excuſe of Breach of Covenant entered into by B. to C. tor 
bora held. Quiet Enjoyment by C. of Lands conveyed by B. to C. being Part ot 
that 21s .44 the Lands before conveyed by A. to B. and the Conveyance whereot 13 
o/ Parliament made void by the private Act of Parliament. Vent. 115. Mich. 23 Cat. 
- MARE 3 B. R. in Caſe of Lucy v. Levington. dp ng 
any ne „„ | | | | 5 
Title, but only removes an Obſtruct ion of the old; and ſaid, that doubtleſs A. was named in the Covenant 
for this Purpoſe, in Caſe a Fine levied by one claiming under A. and unduly obtained from be! 
ſhould be avoided ; but Twiſden being of a contrary Opinion, Error was immediately brought, bi 
wher became of it the Reporter ſays he knows not. 2 Keb. 831. pl. 54. S. C. the Action being 
brought by the Executors, Judgment was given for them Niſi, this Statute being in Nature of a Judg- 


ment, and not of a Legiſlation, 


4 _ CE ET, 3. In pleading an Excuſe for Non-performance the party mußt fret 
1 all done by him that he was obliged to do; Per Holt. Ch. J. Show. 235. 
4 Mich. 3 W. & M. Wynne v. Fellowes, TEN ITE 


4. Articles or Covenan 


| Arg, Sav. 120. Trin. 29 Eliz. in pl. 189. 


general Pleading of Performance to all is not ſufficient; 


1 
— : 


__ TY 
* Wer 


— ———— —— ꝛ— — —— — — = — h S  Þ— — 
— 8 


(P. a) Pleadings. Performance. 


r. A Man cannot plead generally Quod Performavit oinnes et ſingulas Br. Condi- 

5 oY Conventiones in Indentura prædict'. ſpecificat' ex Parte ſua tions, pl. 

Perimplendas, but hall ſheu certainly in every Point how he has perform'd; + n 12 

and where in Covenant the Defendant lays that the Covenants are that 

he ſhall pay 101. by ſuch a Day, and inteoff him by the ſame Day, 

quas quidem Convenriones idem Det' bene perimplevit, this is no good 

Plea ; For he ſhall ſhe w how he has pertorm'd it certainly. Br. Cove- 

nant, pl. 35. cites 31 & 33 H. 8. 85 „ 
2. Debt upon Bond tor Non- performance of Covenants in a Leaſe, one 

of which was, that the Defendant and his Aſſigns ſhould diſcharge the 


| Plaintiff of all Charges ordiaary and extraordinary &c. The Detendanr 
_ phaded, that he was poſſeſſed &c. till ſuch a ſuch a Day, daring which 
me he paid the Rent, which was all the Charge ordinary or extraordinary, 


to that Day, and then he affign'd the Premiſſes to P. And upon a Demur- 
rer this was held an ill Plea, becauſe rhe Covenant being in the Copu- 
lative, that he and his Aſſigns ſhould diſcharge the Plaintiff, it ounht 
to have been pleaded Conjunttim, viz. that he end his Affigns did diſcharge 
him. D. 26. b. pl. 172. and 27. b. pl. 177. Hill. 28 H. 8. Abbor of Welt- 


minſter v. Leinan. fy „„ 8 | 

3. A. bound himſelf in a Recognizance to B. to permit B. and all his 
Tenants in D. to have Common of Paſture for their Cattle in the Fields of 
D. when they ſbould lay Fallow, and A. further covenanted not to do, ſuffer, 
er cauſe to be done, any Act or Thing to alter the Courſes of the Fields in D. 
otherwiſe than now they are. In a Scire Facias brought in Chancery upon 
this Recognizance &c. A. pleaded as to rhe firſt Covenant, that he had 


permitted the ſaid B. and all the Tenants of D. to have Common &c. And 


to the other Covenant he pleaded in Bar Generally, that he had not al- 


| ter'd the Courſe &c. On Demurrer, becauſe the Pleading was General, 


the Opinion of divers Juſtices was that the Plea was good; But Harper 
totis Viribus e contra; but it was ordered againſt him. Dy. 279. pl. 6. 
J //” 3 : 


ts which are in the * DisjanFive ought always * Co. Lit: 
to be pleaded Specially to be pertorm'd, but ſuch as are in the Copaia- 393; b. 4 
tive, and in the f Afirmati ve may be pleaded to be per form'd Gener Fol t 


ſhew which 


„ | ok them he 
bas performed. Co. Litt. 303. b. S. P. 


5. Where any of the Covenants are in the Disjunive, fo that it is in Cro. E 232. 
the Flection of the Covenantor to do the one or the other, there it ought to be pl. 3.5. C. 

ſpecially pleaded, and the Performance of it; 
cannot know what Part hath been perform 


ed. Le. 311. pl. 430. Paſch. . 
33 Eliz. C. B. Oglethorpe v. Hide. e . Cafe = 


| 2 5 Sy $a | „ in Debt 
upon Bond to perform Covenants, whereof ſome are in the Negative, and ſome in the 


. | Afirmative, and 
the Detendant pleaded Performance generally, it was held to be only M-rter of Form, and aided by 


the Stat. 24 Eliz. unleſs ſhewn for Cauſe of Demurrer, that Tome are in the Negative, and ſome in the 
Affirmative; For the Court ſhall judge accord ing to the Truth of the Matter. - Cio. J. 559 pl. 
7 Hill. 17 Jac. B. R. Lea v. Luthel, S. P. adjudged accorcivgly, ——— Palm. 70. Ley v. Luttrel, 
8 C & S. P agreed by all. — Co. Litt 303. b. 8. P. accordingly ; Fora Negative cannot be per- 
tormed. S. P. per Cur 8 Rep. 133. b but if the Plaintiff replies and aſſigus an ill Breach, and 
the Defendant demurs, he ſhall have Judgment, becauſe upon the whole Record it does not appear 
that the Plaintiff had any Cauſe of Action. Stv. 163. Mich. 1649. B. R. Fin:s v. Dell, it was 
beld on Demurrer, that chere ſcme of the Covenants were in the Affirmative, and others in th: Negative, 
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For otherwiſe the Court & S. F. held 


for as to the Covenatits in the Affirmative, 
| be 
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Covenant. 


i 
111 em 


he ought ro plead a ſpecial Performance, and ſhew how he has performed them, and Judgment Ni | 

— Glb. Equ. Rep. 253. cites S. C. of Oglethorpe v. Hyde, and 8 Rep. 142. Paſch. 8 [ac Tar. 
ner's Caſe, alias, Turner v. Lawrence, and ſays, that a Negative cannot be {aid to be performed AP 

Proper literal Senſe, (though the not doing may improperly be called a Performance) and therefor 2 
a ſpecial Demurrer the Detendant's Plea would be bad; alirer on a general Demurrer; Where . a" 
of the Covenants are in the Disjunctive; there the Detendant cannot plead Performance generally = | 
cauſe both the Alternatives are not to be performed, and by Plcading Performance generally ag A 
tor ſhew in certain which is performed by him, and therefore this is bad on a General Demurrer which 
ſhews the want of that Certainty; but where the Plaintiff docs not demur for want of ſich Certaing 
it ſhail be intended that the Defendant performed one of them, and therefore good enough; but 5 
both theſe Caſes, where the Covenants are in the Negative, or the Disjunctive, and the Defends. 
pleads Performance generally, and the Plaintiff replies and aſſigns a Breach which is ill aſſigned yy 

the Defendant demurs, the Plaintift ſhall not take Advantage of this ill Pleading of the Defendant 

| becaule by his Replication he admits the Performance of all the other Covenants, but that only where 
he undertakes to aſſign the Breach, ” | | - 95 


— 


* 


un W — — — — — 
* — 


doing, and in the Affirmative for doing, the Detfendant ought to plead ſye. 
cially to the Negatives that he has not broken them, and to the Coye. 


Mo. 856. pl. 1175. Mich. 11 Jac. C. B. Reſolv'd per tor. Cur. Norton y 

50 When the Covenants Negative are againſt Law, and the Affrmatins 
lawful, there he may plead Pertormance Generally, and the Court is 
to take Notice that the Covenants in the Negative were void and a- 
gainſt Law. Mo. 856. pl. 1175. Mich. 11 Jac. C. B. Norton v. 

„ „ „ . 

5 7 F. Holts g. When all the Covenants are in the Affirmative and Matter of Fat, 
Ang. 10 Fate the pleading Performance of all the Covenants, without ſhewing how, 
of Anneſley 18 good ; Agreed by all. Palm. Jo. Mich. 1) Jac. B. R. in Caſe of Ley 
v. Cutter. v. Luttrell. j 88 „„ 
eb 334 9. Covenant 0 go in ſuch a Ship out of the River Thames to C. in Spain, 
pl. 15 : 4 — * and that decederet, procederet & non deviaret. The Detendanr pleaded Per- 
vs c formance generally. The Court held the Plea ill, and took a Difference 
adjorvarur. between a Negative Covenant which is only in Afirmance of an Affirmative G- 
— Ibid. wenant precedent, and a Negative Covenant, which is additional to the Afir- 
Yor Pl. 7% mative Covenant, as here; For in the firſt Cafe Performance generally 
pale, is a good Plea, but not in the laſt ; but he ought to plead ſpecially; 
5. C. the and in the principal Caſe the Defendant ought ro have departed and 
Court held proceeded, and might have gone to Africa or the Welt-Indies if he had 

3 not been reſtrained by the Negative Covenant, viz. Quod non deviaret, 
: iber hag and ſo it is clearly conditional. Sid. 87. pl. 1. Mich. 14 Car. 2. B. R. 
been ſeveral Laughwell v. Palmer, PR VVV 5 


Covenants, 


but the Court adviſed Amendments by Agreement. 


Sid. 328. pl. 10. In Aſſignment of a Leaſe it is covenanted, that the Leaſe then 
9 Gamyford was Bona, Certa, Perfecta, & Indefea/ivilis Dimiſſio in Lege Ang lic 
8 2 8 | Leaſe in Law &c. & ita ſtabit & remanebit querenti durante Ręſiduo of iht 

art upon ſaid Term Gc. and that the Plaintiff Duiete & paciſice haberet, teneret &. 


Court upon e ; 
ſeveral Ar- durante toto Reſiduo Termini, without any Let &c. of the Defendant &c. 


guments in- A Stranger 1 a Breaeh is aſſign d, that at the Time of making itt 


=_ | clins, Aſſignment the Leaſe Non fuit Bona, Perfecta & Indefeaſibilis &c. Et 
1 ' a 0 » 7 o . 7 x ; 8 
8 judic' pro Quer'; tor the fir/t Sentence is indefinite, aud has no Connection 


Words did with the latter Sentences, Saund. 5 1. 61. Paſch. 19 Car. 2. Gainsford . 
not qualify Griffith. 8 


or mitigate | | 35 | 
the firſt but that they are diſtinct Clauſes, but yet they allowed the Rule, that reſtrainin Clauſes at 
0 the Beginning, or at the End of a Sentenee, ſhall govern the whole; but that here the laſt Words, 
| | (Thar he ſhall enjoy it without the Let or Interruption) cannot, without Impropriety of Speech, be 
= applied to the firſt Clauſe of (Indefeaſible Leaſe.) —— 2 Keb. 201, 202. pl. 34. S. C. the Court 


agreed, that had the Words been to enjoy notwithſtanding any Act, that ſhould have 3 
| ag w ole; 


6. When there are in an Indenture Covenants in the Negative for nt | 


nants in the Affirmative Generally, that he has performed them all, 


Ä — - * . * » — * — ; 
—— — — —— — 


— 
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whole ; fed adjornarur. - - hid 213 pl. 51. 8. C. the Court agreed, that the latter Words could 
rot qualify the former, they not being Senſe it joined together; and Judgment for the Defea- 
cant. | | | | | | 


11. A Man cannot plead Performance of Covenants in an Indenture If he does 
without ſhewing the Indentare. Sid. 425. pl. 8. Mich. 21 Car. 2. B. R. 7 demand 


2 | Oyer of the 
Tapſcot v. Woolridge. ede it 

| ; COTE OE is a good 
Cauſe of Demurrer. Vent. 34.S. C. _—— Ruled, that on ſack Plea he muſt ſhew the Indenture: 
Sid, 977. pl. 25. Mich. 14 Car. 2. B. K. Lewis v. Ball. — Keb. 


] 415. pl. 124. Lewis v. Bull, S. C. & 
8. P. adjudged. —— — Carth. 5. Hill. 2 Br 3 Jac. 2. in Caſe of Fortune v. Davis, S. P. 


12. An il! Plea of Performance of AMirmative Covenants is not aided by 
t be Replication, as the Plea of Performance generally to Negative Covenants 
way be. Show. I. Paſch. 1 W. & M. Fitzpatrick v. Robinſon, 
13. M. bargained and ſold to B. the Plaintiff and his Heirs a Meſſuage 
&c. and alſo Ingreſs, Egreſs, and Regreſs at all Times for B his Heirs and 
Aſſigns, from the Gatehouſe zo 4 Well adjoining, to draw Water for his ES 
and their neceſſary Occa/rons, Debt upon Bond for Performance of Cove- 
nants, one ot which was, that he was ſeiſed in Fee of the Premiſſes, and 
| another was for quiet Enjoyment, and free from all Incumbrances, and an- 
| other was for a farther Aſſurance &c, The Detendant pleaded Perform- 
g | ance generally, The Plaintiff replied, that at the Time of Sealing c. he 
* | ras not ſeiſed in Fee Secundum Forman c. Conventionis &c. of the ſaid 
Well, prout &c. And upon Demurrer it was objected, that there was 
no Covenant in the Indenture that he was ſeiſed in Fee of the Well, and 
of this Opinion were all the Court, and conſequently, (though it was 
7 | not expreily ſaid by the Court) the other Covenant, that he was ſeiſed 
| in Fee of the Meſſuage and Premiſſes, do not extend thereto, and „ 
* | therefore the Replication was not good. But Powell J. ſaid, that the OD = 
| Plaintiff ought to have alleged, that the Plaintiff [ Defendant) had not any : 1 
„Peower to grant the ſaid Liberty to draw Water out of the ſaid Well, But I TS” | 
then an Exception was taken to the Plea, becauſe in the Indenture is a 5 . 

Covenant for quiet Enjoyment againſt all Incumbrances &c. and to 
| ſuch Covenant the Defendant could not plead Performance generally, 

but he ought to have ſet forth, that the Houſe was free from Incum- 
brances at the Time of the Conveyance made, and not incumbred in 
any Manner, and that no farther Aſſurance has been required, or ſuch 
an Aſſurance, and no other, which he had executed. But per Cur. 
this Plea was held good in Subſtance, but Powell J. faid it was not the 
beſt way of Pleading, but that it had been better if pleaded as above- 
3 Lutw. 603. 608. Hill. 13 W. 3. Butterfield v. Mar- 

14. Where the Covenants are to do a Matter of Law, As to convey, diſ- 
charge ax Obligation, ratiſy, or to confirm &c. there it muſt be pleaded 
ſpecially, becauſe it being a Matter of Law to be performed, it ought 


e of Firzpatrick v. Strong, cites 1 Le. 


It 
i: x8 
y 


to be exhibired to the Court to ſee it be well performed, who are Judges 1 
of the Law, and not to Pt: who are Judges of the Fact only. | os {0k 
Gilb. Equ. Rep. 253. ia Caf 


172. Dy. 229. 
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Covenant. 


(Q. a) Pleadings as to Conditions for Performance of 
Covenants. 


I. EBT upon Obligation; the Defendant ſaid, that it is indorſed 
upon Condition, that if the Defendant obſerved the Covenant: 


contained in certain Indentures, that then &c. and ſaid, that in the In. 


denture is contained, that he ſhall do ſuch and ſuch a Thing, and that j, 
Has done them, and the Plaintiff e contra, and found for the Plaintiff: 
and the Detendant pleaded in arreſt of Judgment, that the Deftendan; 
has not alleged that thoſe are all the Covenants contained in the Indenty;e, 
and yet goud by all the Juſtices; for where the Plea is referred to 2 Cyr. 
| tainty, as here, to the Indenture, it ſhall be intended that this is all which 
is in the Indenture, and after the Plaintiff recovered ; Quod Nota. Br 
Conditions, pl. 144. cites 6 E. 4. 1. 0 
2. Debt upon Obligation with Condition 7o perform all Covenants con 
tained in certain Indentures, the Detendant cannot plead the Condition 


and rehearſe ihe Covenants, and ſay generally, that he has perfurmed all the 


Covenants, but ſpall few how ; Per tor. Cur. Br. Conditions, pl, 2. 


cites 26 H. 8. 5. and 20 H. 8. and 35 H. 8. accordingly ; Quod 


dot 


3. As touching Conditions for the Performance of Covenants eh, 
dentures, the Detendant ought to plead the Indenture, and the ſpecial |} 


Manner particularly, How he hath performed every Covenant. Heatb's 
Max. 46. cites 27 H. 8. 1. and 33 H. 8. Brook Covenant, 35. and J., 
219. 11 & 12 Eliz. and D. 26. 28 H. 8. But ſays, that as it ſeems 


there one need not aver, Qua ſunt omnia & /ingula Conventiones &c. 


becauſe referred to a Matter in Writing. The like of a Record; and 
tor that reaſon it ſeems of Neceſſity that he need not to plead provt in 
eadem Indentura &c, Quære tamen. But if not referred to Writing or 


Record then it ſhall be otherwiſe, As if I am bound to infeoff you ot all 


my Lands in Dale, I muſt ſhew the Number of Acres, and plead allo 


Luz ſunt omnia &c. Bur ſays, that at this Day the Courſe of the 


Practice is, (notwithſtanding the Covenants are reduced into Writing 
alter they are recited in the Plea) to inſert this Clauſe, Prout per eau- 
dem Indenturam plentius apparet. Heath's Max. 46. „„ 
4. Debt on Bond againſt H. P. for Performance of Covenants, by 
which the Plaintiff covenanted, that E. the Defendant's Brother ould 
enjoy ſuch Lands till Michaelmas following, rendring Rent, and H. the 
Defendant covenantea, that his e. quietly ſurrender the Lands 
to the Plaintiff, and that the Defendant would permit the Plaintiff ts 
have in the mean Time free Ingreſs, Egreſs &e. to ſuch Lands as by the 
Cuſtom of the Country ſhould lie freſh. The Detendant pleaded, that 
He did permit the Flaintiff to have free Egreſs and Repreſs Gc. tits 
ſuch Lands as by the Cuſtom of the Country did then lie treth, Excep- 
tion was taken to this Plea, for that the Defendant aid not fſhew which 
Lands did lie freſp according to the Cuſtom of the ſaid Country; but ad- 
judged, that where an Act is to be done according to a Covenant, be 
who pleads the Performance of it ought ro plead it ſpecially, but in the 
principal Caſe no Act was to be done but a Permittance as aboveſaid, 
and it is in the Negative, not a Diſturbance, in which Caſe Permitit is 
a good Plea, and then it thall come on the Plaintiſf's Part to thew in- 
to what Lands the Detendant non permilit him to have free Ingreſs and 
Regreis &c. and cited this Difference ro be ſo agreed by the whole 
om : 5 Coutt 


no Vy RY Bob fan pop yang; tan. Soon, 


OO OE ̃]ͥ RE Rr CREE 


| ee p 
: forme them. Reſolved, becauſe the Covenant to levy the Fine is an 


Iy, as he did by this Plea; and of ſuch Opinion the a ſeemed ta be; ſed adjornatur, Le 


: | pu = — — 4 2 — *%r Oo - 
——_ g 


—— - —_ 


p 1 tt 


Covenant. 
Court in 17 E. 4 26. And ſo was the Opinion of the whole Court in 
che principal Cale. Le. 136. pl. 186. Nich. 30 Eliz. C. B. Littleton 


v. Pernes. 


5. Debt upon Obligation h perſorm Covenants in an Indenture, which * Roll Rep. 
vere, It, That he thould marry M. the Plaintiff's Daughter betore [59 i 
ſuch a Day. zdly, That F. F. [a Stranger] and [R.] his Wife ſhould S C. ſays 
Veo & Vite of ſuch Lands to the Defendant and the ſaid M. and to the chat Judg- 
tleirs of their Bodies. zdly, That the Inheritance of the ſaid Lands ment was 
{ould remain in the ſaid J. S. or himſelf till the Fine levied. athly. Bl 35 
\\ hereas he had made a Leaſe tor Years of Part of Marſh-wood to the eferdamt 
laid M. the Plaintift's Daughter, that he had not made any former Grant, upon the 
ner ſpoxdd make any thereof without the Plaintiſf's Aſſent. To the laſt Co- Point of its 
venant in the Negative the Detendant pleaded, that he had not made any NOOR f 
tormer Grant of the Leaſe, nor any Grant after the Obligation without Record, . 


the Tratntiff *s Aſſent, and as to all the other Covenants that he had per- _ Thee 
the better 
-Act to be done by @ Strænger, and to be performed on Record, in both Pinion alſo 
which Caſes he ought to plead and ſhew how he had performed it ; the Plea 
tor * Ads of Record muft be ſhewn ſpecially; 2dly, The Covenant being was nor 
in the f Digundtive, he ought ro have ſhewed ſpecially which ot Food, be- 
them, and not pleaded Performance generally. And 3dly, He pleads fg that | 
he did not grant without the Plaintiff's Conſent, which is a + Negative Wil nd his 


A 
Pregnant, and ſo not good, and Judgment tor the Plaintiff, Cro. J. Strangers | 
559. pl. J. Hill. 17 Jac, in B. R. Lea v. Luthell, to the 


5 | Ack, viz; 
to the levying of the Fine, and al ſo to the Indenture of Covenants, but ſays the Court 
as to this Reaſon < Palm. 70. S. C adjudged upon the Point as mentioned in 2 Roll Rep. ſu- 
pra, But Mountague ſaid, he ſaw no Difference in Reaſon, when the Act is to be done by a Stran- 
ger, and when by the Party; and if a Condition be, that the Obligee ſhould do an Act to a Stranger, 


there he ought to ſhew how he has performed it. Doderidge ſaid, that the Reaſon is, becauſe the Ob- 


ligee is a Stranger to him who ought to do the Act, and therefore the Obligor ought ro ſhew How 


this Act was performed by the Stranger; and Haughton ſaid, that the Reaſon is, becauſe he cannot 
ſay that he performed all Covenants when the Act is not done by him. —— Bur Kelw 95. b. pl. 3. 


Mich. 22 H. J. cites Mich. 1 H. J. where it was agreed, that if the Condition be, that J. S. a Straps 
ſhall infeoft the Obligee, the n 5 General Performance is ſufficient, 8 
* But Co. Litt. 303. b. ſays, that if any Covenants in the Condition are to be done of Record, the 
Defendant muſt ſhew the Performance ſpecially, and cannot involve it in general Plcading. : 
I Co. Litt. 303. b. S. P. accordingly. „ „„ 


+ Co. Litt. 303. b. S. P. accordingly. 


6. In Debt upon Bond for Performance of Covenants, which Was, 
that the Defendant (being a Sheriff 's Officer ) ſhould not let go at large 


any Perſon arreſted without the Licence or Warrant of the Sheriff ; and the 
Breach aſſigned was, that he let at large at Weſtminſter, without any 


Warrant &c. ſuch a Perſon who was arreſted, but did act ſet forth the 
Place, or the Time when the Perſon was arreſted. All the Court held the 
Declaration good, becauſe the Eſcape, or the Letting at large, was the 
material Part of the Covenant, and the Modus or Manner ot the Arreſt 

is not in Queſtion, nor any Part of the Covenant, bur the letting him 


go at large is the Subſtance of the Covenant, and that is alleged ro be 


at 3 Sid. 30. pl. 6. Hill. 12 Car. 2. C. B. Jenkins v. Han- 


J. There is a Diverſity between Covenants in Indenture confiting of The Plain- 


ſeveral Parts in the Affirmative, and a Condition of a Bond conſiſting ot ues 3 
ſcveral Parts; for in the laſt Caſe he muſt ſhew in Pleading that he has, he 
p.riormed the ſeveral Things comprized in the Condition particularly zought to 
but in the Caſe of Covenants Pertormance generally is a good Plea. have plead- 


Sid. 215. in pl. 18. cites Mich. 16 Car. 2. Brooks v. Down, where 2 
Debt on Bond conditioned to deliver a Brief at every Church &c. be- _—_ 


: p the very 
tore ſuch a Time &c. the Defendant pleaded, that he delivered at the Words of 


Church &c. but did not ſay at what Time &c. and upon Demurrer it the Condi- 
was adjudged for the Plaintiff, that the Bar was inſufficient. tion, and 


not general- 


v 145. 
Mich. 


— 


4 


were not agreed 
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the Money collected on ſuch Briefs before ſuch a Time, and becauſe he did not ſet forth 


It te Term . d. F the Leſſor ouſts the Leſſee he ſhall have Covenant, and ſhall 7. 


_ fhall recover 
the Term Covenant, 3. 
has put him out; But if a Staanger _ him out by Eigne Title, then he ſhall recover all in Damages 
_ againſt the Leſſor. F. N. B. 145. (I) 1 „„ | 


228. cites 


470 


Covenant. 


Mich 16 Car. 2 B. R. Brooks v. Dean, S. C. — So where the Condition further u 


48 o deliver 
what Sums he received, but only pleaded Performance generally, it was adjudged 1 eule 1 
16 Car. 2. B. R. Woodcock v. Cole. 7s 8 e 25 ad. 215, Tm 


8. Action of Debt upon a Bond, the Condition was to ſeal an Indenture .. 
Demiſe, and to 2 all Covenants contained therein. The Detendacr 
pleads, that he ſealed the Demiſe, and performed all the Covenants therein. 

The Plainriff demurs, becauſe he does nor ſet forth what the Covenant, 
are. Judgment pro Quer' Niſi. Freem. Rep. 20. pl. 23. Mich. 14+, 
in B. R. Brian v. Munteth : bi 

9. Debt upon Bond for Performance of Articles, which were, 7; 
Defendant ſhould educate, keep, maintain, and provide for C. the Deng. 
dant's Son, in one of the Univerſities in this Kingdom, until he had paſſed 
all his Degrees, and was a Maſter of Arts in one of the ſaid Univerſities; 
and when he became Maſter of Arts, as aforeſaid, the Plaintiff was +, 
pay ſo much to the Defendant for his ſaid Son's Uſe. Defendant in his 
Plea anſwered to every thing, but only that he did not ſhrew who main. 

rained him from the Time he became Bachelor of Arts, until he became Mi. 

ter , Arts, and for that Reaſon Judgment was for the Plaintiff. Holt's 

Rep. 206. pl. 12. Hill. 5 Ann. Anneſley v. Cutte. 


— 


6 — 


0 (R. a) Iſſue. Trial. Judgment and Recovery 
„ of what. „„ 


be not e. I cover his Term and Damages, and if the Term be expired he ſhall 
pireſ he cover all in Damages. Br. Covenant, pl. 33. cites 26 E 3. and Fitth, 


2. If Tenant in Tail makes a Leaſe for Years by Deed, and dies ſeiſed 

of Aſſets in Fee-fimple, yet the Iſſue on Tail may enter, and therefore the 

Leſſee ſhall have a Writ of Covenant againſt him to recover Damages, bit 

not to recover the Term; tor his Entry was lawtul cites 38 E. z. 24. Note, 

the Writ of Covenant for the Leſſee who is ouſted by a Stranger by 

Title is, Quotd teneat Convent' &c. De Damnis & de Perditis. F. N. 
B. 145. (M) in the new Notes there (c). VVV 
Br. 2 3. Covenant by the Leſſee tor Years againſt the Leſſor for onſtiug hin 
Regt Within the Term, and the other ju/tified by Clauſe of Re. entry for Rent ar- 
S. C. rear ; and the Plaintiff” ſaid, that there was a Parlance between him and 
ig the Defendant, that the Defendant ſball be at Table with the Plaiitif 
and recoup the Rent according to the Rate, by which tor ſuch Time he 
recoup'd ſo much, and the reſt was 4 8. which he tendered, and the De- 

fendant refuſed, and yet he is ready, and tender the Money to the 

Court, Judgment; and prayed Reftitution of the Term and Damages; and 

ſo ſee, that by Action of Covenant he ſhall recover his Term; and the 
Detendant ſaid, that ſuch a Day the Plaintiff thewed to him that Vic- 

tuals were dear, and therefore deſired him &c. by which he re-entred 

for the Rent; and the other ſaid, that he departed ot his owa tree 

Will, abſque hoc that he deſired him; and after he waiv'd this, and 

ſaid that he was ready at the Day to have paid &c. if any had come 

to demand it &c. Brooke makes a Cee, if ſuch Parlance, as 4. 

| | 5 dore, 


Covenant. "N71 


dove, without Decd, be ſufficient to diſcharge Covenant which is by 


was li kewiſe a Covenant that he had good and lawful Power to grant and 
| convey the Premitles to the ſaid Vendee, and his Heirs, which was con- 
vr 3” WE Frary to the true Intent of the Parties; Decreed that the general Words ö Wh 
n and ought not to oblige the Plaintiff, being contradicted by all the Subſequent 1 

E Covenants, and he Plaintiff felling only ſuch an Eſtate as he had. 
ne iz WF Fin. R go. Hill. 25 Car. 2. Feilder v. Studeley, - - 2 "= 
1e De. 5. A. Afignee by way of a Mortgage of a Leaſe for Years of a Houſe But where 
ro the WF wich Covenant to repair. A. was never in Poſſeſſton. Per Cur. it was, Ground 
;; and WWF A's. folly to take Aſſignment of the whole Term and ſo ſubject him- e er | 
nd tn? ſelt to the Covenants in the Original Leaſe; yet as he is only a Mort-a Leafe and 

= gigee and never was in Poſſeſſion; the Court ditmiſs'd the Bill, and lett the the Leaſe 

= Plaintiff to recover at Law, as well as he can; per Commiſſioners. Wa gd 
vn tree : Mich. 1692. 2 Vern. R. 275. Sparks v. Smith, ES - 
1 come 3 Icc |. A. never enter'd and loſt the 100 I. Mortgage Money, but was ſued by the Lee fer the 
„ 25 * N OY Rent. A. brought a Bill for Releif but it was diſmils'd, the Mo tg ge being by way cf 
doe, ugnment, and not by way of Underleate. 2 Vern, 374 pl. 336. Pilkington v. Shaller. | 


Deed ? tor it is not ſufficient ; Per Parle. Br. Covenant, pl. 13. cites vi 

„„ 3 1 

In Covenant the Plaintiff counted upon ſeveral Covenants, and 1 

well, and the Defendant anſwered to all; for he ſhall recover Dama- 

ges ſeverally for every Covenant. Br. Covenant, pl. 34. cites Fitzh. Iſſue, 9 

86. and M. 10 H. 6. 23. accordingly. «nl 

5. In Action of Covenant a Man may take Iſſue upon every Covenant "0 

to have the more in Damages; Contra in Debt upon an Obligation for 1 

Non- performance of ſeveral Covenants, for there the Breach of any Cove- Wl 

nant is a Forteiture of the whole Obligation, Br. Covenant, pl. 47. "al 

| . ORE „ * | pl 
| i 
1 1 PG Wa” 4 OY = 0 9 * 1 
(8. a) Qualified or relieved in Equity. N 
1 THE Bill is to be relieved againſt the Forfeiture of a Leaſe, in Kt 

1 which there is a Covenant, 7hat if the Leſſees ſhould let the Pre- "Hi 

5 miſſes for any longer than three Tears, except to the Wife or Children of the 1 
fail Leſſee, without Licence of the Lefſor or his Afſions firſt had, then the oi 

ſaid Leaſe to be void ; That the Detendants have entred upon the Pre- va 

miſſes, on Pretence that the Exccurors of the Leſſor did alien the 108 

ſame to the Plaintiff without Licence, and have ouſted the Plaintiff 1 
who purchaſed the ſame; This Court on reading Precedents, foraſmuch "0 

as the laid Executors fold the Leaſe for Payment of Debts to which the ſame ö 1 
11 was liable, and if the had not been Executrix there had been no Forſei- 1 
: ture. This Court decreed the Plaintiff to be relieved againſt the ſaid 1 
Forteiture. Chan. Rep. 170. 1656. Cox v. Brown. 1 5 = 1 0 
2. Covenant to perform Articles tor the ſettling of Lands of which the Co- 1 
14 renantor had no Peſſaſton, but only a Paſſibility of Deſcent, after a De- N 
| ſcent decreed to be ſertled. Chan, Rep. 158. 21 Car. 1, Wiſeman v. 1 
8 | Roper. 5 * 8 | PE = | ; of Wit. 
eiſed | 2. Breach of Covenant, though proved to be much to the Advantage of Fin. Rep. 1 
the WE the Covenantee, yet no Relief in Chancery, though it was urged that the 117. S. C. Will! 
but | Penalty was exceſſive, beyond that ot a Bond ot double the Value. ließ Re- 1 
Note, 2 Chan. Caſes 198. Trin. 22 Car. 2. Blake v. the Eaſt India Com- 5 | 1 
. N. 4. A ſells a Parſonage and covenants againſt his own Acts, but there '4 
Wt 
bl | 
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The Court 6. Tenant in Tail by Deed covenants in the ſame Deed, not to Dyck 
obſerved he Entail or ſuffer a common Recovery, he his only one Child, a Daugh 


u hich latter 


being Exe- extinguiſh it but here all is in the ſame Deed, fo you knew his Pg. 
_entory, was and therefore accepted a Covenant, by which to have Damages, 2 
the ſtronger Vern. 635. Hill. 1908. Collins v. Plummer. 


aflord ſome Pretence for a Specifick Execution thereof. But upon the whole his Lordſhip thought the 


ly that, and to have meant no more than that the Father ſhonld not by ſuffering 4 Recovery, pres. 


— nn 


N. „ „„ 0 
— —ñUç2ꝑäP — —ü—ñ ͤ «5ʒ—t— 


— — 


Covenant. 


_ i — 


tn. 


— 


that the | ; pn 
Covenant ter, to whom he gave a good Portion on Marriage, he luffers a com. 


was likewiſe mon Recovery and by Will deviſed the Eſtate to his Daughter for 1 
rhat the and to her firſt &c. Sons in Tail, and it the ſurviv'd her Husband (ha 
Pp woe? ;.,, ſhould have it in Fee to her and her Heirs, on Bill by the Dauvghte, 
2 enjo'd and her Husband, for the Specifick Execution of the 8 it was 
Purſuant to inſiſted for the Plaintiff that the Agreement was Executory, and like G 
the uſes li- Cuvenant, that a Man world not execute a Power, as in the Lord Peter. 
wited, burgh's Caſe, the 15 Leaſes ſer aſide per Cowper C. this Caſe differs 
for there was an Agreement (Subſequent to the railing of the Power) to 


Covenant 


as it might 
later Covenant dh, to be conſtru'd as Relative to and dependent upon the former and to be Reftraiy'; 


the Premiſſes from being enjoy'd according to the faid Limitatlons. W ms. Rep 104. 108. S. C, 


7. But where Tenenant for Life with Power to make Leaſes, covenants 
in a ſubſequent Deed not to make Leaſes, yet atterwards executed hi: 
Power, the Court of Chancery ſet aſide the Leaſes; But the reaben 
was as Lord Chancellor obſerved in the Cate of Collins v. Plummer, 
that this was an Agreement ſubſequent to the raiſing of the Power, 0 

- extinguiſh it whereas in Collins and Plummers Caſe, the Covenant was 
in the Deed. 2 Vern. 635. and Wms. Rep. 105. 107, cites it as Lord 
CCC iEmuioinunn inns 5 
8. A. the Father of M. (a Feme ſole) mortgaged Land for raiſing part 
| of a Portion on her Marriage with F.S. and after wards died, leaving 
only M. his Heir. M. atterwards join'd with B. in a Fine and by 
Deed declar'd the Uſes to her Husband and felt; and the Heirs Male 
ot the Body of the Husband. The Mortgagee calling in his Money, 
F. S. join'd with M. in an Aſſignment of the Mortgage and covenanted 
that he and Wife or one of them would pay the Money. 4 S. died leaving 
W. S. his Son by M. and after M. inter-married with W. R. and died. 
Lord C. Cowper decreed that the Perſonal Eſtate of F. S. all not go in 
Faſe of the Murigaged Premiſſes, the Debt being originally A's and con- 
tinuing fo to be, the Covenant, upon transferring the Mortgage, was as 
additional Security for Satisfaction only of the Lender, and not intended 
to alter the Nature of the Debt. Wms's. Rep. 347. Paſch. 1717. Bagot 
J... Ry „„ 
9. So that it ſeems as the Reporter obſerves, if a Feme ſole mortgaget 
_ and receives the Money, and an after Husband joins in aſſigniug the Mortgagt 
and covenanting to pay the Money and dies; his Perſonal Eſtate (hall nit it 
liable to the Payment; Secus it the Husband had receiv'd the Money. 
Ws © Breach of Covenants is Triable at Law, for Equity will not ſet- 
tle Damages. MS. Tab. March 17th 1719. Stafford v. Mayor © 
For more of Covenant in general, See Action (M. c. 3.) Condition. 
Debt. Eſtate, Grants (H. 7.) and other proper Titles. 
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- adjudged, and Alliſe lies againſt him. + 44 Aſl. 29, 


ot Intruſion. | 
= S. P. accordingly. — Br. Damages pl. 96. cites S. C. & S. P. ——Fitzh Dower pl 42. cites 
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Covin. Fol. 549% 


(A) [Diſcountenanc'd in Law.] * Covin is a 
0 : ſecret Aſſent 
| determine d 
| | he . 5 | JC 0D 4. + - . JO 
1. IF a Man that has a Right of Action to Certain Lands by Cobin, of 2 or 
J. cauſes another to ouſt the 'Tenant of the Land, to the Intent to more Men 
recover it from him, and he recovers accordingly againſt him by Ac- 0 he b. 
tion tried, yet he ſhall not be remitted to his ancient Right, vut is owes, per 
in of the Eſtate of him who was the Duſter. * 41 All. 28. Curia. Montague 
, Je bs 
3 A 9 85 3 S 
Caſe of Wimbiſh v. Talboys.——9 Rep. 109. b in Merial Treſham's Caſe.— Arg. and 110. a. 
8. C. cited per Cur.— Co. Litt. 357. a. b.—8. C, cited Sid. 21. in pl. 3 — —But Fraud may 
be by one alone. 9 Rep. 110. b. per Curiam . 

+ br. Remitter pl. 46. cites 8. C—— Br. Falſifier de Recovery, pl. 40. cites S. C. 
Remirter (C) pl. 1. S. C. and the Notes there — 8. C cited 3 Rep 78. a. i 
+ Br Falfifier de Recovery pl. 43. cites S. C.——S C. cited 8 Rep. 133. a. — 8. P. by Clench 
and Gawdy. Poph. 64. and Ibid. 100. S. P. by Popham and Gawdy in Caſe of Goodale v. Wyat. 


See tit. 


2. If a Man diſſeiſes me of Land, to which a Woman hath Title Br. Falſifier 
of Dower, ot Covin, ant with Conſent of the Woman, to the Intent de Recory 
roendow her, and he endows her in the Countrey accordingly, yet 343 << 


ttis is of no Effect againſt me, but J may ouſt him becaule of the 5, Coaton 


11 8 pl. 20. cites 
S. P. by Littleton, and Cur. cited. —8 C. cited 8 Rep. 132. b.—8. C. cited by Mountague Cli. 
J. Pl. C. 54. b. — Co. Litt. 35 a. S. P. — Co. Litt. 359. b. 8 P. and ſays, that fo it is in all Caſes 
where a Man has a rightful and juſt Cauſe of Action, yet if he of Covin and conſent docs raiſe 
up a Tenant by wrong, againſt whom he may recover, the Covin ſuffocates the Right, ſo as the 
Recovery, though upon good Title, ſhall not bind or reſtore the Demandant to his Right. But if a 


: Diſſeiſor, Abator or Intruder do endow a Woman that has lawful Title of Dower, this is good and 


Mall bind him that has Right, it there was no ſuch Covin or Conſent before the Diſſeiſin, Abatement 
Br. Dower. pl. 59. cites 12 Aff 20. +. P. Br. Aſſiſe pl. 181. cites S. C. & 


Hill. 24 E. 3. 46. S. P. —Perk. S. 394, 305, 396. —3 Rep. 78. a. S P. per Cur. in Fermor's 
Caſe, and cites ſeveral Year Books, and D. 295. For though her Right be lawful and ſhe. 


has pur ſued her Recovery by Judgment in the King's Court, yet the ſaid Covin makes all illegal 


ay bran though Recoveries, and eſpecially where they are upon good Title are much favour'd 


3. The ſame Law, though the Endowment was upon a Recovery Br. Falſifier 


_ againſt him in a Writ of Dower, becauſe of the Tovin, 44 All. de Recove- 


ry. pl. 43. 
Cites S. C. 


— — Br. 


29, £ KI 


| Dower pl. 15. cites 44 E. 3. 46. S. P. and Ibid. pl. 59. cites 12 Aſſ. 20. S. P. admitted, — Br, 


Aſſiſe pl. 181. cites S. C. and S. P. admitted. Br. Damages, pl. 96. cites S. C. and 8. P. 
admitted. 8. C. cited 8 Rep. 33. a. 5 5 


4. A Refignation by an Abbot by Covin ſhall not abate the Writ. 3 


| Rep. »R, b. cites 4 E. 2. Cui in Vita. 22. | 


£. an Eſtate is wade to the King and by Letters Patents granted over, 

and all this by Covin between him, that granred to the King and the 

Patentee, to male an Ewa/ron ot of the Statute of Mortmain, ſhall not 

ad bas be repealed. 3 Rep. 78. b. cites 17 E. z. 59. and 21. E. 

6. The Buying Goods in a Market Overt, by Covin does not alter the Br. Tref- 
Property. Br. Colluſion &c. pl, 4. cites 33 H. 6. 5. paſs pl. 26. 


= | | Cites S. C. 
I C. 46. cites S. C and that the Plea of Covin was admitted good without ſhew ing an 
hing of the Covin ſpecially ——S. P. per Cur. 3 Rep. 78. b —8. P. admitted per Cur. Cro. L 


86. pl. 6. Hill. 30 Eliz, B. R. in Caſe of ee — 2luſt 713. 5. P. 
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Judges in 


except 2. Hill. 44. Eliz in Canc. in Fermor's Caſe. 


—— —— — — 
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Gcted 7. A Ii tian aul her Husband as Adminiſtrators of the firſt Hy; BN 
* recovered a Debt and while that Suit was depending, the Sz of 15. 5 
teſtate by Covin bettocen him and the Defendant, procured now Les, Sp 
Adminiſtration to him and his Mother jointly, and after Trdomens . 
leaſed tu the Debtor; The Husband and Wiſe ſued Execution, the Det... . 
brought an Audita Querela, hanging which the 2d Adminittration ©, 
repealcd per Sentence, and the Covin and the repeal pleaded in Ear. 484 
upon Demurrer Judgment was againſt the Plaintiff in the Audit; Que. 
la. D. 339. pl. 46. Hill. 17. Eliz. Anon. — 
8. Covin is always to the prejudice of a third Perſon ; per Wa. 
Le. 180. pl. 255. Trin. 31 Eliz. B. R. in Caſe of Fith and Brow, 
Sadler. 55 | 
9. The Common Law fo abhors Fraud and Covin, that 4% 45, * 
well judicial as others, and which of themſelyes are juſt and lawty}, yet 
being mixt with Fraud and Deceit, ſhall in fudgment of Law be tortious aud 


not lawful; Quod alias bonum et juſtum elit, ſi per vim vel E raudem 


petatur, malum et injuſtum efficitur. 3 Rep. 78. a. Hill. 44, Eli; ;, 
Fermor's Caſe. . 1 i 
10. A. Diſſeiſor enfeofs A. with Warranty, and the Diſſeiſor after 
wards with others procures B. to diſſeiſe A. and that C. who has an eg, 
Right and cannot enter, fhall bring a Scire Facias againſt B. to ex,, 
Fine levied to him ; by which Means A. 1s to loſe his Warranty; 5 
upon the Scire Factas no Voucher lies; All this is done accordingly 
and Judgment is given for C. againſt B. A. upon this Civin may b 
maintain a Writ of Conſpiracy in the Nature ot an Action ups the C 
 arainſt the Diſſeiſor and the other Conſpirators, and the judgment in the 
Sceire Facias ſhall be avoided ; And this Action upon the Caſe thall avoid 
it for the Vexation and Falſehood, and loſe ot Warranty. Refolied 
by the Council. Underſtand this regularly by all the Judges of Eng. 
land. The Remedy for C. is, he may have a Hire Facias against A. now 
the Terretenant; if the Fine was not executed and pending this Scire 
Facias, A. thall bring a Warrantia Chartæ againſt the Diſſeiſor, and fo 
the Right of every one ſhall be ſaved. Jenk. 49. pl. gg 14. 
11. Tenant in Tail diſcontiuues and dies, his Heir within Age ; a Strat. 
ger j Covin diſſeiſes the Diſcontiauce, and enfeoffs the Infant within Age; 
the Infant is not remitted, although he knew nothing of the Cob in. By 
all rhe Judges of Engl, ſenk ig xĩỹx;... b 


5 Rep 78. 12. Tenant in Tail who has a Wife makes a Ferff ment and dies; the 
a. S. F. per Feoffee is diſſeiſed to the Intent that the Diſſeiſor ſhall endow the Wife ; This 


I] ti 8 f 
ar Dower is worth nothing becauſe of the Cow in. Jenk. 193. 


England, e | = * 
| : — Co. Li:t.35.a. S. P. For Covin in this Cas 
ſhall ſuffocate the Right that appertained to her and fo the wrong ful Manner ſhall avoid the Marr 


s Rep. 132 b. 133. 4 Arg. cites 44 E. 3. 45. b. 


7 


that is lawful, —— Co. Litr. 357 b. S. P. Rep 31. a i -6 Rep. 58. a. S P. obiter 


13. Debt is brought by a Woman Adminiſtratriæ; She has Judgment; 
before Execution this Adminiſtration is revoked by Covin, and committed !! 
the ſaid Woman and her Son; the Son releaſes the Debt; the Woman ſits 
Execution ; the Debtor brings an Audita Querela ; Ir does not lie be- 
cauſe of the Covin. Jenk. 285. pl. 1). „ 

14. The Plaintiff, a Woman, who had I ol. given her by her Brether, ll: 
Defendant, upon her Marriage, gives a Hund privately to her Brother h 
repay the ſaid Money; The Hasband veins Dead without Iſſue, the Di. 
feudant ſued the Bond at Law upon the Plaintii'; whereupon {fe preterres 

er Bill here to be relicved againſt it, being a Fraud by Reafon it vs 
done without the Privity of her Husband. It was urged tor the Deten— 
dant, that it was good Reaſon tor the Husband or any of his Tifue fo 
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475 
„ relieved, in Cale they had been concerned, but that there was no 3 
cafon that the Woman herlelt, who gave the Bond, ſhould be re- inf 
tieved, But ordered that the Bond ſhould be delivered up; lor being 
-ncea Fraud no accident of Death or Courſe of Time ſhould alter the 
Caſe; and the Plaintiff was relieved notwithſtanding it was her own 
Aereement, being done in Fraud of the Husband. 2 Freem. Rep. 101. pl. 


AT 


& 


| 111. Mich. 1687. Gay v. Wendow. 
| (A. 2) What Perſon or Perſons may do it. 
0 „ Obin cannot be but between two. 39 I), 6. 19. b. Br. Collu- | 
0 | RY | | Ros | | | ſion &. pl, 
"M — : | | VV VV 
a. C. 8 C. cited 9 Rep. 109. b. — 8 C. cited 6 Rep. 58. a, 
by 2. Covin may be «pon good Title; As where a Feme had for her Jointure Ibid. 54 b. 
67 tate Tail with Warranty, and had been impleaded by Action upon 58 TINT 
TN good Title, and by Covin had cenfeſs'd the Action; it is within the Cb. 1 
bis 11 H. J. 20. For though the ]ttle of the Action is good, yet it ſhe had 15 E. 4. 4. 
bh vouch'd and recover'd in Value this Recovery in Value would go in Br. Collu- 
= Benehr of the Iſſue in Tail which is now loſt by the Covin. Per Hales. 3 8K. 
8 J. Pl. C. Fo. b. Mich. 4 E. 6. Wimbiſh v. Talboys. )))%ͤ;ö;ö7ö[1—dũ = 
the 3 . | *— 
oid — n 
nor (B) Il hat Things may be averred to be upon Colluſion. 1 
cite %%%ͤ; :½ onus V . . > 
a 10 „ ä 4 
Fon Z F a Recovery by a Stranger, pending the Writ, be pleaded in Fitzh. Brief i 
Are; 11 Abatement, the Oemaidant cannot aver it to be by Covin P5359 if 
By between the Tenant and the Stranger. 41 E. 3. tf oe, 1 
| JV... Dower the Wh 
tre | Tenant ſaid that he himſelf diſſeiſed J. N. who re entred pending the Writ, Judgment of the Writ; 1 
Phi and a good Plea; The Demandant ſaid that J. N. entred by Covin to abate the Writ ; and no Plea z 1 
: For where this Entry is lawful, it cannot be by Covin. Br. Colluſion &c. pl. 20. cites 15 E. 4. 4—- | Ys 1 
| S. C cited $ Rep. 132. b. as held, becauſe the Entry is law ful and mix'd with no Tort.-—S. C. cited | "8 
Pl. C. 43. b. 44 a. as held by the Opinion of the whole Court that the Demandant cannot have ſuch 1 
is Cat general Averment of Covin without Ciuſe ſhewn.——lIbid 48. a. S. C. cited accordingly; For as 14608 
Marter = the Demandant had not denied the Title of J. N. ſuch Averment of Covin is repugnant to the Thing by 
oh | confeſs'd. | 1 DEE, | 3 N N N WT 
8 3 | 5 3 | 2 Wy 
7 2. Formedon was brought by Covin of the Tenant againſt himſelf, 4 
ment; becauſe he was Feoffee upon Condition and had broken the Condition and 


tied ' ond have the Land to be loſt againſt the Feoffor, and this Matter was al- 
leged by Feoffor who was a Stranger to the Action; tor the Detendant 
he be- contetied the Action, and thereupon Proclamation was made, it any 
dane could ſay any Thing why the Demandant ſhou*'d not have judgment 


ber, , and Execution? Whereupon the Feoſfor came in as above, and ſhew'd 
07 her 10 s above, and the Matter was examin'd and conteſs'd, and the ut 


the D. d to give Bail t6 attend his Puniſhment for the Diſceit. Br. Colluſion 
refers SC. pl. 15. cites 75 H. 4. 19 ? 


m it was 


3. In an Action Perſonal Colluſion ſhall not be inquired, nor in Avstory, 


etc dor in Writ of Entry at the Common Law, per Frou ike quod Kingſinill 
{ite 12 Bl Conceſſit; and ſaid, that in Ollare Impedit, the Col luſion ſhall be in- 
- Aured, and fo in , Br. Colluſion, pl 48. cites 10 H. 7. 3. 


4. In 
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Te 4. In all Caſes where Averment of Covin or other Thing is given b. 


Caſe. Statute or Common Law, there a Man ſhall aver ir generally where ther, 


can be no ſpecial Cauſe of it, but where there may be a /þecial Cauſſe 
there the Averment muſt be ſpecial ; Per Mountague Ch. J. Pl. Cc. 
Mich. 4 E. 6. Wimbiſh v. Talboys. © 5 

F. Covin ſhall never be intended or pre/amed in Law unleſs it he ex. 
preſsly averred ; Reſolved. 10 Rep. 56. Trin. 11 Jac, in the Chad. 


cellor &c. of Oxtord's Caſe. 


* 


— 


(C) In what Caſe the or dinary Courſe ſhall be changed 
| Ce NED, by Coin. e 


; The Caſe 1. * 39 I),6. 50. Man comes by Habeas Corpus out of London. 
was that a „ . 


Man came Covin, it was ordered, that he ſhould be in Execution till he had paid 


und had no Cauſe to have the Priſon butt by js 
out of Len- the Debt recovered againſt him after the Writ brought, and that after 
B. by Pri- he ſhould be remanded to anſwer the Plaints there. A Judgment 
vilege, by ſhall be ſtay'd for Colluſion. f) Þ. 4 19. ülĩWLLW . 


Suit againſt . „ | | 55 
him in Bank, and it appear'd by Examination that he was arreſted in London in the Vacation <vhen he nei 
not come about his Suit to Weſtminſter; and therefore the Opinion of the Court was that he ſhould be re. 

manded, and therefore the Plaintiff in C. B. pray'd that he might firſt anſwer to his Suit there when 


he was preſent, and the Count was in Debt of 20 J. and the Detendant as to 4o 5 confeſs' the Action, 
and to the reſt pleaded another Plea, and Judgment was given of the Sum confeſs'd and 4 s. Damages. 
Laycon ſaid, the Action in Bank is taken by Covin of the Defendant, and he confeſſes part to be com. 


mitted to the Fleet, and ſo to be diſmiſs'd in London, and then the Plainiift here will releaſe the Condem. 
nation here to him, and pray to examine the Covin; For it is not any Duty between the now Plain- 
tiff and the Defendant in this Court, and for the Suſpiciouſneſs Priſot awarded the Defendant to the 
Fleet for the Condemnation confeſs'd, and when that is ſatisfied, keep him for the Plaint in London; 
For when he has ſatisfied this Plaintiff he ſhall be remanded into London. And to ſee that the Covin 


ſhall not aid him; For he thought by the committing to the Fleet to be diſcharg'd in London, and ſo 


Ars deluditur Arte, for Fraus memini debet patrocinari &c. Br. Privilege, pl. 31. cites 39 H. 6. 30. 


— Br. Colluſion &c. pl. 24. cites 8S. C. 


I Br. Colluſion &c. pl. 15. cites S. C, —— Br. Judgment pl. 18 cles $.C Fitzh. Procla. 


mation, pl. 14. cites S. C. — Br. Proclamation, pl. 2. cites S. C. 


This in Dyer 5 2. Tf Land be alien'd pending a Writ of Debt by Covin, to avoid 
149. a pl. the Extent thereot for the Oebt, yet when the Covin appears upon 


2 2 the Return of the Elegit by the Sheriff, the Land ſo altened ſhall be 
a Quzre extended. D. 3, 4. Ma. 149. 80. e e 


ſtarted in 


the Caſe, and Brooke thou ht that 78 ſuch Return by the Sheriff a new Writ ſhould iſſue reciting 
it. Ibid. Marg. cites Trin. 33 Eliz. 


iz, B. R. Rowſe's Caſe who brought Debt againſt B. as Heir, 


who pleaded Riens per Deſcent the Day of the Writ, and found that before the Writ brought he 
Had alien'd the Aſſets by Covin to defraud this Debt, ana Judgment for the Plaintiff; and that it is 
| well found for him upon Office of Aſſets by Deſcent. ) „ 


The Goods 3. Tf a Man makes a Deed of Gift of his Goods in his Life tini 
are liable hy Coin to ouſt his Creditors of their Debts, pet after his Death the 


to the Cre- 


Vendee ſhall be charged for them. 13 I. 4. 4. b. 


Hands, as Executor of his own N if the Gift be Fraudulent ; and Judgment accordingly. Cro 
Caſe of Hawes v. Leader. Yelv. 196. S. C. adjudg'd per to: 
—2 Le. 223. pl. 284. Hill. 16 Eliz. S. P. by Dyer. N EO 


Cur. 


4. If the Tenant in Formedon confeſſes the Action by Covin to make 3 
third Perſon loſe his Entry, Proclamation ſpall be made, and it the third 
Perſon comes and alleges the Covin, the Matter ſhall be examined, and 
the judgment thall ſtay, and the Party ſpall be puniſhed, Br. Forme- 


don, pl. 22. cites 7 H. 4. 19. oo 
_— 
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1 Man was arreſted in London, and after another brought Action a- 

cainſt him in Bank and had him arreſted by Capias by Covin, by which 

they ſurceaſed in L on 

and the Plaintiff in London prayed Procedendo, and that the Covin 


might be examined. Per Cur. we cannot examine the Covin yet, for 


che Capias is not returnable till 15 Hill. But per Littleton, if he does 
not come at the Day, and be let to Mainpriſe, the Plaintiff in London 


may have a new Bill againſt him. Br. Privilege, pl. 41. cites 10 E. 


5 6. A Man ſued Corpus cum Cauſa out of London, and it was found by 


Examination, that the Action by which he claimed Privilege was ſued by 


(vin, for the Plaintiff in Bank diſallowed his Suit againſt this Priſon— 
er; tor che Suit was diſcontinued by two Tears, and now revived by the 
Plaintiff and the Attorney in Advantage of the Priſoner, where another 
Suit was thereof taken of late Time againſt the Priſoner, by which, 
upon the Examination of the Matter, and Attorney, and the Plaintiff, in 
this Court, for their Falſity, were committed to the Fleet, and were 
find, * the Priſoner remanded to London. Br. Privilege, pl. 43. 
J 8 . ee ee 
3 Man had a Grant of the next Preſentation ; The Charch voided. 
A. B. preſented ; The Grantee brought .Ouare Impedit and recovered, 


and Writ to the Bybop, who returned that the Grantee of A. B. had 


ro ned, and another is in, by which the Plaintift had Scire Facias to ex- 
ecute the Judgment though there be the two Avoidances ; tor he (ball 
rover upon the firſt Avoidance, and the Ad of the Defendant ſhall uot 


| prejudice the Plaintiff; for then by Covin the Grant never ſhould take 
| Eſtett; Per Frowike Ch, J. Br. Scite Facias, pl. 141. cites 21 


H. 1.8. 


8. A ſimple Man drawn to make Leaſes, and to enter into Bonds was re- 


lieved. Toth. 268. cites Cuddington v. Hutton, in 8 Jac. tel. 905. 


9. A Man relieved againſt his own Deu, the ſame being gotten by 
Threats and Practice, zhoygh the fame be veſted in an Infant, and the 
Purchaſor to become bound in Recognizance to aſſure it when &c. 


Toth. 268. cites Maneright v. Roberts, 10 Jac. 


10. The Plaintiff relieved 2gainft his own Releaſe, being an ignorant 


Perſon. Toth. 268. cites Sumner v. Tilling, 12 ſac. Ii. A. fo. 49. 
11, Judgment was had in @ Sci. Fa. againff the Wife upon a former 
8 and after 2 Nihils returned a Motion was made to quaſh it, 


ecauſe before the Sci. Fa, brought, ſhe was married, and this Writ was 
| brought againſt her as ſole, by the Contrivance of the Husband and the 
| Plaintiff, to oppreſs her and lay her in Priſon; and it was thewn, that 

| thePlaintiff knew that the was married, and that ſhe could have no 
Relief either by Writ of Error or Audita Querela, becauſe the Hus- 
bend would releaſe if. The Court ſaid, they might ſet aide the Fudg- 
nent for this Miſdemeanor ot the Plaintiff. Vent. 208. Paſch. 24 Car. 


2. B. R. the Lady Pretty man's Caſe. 


(D) Pleadings, 


1. LNMRU in the Poft ; the Termor for Tears by the Statute of Glou- 


ceſter prayed to be received by Defauls of the Vouchee, and ſaid, 
that the Recovery was by Covin between the Demandant and the Tenant 


Ubo leaſed 10 him &c. to make biz loſe bis Term, and traverſed the Diſ- 
| 1 = ſeyin ; 


ondon; tor by this he is 2 Priſoner to the Bench; 
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478 Countellor. 


8 — 3 
ſeiſin; and per Pollard and Fitz herbert J. clearly, the Covin is not 
material without traverſing the Point of the Writ ; and therefore the 


Covin alleged, and the Traverſe of the Diſſeiſin is not double; Quog 
Nota; For he is compelled ot Neceſſity to ſpeak of both, and the 
ir is not double ; Quod Nota. Br. Double, pl. 55. cites 14 H, g. 

2, Covin is t traver/able by Plea but only in Evidence at the Bar 


Winch. go. Trin. 22 Jac. C. B. Adams v. Ward. 


Ietore 


For more of Covin in General, See fine (E. b. 3) CI. b. 4) Fraud. 
Payment, Remitter, And other Proper Titles. 


2 


(A) Conſidered; How; And in what Caſes favoured 


or not. 


HE Fees to Counſellors are not in Nature of Wages, or Pay, or that 
1 which we call Salary, or Hire, which are Duties certain, and 
grow due by Contract for Labour or Service, but what is given him is 
Honorarium, not Merces, being a Gift which gives Honour as well to 
the Taker as the Giver ; nor is it certain or contracted ; tor No Price 
or Rate can be ſet upon Counſel which is invaluable and ineſtimable, ſo 
as it is more or leſs according to the Circumitances, namely, the Ability 
ol the Client, the Worthineſs of the Counſellor, the Weightineſs of 
the Cauſe, and the Cuſtom of the Country. It is a Gitt of ſuch a Na- 
ture, that the able Client may nor neglect ro give it, without Ingrati- 
rude, for it is but a Gratuity, or Taking of Thankfulneſs; yet the 
worthy Counſellor may not demand it without doing wrong to his Reputation, 
according to that moral Rule, Multa Honeſta accipi poſſunt que tamen 
peti non poſſunt. Pret. to Dav. Rep. 22, 23. TE, VNV 
222. 5 Fliz. cap. 14. S. 15. Counſellor not puniſhable for Pleading, er 
: ſbewing a falſe Deed in Evidence, to the forging whereof he was not Part) 
nor privy. „„ 


Ibid. cites 3. The Counſel of the Party's Cauſe not to be examined in the ſame 
COM | Cauſe. Toth. 110. cites 11 Eliz. Lee v. Markham 


thorp v. Thimblethorp, S. 5 


4. The Counſellor's Clerk not to be examined in the Cauſe, Toth. 

110. Cites 13 & 14 Eliz. fo. 93. Breame v. Breame. 2 
5. Daniel Hill having put in for his Client a Jong inſufficient Demui- 
rer to a Bill exhibited againſt his Client, in which ſuppoſed Demurret 
were many matters of Fact, and other Things frivolous and vain, the 
Lord Chancellor Egerton awarded 51. Colts againſt the Parry, and 
ordered, that neither Bill, Anficer, Demurrer, nor any other Plea ſhould 
trom 


Toth. 


Demttr- 


Client informs him, being pertinent to the Matter in 
wiſe Action upon the Caſe lies againſt him by his Client. 


in Caſe of Brook v. Montague. 


—UPUUæE TIES —— . — — — 
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from thenceforth be receiv's under the Hand of the ſaid Hill, Cary's 


Rep. 38. cites 27 April. 1 Jac. Hill's Cafe. 


6. X Counſellor ia Law retained, has a Privilege to inforce any It a Coun- 
Thing, which is intormed him by his Client, and to give it in Evi- £ 2 
dence, it being pertinent to the Matter in Queſtion, and not to examine 7 ain 
whether it be true or falſe; bur it is at the Peril of him that intorms one in de 


. . . 6 7 7 e in def end- 
nim; for a Counſellor is at his Peril to give in Evidence that which his bis CA 


Queſtion, other. 97! * Case, 
Per Porn ©” Action, 
er LOPHAan les not 
Ch. J. and Judgment accordingly. Cro. J. go. pl. 18. Mich. 3 J2C. againſt him 
B. R. Brook v. Montague. | | 1 | Oy | for ſo doing; 
7, But Matter not pertinent to the Iſſue or the Matter in Queſtion, he For it is his 


need not to deliver; For he is to diſcern in his Diſcretion what he i 122 for his 


: * — . = * . 18 
co deliver, and what not; and altho' it be falſe, he is Excuſable, be- Client and 
ing pertinent to the latter. Cro. J. go. pl. 18. Mich. 3 Jac. B. R. it ſhall be 

5 n 385 0 1 85 intended to 
g. But if he gives in Evidence any Thing not material to the Iſſue which 8 
is Scandalous; He ought to aver it to be true, otherwiſe he is puniſha- to his Cli- 


dle; For it thall be intended as ſpoken malicioutly and without Cauſe; ent's Inftruc- 
which i ood ground lor an Action. Cro. J. 9. pl. 18. ich. 2 tiobs. Per 
which is a good g n Action. Cro. J. 9. pl. 18. Mich. 3 Glyn Ch.]. 


Jac. B. R. in Cate of Brook v. Montague. =" iy; 463 
9. Ho it a Counſellor des Matter againft a Witneſs which is Slander- Mich. 1655. 
cis; 1t there be Cauie to diſctedit his Jeſtimony, and it be pertinent to B. R. Wood 
che Matter in Que ſtion; It is juitihable what he delivers by Informa- *. Guntſton. 
tion, altho' it be talſe. Cro. J. 91. pl. 18. Mich. 3 Jac. B. R. in i f A 
Caſe of Brook v. Mountague. . 95 great and 
| valuable 


Man biſhop Sanderſon, to the Pleader vir. Counſellor, in his Aſie Sermon at Lincoln, being the 


za Sermon ad Magiſtratum, pag. 164, is viz. Not to think becauſe he has the Liberty of the Court, 


and perhaps the Favour of the judge, and that therefore his Tongue is his own, and he may 


freak his Pleaſure to the Prejudice of the Adverſary's Perion or Cauſe ; and not to ſeek eee Aber | 
y to win the Name of a good Lawyer, by wreſting and prevertiog good Laws; or the Opinion of tie 


beſt Counſellor, by giving the worſt and the ſhrewdeft Counſel; and not to count it, as Protagoras 
did, the Glory of his Profeſſion, by ſubtilty of Wit, and volubility of Tongue to make the worſe 


- Cauſe the better; bur like a good Man, as well as a good Orator, to uſe the Power of his Tongue to 


ſhame Wir and Impudence, and protect Innocency, to cruſh Oppreſſors and ſuccour the Afflicted, to 
advance Juſtice and Equity, and to help them to Right that ſuffer Wrong, and to let it be as a ruled 


Calc to him in all his Pleadings, not to ſpeak in any Cauſe to wreſt Judgment. 


19. Counſellor may take Fees of his Client, but he may not lay out 
Money tor him, and ut he does, Hoberc Ch. J. doubred what Remedy 


he'mtght have. Winch. 53. Mich. 20 Jac. C. B. Gage v. Johnſon. 


11. Countellor brought a 5, for Fees, due to him from the Deten- 
dant being a Sollicitor, and was to account with him at the end of 
every Term; the Detendant demurs. Demurrer was allowed and the 
Bill ditmiſs'd. Chan. Rep. 38. 15 Car. 1. Moor v. Row, _ 

12 A Lawyer who was of Counſel may be examined upon Oath as a 
Witneſs to the Matter of Agreement, nct to the Validity of an Aſſurance, or 
to matter of Counſel, Mar. 83 pl. 136. Paſch. 1) Car. Anon. 
13. It a Counſellor ſays to his Client that ſuch a Contract is Simony, and 
the Client ſays he will make it, Simony or not Simony; and thereupon 
the Counſellor makes this Simoniacal Contract, it is no Offence in hun. 


; Fer Reeve J. Mar. 83. in pl. 136. Paſch. 1) Car. Anon. 


14. A Counſel was examined as a Witneſs to prove the Death of a 
Perſen, yet be is not bound to anſwer to other Things which may diſ- 
clole the Secrets of his Clients Cauſe. Per Roll. Ch. J. Sti. 449. 
Paſch. 1655. Waldron v. Ward.  _ 3 IS 

15. Cots were tax'd tor Scandal in a Bill in Chancery at 1001. but tho 
the Scaudal was very great, yet my Ld Chan, and che Judges reduc'd 
it to 501, and the Counſel, whoſe Hand was ſet to it, to pay the De- 
tencant 51. more. Chan. Rep. 194. 12 Car. 2. Emerſon v. Dalliſon. 1 

ee i 16. Bt 
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156. Bill by Executors ot a Counſellor tor a d, in profs fix iH 
and Pains of their Teſtator in ſeveral Cauſes, wherein Deten4 uu; yy 
concerned, Detendant demurr'd becauſe it he ſhould anſwer the Bill ; 
would draw him under a Penal Law, it being againſt rhe Courſe ot al 
Courts of Juſtice for any Counſellor at Law to make ſuch Contract 1 

in the Bill is 1 for his Fees in à groſs Sum to be paid upon the 
Event of any Cauſe. Therefore this is a Bill ot ſuch a Nature as ought 
not to have any Countenance in a Court of Equity; Demurrer alloy'g 

5 Fin. R. 75. Hill. 25 Car. 2. Penrice v. Parker. ; 
Ordered that 17. What a Counſellor knows only as Counſellor, and under a Con. 
he be not tract of Silence he ſhall wot be put to anſwer. Chan. Caſes 279, Trin 
Examined 28 Car. 2. Bulſtrode v. Lechmore. * ' _ 5 | 
on any Mat- 3 : . 

ter in which 18. Contra. where it is to diſcover a Settlement in Truf for pas. 
he was of ment of Debts. 2 Chan. R. 29. Shalmer v. Tretham. _ 
Counſel ei- | 33 = RE 5 
ther by indifferent Choice of both Parties, or with either of them, by reaſon of any Annuity or Fee. 


Cary's Rep. 143. in Cafe of Dennis v. Codrington. It is againſt the Duty of a Counſellon t 
diſcover the Evidence, which he who retains him, acquaints him with; Admitted by Hale Ch. 


ent. 197. Paſch, 24 Car. 2. B. R. 


8 n F 


19. The Bill was to diſcover an ancient Bill of Entail, ſuppoſed to be in 
the Defendant's Hands, and that he had peruſed it, and that in Diſcour 
he had acknowleged ſuch Deed and other like Charges. The Detendan 
ſays by Plea that he was a Counſellor with A. B. That on a Reference 
between the Parties, it was agreed that nothing that paſſed then ſhould l: 
6) wade uſe of on either Side, or be diſcloſed. Chan. Cafes 27). Trin. 25 
= % GED Fr 
1 20. A Counſel may be a Witneſs if he voluntarily agreed to depoſe 
_ 5 N the Truth, but he is not compellable ſo to do (though it has been held 


other wiſe formerly); by three Judges contra Holt Reſolv'd. Cumb. 
467, 468. Hill. ro W. 3. B. R. Matthews v. Temple. 
221. In che Caſe where Mr. M..... formerly an Attorney of the Court, 
(now Counſellor at Law) was accuſed of foul Practice in his Profeſſion; 
The Court ſaid, though he be now a Counſel, yet perhaps that will not dil. 
charge him from being an Attorney till ; and chen we may get his De- 
mands caxed as ſuch. And does any Body think, but that a Counſellor at 
Law is a kind ofa Miniſter of Juſtice, and Right, and as ſuch, puniſl— 
able for Misbehaviour in his Proteſhon 2 And Holt Ch. J. ſaid to hin 
will you have the Point tried whether a Counſellor at Law may com- 

mit an Extorrion? 6 Mod. 137. Paſch. 3 Ann. B R. Anon. 
22. One Mr. Dean, who was a Barriſter at Law, having made a Bill a: 
& Soliicitor, a Motion was made to tax it, which was granted, but the 
Court {aid that if he inſiſted upon having his Bill paid, they would 
herealter treat him as a Sollicitor ; And Mr. Juſtice T. Powys faid, 
that ſo it was ruled in Chancery by my Lord Chancellor Harcourt, in 
the Caſe of one Mr. Alſton, and if Gentlemen would not take Fees aftit 
 #he uſual Manner they ought not to recover them by any Action at Lau. 

MEL AMA EEE. „„ 
23. Notwithſtanding Counſellors are not Officers of any Court, not 
eo inveſted with any judicial Office, but barely Practiſe as Counſellors; 
Y 5 yet inaſmuch as they have a ſpecial Privilege to practiſe the Law, and 
05 their Misbehaviour tends to bring a Diſgrace upon the Law itſelf; i: 
ſeems clear that chey are puniſpable for any Frag Practice as other Mini- 
fters of Juſtice are. 2 Hawk. PI. C. 151. Cap. 22. S. 30, 

24. It is certain, chat no Counſellor or Attorney can juſtify the uſing 

any deceitful Practice, in Maintenance of a Client's Cauſe, and that th 
are liable to be ſeverely puniſhed, for all Miſdemeanors of this Rind, 
not only by the Common Law, but alſo by Statute; For it is enactel 
by n. 1. cap. 28. Thar if any Serjeant, Pleader or other, go any 
3 ws BAAN. 
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Manner of Diſceit or Culluſion in the King's Court or conſent unto it, 
in Diſceit of the Court, or to beguile the Court or the Party, and 
thereot be attainted, he ſhall be impriſoned for a Year and a Day, and 
from rhencetorth thall not be heard to plead in that Court for any Man, 
And if he be no Pleader, he ſhall be imprifoned in like Manner by the 
Space of a Year and a Day at the leaſt. And if the Treſpaſs require 
greater Punithment, it fhall be at the King's Pleaſure. In the Con- 
ſtruction of this Statute the tollowing Points have been holden. itt. 
That Counſellors &c. who are not iworn, are as much within the 
Meaning of it as Serjeants &c. who are ſworn. 2dly, That all Fraud 
and Falihood tending to impoſe upon or abuſe the Juſtice of the King's 
Courts are within the Purview of it. Hawk. Pl. C. 254. Cap. 83. S. 28, 
29, 30. „ 


For more of Counſellor in General, See other Proper Titles. 
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(A) Counterfeits. 


by 2 no xn) — 3 cr "us i — roi rs © 
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4. 33 H. E. T that obtaining Money by any falſe Token or Counterfeit; Inſt. 733. 


8. cap. 1. L. Letters, and being convicted thereof by Witeſſe 
Tefron before the Lord Chancellor, Fuſtices of Aſiiſe, Fuftices of the I eace, 
or by any Action in any Court of Record, ſpdll be puniſhed at Diſcretion, the 
Pains of Death only excepted. j 8 
this Offence, the Offender cannot be fined, but Corporal Puniſhment only inflicted —— 
Hands a Wedge of Silver of 200 J. Value, of which he w 
on the Pillory, and alſo to pay a Fine to the King of 500 J. and to 
Pleaſure; and to be bound with Sureties for hie good Behaviour. 
Car. B. R. Terry's Caſe. 1 „ 1 


be impriſon'd durin 


cannot be deveſted by a ham Payment, ot part and real Payment of Part 
but there muſt be a real Payment of the whole. Cro. E. 383. pl. 4 
Paſch. 37 Eliz. B. R. Goodale v. Wiatt. WG; * 

3. A Clothier of G. made Clothes which were dearer and more ven- 
dible than the Clothes of any other, and he 
them; another Clothier counterteits rhe ſaid Mark and 

Clothes which were not ſo good, but yet ſells them a 
other; Action on the Caſe lies againſt him; Doderidge |. 
was adjudg'd 23 Eliz. in C. B. but ſays, not whether the Act: 
tor the Clothier or the Vendee, 
Rep. | oy þ 25 3 4 iy 
If an Information lies for counterfeiting a Letter ſending for a Perf 
in another's Name to Brentford to come to him, when no Miſchief is 
done or intended? Court divided, 2 Show. 20. pl. 13. Mich. 30 Car. 2. 
B. R. the King v. Emerton. — — be 


2. An Fate that is to be devefled on a Condition of Payment af tool. 


7 


but it ſeems it is tor the Vendee. 2 Roll 


«4 ® 


For more of Counterſeits in General, Sce othe. itles. 
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s or Con- cap. CO ſays, 
that here it 
is to be ob- 
lerved, that 
upon this 
Statute for 
Bur where 
, Name of J. D. obtain'd into his 5 
Jas found Guilty, and Had Judgment to ſtand 
de g the King's 
Cro. C. 564. pl. 10. Mich. 15 
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a, | 


(A) What is or amounts to a Countetmand; And of 
bi what it may be. VV; 


1. TF A. gives me 20 l. to diſpoſe for his Soul after his Death, A. ſl 
I not have Debt nor Account, for this amounts to a Gilt as it ſeerrs 
per Needham. Br. Done &c. pl 52. cites 8 E. 4. 8g. 15 
2. Money given 79 beflow in Charity may be countermanded till be. 
„ flowed. D. 22. Pl. 133. Lin. 258 M6 ä 
2 Roll Rep. 3. There is a Diverſity where ſuch Gift is made to a Stranger 70 4 
40. S. C  Jiver cger of his mere Will and Pleaſure, As a New Year's Git &c. or 
Cited — Cart. 5 . . 8 of an 
142.8.C, 04 Confideration or tormer Duty, or in Satisfaction ot another Thing. 
cited Arg. D. 49. pl. 9, 105 11. Paſch. 33 H. 8. in the Caſe of Lyte y, 
Penny. „% ͤĩð ꝭOk „ 
But if it be 4. 3 bailed to A. by B. Ad Opus & Uſum C. yet till the Delivery 
_— to C. the Property continues in A. and he may countermand it. D. 49. 
ee in b. pl. 14, 15. : . | 
Bo. ST . by Ee Th OL 06 Ce L 
of a Debt it is not Countermandable ; Agreed. Arg, Cro. ] 687. pl. 1. Trin 22 Jac. B. R. Harris v. 
Pevoife _—z eee RO ne nn ne IO 


5. A. purchaſed 5 Marks per Annum in the Name of B. and C. with 

this Truſt that A. might enjoy it during his Life, and after it ſhould be 

19 the erecting of a School in the Town where the ſaid A. was born and 

buried, as the Feoffees declared in their Anſwer ; And in his Life- time, 

after the Purchaſe, he repealed his Intent of converting the ſame to the 

Uſe of the School, and deviſed the ſame to J. S. which Juſtice War- 

burton preſently decreed for him, ſaying his Will was his Declaration, 

But in his Words there was but a Meaning only expreſt (me contradi- 

cente) for if J. C. make a Feoffment to the Uſe over according to arti- 

cles annexed, he cannot alter the ſame by a latter Will, contra it it be 

to the Uſe of his Will. Cary's Rep. 40, 41. cites 19 June, 1 Jac. Lit- 

tleton's Caſe. ro OS to 1 

6. A. being indebted to B. in tool. bailes 100 J. to C. to pay B. yet 

before Payment A. may countermand it. For A. himſelf may have 

paid it afterwards. D. 49. a. Marg. pl. 10. cites Mich. 4 Jac. in Scacc, 

Os 'Turberville v. Porter, 55 VVV 

S. b. per 7. If I fay to you, Build for me ſuch a Houſe and I will give you 100 

Doderidgz And before you have provided Materials, or have been at any Charge, 

} work ber I will revoke my Promiſe, and countermand my preſent Agreement, 

nen, it is not good ; For Meum eft Promittere, & non Dimittere ; Per 
bur Hangh- Croke J. 2 Roll R. 39. in Caſe of Winter v. Foweracres. : 


ton ſaid, it 
may be conſidered in Damages. 


So where it was to take a Journey to London and belp to find f 


Ii, and before any thing provided for the Journey of the Defendant, it was accorded and agreed 
-bertwixt Plaintitf and Defendant, that Plaintiff ſhould be diſcharged of his Journey, and Defendant of 
Payment, Judgment was for the Plaintiff ; but it ſeems, if the Matter had been well pleaded it would 
have been adjudged for the Defendant. See Cro. J. 620. (bis) pl. 10. Mich. 18 Jac. B. R. Treſwaller 
Ve Keyne. | ; 


. | a J ͤ TTT — W 
Countermanc. 483 


— — 


8. But where it iS oy way of Contra? it is not countermandable. 2 
Roll R. 39. Trin. 16 Jac. B. R. per Doderidge and Ciooke Juſtices, 
in Caſe ot Winter v. Foweracres, 5 
9. Detendant promiſed the Plaintiff, hat if Plaintiff would procure a 
Feme impriſoned to be delivered out, he would repay him all ſuch Monies as 
he ſpould disburſe therein. Detendant pleaded, that belore the Plaintiff 
had paid any Money tor her Delivery, and betore the PlaiatilF had 
done any nog, rearing to it, he revok'd his Promiſe, and counter- 
manded the Plaintiff, that he ſhould do nothing as to her Delivery. 
Adjudged by 3 Juſtices that he could not countermand it. 2 Roll 

| Rep. 39. Trin. 16 Jac. B. R. Winter v. Foweracres, = 

10. The Law reſpects Matters ef Profit and Intereſt largely, but of 
Pleaſure, Skill, Eaſe, Truſt, Authority, and Limitation, fri&ly ; and 
cheretore theſe * countermanded, but ſo cannot the other. See 
Fin. 8. b. Wing. Max. 376. to 38 1. &c. FFF 

11. A Feme ſole infeoffed a Man within the View, and directe him to Vent. 186. 
enter without other Livery. They intermarry before any Entry made by Parſons v. 

bim, and then he enters; Adjudg'd chat the Entry was good after Mar- fu * 
riage, and mot countermanded by the Marriage, 2 Lev. 34. Hill. 23 & e e 
Car. 2. B. R. Parſons v. Pierce. But ſays, that perhaps it might be — Mod. 
atherwite had the married a Stranger. 91. pl. 59. 


25 5 . . 5 3 „ y-::- 
Perns, 8 C. ſtates it, that the Feme was Jointenant in Fee with another, and adjudged that the En- 


try was good. —— 2 Reb. $72. pl. 29 S. C. adjornatur. Ibid. 880. pl. 57. 8 C. adiudged accor 4. 
adjudged. _ | 1 e 5 ms an 


12. A Man gives a Warrant of Attorney to confeſs a Judgment, and 
dies before the Judgment is conteſſed ; this is a Countermand. Vent. ? 
310. in a Nota. Paſch. 29 Car. 2. B. R. FVP; ee 
13. A. poſſeſſed of an Office for two Lives executes a Deed, appointing, 
that after his Death one R. H. then in his Office ſhould be Deputy, 
and directs ſeveral Annuities to be paid out of the Office. Afterwards A. 
by a ſubſequent Deed made different Appointments of the Profits of the Ot-_ 
fie. A. kept both Deeds in his own Cuſtody during his Life; and in 
Support of the firſt Deed it was inſiſted, that it was an abſolute Diſpo- 
tion of the Profits of the Office without any Power of Revocation, 
and ought to ſtand, and that though both Deeds were all along in his 


Cuſtody, yer ſo (generally) Voluntary Settlements are, and yer the oe — 
firſt ſhould prevail. But Ld. Chancellor held, that the fir/# Deed was 1 8 : 1 
only an Authority, and therefore clearly countermandable by the ſecond. 1 
and decreed the firſt Deed to be delivered up. Wms's Rep. 101. Mich. = 
, ee 1 
14 Though a Letter of Attorney is revocable at Common Law, yet if 


where it concerns Payment of Debts it thall be continued in Equity, G. 
Equ. R. 70. Paſch. 9 Ann. in Caſe of Hungerford v. Hungerford. 


So — - 
r — = ch Wot | 
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For more of Countermand in General, See Marriage (I) Powers. 
„ And other Proper Titles. 
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that it may Cauſe bepends, upon the true State of the Caſe depending before | 
Demurrer them; for Reaſonableneſo em thele Emes appertains to the Cont: 


to try whether it be reaſohable or not; Per Cur. Cro. E. 351. pl. 3. Mich. 36 & 3) Eliz. B. R. Jack. 
man v. Hoddefton, —— See Fit. Trial (F) pl. 5. and the Notes there. „„ MS 


Brid "ir Ng + 
'$.C.d B. for which B. inſeotfed A. of certain Lands, upon Condition, fhat 
Judgment if he paid to Him 650 J. at a certain Day three Years after, it ſhould be 


. Gro. J. 08... MOLE than 10 l. for 100 l. ts reſerved, having regard to the Pts 


7. Caſe of Allirp, the Court thall not adjudge it to be Uſury, far there ought 1 
Roberts v. br an uſtirious and corrupt Contract, of which the Court cant 


rious Con- 


Verdict | 


to be Uſurv, the Jury need not ſhew that it was corruptly, for Res ipſa loquitur; but otherwiſe it l 


Prove Court. 


„ , 8 7 3 2 


5 (A) Office of the Couft. 
[Or what the Court may adjudge without being foung 


by Jury, pl. 3,2] 


8 C. cited 1.1 DAT ſhall be ſaid a reaſonable Time, ſhall be adjudged 


wy . JJ. VV ti Outretton of the Juſtices before whom the Caule dc: 
/ gn 

to removing Hav r ck'd by Licence on the Land of another. Godb. 282. pl. 401. Hill. 17 Jac. B R. 
Webb v. Paternolter —— 2 Roll Rep. 143. 152. S. C. & 8. P. agreed. — Poph. 151. S. . 


& S. P. reſolved . Pa m. 71. 5 C. & 8. P. adjudged that the Plaintiſt had convenient T'ime, 


* Reſolved 2. What ſhall he ſald a reaſonable * Fine, Cuſtom, or Service, ſhall 
accordingly, be adzudgeo hp the Diſcretion of the Juſttces before whom the 


be either on 


or on Evi- fance Of the Law, and theretore to be vecidev by the Juitices, Co, 
9 to Lit. 56. b. 59. _— | e 

ie fury, | 3 3 | g 5 5 
pon Con fete or Proof of the annual Value of the Land. 4 Rep 2. b pl. 16. Mich. 42 & 33 
Eliz. B. R. Hubbard v. Hammond. — S. C. cited by Hide J. Mod. 139. —— Where a Fine for 
Admittance to 2 Copy hold is arbitrable at the Will of the Lord, and he impoſes a E ne, the Juty i; 


ow. rie. 3. Tf the Ttiry find a ſpecial Verdict, that A. mutuo dedit 500 l. to 


o 
D 


nGB at jaw ful tor him to re- enter, und ſo leaves it to the Court, whether 


9040" this be Uſury or not; though it appears here to the Court chat 


pl. 20 kits which the Feoffee ts to have by the Feoftment, which are found 
g » do a Certain Value, yet becauſe the Jury hath not found it to be 


7 rene, have Conuſance without the finding of the Jury. Mich. 15 Jat, 
on an . V. B. between 6 and Worfield aojudgev n a Writ of Etror upon 
tract, the à Judgment in Banco, where it was aifo avzudged, 


found the Agreement prout &c. but did not find that Corrupte Agreatum fuit. It was objected, thit 
it ought to have been found expreſsly to make it an Offence within the Statute ; ſed non allocatur ; fit 
there i; a Difference between an Information, which ought to be preciſely alleged, and a ſcecial Ver- 
dict, wherein all the Circumſtances are found, which being apparent to the Court to be uſurious, 
and cannot by Intendment have any other Conſtruction, it ſufficeth, and here it is apparent that be 
Money was lent for Intereſt, and is more than the Statute permits, and therefore being Uſury apps. 
rent, the Court ſhall judge it accordingly, and cites it as adjudged in Ca'e of Wiggins v. Perom. 
that if the corrupt Agreement be not expreſſed in the Verdict, and the Matter is apparent to the Cou!! 


if it be only implied, wherefore it was adjudged for the Plaintiff, 
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Curlam agreed upon a ſpecial Verdict. 


jo 437, 458. pl. 3. S. C. & S. P. by 3 Juſtices, contra Berklev 


—— — . = _ 9 — — 


ſolved. 


trary for the Defendant. 28 Af. 51. Ibid. 5 
7. In Aſſiſe, they were at Iſſue upon two Deeds pleaded with Warran- 


— — TJ. — — — — — —— 2 


Court. 2 485 


— . 


9 


—_— —-> — — 


4. So ik the Jury find ſpecial Matter, [ag] reſumptions and Cir- * This 
cumſtances, that a Feoffment was made by Fraud, pet the Court can- ſhould be 
nor adjudge it to be fraudulent without the finding of the Jury that er. $6: 
there was Fraud, becauſe that was Matter of Fact, and but Evt-cicea, &' * 
dence of Fraud. Co. 10. Chancellor of Oxford, * 51. b. re-. Þ. agreed, 
| 85 | | Re TTY Le 299... -- 


; i | | | Mich. 
Car. 2. B R. Smith v. Wheeler, Mod. 38. S. C. cited, and S. P. agreed in S. C ; Vene 
S. C. cited Bridgm. 112. and fa 


128. S. P agreed in S. G. . 8, that it was ſo a in th 

Caſe of Tyrer v. Littleton, in C. B. for the taking of an Ox; he Defendant pleaded Not Gail. 
ty, and the Jury found, that Thomas Tyrer held certain Lands of John Littleton by Rent and He- 
riot, and in the 42 of Eliz. did infeoff John Tyrer his Son and Heir, who made a Leaſe to Thomas 


Tyrer for forty Years, if he Mould ſo long live, to the Intent that Joyce, whom he intended to mar- 


ry, ſhould not have her Dower during his Life. Thomas died poſlefled of the Or, and the De 
fendant took it for a Heriot, and they found the Statute of fraudulent Conveyances &c. and it was 
adjudged, that foraſmuch as the Feoffment was not found by the Jury to be traudulent, ver the 


4 


Court could not adjudge it to be fraudulent, although the Jury had found Circumſtances and Indu 


ments to prove the Fraud. — Brown]. 36. Trier v. Littleron, S. C. held accordingly, per tat. 


Cur. for the Judges have nothing to do with Matter of Fact. — 2 Brownl. 189. Trin. 15 
C. B. Tyre v. Littleron, S8. C. adjudged for the Plantiff Niſi.— 8. C. cited per Cur, 10 Kn 


— 8. C. cited 2 Jo. 92. — S. C. cited by Bridgman. Bridgm. 112. Mich, 14 Jac, 


5. Ila Jury finds, chat J. S. with his own Money, procured Lands ro. C 548 
to be ſettled upon himſelf and B. his Son, being ot che Age of'5 Year 


"AE 


<C. pl 85 
and finds other Badges of Fraud, and atter becomes Bankrupt, but ts C & 


8 P. ap CON 


is not found that this was done by Fraud, or in Truſt in huntelt, „ae, 


the Court ſhall not intend it; and therefore the Sale of ſich Lands Juftices, 


not lawful. Trin. 15 Car. B. B. between Criſpe and Pratt, per ee h 
8 . | ey; an | 

| | Judgment. 

; According! 

; 1 | : . Mar. 34. pl 67% 8 (* 
adjudged. —— Fraud ſhall not be intended except it be expreſily found. Cro. E. 291, 292 pl 
ro 35 Eliz. B. K. Ridler v. Punter. — See Tit. Fraud (C) pl. 1. S. C. fuller in the No- 


6. Where an Infant is Plaintiff in Aſiſe, the Court Ex Officio . 
| fo inquire of the Circumſtances at large; Per Hank, which was not con- 


tradicted. Br. Aſſiſe, pl. 59. cites 12 H. 4. 19, 20. —— Bur ſee con- 


ty, and found for the Plaintiff, and the Diſeiſin without Force and Arms, 
and ſo ſee that is the Office of the Court to inquire of it, though it be 


| oor put in Iſſue; But in Treſpaſs, if the Iſſue ſhall be found tor the 


Plaintiff, ir ſhall be intended to be with Force and Arms, though it ſhal! 


not be inquired or preſented. Br. Aſſiſe, pl. 64. cites 7 H. 6. 40. 
8. Upon a Commiſſion out of Chancery an Inguiſition was return'd in- D. intending 
to the Exchequer upon the Statute of Fugitives 13 Eliz. which found og beyond 


that La, P. being ſeiſed in Fee of divers Manors &c. covenanted to ſtand oor Ar 


ſeiſed to certain Uſes, with a Proviſo that he might revoke and make Land by 
void the ſame upon the Tender of a Ring of 5s. Value. And it was Indenture | 


further found that Ld. P. akuays after, till his Flight beyond Sa, took intoll d, but 


the Profits, and that his Flight was without Licence, and that he did not cn Lal 8 
return according to the Proclamation made. But no Covin was expregſiy were not 


| found. The Barons at firſt doubted, but afterwards thought that the privy to the 7 


2 Matter ſound by the Jury was ſufficient to inform the Court of Bed rill 


ovin apparent, and therefore they awarded a ſeiſure ct the Land. f erde 
Mo. 193. pl. 343. Trin. 26 Eliz. Ld. Paget's Caſe. DR WY 

„ e N | | 7 viſo to be 
void on Tender of 10s, &c. D. went beyond Sea with Licence of the King, but on Misbehavior 
there, a Privy Seal was delivered to him, commanding him to return on Pain of Forfeiture of all his 

ands, Upon a Commiſſion to inquire what Lands &c. D. or any other to bis Uſe had, the Jury 
found this ſpecial Matter, but found nor any Fraud expreſiy, whereupon the King exhibired his Bill 
in the Exchequer againſt the Bargainees &c. who tru'y diicorgr'd all this ſpecial Matter. The 


urt decreed for the King. And Wuarneford' Cate D 193. and 269. Cinother Cate] were cited, 
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A, againſt the JPlainti ant] and 
Dia. and afſigns it for Error, that (“) it wag impotlible he could be arreſted 


: — —_— 
tht. 5 


Court. 


— 
— ä 


but ſaid, that the principal Caſe differs from them in cwo material Circumſtances which eiter the £5 
iu che Caſes; iſt. That this is in « Court of Equity by Engliſh Bill, where the Tudges are to aaa. 
upon the Fraud only, and there they were in a Court of Law, and the Fraud was matter of Fach 
which ought to be cxpreſiy found by the Jury as appears by the Books. 2dly. In that Caſe the Jars 
found expteſly that the Convevance was nat by Fraud to deceive the King of his Wardſhip wi 
only to deceive the Creditors &c. whereas in the principal Caſe there is no ſack Negative, and ha : 
fore differs much. Lane 42. 48. Paſch. 7 Jac. in the Exchequer. The King v. the Earl a 
Nottingham, alias, Dudley's Caſe. 


9. In Trover and Converſion of Plate and Jewels &c. if the Defy. 


aant pleads Not Guilty, now it is good Evidence Prima Facie to prove 
Converſion that the Plaintiff requeſted the Defendant to deliver them 
and he refuſed, and conſequently it ſhall be preſum'd that he has con- 
verted them to his own Uſe, but yet this is only Evidence; and f 
be found by ſpecial Verdict in ſuch Caſe that the Plaintiſf requeſted them (/ 
the Defendant and he refuſed, this is not ſuch Matter wherenpon the Cour. 
may adjudze any Converſion ; Per Coke Ch. J. 10 Rep. 36. b. 51. 4. 


Trin. 11 Jac. Obiter. 


Br. Treſpaſs 10. Leſſee for Life makes a Leaſe for Tears and dies within the Term. 
pt. 868. cites If 77e/paſs be brought by the firſt Leſſor againſt the Leſſee for Years, 


22E 42 


rand the he ought by his Plea 20 ſet forth what Day his Leſſor died, and at 


Caſe as cited what Place, and where the Land lies, and at what Day he left rhe Poſ. 


in Mod. ſeſſion, and fo leave it to the Diſereti n of the Court whether he did 


ſeems co 


e quit the Poſſeſſion in reaſonable Time or not. Per Hide Ch. J. Mad. 


-Cro. j. 139. Trin. 15 Car. 2. cites 22. E. 4. 18. 
204. pl. 6. 338 5 „ ͤ ò 
Hill. 5 Jac B R. Stodden v. Harvey S. P. admitted as to the Reaſonableneſs of the Time being 
to be determined by the Court. So 


: ; . : g 1 
"TR 8 * OE . _ . FO 8 Pere * 


n: 


(B) Of - what Things the Court hall take Conuſance 


ex Officto. 


1. FN an Action upon the Caſe upon a Reſcous, if the IDlaintil 
J declares, that A. was indebted to him by Obligation in 20l. 
and that he ſued 2 Writ againſt him directed co che Sheriff of Corn- 
wal to take A. fc. and that the Sheriff thereupon, 1 Oct. 6 Car. ar. 
reſted him apud Launceſton in Comitatu Cornubiæ, and after tit 
Defendant apud Weſtmonaſterium reſcued him our of the Cuſtody ofthe 
Sheriff bringing him A. towards Weſtminſter the ſaid 1 Oct. 6 Car. 
Upon Not Guilty 8 if a Verdict and Judgment be giben 
[Defendant] and he brings a Writ of Errol, 


at Launceſton, and the ſame Day be reſcued at Weſtminſter, 
averring, That Launceſton is diſtant from Weſtminſter 200 Miles 

at leaſt; and thereupon in nullo eſt erratum is pleaded, by which it 

is acknowledged, that Lannceſton is ſo many Miles Diſtant from 
Weſtminſter, yet the Court will not intend it to be impoſſible for hill 

to be reſcued at Weſtminſter the fame Day. D. 9. Car. between 

Kendall and Keudail, adjudged in Camera Scaccarit in a Urit ot 

Error upon a Judgment given in Banco Regis. 


Cro. J.3 2. Every Court of Weſtminſter ought to take Notice of the 


5. AF. 1 | 


pl. 2. Arg. Cuſtoms ot other Courts of Weſtminſter. Co. 2. Lane 16. b. 2 . 


rt H. 7. 15. 3. 9. b. 
„ „ 
and D 306. Puttenham's Caſe. 


Cro. J. 68. in pl. 5. Paſch. 3 Jac B. R. the S.P. pet 


_ Cur. as to the Court of Chancery. — 5. P. dy Brampſtone Ch. J. Cro. and 528. Hil', 7 
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| Court. : = 487 


4 . 


a R. in Caſe of NMounſon v. Bourne. pl. C. 320 d., 321. . 8 F. 4. Rep. 93 b 
8. P. and cited 6 E. 4. 1. and 11 E. 4. 1. Jo. 417, 418. pl. 5 S C. and S. P. per Cur. 


3. Put otherwiſe it is of Inferiour Courts. Co, 2. Lane 17. 2 But the 


1 af b. | Counties Pa- 

N. 3. 9. U. . 3 | | | 5 latine and the 
Grand Seſſions of Wales are not accounted fuch Inferiour Courts, but the Courts of Weſtminſter thall 
take Notice of the Proceedings of thoſe Courts. Saund. 74. Palch. 19 Car. 2. Arg. and admitted 
by three Juſtices, and cited Cro, C. 179. pl. 2. Hill. 5 Car. B R. Griffith y. Jenkins, whereof 
the Proceſs of the Grand Seſſrons the Court of B. R. took Notice Judicially, and ſo Cro. E. 503. 
Mich. 38 Eliz. [Broughton v. Randal] this Court took Notice of the Cuſtom of Wales, to give 
ſudgment final upon a Quod ei de forceat.—— Sid. 331. pl. 13. S. P. per three ſuſtices 
The King's Courts cannot Judicially take Notice of the Privileges of the Cinque Ports, which ex- 
tend only to certain particular Towns, 2 Inſt. 557. But other wiſe it is of a ſudgement given in 
C. B. ina Præcipe of Lands that lie in any of the County Palatines ot Cheſter, Lancaſter and Dur- 
ham, for they are exempted from the Juriſdiction of the King's Courts, and within them are Jura 
Regalia, and plenary Juriſdiction, and ſo known to the King's Courts ; for they take Notice of 455 
Counties in England, becauſe they be immediate to them for direction of Writs; and therefore altho* 
the Tenant doth admit the Juriſdiction of the Court in thoſe Caſes, the Judgment againſt him for 
any of ſuch Lands is void. And thus are the Doubts in ſome Books in this and other like Caſts ful. 


ly reiolv'd. | | 2 


4. Ik a Leaſe be pleaded to be made by the Ring under the Exche- S. C. cited 

quer Seal, though this is not good by the Common Law, but by per cur | 

the Cuſtom of the Court of Exchequer, yet it is not neceſſary to 51 Pitt. 
plead or aver the Cuſtom of a Court; for the Customs and Courles 14 Car. B. 


-oa 


| Law takes Motice of them without pleading, Co, 2 Lane 16. Bled g 
. adjudged. . | ä | EIT J. Cra 
6. Hill. 14 Car. B. R. 


F. A Man convicted in Treſpaſs brought Attaint, and it appeared ta 

che Court that he had not made Fine, by which the Court ex Oſſi cio 

feat him to Priſon. Br. Office del &c. pl. 13. cites 16 Aſl. 4. 

6. Aſiſe was taken and the Juſtices thought that there was Error in 

= the taking of it, by which they would not tofu ahh Br. Office 

del &c. pl. 23. cites 16. Afl. 6, and ſays ſee 4 II. 6. 23. 35 . 

B *% A Man indicted of Felony without any Counſel learned in Law, 

| fhewed Charter of Pardon diſagreeing irom the Indictment and from his 

| Name, and che Court perceiving that the King would pardon him 

| remanded him to Ward, to purchaſe a better Charter &c. Br. Office 

J ECG. To. oy ce 

8. Vicar General of the Biſhop who has his Power in his abſence is no 

Officer immediate to the Court of Bank, nor the Court will not award 

Writ to the Biſhop to him in Quare Impedit before that it be ſo cer- 

tify'd, per Thorp, quære who thall Certify it and how. Br. Office 

OO BOO. hp ß. ĩͤ So 

9. The Court fall not take Conuſance of a Peculiar Fariſdiftion. Br.S P. But 

OO OE RRC. Wes. yu 8 Judges ſhall 
7 | take Notice of a County. Mar. 125. in pl. 204. 

10. As if Sheriff ſerves Proceſs iu the Franchiſe this is good, Quod 

F 1 IMP)! . 

it. In Ouare Impedit if clear Title to the King be confeſs'd by the Par- 

tres in Plea pending between them we ought to award * Writ to the * Br Prere- 

Bithop for the King, tho' he be not Party, Per Hank and Hill. Bur gative p. 

Culpeper Contra, ©uzre. Br. Prerogative pl. 16. cites 11 H. 4. 19. 19 cues 

E 12. In Aſſiſe the Court of Office ought to make the Afiſe to enquire if g 

= he Diſſeiſin was with Force, by reaſon of the King's Fine. Br. Oilice 

del &c. pL 11. cites 11 H. 4. 17. = | p 
; 2 13. The 


ot every of the King's Courts Are as a Law, and the Common K — 8 C. 


C. 528. pl. 


be bound ta 


F. N. 53 38. 
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Br. Charter 13. The Court will not nor ought not to Arraigu a Felgy of Fels. 
de Pardon ny pardoned by At? of Parliament, though the Felon prays it; quod nota 

5. C. — So For every one ſhall take Notice of the Act of Parliament. Br. Corone 
that if the pl. 30. cites 11 H. 41. 5 

Felon would | cog "ROY 

| plead Not Guilty, the Court ought to refuſe it by reaſon of the Pardon. Br. Notice. pl. 
26 H. 8. 7. N 7 5 


, Cite; 


14. It was agreed that if the Party Defendant will admit an il Hit 

or ill Count or the like, yet if the Court perceives it, the Court ſhalj 

not ſuffer it, and this ſeems to be reaſon ; For Amicus Curiæ may inform 
the Court of Error. Br. Error pl. 49. cites 11 H. 4. 45. | 


15. In Ouare Impedit between two Parſons if it appears to the Cont 
that the King has Title by Mortmain or otherwiſe, there the Court may ex 


Officio award Writ to the Biſhop for the King who is no Party to the Suit; 
per Hill and Hank. Brooke ſays Quære legem inde. Br. Office del 
&c. pl. 20. cites 11 H. 4. 71. 


Br. Faux, 16. It was ſaid that the Court ex Officio is bound to abate the Writ, 
1 if it appears to them by a thing Apparent in the Writ that it is not good, 


S C. ang As tor falſe Latin, or for want of Form not withſtanding that the De- 
fays a Stran- mandant make Default, and the Matter was inaſmuch as it was Rex 
ger as Ami- Hiberniæ, where it ſhould be Dominus Hiberniæ. Br. Briet pl, 210. 


cos arte - | 
nay her. Cites 4 H. 6. 16. 


it, but Eſſoigner cannot plead it but ſhall ſhew it. 


8 . Br 17. The Court ex Officio ought to reverſe the Judgment if they (ee Er. 
rror pl. 

o. cites 5 1 | 
7" 11 4 9H. 6. 46. per Cheyney. 
. e pas | . 
Per Hulſt. and that a Stranger may inform the Court of Error. 


18. Onuale jus was returned and the Furors were demanded and 40. 


| pear'd, and the Court of Office made Proclamation if any would inform 
he King or his Serjeants &c. and none came by which the Jaſtices de- 


manded two of the Furors to try the Polls, and the Juſtices ſaid that they 


ould inquire if this Furor, who was demanded, had any Thing witbin 
the Hundred, or if he be within the Diſtreſs of the Abbot, or if he be fa- 
wourable, and ſo it was done of another, who were found indifferent, &c. 
by which the Court diſcharg'd the firſt two, and the other two try'd the 
Remainder of the Pannel, and the Court ſaid to them that they „h 
inquire if thoſe, who ſhall be Sworn, have ſufficient Franktenement within the 


Cornty, and if they are within the Diſtreſs of the Abbot or favourable, and 


alter tull Inqueſt &c. were commanded to inquire of the Colluſton, who 
ound no Colluſion, by which the Abbot recover'd, and Brown de- 
manded the Value of the Land per Ann. (to the intent the King ſhould 
have the Iſſues in the Mean time) who ſaid to 40 s. &c. Br. Office del 
&c. pl. 28. cues 20 H. 6. 839. VVV 

19. Note that it was not deny'd, but that where an Abbot or fuch 
like has a à peculiar or exempt Furiſdiction, or Lord of a Frauchiſe has 
Returna Brevium or the like, the Court will not take Conuſance there- 
of, but ſhall Write to the Sheriff or Biſhop and not to the other, quod 
nota; For the other is not his Officer immediate to the Court. Br. Office 
and Off. pl. 2. cites 35 H. 6. a2. 5 5 
20. Aſſiſe of an Office, and made his Title that he ought 70 tale for 1h: 
Adjournment of every Eſſoign 4d. and the Court found by Examination o. 
the Clerks that he ought not to have ſo much, by which they awarded 
that he ſhould not make ſuch Title; For they may have Notice of ee. 


i 
4 


ror, though it be not aſjign'd by the Party. Br. Error pl. 9. cites | 


— Derr 


— — 4 


— — . a 


ry Fes enere; by. an atrerwards the Plaintiff amended his Title, CORY 
br. Office del &c. pl. 26. cites 8 E. 4. 22. 


21, In Treſpaſs of taking his Beaſts, the Defendaut ſaid that a Stran- 
er held of him, SC. who leaſed to the Plaintiff &c. and for the Rent 
Kc. he diſtrain d, the Plaintiff ſaid Nothing in Arrear, and found for | 
him ; And by the Opinion ot all the Juſtices becauſe the Starute is in the | 
Negative, Scilicet, the Lord ſhall not therefore be puniſhed &c. Now of his i 
5 Contetfion it appears that the Detendant is Lord in which Caſe this lj 
i Writ nor Action does not lie, though che Defendant has admitted I: i 
| ver the Court ny abate it ex Officio; For otherwiſe the De'endant ſhall l 
2 be fined, which is contrary to the Statute, Br. Office del &c. pl. 29. cites | 
1 gon fi Ward , the Plaintiff ſurmis'd that the Anceſtor of the Infant dy'd 1 
* In his Homage; the Defendant fhew'd a Gift in Tail to the Anceſtor of the bl. 
of Infant, abſque hoc that he dy d ſeiſed in Fee; and it was debared it he | *n 
el wall traverſe the Dying ſeiſed in his Homage or not; and at /e Exd WW 
- of the Term the Defendant would have amended his Bar, and the Court " 
Ns would nor ſuffer it; and Vaviſor who was with another Defendant 9 
1 would have changed his Paper, [Plea] and the Court would not ſuffer it. il 
5 Br. Office del &c. pl. 30. cites 2 R. 3. 1 VHVf kn l 
599 23. Debt upon an Obligation, the Defendant ſaid the Plaintiff is Out- "lf 
185 awd, and pray'd thereof Fudg ment for the King, Brian ſaid this cannot fi 
be, for the King has not Action thereof pending; But if the King brings li 
Detinue of the Obligation and this Matter be conteſs'd, they may give 4 
judgment. Br. Prerogarive pl. 107. cites 4 H. nin. | 
Er- 24. Of a general Pardon by Act of Parliament, the Juſtices ought Br. Char- ul 
tes to take Notice and to allow the Pardon though the Felon pleads Not rk * Par "A 
7 Guilty, becauſe it is a general Act, quod nora. Br. Parliament, pl. 1. 5G N 
25. Though the Court ſhall take Notice of the Cu/tom of Gavelkind gy Wl 
5 in Kent without pleading, yet of a ſpecial Cuſtom to deviſe &c. or thats & K bi 
ap- the Lands are holden in Socage, or that the Feme (hall have the Moiety for 8 F. i 
form her Dwer, they ought not to take Cognizance without ſpecial Pleading, [ 
Fa they being Particular Cuſtoms ; But for the Cuſtom of Gavelkind it ſuth- Al 
they ces to ſhew that it is in Kent and of the Nature of Gavelkind without bl 
[thin pleading the Cuſtom ; For the Court take Notice what the Cuſtom of 1 
fa- Gavelkind is. Cro. C. 562. cites it as agreed in C. B. per tot. Cur. bl 
; CC, Mich. 41 & 42 Eliz. in Caſe of Launder v. Brooks. 1 
1100 26. It on Demurrer on a Matter in Law though the Parties will join ki 
bo81d Iſſue on ſome one Point, upon which, if it ſtood alone, Judgment ſhould ll 
x the be given for the one Party; Vet if upon the whole Record matter in 1 
and Law appears why Judgment ſhould be given againſt the ſaid Party, 1 
who the Court muſt Judge 1o ; For it is the Office of the Court to judge the 0 
de- Law upon the whole Record, and the Conſent of the Parties cannot pre- 
hould Judice their Opinions, nor quit them of their Office in that Point. And 9 
e del therefore though Montague in Caſe of Olive v. Manningham, Pl. C. zl 
2 69. a. ſtaggers a little in that Point upon the Book of 34 Hf. 6. yet in Fi 
ſach the Conclution he reſolves that the Court muſt Ex officio judge upon 18 
e hes the whole Record. Hob. 56. in Caſe of Foſter v. Jackſon, 15 95 i 
there- 27. It a Judgment be given in London and this comes into B. R. ifs 
quod we ought to take Notice of the Cuſtom of London, becauſe in the Court i 
Office there the Cuſtom need not be alleg'd, and therefore if we in B. R. do "a 
_ not take Notice of it we may reverſe the Judgment, where there is 1 
Or the not any Cauſe ; But if a Cuſtom be in another Place we ought not to * 
10n 0" take any Notice thereof, without its being alleg'd; Per Doderidge ]. It 
La I _ agreed by Coke Ch. J. Roll Rep. 106. pl. 47. Mich, 12 Jac, | 
Tee- 3 4 - | | | N | 
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28. The Court is not bound to take Notice of the New \ryle, but c 
the old Englith Style, (21 Car. B. R.) For the Old is that whereby all | 
Accounts in the Common Law are guided, and not by the New which 
is Foreign, and goes 10 Days before the Englith Style or Account; 
The old Style is called the Gregorian; the former was made in the 
Time of 75 — Cæſar the Emperor, the latter in the Time of Pope 


Gregory the 13th, 2 L. P. R. 235. 


29. This Court of B. R. is nd bound to take Notice of Orders mg, 
and of Things which are done at the Aſſiſes, although it be by a Fug. of 
this Court; becauſe he Acts not there as a judge of this Court; Mich. 
24 Car. B. R. For the Judges of Aſſiſes & e do Act by ſpecial Com- 


miſſions, and not as Judges of the Common Law ot any ot the Cay; 


of Weſtminſter; but the Manner is, upon an Order made at the Aue, 
to get it drawn up by the Clerk of the Aſſiſes, aud to move the Court th; 


next Term to have it made a Rule of Court; and when that is done both 
Parties ſhall be bound DY 18 EDT . 


30. This Court is not bound, ex Officio, to take Notice of privat 


Orders made at the Conncil-Table By Rolle Chief Juſtice. For they 


are Matters but of particular Concernment, and not Matters of Law 


or publick Buſineſs, whereot, as Judges, they are to take Notice. 


0 


« 


31. This Court is to take Notice of 2 General Statute, viz. ſuch an 


one as concerns the Publick ; for that is become a general Law that 


every Perſon is bound to take Notice of. But not of à particnlar Sta- 


tute which concerns ſome particular Part of the Kingdom, or parti- 
cular Perſons only, in their private Intereſt ; For thoſe pablicꝶ Statutes 


are proved by ſhewing the printed Statute Book. But a particular Statute | 
mult be proved by an exemplification or Copy examined by the Record it ſelf, 


and muſt be ſer forth particularly in all Declarations and Pleadings. 


But upon a general Act the Plaintiff may ſay, that the Defendant did 
ſuch a Thing, contra formam Statuti in hujusmodi caſu edit' & provis. 
5 L. Nh %%%ͤ;;ẽ0ſ ED) 


32. Court will take Notice Judicially what Day of che Month Term 
begins, and that the Cauſe of Action accru'd after the Declaration de- 


liver'd, which was generally as of Eager Term, and ſuch Declaration 


reſers to the firſt of the Term, it there be no ſpecial Memorandum. 12 
Nod. 647. Hill. 13 W. 3. Thompſon v. Southwell 


33. It is a Privilege due to the Clerks of C. B. not to be ſued in any o- 
ther Court, except for Treaſon or Felony, than in C. B. without their Con- 


ſent; and per Holt Ch. J. this Privileges is due to them of Common 
Right, of which B. R. will take Notice, but that otherwiſe perhaps 


it might be of the Clerks of the Exchequer. 2 Lord Raym. Rep. 
34. B. R. will, upon a Writ of Error, take Judicial Notice of all Pri- 
vate Cuftoms in Private Places, tor they below are as much bound to 
2 upon their Cuſtoms, as the Judges here are upon the Common 
Law. Per Holt Ch. J. 11 Mod. 68. pl. 2. Hill, 4 Ann. B. R. 
e ee ; *** 
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(C) Of what things the Court ought to take Conufance, 
__ evtthout Averment thereof. 


1. } F a Yan be indicted, that he killed a Serjeant of London in the 
1 Execution of the King's Proceſs, 18th Day ot November be- 
tween the Hours ot 5 and 6; though in truth, this Time being in 
November, is part ot che Night, yet the Court is not bound, er 
Oflicio, to take notice thereof, no more than in the Cale of Bur⸗ 
glary, without theſe Words, in nocte cjusdem diei, or noctanter. 
To. 9. Mackalley 66. relolved. Sis FFF 
2. In an Indictment ot Burglary, the Court is not bound to 
take Notice that it was done in the Night, (though the Lime al- 
ledg'd ought to be in the Night,) without the Morinds Nocte ejus⸗ 
dem diet, or noſtanter. Co. 9 Mackalley 66. v. 
3. Ik upon a pleading it appears to the Court, that a Proclama- 
tion of a Fine le vied upon the dtatute of the 4 H. 7. was made Ter- 
mino Trinitatis 7 Junii, tC, though this „th Day of June was Dies 
Dominicus, and la not Dies Jurtdicus, 5 the Court win not 
take notice chat it was Dies Dominicus, Without an exprels Aver- 
ment thereof. D. 2. El. 182. 52. 55. Fiſh and Broket. Com. 265. 
FC (fo ag od anal 
4. Ik upon the pleading of a Fine it appears to the Court, that 
one of the Proclamations was made Termino Paſchæ 31 Junii, When 
there is not, nor never was ſo many Days in this Month, the 
Court will take notice of this without any Averment ; For it is 
impoſſible. D. 2. 182. 52. 55. Fiſh and Broket. Com. 265 
2 it upon pleading a Fine appears to the Court, that one of A Manda- 
the Proclamations was made the 25 Junii Termino Paſchæ, where all $67 12 
June was out of the Term, pet the Court ſhall not take notice "i Ange 
thereof, without Averment, as by Averment, that the Feaſt (Term) which y.; 
| of Eaſter commenced the ſame Bear the x Mau, & fintvit ultimo our 

_ D. 2. El. 182. 52. Com. 266. h. Lib and Broker averred 34 obere- 

ere. VVT | TE 5 | „% 


Court tak- 
F JFC ing Notice 
that that Day was after the End of the Term, quaſh'd the Writ; and ſays that ſo it was done in the 
Caſe of a Capias, by which the Marſhall here was freed of a Debt Sid. 304 pl. 11. Mich. 18 Car, 
2 B. R. Sterlings Caſe. ——2 Keb. 91. pl. 9. S. C. Sid. 308. pl 18 the ſame Term in Caſe 


of the Beginning and End of the Terms of T rin. and Eaſter which were Moveable. 


Conſideration of 20 l. the Defendant aſſumed to deliver to the Plain⸗ £2! 525 
tiff 20 Cumbos tritici, which he had not delivered; though it is no: $7 
averred by an Anglice what Combus is, pet the Court ought to take « Covenant = 
notice thereof, it being the Phraſe of the Country of Norfolk and »=s to pay 
Suffolk, and other JÞlaces, and there well known. (*) Mich. 11 ae 
Ja. B. B. between Ck and Thorovghgood, per Curiam my RE vg Petit 
ports. 11 Ja, | N a nin nes | pair 
| xcention 


| becaufe they are Termini incogniti; but per Doderidge and Jones, it is according to the Covenant 
and good. Palm. 398. Paſch. 21 Jac. B. R. in Caſe of Conſtable v Cloberie Words are to be 
taken accord ing to the Intent of the Parties, and this Intention and Conſtruction of Words ſhall be 


of that Place where the Words are ſpoken as in the Caſe of Aga Alaris and Main- ſwern inſtend of 
| | —— | Forſnurn 
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of Champion v. Skipwith, the Court doubed if they * to take Notice of the Day of the Month 


6, In an Action upon the Caſe, if the Plaintiff declares, that in NAA 


was taken, becauſe the Plaintiff did not expreſly aver in his Declaration what the Words meant; | 


| taken according to the Vulgar and uſual Senſe, Phraſe, and manner of Speech of theſe Words, and 
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Phraſe of 


tit. Actions for Words (L. b.) pl. 1. cites it as adjudg'd Mich. 14 Jac. © 


Br. Error © 
e ik an Error be aſſigned, char the Record is quod quædam 


And the 
Daaetendant 


"ſy tn MUSE ge - WG pra CLE PO 2.2 * 


a Ho in OO 9s 
inde ge — — SY age WP , er ds > 
— - — — RR * 


J]ours, pl. 5. cites S. C. | | 


Vw— Lo „ — eo 33 


4 4 


— 85 3 
No ſow e, Bulk. 15, 7 Trin.g Jac in Caſe of Hewer v. Paiater.— As to ACtions bronghi © 
ſcandta tens Words nor welt known to the ſudges, in what Cales the fame Mall he 2004 without 2 

0 0 — * tr . 1 
A vernent and where an Averment ſhall help it. See tit. Actions for Words (L. d.) 


214 — l — * 


Court. 


— e — ——_——_ * 
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Ifan Action 5. In an Action upon the Cale, ik the JIlaintiff declares that the 
is brought Detendant fold to him quaſdam Carucas ſignatas, Anglice Car-rooms 
ory Sth and that the Oefendant promiſed firmam facere przdictas Caxucag 
accorcing [190atas, Anglice Car-rooms ; though it is nor averred what is in. 
to the tended by the Mord Car-rooms, nor what it ſignifies, pet the De. 
3 ctaration is good; For it is a Phraſe in London Well known, ot 
uu Kere which the Court ought to take Notice, this being a Phraſe of the 
they arc Country. Tr. 21 Ja. B. B. Rot. 1416. entted. By Car rooms 18 


ſpoken; Intended a Mark which the Lord Yaysr puts upon a Cart. 
tnougn the 15 | | | | | | 


Court does not know what they ſignify, yet an Action lies without an Averment of their Sjenific, 
R = f . . * f . = -A <2 ar 
tion. For the Judges themſelves ought to take Notice of Engliſh Words ſpoke in any Country, Roll 


. In a Writ of Error upon a Judgment in an inferior Cont, 
f Curia 
< i tenta tuir die Mercurii, Bt3. 3 Martii, cc. where Monday was the 
ir be Curia third Day and not Wedneſday, this is Error, of which the Court 
tea Die ig to take Motice. 1 0. J. 12. b. adjudged, — N 


ois . | | 95 | 5 Bs 55 | 
fetio Sancti Andre, and the Feaſt was the Friday this Tear, it is Error for which the Judgment 
Was reverſed. Idid —-— So where Error was aſhgoed that the Judgment was given at a Court held 


at Lynn, 16 Februiry, 16 Eliz. and this Day was Sunday, and t fonnd by Examination of the 


Alm wacks of that Lear, it was ruled ſufficient and that a Trial per Pais was not Neceſſary, though it 
was Error in facto, and the Judgment was reverſed. Cro. E 227. pl. 12. Paſch. 33 Eliz B. R. Page 


» Faucet. —— Le 243. pl. 328. S. C. accordingly, though the Error was aſſign'd at the Bar only ; 


And Cales were cited that the Juſtices might judicially rake Notice of Almanacks, and be informed 
by: them, | 9 5 . | : Td | 


Br. Error, 8 9. | In a Writ of Error upon an Indictment of Treſpaſs, ſuppoſing 


| PR Re the Treſpaſs to be done Die Jovis prox' poſt Diem Pentecoſtes, If it be 


Tone, of „. afſigned for Error that Dies Pentecoſtes is every Day ot the Week, 
cires 8. Ci that it is uncertatn whether he intends Diem Jovis in the ſame 


—--Firzh. Weck, or nert Week, pet the Court ought to take Conulante of 
1 the Feaſt, ſcilicet, that jPentecofte dicitur a Pente, quod eſt quin⸗ 


745 que, & Coſte, quod eft decem, 4 hoc eſt quinquies decem Dies 
- paſt Paſcham, and this Day ts Dies Oominicus, the firſt Dap of 
gentecoſt, and ſo over-ruled the Error without more Proof, 7h. 
10. In Account, tif the Plaintiff declares, that the Defendant was 

wh J. his Bailifl c. in ſuch a Day in ſuch a Bear cc. till che Feaſt of St. 

Poa Michael gt. though in the Declaration it is not St. Michael the 

wer not. Archangel, or St. Michael in Ponte Tumba, pet the Court fall 

wirbſtand- jntend it to be St. Michael the Archangel, becauſeè this is the mott fa- 


ag 153 mous St. Michael, and therefore the Oeclaration is certain enough. 
b Cat, 20 , . „% - - 12 5 8 


pl. 13. cites | | | Le 5 bY | 3 
I G. — — Fitzh. Count, pl. 31. cites S. C. Br. Expoſition, J. 20. cites S. C. and if he was 
his Bailiff or Receiver till the Feaſt of another St. Michael, the Defendant might plead it. — gr 


Br. Tow, 11. But ik he had declared from ſuch a Day Ft. till the Feaſt ot 
pl. dies the Bletled Virgin Mary, this had not been good, becatile it is uncer- 
„ tain what Feaſt he intends, there being two. 20 0. 6. 23. pet 
Vitzh Mewton. . N 


L. unk, vl, 


1 cites S. C. & 8. P. 


12. Jt 


Sheriffs Turn, which by the Statute of the 31 E. 3. Ctap. 13. is to fl. 13. © 
be held infra Menſem poſt Feſtum Paſchæ & Michaelis, and the De- S. C. ad- 


- infra Menſem atter the Feaſt of Eaſter. pet the Court is not bound 


. H. 4. and 38 H. 6. 4. | 


ada. Ada. » a 


— THe 


= a 


12. In a Writ of Error to reverſe an Outlawry, tf it appears that Firzh.Error, 
the Exigent was returnable at the Utas of the Holy Trinity, and that bl. 32-cites 
the fifth County was held the 11th of July, though in Truth the Utas 3 H. 6. 13. 


ot Trinity was the 1oth of July, and ſo the Return of the norit be. Roi on : 
fore the fifth County was held, yet the Court ſhall not take Co- wiſprioted 
nulance thereof without Averment. 21 . 6. 13. an Averment (2 ) for 


there made. * (3 ee 


| Br. Proceſs, 
31 H. 6. 13. Br. Jours, pl 84. cites 31 H. 6. 6. [but it ſhould be (13) there bein 


pl. 196. cites 
eicher of the Editions of that Year, but the fol. runs on from 30 H. 6. to 32 H. 6 — ol. 6. in 


13. It a Man pleads a Thing to be done at ſuch A Feaſt, or be- Fitzh. Counts 
fore ſuch a Feaſt, this is well enough without Averment of the? 31 cites 


- Monch when this Feaſt was. 15 Þ, 7. 2. b. admitted zoÞ, 6. 23. 8. F. docs 


S. P. does 
appear. 


— Br. Count, pl. 13. cites S. C. but S. P. does not fully appear. 


14. If in Tr eſpaſs the Defendant juſtifies for an Amercement in the Co. C. 275. 


— 
. 


fendant ſays the Jlaintifſ was amerced at a Court held che 18th of ged. — 


April infra Menſem Paſchæ, and Dogs not ſay intra Menſem poſt Feſ- 18K - 


tum Paſchz, and therefore adjudged not to be a good lea; for per Cur. 


that though it appears by the Almanack that the 18th of April wag rbe Court 


1s not bound 


to take Notice thereof without an Averment thercof, nor to in. WE 


ſpect an Almanack tor it; but (“) it was ſaid by Juſtice Jones, Tra 


that they are bound to take Motice of immoveable Feaſts, and not 


ol moveable Feaſts, as this is. Mich. 8 Car. B. B. between G- 0%. 
fu and Beale adjudged upon Demurrer. Intratur Hill. 5 Rot. 43. bar only of 


immoveable 


Peaſts; and Judgment for the Plaintiff, „ 


15. If a Woman brings an Appeal upon the Death of her Brother, and 3 Le. 93. - 


the Detendant admits it without Challenge or Exception, yer the in pl. 133, 
Court ought to abate the Appeal. 2 Le. 162, per Wray, cites 10 H. & E: & 

Hurt ougnt co * 102. pe 5 CITES IO H. 8 C. cited 
8 „„ N 3 os per Wray. 


ſhe brings Appeal of the Death of her Father ; per Cur. Palm. 311. Mich. 20 ſac. B. R. 
186. The Court ex Officio abated a Writ againſt an Hoſtler, becauſe Br. Office 


he was not named a common Hoſtler in the Declaration. Br. Office del del * pl: 
KC, pl. 12. Cites 11 H, 4. 45. ) 4 22. (bis) 


Cites S. C. 


though the 


Plaintiff admitted the Writ and Count. —- 8. C. cited by Rhodes N. ed agreed by Periam 5. 


Gouldsb. 166. in pl. 11. ——— 2 Le. 162. in pl. 196. and 3 Le. ga. 133. S, P. by 


1. The Court ex Officio is not bound to take Conuſance of the Error in If to an 


Writ of Error, but the Party ſhall aſſign it. See 24 E. 3. 34. if the Action 


Party aſſigns Errors, though they are not Errors, the Court Ex Officio * — 


foall ſee Pl there are any other which by the Parties are not touch'd &c. and gant pleads 


alſo to ſee the Record, if there is any Matter to affirm &c. Quod Nota. in Bar by 
Br. Office del &c. pl. 9. cites 20 H. 6. 18. 28 H. 6. 11, Deed, and 


| does not 
ew the Deed, and the other pleads in Bar, and does not except thereunto, but they 
this is Error; For the Court Ex Officio ought: to have adjudged it ill. Gouldsb. 106 
per Rhodes J. ſays ſo is the Book of 22 H. 6. or 28 H. 6. and that he can ſhew the Caſe. 
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494 Court. 

8 Sip. . TE: — 
Br. vuperte= 18. Where an Indictment is inſufficient, or Exigent awarded be 
185 8 * does not lie, there the Juttices upon Information thalt award Superſca; bo 

Ex Oſſicio. Br. Office del &c. pl. 8. cites J E. 4. J. 0 
3 Le. . pl. 19. In a Formedon of a Manor the Tenant pleaded Fointenancy bu . 
13 Mien. av :o ST 3 : 0 Fine 
pi with J. G. The Demandant averred the Tenant fole Tenant as 711 Writ 
B E.the ſuppoſed, and found for the Demandant. It was afligned for Error, thar 
5 C. intoti-where, upon Jointenancy pleaded by Fine, the Writ ought to abate 
dem Verdb. wirhout any Averment by the Demandant againſt it, the Averment ha 
been received againſt the Law &c. Though the Tenant hath admitted 
and accepted this Averment, viz. ſole Tenant, as the Writ ſuppoſes 
yet Wray held, that the Court ſhould abate the Writ without Excep. 
tion of the Party. 2 Le. 161, 162. pl. 196. 21 Eliz. C. B. Anon. 
Goldsb. 106. 20. Though the Defendant by his Plea adiiitted that the Action lay 
PI. 11.8. C againſt him, yet when the Matter at the Beginning is not ſufficient to char: 
 cordingly. Him, as where the Detendant was charged as Adminiſtrator on a 22 
—— It Ac. Contra, the Court Ex Officio ought to abate the Writ without Excep- 
tion of Debt tion ot the Party, and the Defendant's Plea takes not away the Autho. 
e v rity of the Court, but they may abate che W. rit at any Time alter. 
123 on Reſolved per tot. Cur. Cro. E. 121. pl. 12. Mich. 30 & 31 Eliz. B. R. 
a ſimple Hughſon V. Webb. . | | 

0 ny Fo | | | 3 | 
the Teſtator, and he pleads to it, and does not demur upon the Declaration, Judgment ſhall be given 
againſt him, and the Court Ex Officio will not abate the Writ without Challenge of the Party, Yely, 
56. Mich. 2 Jac. B. R. in Caſe of Fiſh v. Richardſon, cites 10 H. 6. Where it appears to the 
Court that the Writ ought to abate, there the Court Ex Officio ought to abate it, though the Party 

admits it by Pleading in Bar; Per Cur. Roll Rep. 176. pl. 13. Paſch, 13 Jac. B. R. Ann. 


22 — 


— e 


Wide J. 21. Aſſump/it to deliver an Indenture ante nem Termini Sanctæ Tri 
held, that fund proxim* ſequent”. The Promiſe was 5 funii. The Plaintiff alleged, , 
A tran that Trinity Term incepit ) Die Funii, & finivit 26 Funii, Anderſon 
| take Notice held, that the Eoin Day is the fir/f Day of the Term, which was Fu. 
of the Be- ui, and then the Indenture was not to be delivered till Trinity Term 
ginning of was a Twelvemonth; bur the 3 other Juſtices contra, for the Plaintiff 
Terms; but has expreſsly alleged that the Term began the 9th of June, and the 
by Twiſden 8 13 . 1 | . I 

J. the Court Deſendant had not denied it, and the Court Ex O/ficio are not to ſearch the 
cannot take Rolls of the Court, and although in Law the Eſſoign Day 1s the firſt 
Notice of Day ot the Term, yet in common Speech, that is the firſt Day of the 
BE Days of Term when the Court ſits; and Anderſon, againſt his own Opinion, 
| Ak N gave judgment for the Plaintiff. Cro. E. 210. pl. 6. Mich. 32 & 33 
their ee - Blix. , , ¾, è -M r | 
cretion, and F . VV 3 
cited the Principal Caſe of Biſhop v. Harcourt, 3 Keb. 397. pl. 98. Mich. 26 Car. 2. B. R. in 
Caſe of Alderton v. Miller.. 1 8 e 55 de 


22. Though in Judgment of Law every Judgment relates to the firſt 
Day of the Term, yet where the Plaintiff in his Declaration expreſsly 
| ſets forth an Award in Eaſter Term in & ſuper 20 Maii, that the Defen- 
dant impoſterum ſhould ſurceaſe ſuch Suit &c. and that the Defendant after 
the 20 Maii proſecuted the Suit to Fudgment, though it appears to be all in 
one Term, yet the Defendant ſhould have demurr'd to it, becauſe it is 
ſpecially laid down in Time the one to be after the other, and having taken 
Iſſue upon the Point of the Action, viz. Non Aſſumpſit, the other Mat- 
ter alleged in the Declaration is only collateral and Inducement, and 
now the Court cannot judicially take Motice of it without reſorting to the 
other Record, viz. the Record of the Fudgment, which they ought not to 
do, becauſe the Plaintiff has preciſely alleged it to be after 20 May in 
Time. Yelv. 35. Paſch. 1 Jac. B. R. Huys v. Wright, 
23. If Tenant brings Treſpaſs Vi & Armis againſt his Lord, the Court 
oughr to abate the Writ Ex Officio; But when it is abateable by col/ate- 
rs) Matter of Tad De-hors, of which they cannot take Notice as 
5 Judges, 


—— _ 
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nnn 


es, it 18 otherwiſe, unleſs it be pleaded ; Per Cur, obiter. Palm. 
lich. 12 Jac. B. R. | 


te him in 15 J. 78 Confederation the Plintiff would give him Time for Pay- 331% Pl; | 
5 the firſt Day of F Te : 61,8, C. | 
ment thereof until the firſt Day of Faſter Term, promiſed to pay &c. It was the fudges e 


afſigned tor Error, becauſe it was not ſhewn when Eaſter Term began ; fed Ex Officlo ij 


rice of 
Eaſter 
BE 1 | | Term, and ly 
other Terms. Afﬀirmed in Error, | 1 


25. Writ of Inguiry of Damages was awarded retarnable Die Lnne poſt 
nuinden. Hillarii primo Caroli, and the Sheriff returned the Inquiſition = ' 
talen before him 2 Die Fanuarii, which was after the Day of the Returu N 
of the Writ, and fo without Authority; But foraſmuch as it was net aſ- 
ſgued upon the Recora, although in Truth it were ſo, the Court would 
not take Conuſance thereof; and it may be that Die Lunæ poſt quinden' 
Hillarii was the 28 or 29 Day of January, and then the Inquitition is 
well taken, and ſo it ſhall be intended; and if not, the Court ſhall not 
take Notice thereof unleſs it had been aſſigned; whereupon the ſudg- | 
ment was affirmed. Cro. C. 53. pl. 11. Mich. 2 Car. in Cam. Scacc. : 
Morris v. Fletcher. „ CCC : \ 
26. The Court is bound ex Officio to take Notice of all Matters 0 
which do appear upon the Record depending before them, but of Matters | 8 1? 
dehors, Viz. To ſearch the Almanack for Days, and to compute Times men- 
tioned in the Record, they are not bound ex Officio to do it. 2 
P. R. 234. cites 21 Car. B. R. 14 Car. B. R. % Wa pigs. 
21. Submiſſion to an Award was Ita quod it be made before Eafter next Sty. 97. S. 
e1ſuing. In Debt on the Bond the Detendant pleaded that Nullum fe- C. Roll J. 4 
cerunt Arbitriuen ante Feſtum Paſchæ. Plaintitt replied, that before Eaſter Zargen mY -. 
viz, 15th of April following the Arbitrators awarded, &c. After Trial Ex- ee thi : 
ception was taken to the Verdidt, becauſe it did not find that the Award Court is I 
das made before Kafter, and the Court cannot take Notice ex Officio, bound to 5 „ 
that the 13th of April was before Eaſter; but it was anſwer'd, that the _ _ £ 
Replication alleged ir to de betore Eaſter viz, 15th of April, and that naar Fund 
the Detendant in his Rejornger had omitted the Words (Ante Feſtum the Feaſt 
Paſchæ) fo that the Time was not iu Iſſue. And upon this Reaſon Days there 
| Mr. Hales told the Reporter that the Court reſted for that Point; For ſet down or 
he held that the Court otherwiſe could not take Notice of the 'Tir2 © 
Ex officio, tho* Mr. Weſton ſaid, that the Opinion of Roll was, that 
they might if they pleaſed. All. 85. 87. Mich. 24 Car. B. R. 
1y0 ² m ß ñ ß e 
28. The Court is not obliged to take Notice of the Day of the Sid. 309. 
| Month, upon which the moveable Terms is, Lev. 196. Mich. 18 Car. Pl. C 5 C. 
a B KR. - Courtney v. Fhilps, © ee ee 


| but when 


of the Month is alledg d in the Record the Court may take Notice of it, and the Day of rhe Return 


thall be tried by Almanacks; Arg, Quod fuit conceſſum per Curiam, 


Court 
collate- 
tice as | | | 0 
| ad 263, 
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well ——S. P. reſoly'd. 5 Rep. 7. a. Hill, 33 Eliz. Cawdry's Caſe. 
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et Wards 
5 ö & 28 Eliz, the firſt Reſolution in Bunting's Caſe. 


(D) In what Caſes the Court ought to take Notic 
e of the Ecclęſiaſtical Law. 


ro. C. 516. 1. LF Adminiſtration be granted to B. of the Goods of A. durante 


pl 16. Da- Minore ætate of G. and it appears in leading, that C. is ot 
nent , the = of 16 [* 17] the Court ought to take Nocice of the Eccleſ 


El S. QC, . Ot 
coi. aſtical Law, that the Adminiſtration is void, and determined. 


re vult — Mich. 14 Cat, B. R. between Damporte and Pincent, pet Jones. 
5 Rep: 29- Croke and Berklep, but Brampfton e contra. | 


Hill. 40 | | | 

Elis. C. B. Pipgot's Caſe. S. P,———Cro. E. 602. pl. 14. Pigott v. Gaſcoigne 8. C. | 
Inaſmuch as the Conuſance of the Right of Marriages belong to the Eccleſiaſtical Court, and the 
ſame Court has given Sentence in ſuch Caſe, the Judges of our Law ought (tho it is contrary ty | 
the Reaſon of our Law) to give Faith and Credit to their Proceedings and Sentences, and to think 


that the Proceedings are conſonant to the Law of Holy Church; For Cuilibet in Arte ſua pPerito «ſt. 


credendum ; and ſo have the Judges of our Law always done, as appears in 34 H. 6. 14. b. 11 
7 b. 4 Rep. 29. a. pl. 18. Mich. 2) & 28 Eliz. Per Cur. in Caſe of Bunting v. ben 

2 Vent. 43. P. 
Archer J. 8 P. and cites 4 Rep. 29, —— 7 Rep. 42. b. S. P. Per Cur. in Kenn's 1 


Jienk. 289. pl. 26. S. C. and 8. P. 


2. The Judges of the Common Law ſhall take Conuſance what is thy 
Law of the Church or of the Admiralty &c. and not to take it as the Biſhop 
pleads it, nor to write to Certify it, per Moyle and Priſot, and yer the 
Laws are ditferent ; For they Judge that where a Man and a Woman 
make a Contract of Matrimony, that immediately the Man may take 
the Goods of the Woman, contra by our Law ; and that he who is born 
and begot before the Eſpouſals is Mulier, if the Father and Mother in. 
termarry atterwards, contra to our Law, and yet if they certify ſuch 
Mulier our Law ſhall take it as a good Certificate, there Caveatur 
and Hall aid it by ſpecial Pleading &c. Br. Quare Impedit. pl. 12. 
cites 33 H. 6. 12. 32. 34H. 6. 11. 38. and 35 H. 6. 18. 

3. A Parſon and a Vicar were at Iſſue for Tithes, and did not take 
Advantage of the Furiſdiction, yet when the Court perceived it they 
diſmiit the Matter ex Officio; For it is a ſpiritual Cauſe. Br, Office 
del &. pl. 17. cites 22 E 4. 23. „ „„ 

Rep. 4. The Court ought to take Notice of, and give Credit and Faith 
(0455) * to the Proceedings and Sentences in the Spiritual Court, and to think 
« ie > that their Proceedings are conſonant to the Law of Holy Church; 
the Court For Cuilibet in ſua arte perito eft credendum ; tho' what they do there 

be againſt the Reaſon of our Law. 4 Rep. 29. a. pl. 18. Mich, 2 


Mo. 169. pl. 303. S. C. 


5. When a Biſhop refuſes a Clerk preſented to him, he ought to an 
the Cauſe in certain, becauſe tho? the King's Court cannot properly de- 
termine Schiſms Hereſies, yet the original Cauſe of Suit being Matter 
whereof the King's Court hath Cognizance, the Caſe may be alleged 
that the Court may conſult with Divines, or if the Party be dead, 
direct a Jury to try it. 5 Rep. 57. b. 58. a. Hill. 32 Eliz. B. R. 
in Specot's Caſe. * ES 93 
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(E) What Things the Court may do. [Refuſe to 
give Judgment. In what Caſes.] 


;. IF upon Examination the Court finds, that the Tenant in br. Judg- 


a Formedon hath confeſſed the Action of the Demandant, wen rl. 48. 
where the Demandant had before brought ſuch Writ againſt another, 5 
where the Parol was put without Day by Nonage, ſo that there ap- Judgment 
pears an apparent Deceit; the Court may refuſe ro give Judgment (E 2) 


- thereupon. 39 Ed. 3. 35: 
la what Caſes the Court may vacate a Fudement, See Tit. Pacat 


per totum. 


a 


— — 


(F) What Things ſhall be incident to a Court. Ses Tit. 
5 „ | „ Conuſance 
3 3 or OT mn 3 of Pleas (E) 

1. IF the King grants a Court by Letters-Patents to a Corporation 

of a Town, to hold Pleas, c. in this Caſe, though there is 

not any Clauſe in the Patent to make a Bailiff or Serjeant to execute 

the Proceſs of the Court, and to return Juries, cc. yet it is inci⸗ 

dent to their Grant to do it, for otherwiſe they cannot hold a 

Court. Mich. 14 Car. B. R. in Metcalſe and Worſely's Cue, per 

r d Ce 

2. But upon ſuch Grant of a Court, it there be not any Clauſe in 8. Roll Tit 

the Patent ro make a Bailiff to execute Writs of Enquiry of Damages, Error (Lc) 

it a Judgement is given by which a Writ of Enquiry of Damages pl. 5- S. C. 

is to be granted, this ought ro be returnable in Court, and there 

the Enquiry ought to be made, for the Bailiff cannot execute it, ina 

much as he cannot execute it without giving an Oath to the Jury 
and Witnefſes, which the Letters do not give him Power to do; for 
this is not neceſſarily implied in the Grant ofthe Court, inaſmuch. 


Metcalf and Worſely, per Curtam, tn a Writ of Error out of an in- 
fetiour Court, and the firſt Judgment reverſed accordingly, = 
3. When a new Court is erected it is neceſſary that the Authority and 
nt pogo of the Court ould be declared; For ſuch a new Court can 
ave no other Juriſdiction than is expreſſed in the Erection; For a new 
Court cannot preſcribe. 4 Inſt. 200. 213 „ 
4. It is incident to every Court created by Letters Patents or Act of 
Parliament and other Courts of Record, to impriſon for any Miſdea- 
meanor done in Contempt or diſturbance of the Court, but where there is 
only a Power granted as to impoſe Fines and Amercements, that 
ought to be purſued. But in caſe where ſuch a Power of impriſoning is 
given implicite by the Law, a Perſon cannot be committed to Priſon with- 
out Bail or Mainpriſe until he ſhall be delivered by the Parties who 
committed him. 8 Rep. 119. b. Hill. ) Jac. in Bonham's Caſe. 
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(G) At what Time the Court ought to be Veld. 


1. IF the King grants a Court to be held die Jovis every Week 
1 it may be held in one Week, and be thence adjourned tor +, 
Weeks after, leaving a Week mean. Mich. 4 Jac, B. R. be: 
tween Coa-and Clerk. 1 
2. But it would be otherwiſe, if the Words in the Patent ſu 
| be, Et non alirer, vel alto modo. Tr. 4 Jac. B. 4 En 
Te dd Dill, + Ed, x. B, Rot. 2g. Comes Glouceſtte calummi 
quod ſecundum Legem © Conſuetudinem Regnt nullus jura 
un Aſſiſa poſt in oh ne 
Br. Court 4 It a Leet haty cen held at a certain Day and this is cha 
5 N Tho and held at another Day, thts is void. 38 0. 6.7. 1608 changed. 
5.0. — Firth. Leet. pl. 2. cites 8. C. 6 ts Tone a 


Br. Court 5. But if g Court-Baron hath been held at a certain Day; this may 
F. ru ces be held at another Day, 38 P. 6, 7. CD, 8 
8 — N Furh. Leet. pl. 2. cites S. C. 


7 This is 6. 9 H. 3. cap. 35. Enacts that * No County ſhall be held but from 
n Affir- Month to Month ; f and where a greater Term has been uſed it ſpall be 


mance of | 

the Common & HA t. 

Law and | [ SE TR „ 5 0 

Cuſtom of the Realm 2 Inft, 0. — The Word (County) is taken in the Common Senſe far the 

County Court. 2 Inſt. 70. Cn On CC ag e 
+ This is altered by the Statute of 2 E. 6: [cap. 25. ] whereby it is provided that no County ſhall be lon- 

ger def err d, but one Month from Court ts Court, and ſo the ſaid Court ſhall be kept every Month and no 

atherwiſez And there is to be accounted 28 Days to the legal Month in this Caſe, and not accortin 

to the Month in the Calender. 2 Inft, 41. | = FO es, © 


But now by 7. Nor ſhall any Sheriff or his Bailiff make his Tourn by the Hundred, 
15 3 but twice in a Near in the due and cuſtoined Place, to wit once after Faſter 
IR 0 15 and once after Michaelmas ; . . 
enacts that 1 FVV 1 © | a7 3 
every Sheriff ſhall make his Tourn once in the Month after Eaſter, and the other Time in the Month after $t, 
 Alichael; and if they hold them otherwiſe, tbe ſpall * loſe their Tourn for the Time. | . 

I. ord Coke ſays, that this Statute of 31 E. 3. explains this Part of the Statute of 9 H. 3. cap 25, 
and that the Words ſhall loſe their Tourn for the Time is as much as to ſay as the Court ſo holden for 
that Time ſhall be utterly void, and the Sheriff ſhall loſe the Profits thereof. 2 Inf. 11. | 


This Clauſe 9. And theView of Frank-pledge ſpall then be made ſo that every one have 
| 2 to his Franchiſes. And the View of Frank- pledge ſlali be made ſo, vis, that 
kr ar ak the King's Peace be kept, and the Tithing kept intire uſed to be, and that 
common | the Sheriff be content with ſo much as he was wont to have for bis View. 
Nuſances, making in the Time of K. H. our Great Grandfather, IE 
and other EARS | | 8 e ff.. 
Nliſdeeds, the View of Frank pledges and to all Things inquirable in the Tourn. Now by this 
Clauſe it is provided that the Article of the Tourn concerning the View of Frank- pledge, be ing here 
underſtood in particular Senſe, ſhall be dealt withal by the Sheriff in his Tourn but once in the Y ar, 
viz. at the Tourn holden after Eaſter and ſo it has been formerly expounded; and therefore it was 
well reſolved in 24 H. 8. that this Clauſe of the Statute of Magna Charta, is to be underſtood of the 
Leets of the Tourn, and not of other Leets, and fo without Queſtion is the Law holden at this Dax, 
that he that claims a Leet by Charter, muſt hold it at the ſame Days which are contained in the Char- 
ter, and he that claims it by Preſcription may claim to hold it once or twice every Year, at any ſuch 
Days as ſhall upon reaſonable Warning be appointed, if the Uſage had been fo, ſo that it has been kept: 
at uncertain Tunes, or elſe it ought to be kept at ſuch certain Days and Times, as by Pretcription 
| Bath 


Nay 


from 
ll be 


ar the 


be lon⸗ 
ind no 
ording 


adred, 
Eaſter 


after it, 


cap. 35. 
„den tot 


ae have 
S. that 
ad that 
s Views 


WW by this 
eing here 
the Vear, 
ore it was 
od of the 
this Day, 
the Char- 
any ſuch 
been ke?! 
re{criptio! 


hat? 


2 Hawk. Pl. C. 56. Cap. 10. S. 6, 7, 8. 


than are mentioned in the Statute of Magna 
it is in the Aſſirmative; Per all the Juſtices, Cro. E. 125. pl. 4. Hill. The Queen 
31 Eliz. B. R. Patridge's Caſe. e 


r 
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dach been certainly uſed ; And the next Words to this Clauſe be, Ita ſeilicet quod quilibet habcat 


Libertates ſuas, quas habuit &c. do explain the Meaning of this Chapter, that it extended not to the 
Leets of the Subjects, but they ſhould have their Liberties as before they had; And this alſo appears 
by che Concluſon of this Chapter, Et quod Vicecomes &c. contentus fit de eo quod Vicecomes habere 
conſucvit de viſu ſuo faciendoz ſo as it muſt be Viſus ſuus, the Sheriffs View, which of Neceſſity 
mult be Parcel of the Tourn, and it is ſaid in the Mirror that this View of F rank-pledge (Parcel of 
the Tourn) ſhould be made once every Year. 2 Inſt. 14. Fn | 

It ſeems certain, that fince theſe Statutes, the Sheriff is indiftable for holding this Court at another 
Time than what Is therein limited, or at any unuſual Place, Alſo it has been retolved, that an Indict- 
ment found at the Sheriff's Tourn, appearing to have been holden at another Time is void; But it is 
obſervable, that neither oi theſe Statutes do expreſsly mention a Court Leet, and therefore it is ſaid in 
ſome Books, that they do not extend to it, neither do I find any Reſolution, that an ancient Court 
Leet holden at any other Time, or at an unuſual Place, is void; But on the Contrary it is ſaid, that 


a Court Leet may be be holden at any Place within the Precinct which the Lord thinks fitting, and 


ic ſeems to be agreed, that a Preſcription to hold fuch Court oftner than twice in the Year is good, 
which ſeems hardly reconcileable with the general Rule of Law, that no Preſcription can ſtand good 
agaipſt a Stature which has Negative Words, if a Court Leet be conſtrued to be within the Purview 
of the abovementioned Statutes, It is true, indeed, that both Sir Edw. Coke and Kitchen endeavour 
eo ſolve this Difficulty, by offering a Diſtinction that the ſaid Rule extends not to Statutes made in 
Affirmance of the Common Law, but it is queſtionable how far this will amount to a good Anſwer, 
ſince it ſeems to be holden by others of good Authority, that the ſaid Statutes were not made in Affirm- 


ance of the old Law, but are Introductory of a new one ; yet it is certainly ſafeſt to hold a Court Leet 


at the Times accuſtomed, for it is ſaid, if it be holden at an unuſual Time, it is void; And it ſeems 
that no Court Leet granted ſince the Statute, can be holden at any other Time than what is limited 
by it, becauſe every ſuch Court is derived out of the Tourn, to which the Statute certainly did extend. 


9. A Leet cannot be held at any other Time, but only within 4 
Month after Eaſter and Michaelmas, unleſs that it is by Patent or ſpecial 


Preſcription, 2 Saund. 29 t. Hill. 22 & 23 Car. 2. at the End of Da- 
Ekins's Cale, ſays, Vide Stat. Magna Charta, cap. 35. 31 E. 2. cap. 15. 


e . . 2 

10. One enters a Plains in a baſe Court to purſue in the Nature of a Mo. 68. pl. 
Writ of Entry in the Poſt, aud kad Summons againſt the Party until ſuch 185. S. C. 
4 Day, at which Time, and after Sun-ſet, the Steward came and held m totidem. 
the Court, and the Summons was return'd ſerv'd, and the Party made er ER 
Default, and Judgment given; the Queſtion was, if the Judgment was 41. 8. Gi 
good. Dyer, Welch, and Benlowes held the Judgment good, altho' totidem 
the Court was held at Night; and Dyer ſaid, that if it were errone- Verbis 
ous, he could have no Remedy by Writ of falſe Judgment nor other. * S. P. per 
wiſe, but only by way of Petition to the Lord, and he ought in ſuch Cur. Le. 2. 
Caſe to do right according to Conſcience, for he hath Power as a * bl. 2 Hill. 


Chancellor within his own Court. Owen. 63. Mich, 6 Eliz. B AL, 


B. R. 
11. A Man may preſcribe to hold a Leet finer, and ® at other Mis > £e. ah; 
harta. Cap. 11. [35] For 2% P 1. 


v. Partridge 

| | „„ 8. C. & S. P. 

JJ ng _ : . V rdeld by all 
the Juſtices. S. P. as to a Leet by Preſcription, per Cur. cites 20 H. 7. 22. & 18 H. 6. 11. but 
where a Leet ls by Grant it was held a good Exception, that the Defendant did not ſhew that the 
Court was within a Month after Eaſter, but only ſaid that it was held the 23 Apr. Cro E. 245. pl. z. 


Mich. 33 & 34 Eliz. B. R. Porter v. Gray.— Ibid. 300. pl. 15. Paſch. 34 Eliz. B. R the S. C. but . 
a 


DP. Per Brian; By Magna Charta cap. 35. Leet ſhall be held bur only once in a Year, 
viz, at Mich. wy. But by Anno 24 H. 8. this is intended of the Leet of the Tourn of the Sheriff, 
and not ef other Leets. Br. Leet. pl. 23. cites 8 H. ). 1.——Roll Rep. 201 pl 3. Arg cites 8 H. 7 (1] 
that the Reporter there ſeems of Opinion that a Leet is within a Statute ; Bur Coke Ch J. ſaid, that 
it this ſhould be ſo, it would overthrow all the Leets in England, and that the faid Srarute is of 
Tourns, but a Leet may be held by Preſcription at any Time of the Year; And Doderidge ſeemed 
to be of the ſame Opinion. Trin. 13 Tac. B R. WED + 75 

The Difference is between x Leet by Grant or by Preſcription; In the firſt it muſt be ſhewn to he held 


within the Time limited by the Statute, but in the laft Caſe it is otherwiſe, Cro, E. 245. Porter v. 


Gray. — But where in an Indictment it was laid to be held at F the Sixteenth Day of September, 
(without ſaying within a Month of Eaſter er Michaelmas) yet it was held good. 11 Mod 227. 
Queen v. Jennings. and cites the Caſe of the King v. King. | 


*The one may preſcribe to hold a Court Leer at other Times than mention'd in Magna Charta; 


Cin 


But 


of Admiral 


500 _ Court. Cate 
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But unleſs that Preſcription appears it ſhall not be preſum'd ; Per Cur. 11 Mod. Tad A 
228. Queen v. Jennings. 3. R. 


12. It was aſſign'd for Error to reverſe an Outlaw ry, that a Cour: 
Court was held 23 Feb. and that the next County Court was hei 2 
March following, ſo that there were not 28 Days between thoſe tw; 
County Courts, and this was held erroneous ; But Tanfield ſaid, that 
this ought to be aſſign'd as an Error in fait; For it might be Lead. 
Year, and then it is good, and that Matter iſſuable. Cro, J. 169, pl. 
7. Trin. B. R. Leech's Caſe. e e . 


2 


(H) In what Places the Court may be held. 


1. A Court Baron ought to be held upon ſome Part of the Manor, 
for if it be held out of the Manor it is void, Co. 
2. But if the Lord, being ſeiſed of two or three Manors, hath uſually 
Time out of Mind, held Court Barons at one of the Manors tor all the 
Manors; then by the Cuſtom fuch Courts are well held, though 
they be not held within the ſeveral Manors. Co. Lit. 58. 
3. A cuſtomary Copyhold Court cannot be held out ot the Manor, 
Co. 4 between Melwich and Luter, 26. reſolved, Co. 4. 27. between 
Clifton and Molineux reſolved, that the Steward cannot matze 
Grants and Admittances at any Court held out of the Manor. 
4. Leet may be held at any Place within the Hundred ; Contra of 
Court Baron; Per Brian. Br. Leet pl. 23. cites 8 H. 7. 1. 
F. Leet may be held iz any Place within the Precinf where the Lord 
- ſhall pleaſe. Br. Court Baron pl. 8. cites 8. H. ). 3. Per Brian. 
6. Law Day may be in Auters terres. D. 30. b. pl. 209. 


: (I) What | ſhall be ſaid of Courts of Record, 


The Court] 1. TuS Sou of Admiralty is not ony Court of Recotd, 
_ of Admiral . and therefore no Recognizance can be taken there. Tt. 8 
Get i Re. JAC+ B. laid to be adjudged. — — 
to Mer 177. per Brooks, who ſays it ſeems ſo ; becauſe it is beld by the Coil Law, — 13 Rep, 
z. S. P. and for the ſame Reaſon and cites Br. Error. pl. T5. (but it is miſprinted for 
177 4 Inſt. 135. Cap. 22. 8. P.— Noy. 24. per Warburton S. P. 5 „ 


2. Che Engliſh Court of Chancery proceeding upon a Subpena 

and b way of Decree, is no Court of Record. 37 Þ. 6. 14. b. 
2 Inſt 390 3. The County Court is no Court of Record, Co. Litt. 
S. P.—4 117. b. (es | „„ 8 
Inſt. 263. P.——And though a Plea be holden therein by a Juſticies (the King: 

ys 54+ _-_ 66.000 5 13 For of © 1 8 Writ of File Iudgmedt lies, ph 
| Wu VI. : of Error. 2 Inſt. 149——6 Rep. 11. b. S. P. in Jentleman's Caſe, —Co. Litt. 115 b. 


4. The 


cord, 
Ir, 8 


> Rey, 


ted for 


ly divided. Per Cur. 1 Salk. 17. pL J. Trin. 11 W. 3. B. R. Iveſo 


I Che Hundred Court is no Court of Record. Co, Litt. d 143 
117. b. | Res * | | ing. 263, 
Cap. 54.S. P.-— Ibid. 267. Cap. 56. S. P.—Co. Litt. 119. b. 


5. 4 Court Baron is nd Court of Record. Co. Lit, : Inf 163. 
7. b. 3 


11 | 1 4 Inſt. 263. 
Cap. 54. and ibid. 268. Cap. 57. 8. P.——Oo. Litt. 119. b. S. P. 


6. The Leets and Tourns are Courts of Record, and have Authority to Thar is, the 
aſſes Fines. Br. Leet, pl. JJ ² BD Leets and 
5 | 8 8 | 3 5 | Tourns 
which are for the publick Weale, as for keeping the Peace, theſe are Courts of Record, and conſe- 


duently for keeping the Peace the Sheriff is Judge of Record and 2 take Recognizance for the keeping 
bie Peace Ex Officio; But yet all the Pleas holden before him in the Cou 


| | | nty are not of Record, nor Pleas 
gell before him in the County by Writ of Fuſticies are not taken as Matters of Record; For theſe Pleas 
are held before him by reaſon of the Courts, which he has by reaſon of his Office, as the County 
Courts and Hundred &c. F. N. B. 82. OY SES | he : 


7. Wherever there is a Juriſdiction ereted with Power to fine and Where 


| impriſon that is a Court of Record, and what is there done is mat- there ia 


ter of Record. 1 Salk, 200. pl. 1. Trin. 12 W. 3. B. R. Groen- A 4 5 


velt v. Burwell, _ Novo by 


1 T | 5 Parliament 
# co,, and fine, and impriſon either of theſe 2 make it a Court of Record. 12 Mod. 388. per 
Holt Ch. J. who delivered the Judgment of the Court, in Caſe of Grenville v. College of Phyſicians, 
5. C.-——Carth. 494 S. C. & S. P. by Holt Ch. J. . e e 


— ** th i * * 


3 — tt. * - : 


ns WEN 


(L. 2) What ſhall be done in Caſes where the Court 


i. IN B. R. and C. B. and the Exchequer, or in the Exchequer 


1 Chamber. where all che Juſtices are aſſembled, if che Juſtices 
are equally divided 20 Judgment ſpall be given. 12 Rep. 117. in Sir 
Stephen Proccor's Caſe. FFV rear od 


2. And fo it is in che Court of Parliament. 12 Rep. 117. in Sir 
Stephen Proctor's Caſe. . 5 95 


3. It is the Uſage of C. B. when the Judges are of 3 Opinions, to 


give the Rule according to the Opinion of the 2 which agree. 2 
Year. 24. IT rin. 22 Car. 2. C. B. Rudyard Caſe. E 

4. In a Motion in Arreft of fudgment if the Court had been divided Ed. Raym. 
on the firſt Motion, the Plaintiff might have entred his Judgment, bur Rep. 486. 
where there is a former Rule to Ray Judgment, this Rule muſt ſtand 495.50. 
or be diſcharged, and diſcharg'd it can't be becauſe the Court is equal- * 155 

ut becauſe 

N after the 
former Mo- 


v. Moor. 
e tion it can- 


rot be entred without Continuances, there muſt be a Rule for Judgment which cannot now be had, the 


Court being divided. — 12 Mod. 62. 267. S. C. & S. P. that here was an Adviſare vult Indeſinitely, 
and ſo Judgment cannot be enred without Continuances, and while the Court is divided it continues 
an Adviſare vult. If the Rule had been Temporary and expired the Matter had been at lag. — 6 
Mod. Trin. 203. 3 Ann. B. R. Walmſley v Ruſſel S. P. and cites S. C.— But if it had been ben 
Demurrer or ſpecial! Verdict, then it would be adjour'd to the Exchequer Chamber. —; Mod. 1 52. Hull. 
3 Jac. B. R. The Counteſs of Plymouth v. Throg norton. 


5. At Nill prius Plaintiff had a Verdict, and an a Action for a new 
Trial the Court were divided in Opinion; And no Rule being made, 
Plaintiff was at Liberty to ſign final! judgment. Barnes's Notes in 
C. B. 322, Hill. 10 Geo, 2, Carclidge v. Evles. 5 

5 (K) The 


3 — 


91 
14 
1 
; o 
44 
75 | 
18 
1 
ar 
1 


Of the Of- (K) The Court of Conſtable and Marſhal. 


ſhal and 


of Marſhal- 


ſhalſea England, when the King thall be out of England. 


of Corton's Records 411. And the anſwer was, that the Statutes therefore provided ſhall be obſere. 


„This is to 4. 13 R. 2. cap. 2. To the Conſtable it appertaineth to have Copnizance 


| the Seas, ſame Matters pertaining, which other Conflables heretofore have duly and 
in Partibus yeaſonably uſed in their Time; and that every Plaintiff hall declare plainly 
exreris & 58 Matter in his Petition before that any Man be ſent for to anſwer there. 


2 I the /table and Marſhal, that might be tried by the Common Law of the Land, 
Admiral the ſame Plaintiff ſhall have a Privy Seal of the King without Difficulty, di. 
has Jurll= * ee to the ſaid Conftable and Marſhal, to ſucceaſe in that Plea until it be 


; wre g. diſcuſſed by the King's Council, if that Matter ought of Right to pertain to 


Neptune) 
Mall have no Conuſance of any Thing done upon the Sea, 4 Inſt. 124. 


Ceed accord- 2e Realm, ſhall be tried and determined before the Conſtable and Marſhal if 


ing to the 


Corruption of Blood wrought 4 Inſt. 125. cap 17. 


before the Conſtable and Marſhal, And 22 Eliz. Doughtie's Cale, Peticion was made to the Queen 
dy the Heir to make a Conſtable and Marſhal, but ſhe would not. Admitting that the King 


fice of Mar- 


ariſdittion | | | e | | 1 

ef the Court 1. O T. Parl. 22 Ed. 3. numero 4. Fitceenths granted upon 
ee divers Conditions tu be entered in the Rolls of J3arij; 
tir. Marſhal Went, ſcilicet among others, chat there be no Mareſchalſey in Eng. 


and Mar- land, except the Mareſchalſey of the King, and of the Guardian gf 


el 0 0 13 I). 4 numero 79. the Commons pray againſt the Court 9 
5 i g No. the Conſtable and Marſhall ; but no Aﬀent thereto, fimile ibid. nu 
6. accord- Mero 99. for holding Pleas of Matters triable by the Juſtices 


ig to Pryn- According to the Common Law; but no Aſſent thereto. 


ne's Abr. 
ed. Bur Ibid. No. 99. is a D. P. but it ſeems it ſhould be No. 89. 


3 $ Rich. 2. cap. 3. Pleas which touch the Common Law, and cul; 
to be diſcuſſed by the Common Law, ſhall not be drawn or held before the 
Conſtable and Marſhal. | 


be under- of Contracts touching Deeds of Arms and War * out of the Realm, and alſq 
ſood in any , Things that touch War within the Realm, which cannot be determined 


Part beyond nc? diſcuſſed by the Common Law, with other Uſages and Cuſtoms to the 


tranſmarinis; 


for upon unto. And if any will complain that any Plea be commenced before the Con- 


miral (our that Court, or otherwiſe to be tried by the Common Law of the Realm of Eng-. 
Fnglih and, and alſo that they ſurceaſe in the mean time, f 


cannot meddle with any thing done beyond the Seas upon the Land, and the Conſtable and Marſhal 


They pro- 5. 1 Hen. 4. cap. 14. All the Appeals to be made of Things done out of 
Con England for the Time being. 
and Uſages | Vn FF „ PD PE 
ot that Court, and in Caſes omitted according to the Civil Law, Secundum Legem Armorum ; and 
therefore upon Attainders before the Conſtable and Marſhal for the Time being, no Land is forfeited or 


Conſideration upon the Statute 1 H. 4. cap. 14. was had, how the Word Appeals ſhall be intended 


grants a 


Commiſhon ot the Office of a Conſtable and Marſhal, whether the-King may have any Remedy be- 
fore them by Indictment, or Information by the Attorney General? Hut. 3. Anon. [But it is there 
leit Quere.] See pl. 9. 5 3 


6. At the Requeſt of the Commons the King granted, that one Bennet 
William, who was impriſoned to anſwer before the Conſtalle and Mar(a' 
ol England, ſhould be tried according to the Common Laws of the Realm, ni 
withſtanding any Commiſſion to the contrary; and thereupon a Writ a, 


CELTS”. 


Jarfhal 


out of 


hal f 


im; and 
rfeited of 


intended 
ze (Queen 
| grants 4 
nedy be- 
is there 


Bennet 
Marta: 
wm, Noir 
Tit Ts 
ccc. 


Law. Br. Treſpaſs, pl. 197. cites 3) H. 6. 2, 3. 
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accordingly directed to the Fuftices of 19s Aing's Bench, as may appear 

Prynn's Abr. of Cotton's Records, 429. 5 II. 4. pl. 39. 
7. If two Hugliſbmen do go into & fortign Kingdom, and fight there, and; loſt. 48. 

the one murders the other, Lex Terre extends not hereunto, but this Ot-: P and 


' ſence ſhall be heard and determined betore the Conſtable and Marſhal, © 2 


3 and Stanf. 


and ſuch Proceedings ſhall be there by attaching of the Body, and pl. C. 65 
otherwiſe, as the Law and Cuſtom of the Court have been allowed by Mich. 25 & 
the Laws of the Realm. 2 lalt, 51. cites 13 H. 4, f. 1 


7 8 „ Ge. 
8. Appeal of Treaſon lies not at Common Law, but it lies befere the 


Conſtable and Marſhal, and there ir thall be determined by wk Civil 


9. It a Snvjed? of the King be killed by another of his Subjects out of 
England, in any foreign Country, the Wife, or he that is Heir of the 
Dead, may have an Appeal for this Murder or Homicide before the Con- 
ſtable and the Marſhal, whoſe Sentence is upon Teſtimony of W itnetles 


or Combat. And accordingly, where a Subject of the King was ſlain 
in Scotland by other of che King's Subjects, the Wife of the Dead had 
her Appeal therefore before the Marſhal and Conſtable. And ſo it was 


reſolved in the Reign of Q. Eliz. in Caſe of Sir Francis Drake, 
who {truck off the Head of D. in Partibus Tranſmarinis that his Brother 


and Heir might have an Appeal, {ed Regina noluit conſtituere Con- 


ſtabularium Angliz &c. & 1deo dormivit Appellum. Co. Litt. 34. a. 
10. Matters done out of tbe Realm ot England, concerning War, 


| Combat, or Deeds of Arms, ſhall be tried and determined before the 


Conſtable and Marſhal of England, before whom the Trial is by Wit-⸗ 
neſſes, or by (Combat, and their Proceeding is according to the Civil Lau, 
and not by the Oath of 12 Men. Co. Litt. 261. a. ET 
14. The Court of the Conſtable and Marſhal have Conuſance of Con- 


 trats, of Deeds of Arms, and of War out of the Realm, and alſo of 
Things touching War within the Realm, which may not be determined or 
_ diſcuſſed by the Common Law, and alſo all Appeals of Offences done out of 


the Realm, and they proceed according to the Civil Law. Co. Litt. 


391. b. 


12. If A. gives B. a mortal Wound in a foreign Country, and B. comes in- 
to England aud dies, this cannot be tried by the Common Law, becauſe 


the Stroke was given there, whence no Viſne can come, bur the ſame 
hall be heard and determined betore the Conſtable and Marſhal. 3 Inſt, 
98. cap. 7. _ e, os 25 


13. If a Man be ſtricken upon the High Sea, and dies of the ſame 
Stroke upon the Land, this cannot be enquired of by the Common Law, 


becauſe no Viſne can come from the Place where the Stroke was 
given, (though it were within the Sea pertaining to the Realm of Eng- 
land, and within the Liegeance of the King) becauſe it is not within 
any of the Counties of the Realm; neither can the Admiral hear or 
determine this Murder, becauſe though the Stroke was within his Ju- 
riſdiction, yet the Death was Infra Corpus Comitatus, whereof he 
cannot enquire; neither is it within the Statute 28 H. 8. becauſe the 


Murder was committed on the Sea, but by the ſaid Act of 13 R. 2. the 


Conſtable and Marſhal may hear and determine the fame. 3 Inſt. 


48. cap. 7. | ns 5 

1 he Fnages of this Court are the Lord High Conſtable of England, 
and the Karl Marfbal of England, and this Court is the Fountain of the 
Marſhal Law ; and the Karl Marthal is both one of the Judges and 
to fee Execution done. 4 Init. 123. cap. 1 


Thi 
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15. This Court of Chivalry was anciently holden in the K: 
Hall. 4 Inſt. 123. cap. 17. f Ws 7.10 the King's 
16. Neither the Statute 26 H. 8. cap. 13. nor that 0 
nor the Statute of 5 E. 6. cap. 11. do take away the Fart J 35 a 8 2. 
ſtable and Marſhal where one accuſes another of High Treaſon done 6; Ah 
the Realm, for of ſuch an Accuſation of one againſt another of : 2 
High Treaſon done out of the Realm, the Conſtable and Mark, f 
thould have Conuſance thereof, becauſe High Treaſon is not triable b 
a Jury according to the Courſe of the Common Laws of the Realm 7 
that Caſe tor want of Proof. 4 Inſt. 124. cap. 17. e 3 


For more as to the Court of Chivalry before the Conſtable and Mar. 
thal, See 4 Inſt. 123. to 130. and Prynn's Animadverſions &c. on 
JInſt. 59 to 74 &c. | | | | n 5 


(K. 2) The Court of Honour. 


Sid. 3522. 1. INaCaſe where the Earl Marſhal was a Lunatick, it was held, To 
Pl. 3. the that a Court of Honour, touching Arms and Honour, may b 
King v. a 2 > 2 » may be 
Parker, holden before the Earl Marſhal only, or Commiſſioners deputed to ex- 
S. C. held erciſe that Office; But Matters relating zo Life and Member muſt be 
accordingly kept before the Conſtable and Marſhal. 1 Lev. 230. Hill. 19 & 20 
: 11 N Car. 2. B. R. Parker's Caſe. %%% ORs Foe e 
præter Twiſden J. who thought that ſuch Commiſſioners are illegal and prievons, as a pears by the 
3 Þoricion of Right, viz. Star, 3 Car, cap. 1. —— 8. C. cited Show. Rep. 353.— 2 Hawk PL C. 14. 
cap. 4. S. 13. cites S. C. and ſays, it ſeems to be the better Opinion of the Court, that during the Lu. 
| Earl M.rſhal, it may well be holden before Commiſhoners deputed to exerciſe his Office; 
and it ſeems hard to ſay that ſuch Commiſſioners, founded on the plain Neceſſit of the Caſe, and in- 
tended to prevent a Failure of uſtice, as to Caſes of which no oher Court has Conuſance, are apainſ 
the Purview of the Petition of Right made in the 3d Year of the Reign of King Car. 1. which com- 
plaining that Commiſſions had been granted for the Trial of certain capital Offences, and other Out- 
| rages, by the Martial Law, under Pretence thereof divers of the King's Subjects had been put to 
Death, prays that from thenceforth no Comwiſhons of like Nature might iſſue forth to be execute! 
as aforciald, | ee LE 8 e ꝓ— 


2. The Court of Honour cannot commit for Painting of Arms, becauſe 
that is a Trade, which a Perſon educated in it, may lawtully uſe; but 
though they may do for ordinary Uſes, yet, unleſs they are Herald- 

Painters, they cannot do it for great Solemnities or Funerals without 
Licence, much leſs may they order the Ceremonies of Funerals without 
Licence, but this ought to ve directed by the Heralds, As tor all Noble- 
men by Garter King of Arms, for all Gentlemen on this Side 'Trent by 
 Clarencieux, and beyond Trent by Norroy ; Reſolved, Lev. 230. 

_ Hill. 19 & 20 Car. 2. Parker's Caſe. ORs $07 ST HERR TER IT SS 
Show. Rep. 3. A Libel was in the Court of Honour, ſetting forth, that there 
f are three Kings at Arms, Garter, Clarencieux, and Norroy, and ſix 
S © ana) Heralds, skiltul in Deſcents, Pedigrees, and Arms, to whole Offices it 
Holt Ch. J. belongs ro marſhal Funerals &c. and that the Detendant had encroach- 
Lud, this ed upon their reſpective Offices, by Painting Arms, Marſhaling Func a!s 
ee uf Sc. The Detendant for a Prohibition ſuggeſted rhe Statute of Magus 
bre; for if Charta, that no Man ſhall be diſſeiſed of his Liberties, or tree Cuſtoms, 
theſe Things hut by Judgment of his Peers &c. It was inſiſted againſt the Prohih!- 
do belong to tion, chat a Court of Honour is an ancient Court by Preſcription, ang 
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Tha: 


which they might have an Action, but here is no Manner of Con 


dinenſi in 34 E. 1. that it was agreed by all the Princes of the Chrittian 


. 
SS. 22 _ 


Court of Admiraity. £08 | 


that being a Court of great Antiquity, they have endeavoured to extend tive Oe, 
its [uritdiction, but have been rettrained by ſeveral Acts of Parliament, then there 
fo: 5 | FF 3 0 10 A. 
and that the Statute 13 R. 2. cap. 2. declares the Earl Marſhal's Autho- 7 TION 
rity, and gives Remedy it abuted, but not by way of Prohibition by wk W wok 
ES \ 1 1 ” o 1 1 5. 7 of * * x r 1 18. 
the Courts ot Law, but by a N Seal trom the Ning, directed to the and there 
Earl Marthal, not to proceed Sed per Cur, if what 1s ſet forth in the ore directed 
Libel is true, it ir a Wrong done to the Polſeſſions ot the Heralds, for 0 r 
| | on, and 
I- rhe Plaintiff 
a fo declare 


— — 


—— ——— — 
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plaint ot any Thing done againſt the Rules ot Honour, therefore 


Prohibition Was granted, becuuſe this Matter cannot be otherwiſe de- &c: 


termined. 4 Mod. 128. Trin. 4 W. & M. in B. R. Ruſſell's Caſe 
Concerning the Constitution of the Court of Honour, no doubt it 
was formerly held before the Conſtable and Marſhal, and to all along till 
13 H. 8. when the then Conſtable was attainted of 'Treaton, and its 
being held before the MHerſhal alone is no ancienter than the Court ot 
the Council of Nor, which obtained by Encroachinent only; For firit_ 
it was bur a Commuilion of Oyer au Zeriiner, yet it aſter drew in A- 
bundance of other Matter, and all by che great Power of the Pretidenr 
ot the North; Per Holt. And he ſaid, He never knew what ſort oft 


uriſdiel ion a Court oi Honour has as to Matters ariſing within England 
| | als” Ts 7 


tor the Statute of 13 R. 2. gives them Authority only of Matters ariling 


out of the Realm, and Fears of Arms within the Realm, by which 


they would have meant Coats of Arms and Eſcutcheons. Aud he 
ſaid, The Minitters of that Court underſtood this Marter of Arms well.. 
and gave Coats of Arms, and kept Pedigrees ot Families, and if they 
find People that aſſume Arms, to whom Arms do not belong, or at leaſt 
thoſe they allume belong not to them, their way is to Poſt them up 

but by what Juſtice or Law he could not tell. It cannot impriſon, 


for it is no Court of Record, He ſaid, Ic were to be withed the Par- 


liament would give them Juriſdiction of Fords tending to diſparage 
Men of Honour, and ſuch as generally provoke Gentlemen to fichr, 


And per Cur, They have no Pretence to hold Plea of Words. Mod. 


127. Hill. 1 Ann. B. R. per Holt Ch. J. in Caſe of Chambers v. 


- Jennings. 


5. The Court of Honour has not FuriſdifFion of Words tending to the No Pre. 


| Breach of the Peace. 7 Mod. 125. 128. Hill. 1 Ann. B. R. Chambers dent being 


to be Foun | 

| | | of ſuch a 
Words in the C FFF . , Suit far 

Morqds in the Court of Honour, a Prohibition was granted. 2 Salk, 553 pl. 18. S. C. 


v. Jennings. 


The Court of Admiralt y. ou 


Ste 4th Inſt, 


7. | JOBPE Mirror de Juſtices 2. b. Among the Conffitutt-:34 cap. 22. 


ons of King Alired, one ts, That the Sovereignty ot all chewnd fe | 

Land to the Middle ot the Sea about the Land belongs to the Ling Prone + Ani. 

in Right of his Crown. eee e ee 
2. Malter Selden told me, there was a Record in Turrt Lon- 133 


134. 
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World, that the Narrow Sea, and the Sea which is about England, be. 
longs to, and is within the Juriſdiction of the King of England, * 
3. 34 CD, 1. Rot, pat. Membrana 21. an Admiral made of 1G. 
ver verſus Partes Occidentales uſque Scotiam, and another Admiral 
of the Thames verſus Partes Boreales uſque Barwick. 
4 Rot. Scotiz 4 E. 2. M. 5. Sctatis quod aiſſignavimus at. 
J. E. Admirallum c Capitaneum Flotz noſtræ Mavium ac. 
F. Rot. Scotiz 7 E. 2. M. 7. de Capttaneo æ Admiratlo Plot: 
Regis Navium Occidentallum conſtituto. Es 
6. Rot. Scotiæ 8 E. 2. Membrana 2. Willielmus de Srap Ca. 
taneus « Admitailus Flotæ Regis verſus artes Dccidentajes 
AUnglte. Ibidem. In another J2tace another Adiniral, — 
. 21), 4. Kot. Parl. J2umero 9. the Commons pray againſt the 
Court of the Adn:ralty for holding Plea of Matters triable betore 
Juſtices, according to the Common Law. But no Aﬀent tg 
See Pro's 8. 4 1). 4. Numero 47. In a Pericion by the Commons again 
nec on LE Aditral, among other Things, it is prayed, chat the Admirals 
4 lust. So uſe their Laws only by the Law ot Oleron, and the ancient Laws of | 
the ſame Pe- the Sea, and by the Law of England, and not by Cuſtom, or by other 
= = Manner. Dide the Aniwer. 5 
the King's Anſwer - TY 


9. 4 D. 4 Hhumero 63. another Petition, that the Admiral hold 
his Courts upon the Sea, or upon the Sea Coaſts, and not within a 
Franchiſe or Vill; and that Suits commenced be determined before 
Adjournment to another Place. "But no aſſent to this. 


— 


* 


| (A) Of what Things they may hold Plea, ix rope? 
| ET 5 the Place avhbere they 2rile. | = "7 


1. II. $5. cap. 16. [6] JT is enacted, That the Conſervator of 
1 III the Truce and Safe Conducts by the 
Ging alsigned, ſhall Have Power to enquire of Offences done 
_ agatift tve Truce and ſale Conduct of the King upon the high 
Seas, out of the Body of Counties, and out of the Franchiſes 
of the Cinque Ports, as the Admirals of the Kings of England be⸗ 
_ tore this Time reaſonably after the old Cuſtoms, and late upon 
the main Sea uled, have done or uſed; and fo to make Procels, 
FARE 117% 8 
£1. 103.8.C 2. The Court of Admiralty cannot hold Jlea of any Contract 
7 Hob. % made upon che Land beyond Sea, but only of 1 hings done upon the 
Flies, Sea. Hobert's Reports 107. between the * Spaniſb Ambaſſador and 
1:-, 0.8. Sir Richard Bingley a Prohibition granted, and 109. between + Pa 
= = 1 85 the S C mer and Pope d Prohibition granted. „ a | 
— Ee” "als 3. [But] If a Contract be made upon the Sea, but it is after- 
| wards ſealed upon Land, the Court of Admiralty cannot hold j?lea 
=. Hob -9 pi thereof. Hobart s Reports between Palmer and Pope. 
bod amd ns. | | 8 | | 
"18 — iwie 272 pl. 27. 8 C and S. P. reſolv'd and a Prohibition granted; But if it had been a Writinz 
| | ouly without Seal, it had made no Change as to the Juriſdiftion; If the Contract was at Lang 
tho the Breach was at Sea, yet becauſe theſe two mult concur to make the Cauſe of Suit, which i: 


zntire, the Party ſhall be forced to ſuc in the King's Court, becauſe that and the Common Law mu? 
pc nt other Courts and Laws, and cited 48 E ; 2. 19H 5. F N. B. 118. 
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this Day they both receive Judgment as Felons by the Laws Marine. Ibid. 
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4. 27 H. 8. cap. 4 Pyraccs, Murders. and Robberies, done upon the A Plur— 
$:25 or tea any Haven, River, or Creck, where the Admiral pretends to Ger at Sca 
have Furiſdiction, ſhall be inquir'd and tried &%, in ſuch Shires and 588 
Places of the Realm as ſhall be limited by the King's Commiſſion, as if ble ouly by 
tae at Land and ſuch Commiſſions under the great Seal all be directed tothe Civil 
e Admiral, his Lieutenant, or Deputy, and three or four other ſubſtanti- Law, but 


5 | | now b 
a! Perſons as the Lord Chancellor ſpall name, to hear and determine ſuch force % 2 


4 


Ofences, according to the Courſe of the Cem mon Law us'd for Felony done H. 8. 4 


and 18 H. 
1 


may be tried and determined before the King's Commiſſioners in any County of England, according 


to the Courſe of the Common Law; yet the Killing of one who dies at Land of a Wound received 


at Sea, is neither determinable at Common Law nor by force of either of theſe Statutes; bur it 


jeems, that it may be tried by the Conſtable and Marſhal, or before Commiſſioners appointed, in 
purſuance of the Statute of 33 H. 8. 2z Hawk. Pl. C. 79. cap. 31. S. 12. 8 wi 


5. 28 H. 8. cap. 15. F. x. All Treaſons, Felonies, Robveries, Murders, This Statute | 
and Confeaeracies, committed upon the Yea, or in any Haven, River, 6 
Creek, or Place where the Admirals pretend to have Power or Furiſdiction, una“ e e 
fhall be mnquird heard, and determiu d, in ſach Shires and Places of this to be intend- 
Realm, as fhall be limited by the King's Commiſfeoner &c. after the common ed it felony 
Courſe of Lam us'd for Treaſons, Felonies, Rebberies, Murders, aud Con- = 2 | 
tederares of the ſame committed upon Land within this Realm. Mo 8 

| | 1 | . ik it be com- 


mitted in a Creek or Place where the Admiral has not ui diction, the Commiſſioners have nothing 


o do to meddle with it; Per Coke and Foſter Ow. 123. Mich. 7 Jac in Caſe of Leigh v. Burley. 

A Pirate upon his Arraignment before Commiſſioners of Oyer and Termmer, ſtood mute and 
would not directly anſwer. Saunders Ch. B and Brown and Dyer . being ask'd their Opinion, 
held, that he ſhould have the Pain of Fort and Dare; And this by the goud and reaſonable Intend- 


ment of the Statute of 28 H. 8. cap. 15, and Judgment was given accurdingly.— 3 Inſt 114. 


8. P. but ſays, it is out of the latter Words of the Act viz. * And ſuch as ſhall be convict of any 
Offence, bur ſuffereth for his Contumacy, and it is neither by Verdict, Conteſſion, or Procets, — 
The Commiſſion for Trial of Piracy by Statuie 28 H. 8. cap. 15. 1s good, tho the Chancellor does not appoint 
e Commiſſioners as that Staixte appoints ; Per Hobart Ch. |. Arg. Hob. 146. ———D. 211. b. 212 2. 


< ſuch Offence by Verdict, Confeſſion or Proceſs.” For he that ſtandeth mute is not convict of the 


ach. 4 Eliz. 8. P. where the Ncmination was by the Lord Keeper, and held good by the grearer 


Number; and this was before rhe Starute 5 Eliz, cap. 28. 35 VV 
As to Criminal Offences, the Statute 28 H. 8. cap. 15. extends only to ſuch which are done Super 
3tum Mare, for if they are done in a Creek or Place where the Admiral has not Juriſdiction, the 
ommiſſioners have nothing to do to meddle with it; Per Foſter. Ow, 123. Mich. 7 Jac. in Caſe of 

Leigh v. Burley. e VVV VVV 
If an Enoliſhman commits Ptræcy, be it upon the Subject of any Prince or Republic in amity with tle 
Crown of England, they are within the purview of the Statute of 28 H. 8. and fo it was held where 
one U interſon, Smith and others, had robbed a Ship of one Maturine Gantier, belonging to Bour- 
deaux, and bound from therce with French Wines for England, and that the ſame was Felony by 
the Law Marine, and the Parties were convicted of the ſame. Molloy 60. cap 4. S. 8 | | 


So it is if the Subject of any other Nation or Kingdom, being in Amity with the King of England, cm- 
ts Piracy on the Ships or Goods of the Engliſh, the ſame is Felony, and puniſhable by Virtue of the 
Statute, and fo it was adjudged, where one Careleſs, Caprain of a French Man of War of abour 43 | 
Tuns, and divers others, ſetting upon four Merchant Men going from the Port of Briſtol to Carmar- 
then, did rob them of about 10001. for Which he and the reſt were arraigned and found Guilty of 
the Piracy. Molloy 60. cap: 4. 8. 9. 5 „„ . | 
Hut before the Statute of 25 Ed. 3. if the ſubjefis of a Foreign Nation and fome Engliſh had joined to- 


ther and had committed Piracy, it had been Treaſon in the ene and Felony in the Foreigners; And ſa 


it was ſaid by Shard, where a Norman being Commander of a Ship, had, together with ſome Eng- 


Uh, committed Roberies on the Sea, being taken, were arraigned and found Guilty; the Norman 


of Felony, and the Engliſh of Treaſon, who eccordingly were drawn and Hanged. but new at 


» 


6. A Commiſſion iſſued our of Chancery according to the Statute of 
28 H.$. 15. to the Admiral and others, to inquire hear and deter- 
mine all Treatons, Felonies &c. done within the Juriſdiction of the 
Admitralcy, and they iſſued out a Precept againtt Lacy, tor having 4b. 


en a mortal Stroke to F. C. upon Scarborough Sands, (being a Cerraln Place 


in which the Sea has Flux and Reflux, ) of which Stroke J. S. died ar 
Scarborough, whereupon L. was arreſted and impriſoned, and arraign- 


ed 
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ed theregt betore the Commilhoners, alt v hich 1. pleaded to a 8⁰ ii 

on a IKecoonmrance, entered into 55 kin to appear belore the alli ices 
of Afliſe at Vork, which he was prevented doing by his being fo taken 
into Cuitody. The Attorney EVE demurred to the Plea, and ono 
Caule alleged was, that L. did not allege that rhe Corone ers W ho in- 
quired Super Viſum Corporis were Coroners Ot the Admiralty or ot 
the County; but this was held not Material; becauſe the Commiſlion. 


ers may proceed without any View of the Body 5 any Coroner. Ng 
121. pl. 265. Paſch. '25 EIiz. in the E 3 le „Lacy s Cafe 
Le Wo pt, D. 0 þ 5 2 Cos 2 2 [a ! 
Le 299 pf. J. L. fave a mortal Stroke upon the v2, 0 Hic Hit g. 


e Sear boroagh in the County ot York, and L. was diſch: 1700 d of it ; For 
a indicted ge ot the County of Vork could not inquire of it without it 8 
for the ing of the Stroke, and of the Stroke they could not inquire becad 
Death of a was not given within any County 5 And thoſe of the Admiralty Furit, 
Cope ne dition cannot 1nquire of it as of a Felony. Without ine quiring OL the: 
mand ze Death, and ot the Death they cannot inquire becauſe it was "ny ra, 
raven II Corpus Comitatus, cited 2 Rep. 93. 2. per Cur. as adjudg'd in B 


andLow R. Trin. 25 Eliz. Lacy's Caſe. 
aier- jg | | 

| e004 which being remov'd into B. R. and the Defendant arraigned, he pleaded that the Incic 
uben hich he evas arrainned vas taken by Commiſſion I AMaii, . to the Judges of Aſſiſe, and oth 
Juſtices of Pe: ce in the [aid County, to inquire of all Murders &c. and that afterwards, dix en 
the 2d ay ſued anotiier Gonmuſſion, directed to the Admiral, and others, upon the Statute 25 s. cap. 
15. and this was ad Inguirendum tam ſuber Altum Mare quam ſuper Littus. Haris; by force of u "itch 
| he was indicted ↄt the eme Murder, All the juſtices held that the feſt Commiliion was re: vealed by 
the ſecond, and ſo the Indictment upon which 112 was arralgned was Curam non Judice; tor theſe two 
Commiſſions ure in reſvect of to ſeveral Authorities, the "firſt merely by the Com non Law, fl 


5 due 


other by the laid Ot; tut e and there:ore the Party Was diſcharg'd of the Indictmen it at the Sul: 
dne (Aieen. 


Mo. 121, 1. When the Sea fly WS and is ad Plenitndinem, the Admiral ſhall 
122. pl. 265 have Juridiction of every Thing done upon the Water between the Hh 
Ari 10 pe Water-Mark and the Low Water-Mark, Ly the ordinary and natural 22 
| Eecheoner, Of the Sea; and fo it was ad judg'd in Lacy's 8 Cale, that rhe. Felony 
8 C.-—— done upon the ad Plenitudinem Maris between the thigh W. ater-Mark 
and $6. vl. and the Low Water-Mark by the ordinary and natural Courſe of the 
159 © © Sea, the Admiral ſhall have Juriſdiction; and fo beriween the High 
I}: er- Mark and the Low Water-Mark the Common Law aud the. Aan 
raity have Diviſum Imperium interchangeably. 5 Rep. 10). a. Paſch. 
45 Eliz. B. R. in Sir Hen. Conttable's Cafe. „ 

9. Cook ſeid, that the Admiral jhould have no Juriſdiction where 4 
en may ſee from one Side to the ether; but che Coroner of the County 
{bail enquire of ris committed there; which was held ro be good by 
all other Juſtices; And he gave chis Difference, that where the Plat? 
was cover over with Salt Water out of any County or Town, there eff Altuii 
are; but where it is within any County, there it is not Altum Mare, 
bat che Trial ſhall be per Vicinetum ot che Town, Owen. 122, 123. 

Flich. 5, Jac. Leigh v. Burley. 
10. Great Queſtion was, if a Man committeth Pi- cy upon the Sea, 
and one karwing thereof, receiveth and coiutorteth the Defendant Wwithis 
the Body of the County ; if the Admiral and other the Commiſſioners, by 
Force ot 28 H. 8. cap. 16. may proceed by Indictment and Conviction 
againſt the Receiver and Aberror, inaſmuch as the Oflence of the Ac- 
cellary hath the beginning within the Body of the County, And it 
u as reſolved by them, that ſuch a Receive and Abettor by the Com- 
mon Law could not be Indicted or Convié &ed, becauſe the Common 
Law cannot take Conuzance of the original Offence. becauſe that 1: 
done our of the Juriſdiction of the Common Law; and by Conlz- 
quence, where the Common Law cannot puniſh the Prin: 'pal, the fame 
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| V V 
ws galh nar punith any one as accellary to füch a Principal, 13 Rep. 53. 
an pl. 21. Trin. 7 Jac. The Cale of the Admifalty. 5 
_ 11. Where a Man may ſee that which is dene of one Part and the other 
TY o the Mater c. in that Place the County may have Cognizance, and 
of it nay le tried by fury; Which proves allo, that that which may be 
101. tried by the Common Law, doth not belong to the Admiral's Juriſ- 
Mo. diction. 12 Rep. 80 Hill. 8 Jac. cites 8 E 2. Corone 399, and 
fans, that St amtord's Pleas of the Crown, lib. 1. fol. 51. citing this 
1 2 Book, ſays thus, viz. So this proves that by the Common Law before 
01 the Statute &c. the Admiral hall not have Jquriſdiction upon the high 
luit. Sea, which proves that the Admiral by the Common Law hath juris 
le it diction upon the High Sea, and conſequently that his Juriſdiction was 
tk by the Common Law, and then it is fo ancient, that the Commence- 
the ment cannot be known 3 fo that Ld. Coke ſays, he concludes that, 
Utra, chat his Authority did not begin in the Reign of Ed. 3. as Lambert, 
1 B upon uncertain Conjectures ſuppoſeth; tor if the Juriidiction had then 
began and been inſtituted, it would have appeared upon Record. 12 
15 —7... T. 
=o 12. The Admiralty ot England can hold uo Plea of any Contract, but 
Os ach as ariſethꝭ upon the Sea; No, tho it riſes upon any Continent, Port or 
8. cap Haven in the World out of the King's Dominions; lor their Juriſdiction 
1 is limited by the Statutes to the Seas only; tor the Admiral is tor the 
. Dea, and the Court for Maritime Cauſes, and therefore it any Stran- 
w, the ger or Other will ſeek Juſtice ar the Hands of the King of England, 
duit of tor Wrongs done him our of his Dominions, he muſt ſeek it in thoſe 


Courts that have Juriſdiction over the Cauſe, Now, if the Cauſe riſe 


at Land or in a Port (tor no Port is Part ot che Sea, bur of the Conti- 
nent) then he cannot ſue in the Admiralty, but in the Courts of 


2 Hith Common Law, which have unlimited Power in Cauſes Trantitory, 
Coui and then it muſt be fo laid, that it may give Juriſdiction, Refolv'd 
felony clearly by the whole Court. Hob. 79. pl. 103. D'acuna v. Jolliſf 
-Mark and Bingley. J 8 3 
of the 13. A Suit was in the Admiralty for taking Goods circa Cape de 
2 Hh Vert Super Altum Mare. A Prohibition was moved tor, becauſe it was 
Almi (1 the Port of Guinea when they were at Anchor, and every Port is with- 
Paſch. in the Body ot the Land, and not upon the High Sea. Coke Ch. |. 
ſuid, that perad venture the Ports there are not as the Havens are here. 
where 4 Doderidge ſaid, that there is not any Port there, but there are Roads, 
> Count] bur they are not within the Body of the Land bur in the Sea, and they 
ood by may be at Anchor in the Sea, and therefore a Prohibition was denied; 
e Placi But Coke ſaid, that if it had been within the Body of the Land the 
F Altuil Admiral ought not not to hold Plea of it. Roll. Rep. 250. Mich. 
1 Mare, 13 Jac. B. R. Willet v. Newport. 5 1 8 . 
22, 123. Ig. A Libel was againſt B. tor a Ship lying at Anchor at Lime- Mo 891. 
e goliſe. The Libel was in Nature of a Detinue at Common Law, and * 5 
he Sea, becauſe this was infra Corpus Com? and not within the Admiral's ſu— 1 5 


Dit hin 
ners, by 
niet ton 
the Ac- 

And it 
he Com- 
Common 
e that 1 
„* Conſe- 
"the fame 


(hut 


riſdiction, a Prohibition was granted. Cro. J. $514. pl. 27. Mich Prohibition 
JT : 
| | 2 Roll. Pep, 


49. Violett v. Blake. $ C and Prohibition granted; For by Doderidge Lyme Houſe, Hull &c. 
are within the Points of the Land, and out of the Juriſdiction of the Admiralty, and cited a Caſe in 
the Lime of E I. Avowry 192. and 46 E. 3. where Treſpaſs was brought for the taking a Ship 
at Hull, and the Mavor of Hull demanded Conuſance of the Plea and had it, and that the Book of | | | 


* 


SE 3. Corone 39) was denied by the Judges to be Law, 


rated. 


15. Plaintiff may ſue in the Admiral Court on a Cntradt it he ill 
ſappoſe it to be „hade in V irginia, but it he ſuppoſes it to be made in Eng- 
land, he may ſue here; But it Part of the Contract be made here and 
| Part over the Sea in Virginia, or upon the Sta, the Common Law only 
all have Juriſdiction 3 Per Jones |. who ſaid that theſe are the true 
Differences. 2 Roll Rep. 492, 442 Hill. 22 Jac. in Capp's Caſe. 
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16. Tis uſual in the Libel, to alledge ſome Contract to be ade 
ſuper altum Mare; Bur it the ſurmiſe be not true a Prohibition hal! 55 
granted. And Doderidge ſaid, it a Sp lies at Anchor, and wants [ _ 
tuals, and ſends to Land to J. F. to bring Vidtuals, aud then the (unten 
is made in the Ship, this is a Contract upon the Sea and theretore it 1; 
be tried in the Admiralty, but contrary, if the Contract is made wi), 
ly at Land, and the Victuals atterwards fear to the Ship. Latch, 1 
Hill. 1 Car. Godfrey's Caſe. | 
1 A Contract was made at Land, with ſevera! Seamen, to briys 
Ship from a Port in England to London, for a certain Sum of Money tg J 
paid to them. Upon a Libel in the Admiralty tor this Money, it was 
ſuggeſted for a Prohibition, that the Contract was made at Land, with 
with diverſe Jointly for a Sum in Gros, and ſo could not be within 
the ordinary Rule of Mariners Wages to be ſued for in that Court, be- 
cauſe there they may all join, and not be put to the inconvenience ot 
of ſuing ſeverally as at Law, but as this Concract is, they are to Sue 
jointly at Common Law; But the Prohibition was denied tor this muſt 
be taken as Mariners Wages, and thereſore the Admiralty have Jurit. 
_ diction, though the Contract was at Land; Beſides this Prohibition he... 
ing pray'd atter Sentence, tis Diſcretionary in the Court, to grant it 
bor not. 1 Vent. 343. Mich. 31 Car. 2. B. R. Anon. Es 5 
And North 18 In a Prohibition to ſtay a Suit in the Admiralty for Mariners 


on. J oY Mages; the Suggeſtion was, that this ſuit was founded on a Charter Pas. 
that uch 


— 


— 


us the t) made at Land, and not ſuper Altum Mare; but the Proh1v1tion was ge. 


Opinion of nied, becauſe Wages are not due ro Mariners for Labour done ar des, 


Hale Ch. J. and the Charter and Contract made on the Land, is only to aſcertain 
in his Tine hem. 3 Lev. 60. Trin. 34 Car. 2. C. B. Coke v. Creichet. 


on a Confe- | | | . . l . 
rence had between them at the D-fire of the Conrr of C. B. after the time that North was Ch. ſuſ. 
tice of this Court; And the next Day was alike Caſe, and like Eule mage between Middleton and 
Scolly. _ Ea „„ | To I 1 8 | 


Ivia. adds 19. Libel by two of the Mariners, viz. Parſer and Boatſwain againſt tan 
a Nota that of the Owners of the Ship, for their Wages. It was ſuggeſted tor a Prohi- 


it was fait bition, that the Contract was made at Land; And ſaid, that though Suirs 


by one of the 


| Admiralty had been permitted for Mariners W ages, yet that was When they all Joined 


that thy In the Suit to avoid the putting them to ſue ſeverally, as they mutt 
th: Suitbe do at Law; But here the Suit was by 2 only, and againſt 2, and there- 
unt 19002 tyre they ought not to have the Privilege ot Common Seamen, efpeci- 
e ally tince the Contract with the Owners is joint, and two only are ſued 


tiers, the. 


Court: whereby they will be charged with the whole. But a Prohibition was 


there is ner not granted, tor though the Plaintiffs were Purſer and Boatſwain, &&. 
o charge, yet they are Mariners ſtill, and may ſue in the Admiralty tor Wages, 


them with 


©: and the proper Remedy is there; but if they do not proceed according 
the Whole, p 155 Pq. EE 
dut only to their Law, the Remedy lies here. 2 Vent. 181. Prin. 2 \W.&M. 
20 their . 1 . | | | 
{7 9p0rtionavie Shares. 


12 Mod, 20. A Prohibition ſhall not go to the Admiralty for Mariners ages, 


1 1 V- though the Contract was made at Land; and the Court held that {or 


„ Coma the Convenience of Seamen the Admiralty has always been allow'd to 
Motion to hold Plea thereof but with this Limitation that if there is any fpectil 


discharge a Agreement, by which the Mariners are to receive their Wages, in any 


Nu! | 55 2 | Hos 
Due ora Other manner than Uſual ; Or if the Agreement be under Seal, fo as 8 
Prohibition 


bat the be more than a parol Agreement, in ſuch a Cafe a Prohibition ſhall de 
Nute was granted, and fo it was granted in this Caſe, 1 Salk. 31. pl. 1. Paſch. 
titcharged. F. W. & M. in B. R. Opie v. Child, & al'. 


\ % 
ut a Wote 


there added, that this was ſaid to be otherwiſe by the Court upen a Motion ir 8 R. Mick + 


ann in a Cate between Barr and Barr, which wa; moved by Mounragae, 


riners 
Par- 
as (le- 
t Sen, 
ertaim 


h. ju 


ton and 


ut t 
Prohi- 
h Suits 
joined 
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there- 
eſpeci- 
re ſued 
ion was 
in, &c. 
Wages, 
cording 
V. & NI. 
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21. It 12. IF. 3. cap. 7. Au rParacy's, Felontes and Robbertes, C0 
enrted upon the Sea, or in ax) Haven, River, Creek or Place, where the 
Admirals have Power or Furiſdiction, may be inquired of, heard and de- 


_ — 


- gerezined, in any place at Sea, or upon Land, in any of his Majeſty's Do- 
 putnions, Forts or Factories, 70 ve appointed by the Rings Commiſſion under 
ehe Great Seal, or the Seal of the Admira'ty, directed to any of the Admi- 


rats, V ice- Admirals, Rear- Admirals, Fudges and V. ice> Admiralty's or 
. "6 N * * 7 f 3 — : o ; 
Commanders of any of his Majeſty's Ships of N ar, and alſo to any ſuch 


Perſons 4s his Majeſty (all appant ; which Commuſſioners ſhall have Pow- 
er, 47 Warrant under the Hlaud and Seal of them, or any of them, to com- 
mit to Cuſtody any Perſon againſt whom information of Piracy, Robbery or 


Felony upon the Sea, fall be given upon Oath, and to call a Court of Hd. 


" eniralty on Shipboard, or upon Land, as Occaſion fhall require; which Court 
(ball conſiſt of ) Perſons at leaſt.— 2. If ſo many of the Perſons cannot 
conveniently be Aſſembled, any of 3 of them (wheredf the Preſident or Chief 
of ſore Hugliſb Lactory, or the Covernor, Lieutenant Governor, or Member 
of tus Majeſty's Councils in any of the Plamaticns, or Commander of oue 
of his Majeſty's Ships, is to ve one) ſhall have Power to call any other 


Perſons on Shipboara, or upon the Land, to make up the Number of 7. — 
3. Provided that no Perſons but known Merchants, Factors or Flanters, 
or Captains, Liewenants, or Warrant-Officers, in any of his Majeſty's Ships 
of War, or Captains, Maſters or Mates of ſome Engliſh Ship, ſball be able 
of Sitting and Voting in the ſaid Court, VV 

22. It the Subjects in enmity with the Crown of England, be Sailors 
on Board an Engliſh Pyrate with other Engliſh, and then a Robbery is 


committed by them, and afterwards are taken, it is Felony without con- 


troverſy in the Engliſh, but not in the Strangers; For they cannot be 


tried by Virtue of the Commiſſion upon the Statute, for it was no Pi- 
' racy in them, but the Depridation of an Enemy, tor which they ſhall. 
reccive a Trial by Martial Law, and Judgment accordingly, Molloy 


BESR > . 

23. If one ſteals Goods in one County, and brings them into another, 
the Party may be indicted in either County; But if one commits Piracy 
at Sea, and brings the Goods into a County in England, yet he cannot be 


indicted upon the Statute, tor that the Original taking was not Felony, 


whereot the Common Law took Cognizance. Molloy Jo. cap. 4. 
8. 30. „ 8 . Fo | 


* 0 — 


G.) Of what Things they may hold Plea 


is taken away, and the Jurisdictton changed thereby, Hobarts Re- 
ports 287. C. 268. between Palmer and Cope. : 


571 


——— ——— . — pom mo — — — 


— 


r 


t. F a Ban makes an Agreement with another ſuper altum mare Hob. Rep. 
to carry Goods to Parts = rg the Sea, and after this Agree- 19. pl. 104. 
ment is put in Writing, and ſealed in a Place beyond the Seas upon and 212 pl. 
che Land, the Court of Avmiralty ſhall not hold Plea upon this *, © 
Agreement, for by the putting of this into a Deed, the Agreement © 


2. But it had been orherwiſc, if the Agreement had been put Hb 212: 


| in Writing without Sealing thereof. Hobart's Reports. 3% eg 


3. Ik an Agreement be made upon Land ro carry ſome Goods be- 


yond Sea, and after the Goods by Negligence are damaged with Salt 


pl. 104 & 


Water upon the High Seas, pct the Court of Admiraity cannot hatd 212. p 


| J-lea of this; For though the Breach was upon the Sea, pet there 27 
duight to be another Act allo to concur to make a Suit, fcilicer the 
| Contract, which Suit is intire, and therefore the Common Law 
hall prevail. Dobert's Reports 28). C. 268. between Palmer and 


4 It 


/ # 7 
4 5 * 3 
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512 Court of Admiralty. 


IT cied 4 It an Agreement be made in Malaga, or other Place beyond che 
. ©. Seas, the Court of Admiralty ſhall not hold Plea thereof. Hobart 
hibition was Acports 257. between Audely and Fernings CAR 209. 

ranted, be- 1 e | aj | | 
Gaſs it appeared that the Agreement was made in the Iſland of Malag2.—-S. C. cited Hob. 59, 9, 
in pl. 104. Mich. 9 Jac. C. B. in Caſe Palmer v. Pope. 8 . 


4 Inſt. 134, 5. They cannot hold Plea of * Wreck, for this is exprelly pra. 
Sp dos Hibited by the + Statute, Mich. 15 Car. B. R. between the 
it ie not Lord Admiral and n, per Curiam reſolved, and a JSrohibic: 
Material on granted where it was ſuppoſed to be Flotſam; And the Jolaintiff 


ec pie  hibition granted. 

um & Refluxum Aquæ, but whether it be upon any Water within any County. | | 
* Nothing ſhall be ſaid Wreck, bur ſuch Goods only as are caſt or left upon the Land by the 

Sea; Ouze Naufragio ad terram appelluntur. 5 Rep. 106, a.——— It ſhall not be tried in the Ad. 

miral Court but before the King's Juſtices at the Common Law,; becauſe the Wreck is ever ca 

upon the Land. 2 Inft. 168. 5 n 3 | 
+ Viz. by 15 R. 3. cap. 3. — See(E.a) pl. 6. S. P. 


wherher the any Defendant there ſurmiled it was Wreck, and thereupon a ro 


Hob. 212. 6. Tf q Subject of the Ring of Spain commits certain Crimes againſt 
Jüch his King, for which all his Goods are confiſcated, and after he comes 

Jac. S. C. into England with his Goods, and ſells them here tu a Subject ok our 
Da brownl. Ging; the Ambaſſador of the Ring of Spain cannot lue in tbe 
a, dir n Admiratty Court for the Goods againſt a Subject of our Ling; 
Lebe tor though the Goods were confiſcated, pet naw the property, tall 
the Goods hot be queſtioned but at Common Law. eports 2 01 
| were for- e the Ambaſſador of the Ring of Spain v. 4 a the 


feired on Uke between Bon Pedro and another, Hill, 9 Jac. | 
Sea, and the- Sir John Warts, who was the Vendee was not made a Party to the Suit, yet in as much az 
he bought them in Market Overt, and that by this Suit the Property will be drawn in Queſtion in the 
Admiralty, where it was proſecuted in the Name of the Spaniſh Ambaſlador, a Prohibition was grant- 
ed — 5. C cited Hob. 49. pl. 104. that a Prohibition was granted; For the Property of Goods 
nere at Land muſt be tried by Common Law, however the Property is guided. —Se: (E a) pl. 9. 


Tat, 188. JI. Creamer querens v. Toak/ex Defendant, The Caſe was entered, 
JJC . 
pals brought 8. Special Actions brought upon the Statutes of the 13 R. 2. cap. 
tor breaking 15. & 2 II. 4. cap. 4. for proſecuting of a Suit in the Toltrt of Admi- 
ne Jorg ralty, where they had no Juriſdiction to hold lea; and if one who 
8 proſecutes there as Attorney für another, (as the Cale was) ſhall be 
Sails, te an Dffender againſt the laid Statutes ; and where the Statutes give 
Detendant an Action by way of Wrir, and an Action is brought here (as the 
puſified by Cale was) by way of Bill, if this be good or not, [was the Queſtton.] 
uote 9: Upon this Action brought, and ſpectal Verdict found, two 
Admiralty Doints were made. RT er : 
ro arreſt the 10. Fltſt Point upon the Juriſdiction of the Admiralty though 
28 and the Contract be beyond Sea, Vecaule it 1s to be performed in London, 
Ae eg 2 Kb to be paid in London, if the Admiral here ought 
F to have Juru didcion? 5 „ 
| whereol he 11. Second, Ik he that proſecutes only as an Attorney there, ſhall 
entred. into be puniſhed within the Statutes for this Offence z —_ 
and area away the Sails, Quæ eſt eadem Tranſgreſſio. It was objected that the breuking the Ship 
is not anſwered, and that the Warrant does not give him any Authority to carry any Thing away. But 
the Court held the Plea good erough, becauſe the entring into the Ship is a breaking of it in Lau, 
_ a5 a Clauſum Fregit &c. and likewiſe he may carry away the Sails, that being the Manner of their Pro- 
ceedings and grounded upon Reafon, becauſe he cannot in ſalvo cuſtodire unleſs the Sails are carried 
uu . — Godb 385. to 390. pl 474 S C argued ſed Adjornatur, and by the Points there argued 
ems that the following Pieas of 8, 9, 10. and 11. belong to this Cale of pl. 5 and that they 


ſhould have been all join'd. 3 Lev 352. Paſch 5 W & M. in C. 8. Sands, qui ram & „. 
Child, Franklin and Leach, who had ſued in the Admiralty as Agents in the Eaſt India Company +» 
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„6% P — 2 
— 


rr, 


- 53 


* 


— — ——  —— — — . — cc _ — — — — — g 


iy the Plaintiffs Ship from going to the Fait Indies, and paid all the Fees of the Proſecution, and 


thereupon the Ship was ſtaid. After Judgment for the Plaintiff in C. B. Error was brought in B. R. 
where all the Matters argued in C. B were argucd again ſeveral Times in B. R. And itt, That all 
this being done on the Behalf of the Company, tie Action ought to have been brought againſt the 
Company, and not againſt the Deftcndants their Servants. But this was over-ruled by both Courts; 
or iſt, this is not like the Cafe in Godb. 385. where one ſued in the Admiralty for another by War- 
rant of Attorney of his Agent; For here it is not found that they have any Warrant of At- 


rorney, and they may do it of their own Heads. But 2dly, if it was by Warrant of Atror- 
ney of the Company, yet this will not excuſe the Matter; becauſe a Warrant of Attorney, though 


of the King himſelf will not excuſe the doing an illegal Act; For though the Commanders 


| are Treſ- 
-aflors, ſo are the Perfons alſo, who do the Act. —4 Mod. 176. to 18a. S. C. 


12. Jfa Man of Frizeland ſues an Engliſhman in Frizeland before the DALY 


Governor there, and there recovers againſt him a certain Sum; upon Fol. 530. 


which the Engliſhman not having ſufficient ro faristy tif, comes 1ato SOC cine. 


England, upon which the Governor ſends his Letters miſſive into Eng- Lev 267. 
land, omnes Magiſtratus intra Regnum Angliæ rogans, to make Exe- Trin 21 Car. 
cution of the ſatd Judgment. The Judge of the Admiralty may 2. B. E in 


execute this [Judgment by Impriſonment of the Party, ann he thall not 5 _ ol 


be delivered by the Common Law; for this is by che Law ot Na- gory ; which 


tions, that che Juſtice ot one Nation thall be aiding to the Juſtice of was a Con. 


another Nation, and for one to execute the Judgment of the other; ** 


made at la- 
laga 1nSpain, 


2 


and the Law of England takes notice ot this Law, and the Judge 
of the Admtralty is the proper Yagiſtrate for this Purpole, fur he 7e Aer. 


only hath the Execution of the Ctvil Law within the Realm. Paſch./ reg into 
1 Jdc. B. B. Witr's Caſe, reſolved Upon an Habeas Corpus, and⸗ Ship there, 


er an | and carry 
remanded, 1 
„ 8 55 | 3 „ ¾ ið i ther Place; 
On a Libel in the Admiralty there it was ſuggeſted for à Prohibition, that the Contract was made 
upon the Land, to which it was anſwered, that though it was ſo made, yet &pon the Surt in the Admi- 


ralty of Spain Sentence was given, and the Suit here is only to have Execution of the Sentence here, 
and in ſuch Caſe no Prohibition lies; and to this the Court inclined ; But then it was faid, that 
the Sentence in the principal Caſe Tere in Roll was not peremptory and final to pay any Thing for Non- 
performance, but was Interlocutory only, that he ſhall receive and bring the Goods according to the 
Agreement, but here the Suit is for Damages for not receiving and carrying, for which Action on 
the Caſe lies; Whereupon it was ruled, that the Plainti& declare upon the Suggeſtion, fo that upon 


the Pleading the Matter may come judicially in Queſtion —— Sid. 418 pl. 1. S. C. that this <vas 
on a Sentence in the Alcade, which is the Admiralty at Malaga, and a Prohibition was granted for the 
ſame Reaſon, and alfo, for that the Alcade is not as Admiralty here; And on another Motion after- 


wards for a Conſultation, the ſame was not granted forthe ſame Reaſons. —— Vent. 32. S. C. and 


becauſe the Septence was not compleat, but only an Award that the Merchandizes ſhould be re- 
ceived ; A Prohibition was granted. 1 | „ 35 | 


ton a Judgment given in the Court of Admiralty they may fate out an Execution thereof in foreign Parts, 


as in France &c. Per Dr. Steward, who at the Deſire of the Court of C. B. delivered his Opinion 


there. Godb. 260. pl. 359. Mich. 10 Jac, in the Caſe of Greenway v. Barker, 


13. Ik a Merchant of Holland brings Treſpaſs agatnft J. S. for a 
Ship laden with Merchandtzes, & quia non liquet quæ bona fuerunt in 
Navi prædicta, quando de partibus Hollandiz verſus Regnum iſtud 
iter ſuum cepit, Mandatum ett Comiti Hollandiz, quod per probos & 


Legales Homines & Mercatores Terræ ſuæ, ubi prædictus querens ſe 


in Mari poſuit inquirat diligenter quæ Mercimonia carrucara fuerunt cc. 


& Inquiſitionem aperte & fideliter factam remandet Domino Regi. t. 


22 Ed. 1. Liber Parliamentorum 65. vd. 
14. Libel before the Mayor of Hull as Admiral there againſt an Ad- 


i mmniniſtrator for 51. for Smith's Work done for the Inteſtate, in mending 4 


Ship for him, and faid, that he arreſted the Ship within the Admiral of 
England's Juriſdiftion. The De fendant pleaded fully adminifires. A Prohi- 
bition was pray'd, 1ſt. Becauſe it is not thewn that the Ship was arteſted 
within the Juriſdiction of the Mayorof Hull. 2dly, Becauſe Action on the 
Caſe lies at Common Law for this Debt. 3dly, Becauſe the Plea of e 
adminiſtred is triable only at Common Law ; and tor thete Reaſons a Pro- 
88 was granted. Litt. Rep. 166. Mich, 4 Car. C. B. Aſhton's 
aſe. 3 
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5 14. Court of Admnuralty, 
Keb. 694. 15. On a Motion for a Prohibirion co a Suit in the Admiralty 5 
. 8 Mariners Wages, it was agreed, that 1t a Hip does not return out periſh; 


7 0 by Tempeſt, Enemies, Fire &c. the Mariners loſe their Wages, 102 
ſeems to be Other wife they would not endeavour nor hazard their Lives to preſer;; 
S. C. and the Ship. Sid. 179. pl. 14. Hill. 15 & 16 Car. 2. B. R. Anon. 
becauſe it | | 1 | 5 
was founded on a Specialty made on Land, and the Cuſtom of Merchants is, that unleſs rhe Ship cams. 
home no Wages is payable to them, and conſequently not to thetr Executors or Administrators, anc 
this Plea was diſallow'd in the Admiralty, and fo it is ſugrefted, the Court granted a Prohibition ng. 
withſtanding Sentence and Appeal, it being contrary to a Verdict at Law and not had on dues Progh, 
but contrary to the Plea pleaded. | OS Tipu ö 
A Prohibition ſhall not go to the Admiralty to ſtay a Suit there for Hariners Mages, though the 
Contract were upon the Land. Firſt, it is more Convenient for them to ſue there; becauſe they may 
all join. Again according to their Law, it the Ship periſh by the Mariner's Default, they are th 
loſe their Wages; therefore in this ſpecial Caſe the Suit ſhall be ſuffered to proceed there. Ve. 
146, Trin. 23. Car. 2. B. R. Anon. . e | 


16. A part Ouner of a Ship ſued the other Owners for bis Share of ty 
Freight of the Ship which had finiſhed a Voyage; but zhe other Owner; 
did ſet her out, and the Plantiff would not join with the reſt on ſetting her 


our, Or in the Charge thereot ; whereupon che other Owners complained 


thereupon in the Admiralcy, and by Order there the other Owners gate 

Security that it the Ship periſhed in the Voyage, to make good to the 

 Plaintiti his Share; and it ſhe returned to reſtote his Share or to that 

Effect ; And in ſuch Caſe by the Law-Marine and Courſe ot the Adini. 

ralty, .de Plaintiff was to have no Share of the Freight. It was relerred 

to Sir Lionel Jenkins to certify the Courſe of the Adiniralty who cerci- 

fed accordingly ; And that it was ſo in all Places, and otherwiſe there 

could be no Navigation; whereupon now the 13th of July the Plaintii 

was diſmiſt. 2 Chan. Caſes. 36 Trin. 32 Car. 2. Anon, 

Show. 13. 17. The major Part of the part Owners of a Ship agreed to ſend her a 

$ C. but Voyage but the others diſagreeing, the major Part according to the com- 

> Ao A mon Uſage ſuggeſt this in the Aamiralty Court, aud then (as uſual) they 

—_Cumb. order eertain Perſons to appraiſe the Ship, and then the major Part enter int: 

109 Knight a Recognizance jointly and ſeverally to the others in a Sum proportionable to 

v. Perry their Shares againſt all Adventures, alterwards B. one of the diſagreeing 

wo 5 Partners took out a Sci. fa. againſt K. upon the Recognizance, and Sen- 
and a Pro- 53 . , . | Fi 5 

Mibirin tence was had againſt him in the Admiralty Court. K. mov'd tor a 

granted. Prohibition, for that the Admiralty had no ſuriſdiction in this Cafe, 

and io all was done Coram non Judice ; And the whole Court held that 

the Admiralty had no Conuſance of this Matter, and thereupon a Pro— 

hibition was granted. Carth. 26. Paſch. 1 W. & M. in B. R. Knight 

| V. Berry. 1 | e | f | „ Es 5 

Carth. 166. 18. in Caſe of Mariners Wages the Admiralty has Juriſdiction. They 

„ anda” map [ell the Ship and the Sails and Tackle are part ot it, and remain part 

Prohibition | 2 4 | : | IP; ; * 

rated on When they are on Shore, and they may proceed againſt them; Bat if 

amending Property be pleaded they muſt and will allow it, 1t it be pleaded otherwiſe a 

the Sug. Prohibition will be granted; Per Holt Ch. J. whereupon the Suggeltion 

Veltlon by was altered, and an offer alleged of a Plea claiming Property, and that 

. ot the Plea was refuſed, and then a Prohibition was granted. Show. 177. 

the Plea.— 179. Mich. 2 W. & M. Edmondſon v. Walker. one 


Show. 199: 3 FFF 
adds a Note, that their Courſe is not to receive a Plea without bringing the Sails into Court, viz. 
into the Cuſtody of the Othcer ; and then they will admit a Claim and Conteſt of Pro- 


DEertey, 


„2 Mod, 19. The Mate ſued the Maſter for his Wages in the Admiralty, and 
445 Grant Mr. Raymond moved for a Prohibition, becauſe the Maſter humic! 
8 oy” could nor ſue there, and the Mate was not in Nature of a Mariner, but 
it on2ht was to ſucceed the Matter it he died in the Voyage. Denied per Hol: 
to £0 5 de Ch. J. for che Maſter contracts with the Owners, but the Mate contract: 
(aic ef a2 | | | WIE? 


Þ 
q 
a 
N 
5 
1 
2 
g 
„ 
E 
0 
* 
"4 
0 
* 
+ 
1 
. 
LY 
* 
* 
” 
3 
— . 
© 
Y 
„ 
2 
* 
x2 
* 
4 
78 
= 
7 
* 
— 
"I 
* 
4 
— 
8 
„ 
+ 
„ 
—=* 
* — 
— 
5 
4 
* 
"— 
* 
* 
7 
<A 
4 
8 * 
5 
4% 
- 
5 2 
. 
3 
. 
Ex. 


r 


BI EC LPN Ir Pa Uh OY pr 9 TOS Ls A EOS 
e ee NESS Hd ER 


Ir 4 
aſe, 
that 
ro- 


igt 
"hey 


Part 
ut if 
riſe 1 
ſtion 
that 
177. 


t, vit. 
s | Pro- 


and 
mſolt 


F n 
R . , 1 r . Se SS Wage Te 2 
$4 * . Kt Ly REAR P e an 9 
““ W * ROY 2 3 * 1 LS” Ne? n 8 9 
6 9 . 3% its oe ee Coe r a ' : 

RE ] 

x Ri 4394 wx 7 ed oe Pe. 9 * 

r N 9 4 


uch a Power, and conſequently have 
Incident, yet it being a Matter ot 


the Captor for Damages for the Hurt the Ship received in the Port. / 
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becauſe 7he original Cauſe 
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Court of Admiralty. — 


with the Maſter tor his Wages as the teſt of che Mariners do. 1 Salk. Maſter, but 

5. Trin. 12 W. 3. B. R. Baily v. Grant. | otherwiſe in 
33: pl 5 5 3 | ly v. Grant | Caſe of Ma- 
riners, and the Mate being a Mean between both it was doubted, but the Court inclined to conſider 
him as a Mariner, becauſe he is hired by the Maſter as other Mariners are ; but the Maſter is put in 


the Owners. And afterupon Conterence with C. B. where a like Caſe was under Conſideration, it was 


ruled that no Prohibition ſhould go. Lord Raym. Rep, 632, S. C. ruled accord- 
ingly. | 5 | 
20. By the Courſe of the Admiralty they decree, that where there 


are ſeveral Owners of a Ship, and ſome are for freighting and ſome againſt 
it, that rhe Majority ſhall prevail, giving the others Caurion for their re- 


ſſcective Parts againſt all Riſques, which was done in the preſent Caſe, 


and the Ship being loſt, they Iibell'd for the Caution and had a Sen- 
tence; And upon a Motion for a Prohibition, ſuggeſting, that this Cau- 
tion was given at Land, and that all Matters of Property are to be or- 
der'd by the Common Law; The Court ſeem'd ſtrong that they had 
uriſdiction over the Caution as 
Conſequence and never yet de- 
termin d they granted a Prohibition, and directed them to declare upon 
their Suggeſtion. 6 Mod. 162. Paſch. 3 Ann. B. R. More v. Row- 


. —_—_— 21 3 —_ 5 * 
— — TIRE. — 


1 f ; 7 N 3 


(B. 2) Court of Admiralty. Of what they may 
hold Plea in reſpect of the Things. Incideats and 


. {NNE Butler, and others, upon the Sea near the Coaſt of Suffolk | 


: robb'd the Oucen's Subjects, aud brought the Goods into Norfolk 


where they were apprehended. Ar the Norfolk Aſſizes Wray Ch. J. 


and Periam J. were of Opinion, that becauſe the Common Law did not 


take Notice of the original Offence, (viz.) of the Piracy, therefore the 
bringing thoſe Goods to the Land which they had taken by Piracy on 


the Sea, did not make the ſame puniſhable at the Common Law, and 


thereupon they were committed to the Vice-Admiral of thoſe Counties. 


13 Rep. 53. cites 28 Eliz, Butler's Caſe. 


2. One who had Letters of Marque &c. in the Dutch War, took an Sid. 36). 


 Oftender at Sea inſtead of a Dutch Ship, and brought her into Port, and Pl. 3. Tur- 
| libell'd againſt her to have her condemned as a Prize; bur ſentenced Smith, 8 C. 


there that ſhe was not a Prize; whereupon the Offender libelPd againſt but not ex- 
"A actly &-P. 


Prohibition was moved tor, becauſe the Suit was for Damages done in — 2 Keb. 


the Port, for which Action lies at Common Law; but it was denied, . 

being a taking at Sea, and the carrying into they, Nears, 

Port in order to have her condemn'd as Prize but a Conſequent there- S. C and 
of, not only the Original, but the Conſequents alſo ſhall be tried there, 14. 36. 
FP BETS e pl. 16. S. C. 
Lev. 243. Trin. 20 Car. 2. B. R. Turner v. Neale. & 8. P. and 


Þ | TDs per Cur, 
the Rule for Prohibition was diſcharged, _ 


3. Goods were taken by Pirates as the Libel ſuppoſed, and condemn'd in Vent. 153. 
Scotland; but it appeared that they were Contravand Fuds, going to rhe Radley e, 


Dutch in the War between the Dutch and Englith, and taken by a Eslehicld, 


1 f S. C Was 
Scotch Man of War. The Goods were afterwards brought into England an Action 


aud ſold, and a Suit was for them in the Admira/ty Here after th 


e Sale. upon the 
"The Stat 13 R. 
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516 Court of Admiralty. 


2 A Ihe Court agreed that this is not within the Statute [13 R. 2. or II. 4. 
and 2 11. 4. 


cap. 11 for Pn . | . | 2 
2 2 the aud the Condemnation in the Admiralty ot Scotland alters not the Ca. 


Plaintiff in as to the Juriſdiction of the Court, but was pleadable in the Admiralte 
=— cru in England. But neither this nar the Sale at Land will alter the Ju. 
Salty ar © EIT . a > FOI Rel 6 . 

the Ship M. riſdiction, the original Matter being Piracy, which all comes in Que- 
pretending 


ſhe was and depending on it. 2 Lev. 25. Trin. 23 Car. 2. B. K. Ridley 


tice, where- | 


as the Plaintiff bought her Infra Corpus Comitatus. The Defendants pleaded Nor Guilty to the Ac. 


tion, and upon the Trial would not examine any Witneſſes, but prayed the 4 e of the Court, 
who ſaid there was good Cauſe upon the Libel, (which now they muſt take to be true) in the fr 


Inſtance for the Admiralty to proceed. — 2 Saund. 259, 260. S. C. held, that the Defendants 
were not within the Penalty or Meaning of the ſaid Statutes; and denied. Hob. 48. and 115. Bingley's 


Caſe. — 2 Keb. $28, pl. 48. Radley v. Whitwell, S. C. & S. P. agreed. 


4. Libel was for a Ship taken by Pirates and carried to Tunis, and there 
| ſold. A Prohibition was prayed, for that che Ship was ſuld at Land, and ſo 
that Court had no Juriſdiction, Per Cur. in regard it was taken by 
Pirates it is originally Within che Admiral's Juriſdiction, and fo con- 
tinues, notwithſtanding the Sale afterwards at Land; otherwiſe where 
a Ship is taken by Enemies, tor that alters the Property. But becaulc 
no Mention was made in the Libel that the Ship was taken ſuper aitun 
Mare, and though there was very much contained therein to imply ir, 
yet the Court held that to be abſolutely neceſſary to {upport their Ju. 
riſdiction. 1 Vent, 308. Paſch. 29 Car. 2. B. R. Ridley v. Eggles- 


1 ___ & 5. Wherever they have not original Furiſdiction of the Cauſe, though 


S. b. per there ariſes a ©ueſtion in it that 1s proper for their Conuſance, yet that al... 
Holt Ch. J. ters not, nor takes away the Power of the Common Law; But it they 


have Juriſdiction of the Original, though a Queſtion ariſes proper {or 
the Common Law, yet they ſhall try that; and after Sentence, it it ap- 
pear that the Matter contained in the Libel is triable at Law, we will 

grants a Prohibition; Per Holt Ch. J. Comb. 462, 463. Mich. 9 W. 
23. B. R. in Caſe of Tremoulin v. Sands. F 

« Mod. 238. 6. W. built a Ship and launch'd her, and after pox a Treaty with B. 


>. C. men- for the Ship, but before any Bill of Sale executed, B. hires O. and other SC. 


N rac men to launch and rig the Ship, and to go a Voyage propoſed with him, and 


by the ſends them aboard, and W. permitted them to come aboard, and there they 
Builder continued 4 Months fitting the Ship out to Sea, but ſome Difference ari- 
88 ns: z ling between W. and B. the Treaty broke off, and the Seamen were diſ- 
Prohibi. miſſed, who libell'd againſt the Ship for their Wages. The Detendanc 
tion was de- ſuggeſted for a Prohibition, thre the Work was done Infra Corpus 
nied. The Com? &c. and that the Ship did not proceed in her Voyage, bur the 
2 Prohibition was denied; for W. the Builder, by permitting the Sea- 
ond have men to be put on board, conſents to the Charge upon the Ship, and by 
deen ober- his own Act makes it liable to the Wages; and there is no Reaſon to 
«<ije if 28 conſider the Builder; tor when he truſts the Contractor fo far as to let 
Kerainer 0 the Seamen go aboard, there is no Reaſon to help him. 2 Ld. Raym. 
b ben Rep. 1044. Mich, 3 Ann. Wells v. Oſman. 22 . 


had been 
ny to do 
ie Mori in tbe Harbour. 


0 


0 


Mlaaſter 
ter in all publick Cates, Mo. 776 pl. 1076. t Jac, Waltham v. Mulgar, 


his own Debts. Sh 


tion (A) pl 1. — 2 Sid. 161. Trin. 1659. Wat ſon v. Warner, upon a Charter- Party between the 


Court of Admiralty. 


C) Admiral Law. 


. IF the Owner of a Ship victuals it, and furniſhes it to Sea with Letters * The Caſe 
ot Repriſal, and the Maſter and Mariners, When they are at Gu 75 
Sea, commit Piracy upon a Friend of the King, without the Notice, Ship 15 


or Aſſent of the Owner, pet by this the Owner ſhall loſe his Ship by he Time 
the Admiral Law, and our Law ought to take Notice thereof. Trin. of Queen 


- * 3 Jac. B. K. per {opham. Trin. 12 Jac. B. per Winch, ſatd Fi fvr- 
| that he had known it to be fo allowed. + Pill. 13 Jac, B. K. 21 
Jac. held by Coke in the lower Pouſe of Parliament. Tanersot 


niſhed it 


| | | Marone to 
take the Goods of the Spaniards, the Queen's Enemies. The Mariners and Solders, without his Di- 
rections, took a French Ship and the Goods in it, the Frenchmen being in Peace with the Queen. 
The Point was, if the Owner of the Ship ſhould anſwer for thoſe Goods? It was faid by Popham 
Ch. J. that where the Maſter ſends his Servant to do an unlawful Act, there the Maſter ſhall auſwer 
tor the Servant, not where he ſends his Servant to do a lawful Act, as here, the taking of tie Guy: 
of the F Enemies; there, although he miſtakes and takes the Goods of the Queen's Friends, 

all not anſwer for the Goods. Quere, for that the Civil Law is, that the Maſter ſhall a: 


2. Tf the Maſter of the Ship pawns the Ship ſuper altum Mare, Hob. 17, 
({cilicer Hipothecando) tor "Tackling and Victuals, without the A ſſent Hoy 50 23 
ol the Owner, pet this ſhall bind the Owner by the Admiral Law ; Cas C. 
for this is allowed for the Neceſlity, and our Lam ought to take — 510 


Motice thereof, Tr. 12 Jac, B. between Barnard and Bridgman, per 918. pl. 


Curiam, Hobart's Reports 17. the ſame Cale; but it was there 31, © 
relolved, that it had been otherwiſe it the Maſter had pawned it for cord. 


Hy potheca 55 


Maſter and another concerning Fraight, a Libel was exbibited in the Admiralty, bur it was tofified 
tor a Prohibition, that though the Ship ſhould be liable for Things hought by the Maſter neceflary for 
the Ship, as Ropes, Sails &c. yet it ſhould not be liable for Things collateral, as a Covenant for 
| Lading. Newdigate J. ſaid, that by the Rules of the Admiralty they may attach not only the Ship, 
| but the Perſon alſo, as it had been lately agreed; bur that to do fo in the principal Caſe would be pe- 
rilous, if the Maſter, who is not Owner, but receives Wages of him, ſhall make the Owner liable ro 


his Charges upon the Ship; and therefore ordered a Suggeſtion to be put in that the other might plead 
or demur. See Tit. Hy pothecation. e 1 ; ” 


3. Ik an Infant, being a Maſter of a Ship at St. Chriſtopher's be- Molloy, lib. 
vond Sea, by Contract with another, undertakes to carry certain Goods 2 Pes, 


Tg - ws | : E | | 8. 2. . 
trom St Chriſtopher's to England, and there to deliver them, but doesg 8 cites 


| not afterwards deliver them according to the Agreement, but waſtes 
and conſumes them, he may be ſued kor the Goods in the Court of 
Admiralty, though he be an Intant, for this Suit is but in Nature 


of a Octinue, or Trover and Converſion at the Common Law. 
Jaſch. 11 Car. B. B. between Farnes aud Smith, per Cilttam, 4 


Drohibition denied for the Caule aforeſatd. 


4. Ika Man commits Piracy upon the Subjects of another King, Hob 9 pl. 
who is in League with us, and brings the Goods into England, and 72 . 


Sale ſhall not bind, but that the Owner may re⸗take them, pet by Trin 41 
the Common Law this Sale (hall bind him, and the Lam of then c 6. 
Admiralty ought to take Notice of this. Mich. 13 Jac. B. in % 8% 


Goods taken 


Richard Bingley's Caſe, per Curiam, and there ſaid per Warburton, r $< were | 


that this was the Cale of the Perchants of Barnitaple ruleg. fold at > 
| | | and to the 

Maſter Cf the Ship, who was not preſent at the thing. Allthe Court reſolv'd, thit a Suit in the Ad- 
| « 5 miralt/ 


to Sea, with 


——2ce Pit. 
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Court of Admiralty. 
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> 1 mo . | | | . | I . s | . 
miraity well lies; tor when the Goods are tortiouſly taken on the Sca by Piracy, it gains not an, 


Property in them againſt the Owner; and being ſold on the Land, unleſs in a Marker overt, does 10% 
alter the Property againſt the Owner; and the Owner finding them in his Poſſeflion is ſufficient ; je, 


— cw. 


© 


though the Admiralty has no Authority to medole wwith Things upon the Land, yet when the original Cauſe a. 


ſes on the Sea, and other Matters happen on the Land depending on the original Cauſe, thoſe Matters, thius; 
dene upon the Land, ſball be tried in the Admiral's Court; and this Sale, though made in a Market oper: 
being void becauſe it was made to the Owner of the Ship, and Party to the Charge thereof, and ſo t 
de intended Party ro the Tort, a Conſultation was awarded. 2 Saund. 20. Mick, 22 Car. 2 in 
Caſe of Radley v. Egglesfield, the Court dented the Caſe of Bingley in Hob. 58. and ſaid, that Where 
a Spoliation upon the Sea is the original Foundation of the Suit in the Admiralty, the Admiralty ſhall 
. to try and determine it notwithſtanding any other claims Property by Sale made upon the 

and after ſuch Spoliation ſuppoſed to be made. —— Vent. 308. Paſch. 29 Car. 2. B. R. Anon. S. P 
of a Ship taken by Pirates and fold at Tunis held accordingly, but that otherwiſe it is where à 
Ship is taken & by Enemies, for that alters the Property, and that ſo was the Opinion of Ld. Hale in 


Egglefield's Caſe, contrary to Ld, Hobart in the Spaniſh Ambaflador's Caſe, 78. and cited Cro. E. 685. 


But afterwards it was obſerved upon the Libel, that no Mention was made that the Ship was taken Su. 
per altum Mare, and though very much was contained therein to imply it, yet the Court held it to be 
abſolutely neceſſary ro ſupport their Juriſdiction. | To 

* 2 Brown] 11 Mich 8 Jac. B. R. Weſton's Caſe, S. P. anda Prohibition granted, and cites - E. 


4. 14. — Firzh. Barre, pl. 90. cites S. C. that in ſuch Cafe the Captor ſhall have the Ship, and 
nor the Admiral, nor the Party whoſe Property it was before, becauſe he came not 


not the Kino 


N 7 


freſhly the ſame Day that it was taken from him, before Sun ſet, and claimed it. 


5. The Civil Law is, that if 7wo Ships meet at $24 together, alt hon 


they do not go forth as Conſorts, and the one Ship in the Preſence of the cther | 


tales a Ship with Goods in it, the other Ship ſhall have the Moicty, or 


one half of the Ship and Goods taken; for although it did not take the 
Ship, yet the Prefence thereof there at the Time of the taking was a 


'Terror to the other Ship which was taken, fine quo, the other Ship 


could nor be fo ealily taken. 2 Le. 182. pl. 224. 32 Eliz. C. B. So- 


mers v. Buckley. 


6. The King of England being in Amity with the King of Spain, and 


the Hollanders &c. and there being an Enmity between thoſe of Hol. 
land the Spaniards, one of Holland, upon the High Seas, in Aperto Prelio 


took the Goods of a Subject of Spain, and brought t hem into England infra Corpus 


Comitatus, and tor that the Goods were in Solo Amici, the Spaniard li- 


bell'd tor them in the Admiral Court; Bur it was reſolved per tot. Cur, B. 


N upon Conterence that the Spaniard had loſt the Property ot the Goods 


tor ever, and had no Remedy for them in England; tor he that will ſue 
tor Goods robbed at Sea, ought by Law to prove two Things, 1ſt, 


That the Sovereign of the Plaintiff was, at the Time of the Taking, 
in Amity with the King of England. adly, That he that took the 
Goods was, at the Time of the Taking, in Amity with the Sovereign 
of him whoſe Goods were taken; for every Enemy may lawfully take 


ot another, and therefore the Spaniard could not be guilty of any De- 


pri vation or Robbery, but of a lawtul Taking; and it was, reſolved 
lurther, that the Goods ſo taken being within this Realm intra Corpus 


Comitatus in ſolo Amici, if the Spaniard ſue for them Civiliter in the 
Court of Admiralty, that a Prohibition ſhould be granted, and that it 


thould be determined by the Laws and Statutes of England, and not by 
the Civil Law. 4 Inſt. 154. cap. 26. cites Trin. 2 Jac, 


7. An Engliſh Ship is taken by an Enemy, and is atterwards retaken a. 


gain by an Engliſbman; the Owner of the Ship cannot ſue for it in theAd- 


miralty, becauſe the Ship was gained by Battle of an Enemy, and nei- 
ther the King, nor the Admiral, nor the Parties to whom the Property 


was before ſhall have that. 2 Browal. 11. Mich, 8 Jac, Weſton's 
Caſe. 1 5 3 
8. If any Injury, Roblery, Felony, or other Offence be done upon the 
Ligh Seas, Lex Terræ extends not to it, therefore the Admiral has Co- 
nuſanuce thereof, and may proceed, according to the Marine Law, by 
Impriſonment of the Body, and other Proceedings, as have been allowed 
by the Laws of the Realm. 2 Inſt, 51. 


9. I; 
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France. S. C. cited Show. 143. 


Prince or Republick, in amity with the Crown of Englan ; 
_ Britiſh Seas, are Puniſhable properly by the Crown of England only, 
for the Kings of the ſame have iſtud Regimen & Dominium excluſive 
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Court of Admiralty. - F [ 9 


9. It a Ship be taken by Letters of Mart, and be not brought Infra Pre 


fidia of that King by whoſe SubyefFs it was taken, it is no lawful Prize, 


ind the Property not altered, and therefore a Sale made thereof is 
void ; Agreed per Cur. abſente Reeve J. Mar. 110, 111. pl. 188. 
Trin. 11 Car. e e 8 ney 

10. Though a Ship coming from a foreign Kingdom be in a Caſe of in- 


evitable Danger, and the Tackle damaged and broken, and no Probabi- 
tity of e Ip Part of it, partly in reſpect of the Tempeſt, and part- 


ly in reſpect of the Barbarity of the Inhabitants, who carry away every 
thing caſt upon the Shore, yet in ſuch Caſe the Maſter without the Own- 
ers cannot ſell the Ship; Per Ld, Ch. B. Hale, after ſeveral Arguments 


before him. Sid. 453. pl. 20. Paſch. 22 Car. 2. Tremenhere v. Tre- 
__ . 5 nn 


11. If a Mariner or Ship-Carpenter runs away he loſes his Wares due; 
Per Twiſden, which Hale granted. Mod. 93. pl. 2. Paſch. 24 Car. 


12. Sentences in Courts of Admiralty ought to bind Generally accord- Raym. 473. 


ing to Jus Gentium; per Cur. Skin. 59. Mich. 34 Car. 2. B. R. S. C. held 


accordingly. 
2 Show. 
222. pl. 228. 


in Caſe of Hughes and Cornelius. 
8 C. and per Cur. It is but agreeable with the Law of Nations, that we ſhould take 


Ambaſſador if he ſees Cauſe; and if not remedied, he may grant Letters of Mart and Reprizal; and 


this Caſe was reſolv'd by all the Court upon ſolemn Debate. This being of an Engliſh Ship taken 


by the French, and as a Dutch Ship in Time of War between the Dutch and French; and udg- 
ment for the Defendants, who had had a Sentence for the Ship and Goods in the Admiralty Court in 


13. Piracy committed by the Subjects of the French King, or ＋ any other 
upon the 


of the King's of France, and all other Princes and States whatſoever. 


Molloy 60, 61. cap 4. S. 11. 


14. Prize or No Prize, is a Matter not triable at Common Law, but 


altogether appropriated to the Juriſdiction of the Admiralty. Comb. 
| 474. | Hill. 10 W. 3. In che Exchequer. | Brown v. Franklyn. * 


15. The Defendant was in Execution in the Priſon of the Admiral- 


ty, upon a Sentence given againſt him in that Court, and an Hab. 
Corp. iſſued to remove him from thence, to anſwer an Action in B. 


R. and upon the Return it was mov'd, that he might be committed 


to the Marſhal. For he was not chargeable in the Admiralty Priſon, 


and there ought not to be a Failure of Juſtice, But Holt Ch. J. ſaid, 
that this was new; that tho? the Admiralty Proceedings were by the 
Civil Law, yet they were ſupported by the Cuſtom of the Realm, 
and this Court muſt not elude their Proceſs; beſides, there was no 


Action depending in B. R. And the Defendant was remanded. 1 Salk, 


351. Trin. 1 Ann. B. R. Keache's Caſe, 


— InY n 


(D) 


Fr 


_—_—— 


ad © K - 


How they may proceed there. Tar. 
. 15 a Libel be in the Court of Admiralty touching Goods ſup- Godb 193. 
poſed to come to the Defendant by Depredation, and the De- pl. 275. and 
fendant obliges himſelf, his Goods and his Heirs, to anſwer the A&i- ibid. 269. pl. 


10 Jac. C. 


on, and after the Defendant does not obey the Court, there they may 144. C. 


take 


ceal : | Notice and 
approve of the Laws of the Countries in ſuch Particulars ; and if you are aggrieved you mult apply to 


| the King and Council as being a Matter of Government, and he will recommend it to his Liege 
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1 620 Court of Admiralty. 


DDP 


B. Gr-enway take his Body; for every Court hath his ſeveral Courſe of ora 
voce. q ceeding, and this is the Uſage there. Mich. 10 Jac. B. dil 

C. argue ; | | 
and Civilians bitatur, | | 


at the Re- | 

queſt oC the Court delivered their Opinions, and Coke Ch. J. agreed that the Admira'ty miohe tall 
the Body in Execution, which are for the moſt part the Maſters of the Ships and Merchants wha 

are tranſcuntes, and therefore it they ſhould not arreſt their Bodies, they might perhavs mary 

Times lo'e the Benefit of their Suits; but he ſaid, that they could not in any Caſe take forth e 
on upon Lands ; But the principal Caſe. was adjourn'd. Br. Admiral &c. pl. 1 cites 19 Hl. 6 
5. — See S. C. ſup. at (A. 2) ee | 


— 
4 


2 Ms 4 We 4 IG Ie IEPA OI 2 7 — 
. : a. — * * — __ * rr I. 4 a A 


/ 


1 The Court 2. So in the ſaid Caſe, if the Defendant found E ide- juſſotes, and 
a ey proceed. ulter Sentence paſs'd for the Plaintiff, the Bodies of the Fide-jutfores, 
ing by the by the Law of the Admiralty, may be taken in Execution; For this 
8 _ CivilLaw is the Uſage there. Dill. 1o Jac. between Legiere and Greene, 
[| bg ea JYlaintiffs, a»d Baker Defendant, and Prohibition venied. 
1 | | rd, | | 4 | | 

$ 1 5 and therefore cannot take any ſuch Recognizance as a Court of Record may do; and for taking Re- 
= cognizances againſt the Laws of the Realm, we find that Prohibitions have been granted, as by 
5 | | Law they ought. 4 Inſt. 1 Cap. 22.— Bur per Holr Ch. F; the Court of Admiralty may take 
Stipulations for Bail, and proceed on them; and it was conſtantly allow'd, tho' 4 Inſt, 135 is of 


another Opinion. 2 Ld, Raym. 1286. Paſch. 6 Ann. 


3. 15 R. 2. cap. 3. S. 1. Item, at the great and grievous Complaint 
of all the Commons made to our Lord the King in this preſent Parliament, 
For that the Admirals and their Deputies do incroach to them divers Furiſ- 
aittions, Franchiſes, and many other Profits pertaining to our Lord the 
King, and to other Lords, Cities and Boroughs, beſides thoſe they were 
7  <vour or ought to have of Right, to the great Oppreſſion and Impoveriſhment 
—— e all the Commons of the Lord, and hinderance aud loſs of the King's Pro- 
1 „ts, and of many ot her Lords, Cities and Boroughs through the Realm. 
= Treſpais of 4. F. 2. It is declared, ordained, and eftablifhed, that of all manner of 
2 | | taking hve ES | "% | „ 17 | : TYAN 
. Cows and Contracts, Pleas and Duarrels, and of all ether Things done riſiug with- 
twenty #12 ihe bodies of Counties as well by Land as by Water, and alſo * Wreck of 
| Sheep. Yel- the yer, the AdmiraPs Court ſhell have no manner of Cognizance, Power 
bi. — e es. ion furijdifdion ; but all ſuch manner of Contracts, Fleas, and Ouarrels, 
118 | = ON oe” and all other Things riſing within the bodies of Counties, as weil by Land 
| the Defen- 4s by FFater, as afore, and alſo Wreck of the Sea ſhall be tried, determined, 
it Gant athirn- d1/crifſed, and remedied by the Laws of the Land, and not before, nor by the 
nd Plant Of Admiral, nor his Lieutenant in any wiſe. „„ 
Li Ireſpais in 1 | | 3 . : r PI 
| | the Court of Admiralty before W. T. Steward of R. Earl of H againſt the Plaintiff, of Treſpa/s 
= : done iH Sea, and had Citation to cite the Plaintiff to appear before the Steward ſuch a Day, di- 
rected to the Defendant to ſerve the Citation; and at the Day the now the now Plaintiff made Default, 
and that by the Cage of the Curt he ſhall be amercied for ſuch Default by Diſcretion of the Steward 
to the | ſe of the Plaintiff, by which he was amerced at 20 Marks, wherefore this Defendant was 
communded to levy it of his Goods for the ſaid Sum; by which he, the Day Year and Place in the 
Declaration, took the Goods in Execution for the ſaid Sum; Judgment ſi Actio; per Forteſcue, he ſhall 
not meddle upon the Land, but upon the Sea. Per Newton; The Statute reſtrains him that he ſhall 
not hold Plea of a Ehing arifing within the Body of the County; bur it does not reſtrain him to make 
Execution upon the Land, and they may take bis Body in Execution upon the Land. And the ſame Law of 
bis Goods, and ſo was the Opinion of all the Court. And at this Day they ſerve their Citations upon the 
Land. Br. Admirals &c. pl. 1. cites 19 H. 6. 7. S. C. cited 13 Rep. 52. pl. 21. Trin. 
5 Jac. in the Caſe of the Admiralty, and reſolved there that the Statutes ot R. 2 and H. 4. are to 
= RM be intended of a Power to hold Plea, and not of a Power to award Execution, viz. de Juriſdictione 
'' | tenendi Placita ; Not de Juriſdictione exequendi; For notwithſtanding the ſaid Statutes, the Judge 
| of the Admiralry may do Execution within the Body of the County. S C. cited Cro. E. 683. 
per Cur. in pl. 20. 8. C. cited 2 Brownl. 26. Trin. 9 Jac. in Caſe of the Admiral Court. 
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iS * Where it provided by this Statute that the Admiral's Court ſhallnot have Juriſdiction or Coauſance 
|| of Wreck of the Sea, yet he ſhall have Conuſance of Flotzam Jetſam & Lagan; For Wrerk ot 
5 _ Sea is when the Goods are calt by Sea upon the Land, and fo Intra Corpus Comitatus, whereof th: 
. Common Law takes Cognizance; but the other three are all upon the Sea, and therefore of them 
[| the Admiral has Juriſaiction; Per Cur. 5 Rep. 106. b in Sir Hen Conſtable's Caſe cites Bract. 


T. id. 2. fol. 1895; 
lac, 3 4 


8. P. admitted as to Flotſam, Jetſam and Lagan. Raym. 96. Hill. 2) 


he 4 
©. erer 


Court of Admiralty. 32 5 


5. 5. 3. Nevertheleſs, of the deathof a Man, and of a Haim done in great 
Ships, being and hovering in the main Stream of great Rivers, only beneath 
the * Bridge of the ſame Rivers nigh tothe Sea, and in no other Places of the * Ow. 122. 
"me Rivers, the Admiral Ball have Cog ui xance, and aiſo to arreſt Ships Mich. ? Jac. 
in the great Flotes for the great Voyages of the King and of the Realm ; 5 Caſe ot 

| | 43S h 5 | Leigh v. 
ſaving always to the King all manner of Forfeitures and Profits thereof 


[avi Burleigh, 
. a 
a e 58 France 
of this Statute miſtook Bridges for Points, that is to ſay, the Land's End. Cay's Abridgment, 
Tit. Admiralty calls it Ports. „ + „„ 
; 6. . 4. And he ſhall have alſo FuriſdifFion upon the ſaid Flotes, during 
the ſaid Voyages only, ſaving always to the Lords, Cities, and Boroughs, 
. heir Liberties and Franchiſes. 5 N 
J. 13 R. 2. cap. 5. S. 1. Item, foraſmach as a great and common 
| Clamour and Complaiut hath been oftentimes made before this Time, and yet 
N | ts, for that the Admirals and their Deputies hold their Seſſions within di- 
4 doors Places of this Realm, as well within Franchiſe as without, accroach- 
f ing to them greater Authority than belongeth to their Office, in prejudice of 


cur Lord the King, and the Common Law of the Realm, and in diminiſhing 
g divers Franchiſes, and in deſtruction and impoveriſving of the common 
if People; 5 ; | Vs „ | 1 FO g hobo ages 
8. . 2. It is accorded and aſſented, that the Admirals and their De pu- It was agreed 
ties ſhall not medale from henceforth of any Thing done within the Realm, that by this 
but only of a Thing done upon the Sea, as it hath been uſed in the Time ori a 
. * ö * mlral 15 
the Noble Prince King Edward, Grand/ather of our Lord the King that bn bibel 
no 1. | 5 | | 5 intermed- 
1 oy N 5 dling with 
any Thing within the Body of the County as all Havens are, and therefore Havens are not within 
zhe Admiralty, but all the Land upon which the Sea-Water flows and reflows is within the Juriſ- 
diction of the Admiral. Mo, 122. in pl. 265. Paſch. 25 Eliz. - All Rivers and Havens are 
within the County, 4 Inft 159. Ec. cap. 22.———Al the Ports and Havens within England are 
Infra Corpus Comitatus; Per Coke Ch. J. and vouch'd 23 H. 6. and 30 H. 6. Holland's Caſe, 
who was Earl of Exeter and Admiral of England, and becauſe he held Plea in the Court of Admi- 
ralty of a Thing done Infra Portum de Hull, Damages were recover'd againſt him of 20001. 
It is no Part of the Sea where one may ſee what is done of the one Part of the Water and of the 
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no Writ of Error lies, but an Appeal before the Delegates, as appears by the Statute 8 


Eliz. ap z. 
4 Inſt. 135. cap. 22. , 218 5 


other; As to ſee from one Land to the other. 4 Inſt. 140. cap. 22 cites 8 E 2, Tit. Corone, 399. Wl 

; 9. 8 Eliz. cap. 5. Every Fudgment and Sentence difinitive given, in any If an erro- bis 
= Civil and Marine Cauſe, upon Appeal to the Queen in the Court of Chancery, OY a b; 
3 | by Commiſſioners or Delegates raed 6d by her Maj eſt) 3 Ho all ve f nal. given in the | 
3 5 Aimtralty 1 
1 


10. The Proceedings in the Court of the Admiralty are according 
to the Courſe of the Civil Law, and therefore the Court is act of Record, 
and by Conſequence cannot aſſeſs any Fine in ſuch Caſe, as Judges of a 
os of Record may do. 12 Rep. 104 Hill. 2 Jac. Tomlinſon 
Y,: Fain. : i 5 

11, F. was committed os an Inditt meat of Piracy, and F. aſſiſted Him Noy 131. 
with Ropes, and other Engines, to wake his Eſcape, whereupon the 3 
Judge of the Admiralty committed S. to the Marſhalſea. Upon a Ha- K ] tt 
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beas Corpus out ot B. R. and the Cauſe returned as before, che whole 3 0. 
8 Court held, that though all the Fact done by S. was upon the Land, and 8 Geo. | 
* o and within the Body of the County, yet becauſe it depends oa the Piracy . c I; 
{ th: WI committed by E. with which the temporal Judges have nothing to do, tie 4 
ang Le was remanded ; For he is Quaſi an AccetJory to the firft Piracy, and Piracy (E. 
ll. 1% determinable by the Admiral ; As if Sentence is given in the Adnuralty 


Jer a Marine Cauſe, the Execution of this Sentence, et by the Body, or 


ter- 3 | 6 R * by | 


the Admi— 
ralty Cannot. 


urclay following. 


a EO CID 
— 
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I: nl Court of Admiralty. 


* 


| nnn 
by the Goods of the Party condemn'd, extends throughout the Real;y of 
England for the Court of the Admiralty, becauſe it depends on the principal 
and firſt Sentence, Velv. 134, 135. Mich. 6 Jac. B. R. Scadding's 
Caſe, - 5 3 PEI 
12. Though the Court of Admiralty is not a Court of Record, be. 
cauſe they proceed according to the Civil Law, according to Br. Error, 
pl 7). [177.] yet by Cuſtom of the Court they may amerce the Defey.. 
dant for his Default at their Diſcretion. 13 Rep. 53. Trin. » Jac. in 
the Caſe of the Admiralty. „ 5 
13. The Admiralty cannot puniſh by Inpriſonment, Pecuniary Punilh. 
ment, nor otherwiſe. 2 Brown]. 13. Hill. 8 ſac. per Cur. in Caſe of 
the Maſter &c. of 'Trinity Houſe v. Boreman. 5 
S. C. cited 14. A Recognizance taken in the Court of Adimiralty to ſtand to the Order 
Raum 78. % the Court is void; Per Serjeant Harris, Arg. ſaid it had been ſo ad- 
=; 3 r.judged ; and per Warburton it is not a Court of Record. Noy 2, 


in Caſe of Record VF; Jobſon. ; 


Par v. 


Evans, where a Prohibition was prayed to the Court of Admiralty, for that the Plaintiff here di! gie 
upon a Reco2nizance there taken by way of Stipulation by one that was but Surety in the Nature of 


Bail, and that Court not being a Court of Record, they cannot take any Recognizance; but after 
long Debate reſolved, in Favour of Trade, ſuch a Stipulation is good, and ſhall bind the Surctics, 


— Tbid. cites Godb. 260. pl. 359. Greenway v. Baker. | 3 3 | 
* | 5 Keb. 552. pl. 62. Pane v Evans, S. C. and the Court ſaid, that as this Caſe is, ſhould we grant a 
Prohibition, we ſhould overthrow the whole Court. 1 © ” 


Sty. 349) 15. A Man was taken by a Warrant iſſued out of the Admiralty, and 
Mich. 1652: 9/cned out of the Meſſenger s Hands, tor which the Perſon, who made the 


N B Reſcous, was arreſted for a Contempt to the Court, in a Suit dependin 
Wai FEY 


the Court there berween him and another. Roll Ch. J. ſaid, that if the Cauſe 


held, that was Maritime the Admiralty might examine a Contempt in that Cauſe, 
but they cannot proceed criminally againſt rhe Reſcuer of him that did 


proceed cri- the Contempt, and ordered Cauſe to be ſhewn why a Prohibition ſhould 


minally a- not go. Sty. 171. Mich. 1649. Anon. 


gainſt one „ 0 N Tg CCC. 
5 is in Contempt to the Court, but ſaid, they would hear Civilians if they would ſpeak to it the Sa. 


But the Par- 16. The Court of Admiralty may puniſh ſuch as relift the Proceſs of 


ties after- 


leut thar Court, and may fine and impriſon for a Contempt to it acted in the 
into their Face of it, though they are no Court of Record; But if they ſhould 
Suggettion, proceed to give the Party Damages, a Prohibition would be granted 


thar the ori Quoad that; Per Cur, Vent. 1, Mich. 20 Car. 2. B. R. Sparks v. 


ginal Cauſe, Martin. 
on which . . N | 1 | | 5 
the Proceſs was grounded, was a Matter wherein the Court of Admiralty had no Cognizance; and 
theretore 4 Prohibition was granted; for then the Reſcous could be no Contempt. Ibid. COT 


17. When a Proviſionate Decree, as 0 call it, or Primum Decretum, 
7 


is made, (which is a Decree of the Peſſeſſion of the Ship) and the Ship is 
| fo feijed, it is the Courſe of the Admiralty, upon Security given, to fuffer 


ber to be hired out; Sic dictum fuir. Vent. 174. Mich. 23 Car. 2. B. 


R. in Caſe of Radly v. Egglesfield., 7 
Mo. $15. 18. But upon ſuch Decree an Appeal being to the Delegates, and Ld. 
nl. 1102. in | „* 
Caſe of the 


batlador v. 
Plage, Sen 3 . 3 8 
tence was given for the King of Spain to have the Goods, but the Court did not determine the Inte- 


miſion. Vent. 174. in Caſe of Radley v. Egglesfield., 


reſt and Right of them, upon which Sentence the Defendant ſued ro the Ld Chancellor for an Av- 


peal; but it was alleged, that it did not lie, the Sentence being only of the Poſſeffion, and not of the 
1\'pht or Intereſt, and thereupon Ld. Chancellor doubring heard Counſel, and at length he went into 


obo 
4 & ww 


Keeper being informed that no Appeal lay to them upon it, becauſe it was 
Spaniſh Am- CA an interlocutory Decree, upon hearing Counſel he ſuperſeded the Com- 


at _—_— 


a. a a 


3 „BR Judgment, 123. A Judgment in the Court of Adint- 8. Pre- 


Court of Admiralty. : 1 


his Clotet, and brought thence a Book of the Civil Law, wherein he fonnd a Text preciſe, that Ap= 
pea] lies as well where the Sentence is of the Poſtelſtion, as where it is of the Intereſt aud Right; and 
thereupon granted an Appeal. 


19. Per Holt Ch. J. an Obligation taken in the Admiralty to appear 
ond ſue there, is fuable in that Court, tor it is a Stipulation in Nature of 
Bail at Common Law; But where there were 13 Part-owners of a Hip, 
and one of them refuſed to Jet her go zo Sea, whereupon a Stipulation was ta- 

ken for the Share of the Party refuſing, and atterwards the Ship went her 
Voyage, and this Stipulation being put in Suit in the Court, a Prohibi- 
tion was granted, becauſe the Building the Ship and the Charter- party 
were at Land. 3 Salk. 23. Paſch. 1 W. 3. King v. Perry, 3 
20. The Defendant gave Bail upon the Stipulation in the Nature of a 
Recognizance, by which he bound himſe!f and his Heirs to abide the Fudgo 
ment of the Court of Admiralty, but died before the Sentence, and yet the 
Court proceeded againſt the Bail. It was inſiſted among other Things tor | 
a Prohibition, that it the Defendant had been in Gaol, and died with- 
inthe Walls ot the Priſon, the Suit mult have abated, and there was 
no Reaſon why, by the Defendant's being in Cuſtody of his Bail, the 
Suit ſhould be ina better Condition; and that whereas the Security given 
was only, that the Defendant ſhould abide their Judgment, and the 
Admiralty now have extended it to the Detendant's Executor. On the 
other Side it was faid, that Bail in the Admiralty are ſued as Principals, 
and that this is the Courſe of the Court, becauſe the Plaintiff and Deten- 
dant being Seataring-Men, are ſubject ro more Caſualties than others 
The Caſe was adjourned and compounded. 1 Salk. 33. Paſch. 13 W. 3. 
B. R. Betts v. Hancock. j 8 

21. You cannot appea! in the Court of Admiralty before definitive den- 

tence tor a Gravamen, as you may in the Eccleſiaſtical Court. 2 Ld. 


Raym. Rep. 1248. Paſch. 5 Ann. Brown v. Benn & al). 


22. The Court of Admiralty granted Proceſs againſt the Freight of a 


Ship, in Nature of a foreign Attachment, jor Non-appearance ; this is 
wrong, and a Prohibition was granted, though there was no Libel ; 


but the Coutt of Admiralty way proceed a7ainſt the Ship tor Non-appear- 
ance, though not againſt the Freight, © Mich. 8 Ann. B. K. Bricket & 


al' v. Pearſe: 


ee ent e , 
Of what Things, in reſpect of the Place where it ariſes, 
= they ma hold Plea. FVV 


1 


ralty De re tacta ſuper Terram is bold, & Coram non 3 

wo )) 5 Ch. Juſti- 

; . 5 5 | | ces and Ch. 
Baron. 13 Rep. 51. Trin. 7 Jac. Caſe at the Admiralty. 


2. They cannot hold Plea upon a Bill, or other Thing done be-“ Ow. 122, 
yond Sea upon the Land, becauſe the Statute is, that he ſhall hold.“ e 
lea ol Things done only npon the Sea. Mich. 4 B. B. between 4 Cra. 
Coulton and Baptiſt Metaxa xt lolved, where the Bill was made apud dock; The 
Zante, which is in Italy. Bitch. 7 Ja. B. Lei: Hs Caſe, per Citi: Civ was, 
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by the Goods of the Party condemn'd, extends throughout the Realm 5f 
England for the Court of the Admiralty, becauſe it depends on the principal 
an firſt Sentence, Yelv. 134, 135. Mich. 6 Jac. B. R. Scadding's 
Caſe. | 1 | 
12. Though the Court of Admiralty is not a Court of Record, be. 
cauſe they proceed according to the Civil Law, according to Br. Error, 
pl 917. [177.] yet by Cuſtom of the Court they may amerce the Deen. 
dant for his Default at their Diſcretion. 13 Rep. 53. Trin. J Jac, in 
the Caſe of the Admiralty. 1 oy, 1 
13. The Admiralty cannot puniſh by Impriſonment, Pecuniary Puniſh. 
ment, nor otherwiſe. 2 Brown]. 13. Hill. 8 ſac. per Cur. in Caſe of 
the Maſter &c. of Trinity Houſe v. Boreman, 
14. A Recognizance taken in the Court of Adimiralty to ffand to the Oraer 


& bd cited 


| Rav. 78. the Court is void ; Per Serjeant Harris, Arg. ſaid it had been ſo ad- 


8 B R. judged ; and per W arburton it is not a Court of Record. Noy 24. 


in Caſe of Record v. Jobſon. 


Evans, where a Prohibition was prayed to the Court of Admiralty, for that the Plaintiff here di! fue 
upon a Reco2nizance there taken by <vay of Stipulation by one that was but Surety in the Nats of 
Bail, and that Court not being a Court of Record, they cannot take any Recognizance; but ahier 
long Debate reſolved, in Favour of Trade, ſuch a Stipulation is good, and ſhall bind the Surctic;, 


bid. cites Godb. 260. pl. 359. Greenway v. Baker. 


„Keb. 552. pl. 62. Pane v Evans, S. C. and the Court ſaid, that as this Caſe is, mould we grant 4 
Prohibition, we ſhould overthrow the whole Court. e 


Sty. 340. 15. A Man was taken by a Warrant iſſued out of the Atmiraity, and 
Mich. 1652: ye/cned out of the Meſſengers Hands, for which the Perſon, who made the 


* as Reſcous, was arreſted for a Contempt to the Court, in a Suit dependin 


the Court there between him and another, Roll Ch. J. ſaid, that it the Cauſe 
held, that was Maritime the Admiralty _ examine a Contempt in that Cauſe, 
the Ham but they cannot proceed crimina 


ly againſt che Reſcuer of him that did 


ralty cannot 
proceed cri- 


ginn en e JJV . 5 
chat is in Contempt to the Court, but ſaid, they would hear Civilians if they would ſpeak to it the Sa- 


turday following. 


But the Par- 16. The Court of Admiralty may puniſh ſuch as reſiſt the Proceſs of 


tics atrev- 


har Court, and may /ne and impriſon for 1ſt to it: 1 Þ 
wands put cht Court, nay fine and impriſon for a Contempt to it acted in the 


into their Face of ir, though they are no Court of Record; But it they ſhould 
Suggeſtion, proceed to give the Party Damages, a Prohibition would be granted 
| thar the ori Yuoad that; Per Cur. Vent. 1. Mich. 20 Car. 2. B. R. Sparks v. 

gmal Cauſe, NIartin. | 5 . „„ 5 | e 


on which £ 5g „ . | | 
the Proceſs was grounded, was a Matter wherein the Court of Admiralt 
theretore 4 Prohibition was granted; for then the Reſcous could be no Contempt. Ibid, 


17. When a Proviſſonate Decree, as they call it, or Primum Decretum, 
18 made, (which is a Decree of the Poſſe 
fo feiſed, it is the Courſe of the Admiralty, upon Security given, to fuer 


ter to be hired out ; Sic dictum fuir. Vent. 174, Mich. 23 Car. 2. B. 


R. in Caſe of Radly v. Egglesfield. 
le de 18. But upon ſuch Decree an Appeal being to the Delegates, and Ld. 
M2 +. Keeper being informed that no Appeal lay to them upon it, becarfe it was 
Soanith Am. 0/7) an interlocutory Decree, upon hearing Counſel he ſuper/eded the Com- 


 ballador v, ron, Vent. 174. in Cale of Radley v. Egglesfield., 


Pau by Sen- ; 


tence was given for the King of Spain to have the Goods, but the Court did not determina the Inte- 
reſt and Right of them, upon which Sentence the Defendant ſued to the Ld Charcellor for an Av- 
peal ; but it was alleged, that it did not lie, the Sentence being only of the Poſſeffion, and not of the 
eight or Intereſt, and thereupon Ld. Chancellor doubting heard Counſel, and at length he went into 


obo 
44 5 


iy 
* 


the Contempt, and ordered Cauſe to be ſhewn why a Prohibition ſhould 
_ minally a- not 80. Sty. 171. Mich. 1649. Anon. as 5 e 


y had no Cognizance; and 


Mon ef the Ship) and the Ship is 
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Court of Admiralty. ; 822 
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his Cloſet, and brought thence a Book of the Civil Law, wherein he fonnd a Text prectie, that Ap 
pea] lies as weil where the Sentence tis of the Policlion, as where it is of the Intereſt aud Right; and 


* 


thereupon granted an Appeal. 


19. Per Holt Ch. J. an Olligation taken in the Admiralty to appear 
and ſue there, is fuable in that Court, tor it is a Stipulation in Nature of 
Bail at Common Law ; But where there were 13 Part-owners of a Ship, 
and one of them refuſed to det her go To Sea, whereupon a Stipulation was tas 
ken for the Share of the Party refuſing, and atterwards the Ship went her 
Voyage, and this Stipulation being put in Suit in the Court, a Prohibi- 
tion was granted, becauſe the Building the Ship and the Charter-party 
were at Land. 3 Salk. 23. Paſch. 1 W. 3. King v. Perry. 5 
20. The Defendant gave Bail upon the Stipulation in the Nature of a 
Recognizance, by which he bound himſelf and his Heirs to abide the Fudg- 
ment of the Court of Admiralty, but died before the Sentence, and yt the 
Court proceeded againſi the Bail. It was inſiſted among other Things tor 

a Prohibition, that if the Defendant had been in Gaol, and died with- 
in the Walls of the Priſon, the Suit mutt have abated, and there was 
no Reaſon why, by the Detendant's being in Cuſtody of his Bail, the 
Suit ſhould be ina better Condition; and that whereas the Security given 
was only, that the Defendant ſhould abide their Judgment, and rhe 


Admiralty now have extended it to the Detendant's Executor. On the 


other Side it was faid, that Bail in the Admiralty are ſued as Principals, 


and that this is the Courſe of the Court, becauſe the Plaintiff and Deten- 


dant being Seataring-Men, are ſubject ro more Caſualties than others 
The Caſe was adjourned and compounded. 1 Salk. 33. Paſch. 13 W. 3. 


B. R. Betts v. Hancock, 


21. You cannot ahpeal in the Court of Admiralty before definitive Sen- 
tence tor a Gravamen, as you may in the Eccletiaitical Court. 2 Ld. 
Raym. Rep. 1248. Paſch. 5 Ann. Brown v. Benn & al'. „„ 
22. The Court of Admiralty granted Proceſs againſt the Freight of a 
Ship, in Nature of a foreign Attachment, jor Non appearance; this is 
wrong, and a Prohibition was granted, though there was no Libel ; 
but the Coutt of Admiralty may proceed againſt the Ship tor Non-appear- 


al' v. Pearſe. 


ance, though not againſt the Freight, Mich. 8 Ann. B. R. Bricket & 


(E) [Court of Admiralty.] | 


Of what Things, in reſpect of the Place where it ariſes, 
© they may hold Plea. „ 


1. DRODK Judgment, 123. A Judgment in the Court of Avini- 8 2. r-- 


; the two 
E. | Ch. Juſti- 
i | 33 ces and Ch. 
Baron. 13 Rep. 51. Trin. ) Jac, Caſe ot the Admiralty. 


D ralty De re tacta ſuper Terram is void, & coram non Jy- 2% by 


2. They cannot hold IDlea upon a Bill, or other Thing done be-“ Ov. 122, 
yond Sea upon the Land, becaule the Statute is, that he (hall hold 5 eien 
lea ol Things done only npon the Sea. Mich. 14 B. R. between! re 
Coulfton and Baptiſt Mctaxa teiolven, where the Bill was made apud dock; The 


| Zane, which is in Italy. Bich. 7 7a. B. % Caſe, per Cut-e ae, 
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524 Court of Admiralty. 
ther B. was Am. Pill. 7 Ja. B. between Hickman and Skinner adzudged. Dill. 
Mafterof 9 Tac, B. per Curiam, between Daviſon aud Eufnel). Hobart 
a Ship, and Ci ſe 268. 269 | urls 

give Money Reports, ale 208, 209. 

to & to buy | | | | EN | 

Silor's Cloths for bim, and C. bought ſuch Cloaths for B of L. in St. Catherine's Pariſh, near the 
Tower in London whereby L. delivered the Cloaths to B. in bis Ship then in the Thames, adjoining 
to St. Carhicrines, and the Money not being paid, L. ſued B. in the Admiralty Court, and a Prohibition 
was awarded, becauſe the Contract was made upon the Land, & Infra Corpus Comitatus, and therefore 
the Admiral can have no juriſdiction; for the Statute of 15 & 15 R. 2. and 2 H. 4. cap. 11. are that 
the Admiral ſhall not have Conuſance but only of Things done Super Altum Mare, and cites . Rey 


157, and fo it was reſolved by the Juſtices. —— 2 Brownl. 34. Cradock's Caſe, S. C. and a Prohi. 
bicion granted accordingly, and for the fame Reaſon, 


2 Dung 322. 3. [And therefore] they cannot hold lea of a Suit by the King of 
D*Acun« v. Spain, for cutting down of Bratil Wood in Bralilia, becauſe it is upon 
Points, 5 C the Land, Hill. 12 Ja. B. B. between the King of Spain and Ponner 


«021 refolved, and a Prohibition granted, and it was after tried ac 


e ee Common Law ina Trover and Converſion, | 


Opinion of | GEE . | ts | 
tie whole Court, — Roll Rep. 133. pl. 10. the Spaniſh Ambaſſador v. Pountes, S. C. and per Coke 


Ch. I. and Doderidge, the Ambaſſador may have Action for it in B. R. and afterwards the Ambata. 
Connſcl came into B. R. and ſaid he would ſurceaſe his Suit in the Admiralty, and bring an Ac. 


dor's | | 3 
tion here; and the Court, by Conſent of the Parties, ordered the ſame accordingly, and fo no Prohi. 


bition was granted ; and afterwards the King of Spain brought an Action againſt him in B. K. 


Ow. 122 4. They cannot hold Plea of a Thing done apon the Land in Eng- 


Log IR land. Mich. 7 Jac. B. Leigh's Cale, per Curiam. 
| 85 1 Prokivition was granted 2 Brownl. 37. Cradock's Caſe 8. C. accordingly. 


- * Ow.122. z. They cannot hold Plea of a Thing done upon the Thames, be: 


Leigh v « Cauſe this is within the Body of the County. Mich. 7 Jac. B. 
"ok" * Leigh's Cale, per Curiam, and a prohibition granted according: 
5 ly. Mich. 5 Ja. B. between Tomkins and Goodwin, per Curiàm, and 


Brownl. 37 g JIrohibttton granted were the Suit was kor Anchorage, Hill, 3 


Cratook's Ja. B. f Bereman's Cale, relolved and a Prohibition granted. 


accordingly, and ſays that the Mayor of London has Juriſdiction upon the Thames as far as Wapping, 


and if a Murder be committed on the Thames, it ſhall not be tried by the Admiral. —— Le. 106. pl. 
144. Paſch. 30 Elis. B. K. Sir Julius Cæſar's Caſe S. P. ——2 Roll Rep. 413. Mich. 21 Jac, B. R. 
Anon. S. P.——— Mo. $92. pl. 1255. Mich. 16 Jac. B. R. Anon. all the Court agreed that Lime- 
Honſe is within the Body of the County, and not within the Juriſdiction of the Admiral, —— The 
Admiral has no Juriſdiction of Things done at R atclifte nor upon the Thames ; Ibid. Doderidge ]. 
cited 8 E. 2 Firth. Corone. 399 - He ſued in the Admiralty, becauſe the Ship called the &. ly- 
ing upon the [| hames at Redriff at Anchor, was there broke by the Ship call'd the neas by the 
Negligence of the Officers thereof ; and a Prohibition was awarded, becauſe the Thames 1s infra Cor- 
bus Comitatus, and not within the Juriſdiction of the Admiralty. Mo. 916. pl. 1302. 1 Jac. Dor- 
rington's Cale. | | | : | | | 9 5 


F 2 Brownl. 13. for ſtaying the Ship for Ballaſt, Trinity-Houſe v. Bowman. 8. C. 


6. They cannot hold Plea tor che taking of certain Goods floating 
ſuper Mare, & eje& ſuper littora Maris; For though they may hold 
lea de Flotſam, yet tbep cannot hold Plea of Wreck; and this is 
Wreck when it is thrown upon the Land. Tr. 5 Ja. B. a Proht- 

bDiition granted accorvingly, and a Contlultation dented. 
A ſuit was. J. Tyey cannot hold lea ot a Contract made 1n Portu Middleburgh, 

ce, becaule this is not upon the Sea, Hill, 8 Ja. B. Vanheg's Cale, per 
%% Curlam præter Warburton, Coke ſaid, that there is a JIrecedent 
Goods Cir- I 25 I), 6. AND 36 0. 6. where there was a Ship riding in a Port, 
ca Cape de did a Contract was there made, and a {it kor it in the Court ot 
Wert uber Adumraltp; and therefore an Action was brought at Eommotr 
Ir was mov : 
ed for a Uellig Admiral. 
Prohthition | | 
bocuuſe it was in the Port of Genney when they vere at Anchor there, anc every Port is within ts 
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Body of the Land and not upon the Salt Sea; Coke Ch. ]. ſaid that peradventure the Ports there are 118 
not as the Havens are with us; and Doderidge ſaid that there is not any Port but there are Roads, but Wi | 
they are not within the Body of the Land bur are in the Sea, and the might be at Anchor in the Sea, _ "gh 
and therefore a Prohibition was denied; But Coke aid that if this bad been within the Body of the = 
Land, the Admiral ought not to hold Plea of it, Roll Rep. 250 pl. 18. Mich. 13 Jac. B. R. Wil- ; \j 
lets v. Newport. es 4s | | 48 


— 
— wage 


f 
5 
8. Tf Pirates take Goods upon the Sea from a Subject of Spain, and SALLY | 9 
and bring them within a Port of Ireland, and there fell them ro | . 8. Fol. 232 | 
no Suit tor theſe Hoods can be againſt J. S. in the Court of Ad⸗ =c,* oY 
miralty; for that U. S. came to them by purchaſe within the Body of + ns 


. „48. 
the County. Mich. 13 ( Jac. B. between Don Diego the Am⸗ . 


— 
— 


. —— a. 
— — ESI ods 
— +: 5— 3 — —— 
* 2 . _ - —26 | "2628 2 — — — 
. <Da_—_— =_ —_— == 2 
CIS - _ OS: *- por ET 
CS 
. —  - — — — 


| baſſador, and %r Richard Bingly, reſolved, and a Prohibition grant- Notes there, 
ed; For the Owner of the Goods may have an Action of Trover _ 

a tor the Goods at Common Law. RR LE OE Bon 1" 
N 9. Ika Subject ot the Ring of Spain committs certain Offences in sce (B.) _ 
: Spain, for which his Goods are confiſcated, and after comes into Eng- pl C and 150K 
land, and brings with him ſome of the Goods, and ſells them to J. 8. _ Notes 90 40 

« | a Subject of this Realm, and after the Ambaſſador of Spain ſues ET: "gl 
dhe Admiralty-Court upon this matter, and there attaches the Goods 30 
-in che Hands of J. S. a Prohibition lies; for the property of the Wi 
FF Soods ſhall not be queſtioned in any Court, but at Common = 
7 | 10. Tfa Contract or Obligation be made upon the Sea, vet if it be Hob 12: 1 
not for a Marine Cauſe, the Suit upon this Contract or Obligation p. 8, . Wo 

IF fhall be at Common Law, and not in the Adiniralty Court; For ch fin I! 

1 | tif a Pan makes an Obligation for the ſecurity of a Oebt Frowing Bridgman's = 
8. | before upon the Land, or if he make a promiſe to pay it, this e — 1 
— [KF camotbe ſued in the Court of Admiralty, but at Common Law. Noll co. = 
_ Þobart's Reports, 17. Bridgman's Cale. 85 41 1 
ot 8 been ruled accordingly, in C. B. Paſch. 13 Jac. and the Court was of the 1 G. 1 gh | 
ine, 11. If a Contract be made upon the Sea for the bringing over cer- Hob. 19, _ 
. pl tain Sugars, and after this Agreement is put in Writing upon the pl. 104 and = 
ime- Land, and after the Sugars in bringing over are ſpoiled upon the - Sk EE = 
The Sea, pet the Suit for this does not lie in the Admiralty Court, C Es b no 
J. WW Vecaule, the putting the Agreement in Writing upon the Land, ——<sc- —_ 
. changes the Jurisdiction as to this; and then when the Contract (4. 2) el. N 
Cor: is upon the Land, though the Breach be upon the Sea, yet the Ses = 
Dor- Common Law ſhall have the Jurtsdiction, and not the Admiralty tere. "v8 
Court, Hobart's Reports, between Palmer and Pope, Cale 268. (B)oln, N 

— lf part of the Matter be done upon the Sea and Part in a County, the Common Law — 4 WW; 
wing all the Juriſdiction, 12 Rep. 79. Hill. 8 Jac, by the Reporter, Li Grd rp, Wl 
hold uy e . „ 5 "th 
is 1s 12. If a Contract be made upon the Sea, att the Cauſe of the ſuit Hob. 213. _ wt 
rohl⸗ | Maritime, and a Suit is had upon this in the Admiralty Court, it 93 1 
I feems it is ſufficient to alledge it to be made within the Juriſdiction of Tac 3 9 
urgh, © the Court, without ſaying it was made ſuper Altum Mare; for this Cn 7. ſays, = 
, pct map be alledged of the other Part to have a Jrohthition, if it Note than 1 
edent Þ was not made ſuper altum Mare. Contra Hobart's Reports, <<? Label 1 
dart. Cale %. JCCCCCC = poo a 1 
wr ot . 5 8 and muſt 5 1 
mon © 1y the cauſe of Suit ſuper altum Mare, which argues that this is a neceſſary Point ; For the Juriſ- 1 
r then diction there groweth not from the cauſe of Tithes and Teſtaments in the Spiritual Court, but from 1 
the Place. And therefore he was of Opinion, that if a Contract were made in Truth at Sea, and a ſuit 1114 

upon that in the Admiral's Court, and there 2 is laid generally, without {laying ſuper al- |, if 

Hin the | | | turn ah. 
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"696 . Court of Admiralty. 


tum Mac the Prohibition will lie; For the Libel muſt warrant the Suit in it ſelt though you may 
on the contrary Part ſurmiſe, that the Contract was made at Land, againſt the Libel that bays it on 
the Sea. And he held it alſo not ſufficient for the Libel not to la it infra Jur. Mar, generally, but it 
mult be ſo laid as it may appear to the Kings Court, to be ſo indeed. 


OY OP — — — — — 


5 


r A ed aa am — 


* Irmut 13. Tf a Man contracts with me in London, in conſideration of 
be tried in 1091, to tranſport certain Commodities into Turkey, If he does not 
Nea perform it, J cannot ſue him in the Court of Adimralty, becaule 
Trial (B) he Contract was here, and nothing done upon the Sea. I, 1 Ja. 
pl 1. in * Banning's Cale ſo held + 1 R. 3. 4. „ 
8. C. | | 

+ Firzh. Trial pl, 29. cites S. C. 


Roll Pep. 14. Tf the Owner of the Ship ſends it to the Indies to merchandize, 

bre, and upon the High Seas the Mariners and the reſt in the Ship com. 

hibition was ME Piracy, when the Ship after returns here upon the Thames, 
granted; the Admiral ſeizes the Ship and all in her as Eona Piratarum, claiming 


5 i 9 Or though them by grant ot rhe King, for by the Law of the Sea the Owner | 
f bete tt ſich Cale ſhall loſe the Ship; and atter the ſeizure the Owner of 


. Rwy the Ship rakes che Sails and Tackling our of the Ship, for which the 
Bonis Pira- Admital ſues in the Admiralty Curt, a Prohihition thall be granted, 
tarum, yet becauſe if it be torfetted he map have an Action at the Commen 

rar mult \ LAW for the taking and not there, they being taken infra Corpus 


be intended - 7 * | 1 | 
of the Pro. Comitqtus. O. 13 Ja, B. B. Hildebrand et al. Cait teiviven, 
per Good: and a Drohibition granted, > eu | 
of the bi- 3 Te Rr 3 _ 
rates, and not thoſe which the Pirates ſtole from other Men; For thoſe are not to be granted, becauſe 
the Owners ought to have them again; But if the Adm:ril was intitled to ſuch Goods, yer in this 
Caſe he ought not to ſue in the Admiralty z becauſe the Sails and Tackling were taken Infra Corpus 
Comitatus; viz. upon the Thames and here the Ship is not forfeited for the Piracy of thoſe that were 
in it; Per Daderidge J. quod Coke Ch. ] concethr. —3 Bulſt. 147,148. Mich. 13. Jac. Prin- 
| ſton v. The Admiralty Court, S. P. and ſeems to be S. C. and ruled accordingly, and Coke Ch. J. ſaid 
that ſo was the Opinion of the Court when he was Attorney General. —— enk. 325. pl. 40. Primiſ- 
":-" Jaus's Caſe; -- „„ „ „„ „ 


15. Ik a Contract be made in London for Things lye upon the 
Sea Coaſts, and there is a ſuit for this m the Court of Admiralty, 
NO 1 lies. H. 7 Ja. B. adzudged between Sarah Selden 

, - a as 5 . 55 
156. Ika Charter- party be made in England, to do certain Things 
* Fol. 533: in ſeveral Places upon the Sea, tho no Act is ta be done in England, 
Zo)! x57. () but all upon the Sea, pet no ſuit car. be in the Admiralty 
486. Slany Court, tor the Mon performance of the Agreement; For the Cor- 
v Maldona- tract Is the Original, witbout which no Cauſe of ſuit can be, and 
ele this Contract is out ok their Juriſdiction, and where part is triable 
its os by the Common Law, and part by the Admiral Law, the Common 
22. 8. P. in hall be preferred. Mich. 22 Ja. B. BR. between Maldonado and 

the Anſwer Hany, teſolbed, and Prohibition granted upon Debate. 


to the 41. >} e | e | | | 

Objection. And. Ibid. 138, 139. S. P. cites Mich. 31 H. 6. Rot. 215. Hore v. Unton. And Ibid. 141. 

142 cites Paſch 28 Eliz. B. R. Corſtamine v. Gynne, S. P.— Mo. 450 pl. 612. Paſch. 38 Eliz C. B. 

Turner v. Oldfield, a Prohibirion to the Admiralty, becauſe libelled they in the Admiral Court upon a 

Charter Party to have the 3d Parts of Coods taken upon the Sea by Letters of Mart, whereas the Mat- 

der was triable upon the Land, and not in the Admiralty by reaſon of the Indenture of Charter- Party; 
Et adjornatur. (ere. 1 | 


It Plotſam 17. Ik a Man takes a Maſt floating upon the Sea, and draws it up- 
comes to on the Shore, Where J. S. takes ir, claiming there Admiralry Juriſdic- 


Land and tion, an Action does not lie againſt him for this in the Court of 


Feder Admiralty, but at Common Law, becauſe the Tort was done up. 
him who ON the Land. Mich. 10 Ja. B. Mapor of Harwich's Cale, pet 
has no Ti- Curtam, 


dle, the 


Action all be brought at the Common Law and no Proceedings ſball be thereon in the Contr © WM 
| Admira; 


* . 3 
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Court of Admiralty. 5 {> 


Admiralty ; For there is no need of Condemnation thereof as there is of Prizes ; Per tot. Cur 2 


brought which ſeems milprinted.} 


18. But if a Man takes a Thing upon the Sea, and brings it to 4 Inſt. 140. 
Land, and carries it away, the Suit for this ſhall be in the Admy- ges kent 
ralty Court, for this is a continued Act. Mich, 10 Jac, B. Mayor ,; ,“ 


of Harwich's Caſe, per Curitam, . and 


ſays, that 


when a taking is partly on the Sea and partly in a River, the Common Law ſhall have Juriſdiction, 


19. Ik a Shipwright ſues in the Admiralty Court tor the making a So if for 


Ship tor Navigation upon the Sea, a Prohibition does not lie. 1. e «mend- 


Ing, ſaving, 


9 Car. B. R. between 7zc&er and Gale, per Curiam agreed. 


or neceſfary 
victualing 


of a Ship, if againſt the Ship itſelf, and not againſt the Party by Name, but only againſt ſuch as for his 


Intereſt makes himſelf a Party. 2 Danv, 270 cites Cro. C. 296. [and the Table of Cro. Car. Tit. Ad- 
miralty, refers to Fol. 296, 29% but I cannot find any thing relating to the Admiralty there, or there- 


abouts, and the only Place it refers to beſides, is Fol. 603. but the S. P. is not there neither. So Qux- 
te where the Point is to be found.] Ne EET | 


20. But if a Suit be in the Admiralty Court for making a Lighter 55 


for the Carriage ot Mud, Or the like, within the 8 of the 3 
bi 3. 


upon the Thames, and not for Navigation, à Prohibition lies. 1 


9 Car. B. N. between Zas ker 2nd Cale, per Curiam agreed. "EP | 
21. Ik the Suit be in the Aumitalty Court upon a Charter- party for * 4 Inſt. 14. 


Demurrage, or fur“ Mariner's Wages, but not for any Penalty within Gp. 22 


the Charter, but only for the Wages contracted for, or for Demurrage, . 48 E 


J 3. 3. that 


| according to the Contract, no Prohibition lies. | 1D, 9 Car. B. N. If a Mari- 
_ per Curlam to be fo lately reſolved by all the Judges of Eng: ver mkes | 
a Ship upon the Sea, yet if the W ages be not paid, it mall be ſued for in this Court by the Common. 
Law, and not by the Law of Mariners. ———- Raym, 3. Hill. 12 Car. 2. B. R. in the Ciſt of Wood- 


4 Covenant 
to ſerve in 


ward v. Bonithan, Arg. inſiſted, that of Mariners Wages the Admiralty ſhall have the Conuſance of 


it; and fo it was agreed by all the Juſtices, Hill 8 Car. 1. 1 Cro. and of this Opinion was Mallet J. 
Hut Forſter Ch. J. and Twiſden J. held a Prohibition would well lie, for the Statute of 15 R. 2. 
cap. 3. was made at the great Complaint of the Commons, and ſhould therfore be conſtrucd moſt hene- 
ficially for the good of the Subject; and when the Ordinances and Orders in the Time of the late 
Troubles were made, the conſtant and generally received Opinions were, that for Mariners Wages 
&c. the Parties could not ſuc in the Admiralty, and for that reaſon pretended Orders were made on 
12 April, 1643. cap. 11. and another 23 April, 1649. cap 21. to enable the Admiralty to hold Plea of 
uch Things; and as to that Caſe of 8 Car. 1. they ſaid, that that had not only been denied by everal 


other Judges as well as by themſelves at this Time, but had been renounced even by ſeveral of thoſe 
Judges who are ſaid to have ſubſcribed to it, tor which reaſon a Prohibition was granted. 1 


22. If A. a Merchant in London, writes to his Factor in France to 


buy Wines for him there, and to ſend them to him to London, and to 
charge him for the Payment thereof with Bills of Exchange to be 
paid in London, and the Factor does accordingly, Ann after A. hath 


received the Wines in London, and accepted the Bills in London, he 


dies before the Day of Payment of the Donep by the Bills, and atter 
the Bills for Non-payment are proteſted in London, and after ſent in- 
to France, where the Factor is compelled to pay them, in this Caſe 
no Suit can be upon this Matter againſt the Executor of A. in the 
Court of Avunralty. for that this Contract had its Original in Lon⸗ 
Don, ſcilicet, the writing the Letter, and the Acceptance ot che 
Goods and 2tlls of Exchange in London makes the Contract £0.27 
pleat, and therefore this Contract is to be tried at Common Law, 
Dill. 14 Car. B. R. between Hayword and Anne Daves, a cohi- 
bition granted per Curiam, and upon Coinplaint thercot co the 
King by ſome of the Avmiralty Court, a Pecting and Conner, 
— = n 


| 2 Mod. 
294. Hill 29 & zo Car. 2. C. B. The Lady Windham's Caſe.— [ The Original is, ſhall (not) be 
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and Debate thereof was at Serjeant's-Jnn between Sir Henry 
Martyn and the Judges of the King's-Bench, where Counſel wag 
held for Anne Davyes, and Dr. Zouch for the other Side; and the 


Court inclined clearly that the Prohtbition lies; but ordered, that 


Ow. 122. 

Leigh v. 
Burley. 
S. C. and 
the Libel. 


was for 


Goods 


bought of 
a Saleſman 
— St. Ka- | 
_ therine's SN: | . 1 | „ 5 1 
near the Tower, who delivered them on board the Defendant's Ship there, but a Prohibition was 
granted, becauſe this Contract was made on Land, & Infra Corpus Comitatus, and therefore the Ad- 

miral has no Juriſdiftion. —— S. C. cited 2 Show. 338. in pl. 347. e LE 


the Prohibition ſhould not iflue, if in the Admiralty they would de: 
liver Anne Oavyes upon Ball for her Appearance the next Term; 


23. The Court of Admiralty hath no Cogtizance of 7; Pings done be- 
acne beyond Sea, and this appears plainly by the Statute of 13 R. 2. cay, 


5. the Words of which Statute are, that the Admirals and their De- 
puties ſhall not meddle from henceforth of any thing done within the 


Realm, but only of a Thing done upon the Sea, cites 19 H. 6. tol. ) 


but if they would not deltver her, then the Prohibition ſhaud 


for Things tranſitory done beyond the Seas, are either triable in the 


King's Courts, or the Party grieved may have his Remedy before the 
: 1 where the Fact was done beyond Seas. Reſolved in C. B. 12 


ep. 103, 104. Hill. 2 Jac. Tomlinſon v. Philips. 
24. C. bought divers Things within the Body of the County which con. 
cerned the furniſhing of a Ship, as Cordage, Powder and Sha, and the 


Party of whom they were bought ſued C. for the Money in the Admi- 
ral Court, and Prohibition was granted; for the Statute of R. 2. js, that 


the Admiral ſhall not meddle with Things done within the Realm 
bnt only of Things done upon the Sea, and that no Contract made upon 
the Land ſhall be held there. 2 Brownl. 37, Mich. ) Jac. Cradock's 


Caſe. 


25 Libel in the Admiralty upon a Contracf made at Marſeilles in 
Trance; Fleming Ch. J. denied to grant a Prohibition; For though the 
Admiralty Court has nothing to do with this Matter, yet ſince this 


Court cannot hold Plea of it, (the Contract being made in France) no 


Prohibition lies. But Velverton and Williams J. e contra, that the 
Admiral has no Juriſdiction, and that he Contract may be laid to be made 


at Marſeilles in Kent or Norfolk, or any other County, and fo triable 


| here. 2Brownl. 11. Mich. 8 Jac. B. R. Anon. 


206. The Plaintiff was in Execution upon a Fudgement obtained in the 


Admiralty againſt him upon a Contract made on Land in New-England, and 
this appearing upon a Bill exhibited againſt the now Defendant, upon 
the Statute 2 H. 4. cap. 11. for ſuing in the Admiralty upon a Contract 
made at Land, which the Court held to be Coram non Judice, and he 
was diſcharged. Cro. Car. 603. pl. 8. Hill. 16 Car, B. R. Ball v. 


Trelawny. 5 1 . e 
27). Wild moved for a Prohibition to the Court of Admiralty 2% fla) 
a Trial there in a Trover and Conver/ion, in which they proceeded upon a 
Pretence that the Goods were taken upon the High Sea, and that by the 
late Act they have Excluſive Power in all ſuch Caſes which is not fo. 
Glyn Ch. J. ſaid, it was reſolved in Creemer and Cokelye's Caſe, 
and ſo adjudged that they have no ſuch Power ; theretore take a Pro- 


hibition Niſi &c. Sty. 470. Mich. 1655. Lepool v. Tryan. 


28. A Dutch Ship being wreck'd by Tempeſt in a Creek of the Sea Infra 
Corpus Comitatus ot Dorſet. The Sailors, upon Pretence that the Goods 
in the Ship were Bona peritura, procured a Commiſſion of Sale out of the Ad- 
e 5 | | | | | | mir ait! 


. 


— — — - —— ́ 


Court of Admiralty. 3 32 9 


* 


piralty Court; whereupon the true Owners, to prevent ſuch Sale, brought 
2 Superſedeas ; and upon producing the Libel to the Court, a Prohibition 
Vas prayed and granted, becauſe the Cauſe of Action did ariſe Infra 
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Corpus Comitatus, and ſo the Admiralty cannot hold Plea thereof, and Wil 
:be Sale of theſe Goods is good as they are Bona peritura. 2 Sid. 81. [1 | 
Trin. 1653. B. R. Culliver v. Brand. x 1 
zo. In a Prohibition the Caſe was, the Defendant was after of a 1" 

| Ship, of which S. the Plaintiff was Owner, and the ip was taken by | of 
Pirates upon the Sea, and to redeem himſelf and the Ship he contraffed © 1 
with the Pirates to pay 5o l. and pawned his Perſon for it. The Pirate 1 
carried him to the I/le of Scilly, and there he borrowed the 50 l. for which „ 1 

he gave Bond, and paid the Pirate; and being diſcharged, he libelled _ 1 

in the Admiralty for the 50 J. At his Return he ſued in the Admiral- = 1.40 

ty for rhe 50 J. and had a Sentence for it. The Owner moved tor a 85 9 
Prohibition, but it was denied, becauſe the original Cauſe aroſe on the e 1 
Sea, and all which followed was bur acceſfary and conſequential to WW 
. that Cauſe, and therefore well determinable in the Court of Admiralty. | 1 1090 
Hard. 183. Paſch. 13 Car. 2. in Scacc. Spark v. Stafford. 5 * 0 
31. Suit in the Admiralty for a Ship, as Flotſam, left near an Har- Keb. 659). WK 
: bour in Norfolk; It was agreed that Flotſam thould be tried in the £ 19 1 1 
Admiralty, but becauſe the Syugge/fion was, that the Dereliction was In- Vork ag "i 
| fra Corpus Comitatus, a Prohibition was granted; tor they may take Iſſue Linſtred, ik 
| pou the Suggeſtion ; and if it be found to be out of the County a Con- S. C. the 1 
ſultation ſhall go. Sid. 178. pl. 9. Hill. 15 & 16 Car. 2. B. R. The Got + 1 
ZJfdd fo OTIS + gy 1 
33 97. 2 . | „„ | RK? properly be- „ 
Jongs to the Admiral, and that they may try it whether it be ſo or no; but this Suggeſtion being of a Wh 
Dereliction within the Body of the County, it ought to be tried by Jury, and the Decree in the Ad- 1 
miralty will be allowed a good Plea in Trover for it; And by Windham, Floaatſam is that which is 1 
totally derelict, and not that whieh 1s avoided in the Sea for Fear of Danger, to which the Owner has Wt 
ſtill an Eye, and only goes out to pray for Help, which Twiſden agreed, but this is triable by the "46 
Admiral; and the Claim of Property by the Party mult be in the Admiralty within the Year and „ 
Day. Keeling conceived, that Floatſam within the County is of the Admiral's Juriſdiction divided Wl! | 
with the Common Law, but here an Owner appears within the Record within the Year and Day, and 111104 
therefore they ought here to demur or take Iſſue on the Suggeſtion. No Prohibition was awarded but = 
only as to the Fact in Corpore Comitatus. e 8 8 | = f A 
32. A Libel was againſt a Ship and the Maſter, and alſo againſt the 140 
former Owner, and the now Owner, for Sails and other Necęſſaries found 9 
or the Ship in 1681. The Plaintiff (che now Owner) for a Prohibition 48 
= /upgeſts the Statute R. 2. and that the Materials, Work done, and Con- {MY 
tract made, and every Thing contained in the Libel, were done at Land, 1 
and not Super Altum Mare, and that after the Time ſpecified in the Libel, wal. 
the Plaintiff bought the Ship, cum omni Apparatu, tor a conliderable Sum 1 
ol Money, az Land. It was argued, that though the Sails were for 1 
the Ship, and done about it, yet they were not abſolutely neceſſary, In 
nor was it in a Voyage, ſo that the Libel is not for any ſuppoſed Hypo- 1 
thecation by the Maſter in a Time and Caſe of urgent Neceſſity; be- 1 

lides, the Buying was upon Land with all her Furniture, and the De- ö 


ſendant has his Action at Law upon his Contract, and for his Wares 
ſold; and a Prohibition was granted as to the Ship and the preſent 
= Owner &c. 2 Show. 338. pl. 347. Hill. 35 & 36 Car. 2. B. R. Hoare 
v. Clement. Ry NE nee” 
33. The Maſter had hypothecated a Ship for Neceſſaries, being upon 
Infra 7 the Sea in Streſs of Weather. It was ſuggeſted for a Prohibition, that 
the Agreement was made, and the Money lent, upon the Land, viz. 
in the Port of London. But by Holt Ch. J. this muſt neceſfarily be ſo; 
or if a Man be in Diſtreſs upon the Sea, and compelled to go into 
Port, he muſt receive the Money there or not at all; and if his Ship be 
unpair'd by Tempeſt, fo that he 1s 1 to borrow Money to prevent 
4 dme 6 g her 
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(E 2) - Puniſhment of ſuing in the Admiralty in Caſts 


cut of their Juriſdiction, 


An fin x 2 H. 4. cap. 11. IF any Perſon ſhall be proſecuted in the Admira?s 


Was brought 


Court, contrary to the 13 R. 2. cap. 5. he ſhall 


upon this 


- Kearare fer £400 an Action 7 the Caſe againſt the Proſecutor, and recover aouble Da- 


ſuing in mages, and the 
the Admi- | 2 


roſesutor ſhall forfeit 101. to the King. 


ralty upon an Flypothecation, and it was held to be out of the Statute in the Time of my Ld Hale, 


cited by Holt Ch. J. Ld. Raym. Rep. 152. Hill. 8 & 9 W. 3. in Caſe of Benzen v. Jeffries. 


2. Ia Nrit on the Caſe founded on the Statute of 2 R. 2. or 1 5 R. 2. or 
2 H. 4. againſt ſuch as hold Pleas before the Admiral of Contracts made 


upon the Land &c. the Plaintiff ought to ſay in his Writ, Contra Forman 


Statuti predit?. otherwile it is not good, and it ought to be brought in 
the County where the Plea was held before the Admiral, and not in the 
County where the Contract was ſuppos d ro be made. Bendl. 5. pl. 
92. Paſch. & Trin. 4 & 5 P. & M. Maſhender's Caſe. Hy 5 


| 5 dl if 3. P. and R. bought a Ship at Land of B. and ſued B. upon the Contrals 
PL. 111. 0: . 


oy 3 brought an Action againſt P. only, and held good. D. 159. b. pl. 37. 


in the Admiralty Court, and tor their ſuing in the Admiralty Court 


Paich. 4 & $5. P. & M. Bylota v. Pointel. 


s. C cited 4. A. and B. ſued C. and D. in the Admiralty for a Cauſe ariſing at 
Arg. 4 Mod. Land. A. died. The King ann C. one of the Perſons grieved brought 


180, 181. 77 n t e u 7277 29957 1th of 
in ae e 8 Action agaiuſt B. one ot the Proſecutors, without ſhewing the Death 6 


Ki . The Judgment was, that the Party grieved recuperet Damnum & 


Cid. quod Deſendens Pœnam 10 J. erga Regem per Statut' predict? incurrat 


Ec capiatur & quod Dominus Rex recuperet verſus Defendent' 10 1. &c. 
& Detend* capiatur. D. 159. b. pl. 38. cites 1 Eliz. Swanton v. 
N 1 „ VVV 
J. An Action on the Caſe was brought for ſuing in the Admiralty 
Court, in a Cauſe where they had no Juriſdiction, (viz.) for a Thing 
done on the Land, and not on the High Sea. Brownl. 4. Mich. 11 Jac. 
| Row v. Alport. „ 5 5 


e 205. 6. Caſe &c. on the Statute, 2 H 4. cap. 1 1. for ſuing in the Admi- 
„ Ad- 
1d 


geg o Falty fora Matter done at Land, wherein the Plaintiff ſet forth, that 


R Sud ta Re Was attached in that Court, pro Defalcatione of his Oar infra fluxun 


ſudgment in d refluxum Maris, when in Truth, if any Thing was done, it was done in 


(9 Jos ſuch a Place which was infra Corpus Comitatus, and that he was attached 
Arm d. 


to appear before one Crumpton, Deputy- preſident or Fudge of the Court &c. 
After a Verdict for the Plaintiff, and a Writ of Error brought, it was 
alſigned for Error, that the Declaration was ill, becauſe the Plainti! 
had ſet forth, that if any Thing was done, it was infra Corpus Comitatus 
&c. which is act à diref? Affirmation, that it was done intra Corpus 
Comitatus; Bur per Haughton if nothing was done at Land, yet a Sui! 
in the Adnuralty, ſuppoſing a Thing to be done at Sea where in TIA 
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no ſuch Thing was done is puniſhable by this Stature ; Quod fuit con— 
celium per Cur. Then it was objected that the Plaintitt ſer forth that he 
was attached to appear betore one Crumpton, Lieutenant or Preli- 
dent to the Admiral Court, and did ut allege that it was before the Ad- 
mi ral or his Deputy, as the Statute directs, But the Court held ir well 
enough; For it is alleg'd that he was attach'd to appear Coram Crump- 
ron Deputat' Preſidente ſeu ejus locum tenente, and atter ſays, that he 


—— — — — — — — T — L— 


— 


—— — ͤ ͤ ͥ7 EL. NI 


Comparuit coram Crumpton Deputat' Præſidente ſeu Judice of the 


Court. Roll Rep. 203. pl. 5. & 410. pl. 51. Trin. 14 Jac. B. R. Flem- 


ing V. ate. 5 


7. An Aion doth lie by the Statute again/t the Court of Admiralty for 
holding a Plea of a Matter which is not within their Furiſdliction, (Mich. 
22. Car. 1.) B. R. and juſtly; for every Juriſdiction ought to be kept 
within its own Bounds; And if any one be injured by tranſgreſſing 


therein, the Common Law will relieve the Party injured thereby, and 
cauſe Satisfaction to be made for this Injury. L. P. R. wm. 


8. Plaintiſf S. declared, ſetting forth the 13 R. 2. 15 R. 2. and 2 H. Skinn. z6r. 
4. c. 11. which gives the Party grieved double Damages, and 10 l. to pl. 3. S. C. 
the Kings and that he was Owner of a Ship lying in the Thames infra aud Holt 


Corpus Com. laden with divers Goods, wherein he had a 5th Part to Fr Bo 


delivering 


his own Share; that the Ship was ready to ſail, and that the Defendant the Opinion 


| cauſed a Proceeding to be made in the Admiralty againſt the Ship, and of the Court, 
the Ship to be arrefted and ſtaid guonuſque he gave Security not to go to the _ : 
| Mederas, or Eaſt Indies, whereby he was ftaid 3 Months, and 70% his ene 


not any 


Voyage ad dampnum 30001. On Non Culp. Jury found that the Eaſt Difficulty 
India Company by Charter had the ſole Trade to the Eaſt Indies and in the Caſe 
Mederas, and that the Plaintiff was going thither; And Sir J. C ey would 


* e 5 A = JFC | 
one of the Detendants was Governor of the Company, and procured an it, but were”. 


Order of Council to the King's Advocate General to proceed in this Manner all of Ovi- 


c. and that the Detendants ſued this Proceſs out of the Court of Ad- nion that 


miralty; and if pro Quer'. Jury find 1500 1. Damage, and 511. Coſts, he Jud. | 


which were doubled in the Judgment according to the Statute. Judg-;,». me. : 


to be af- 


ment for the Plaintiff in C. B. and now in Error brought it was agreed firm'd ; For 
| Chart though here was but one Act, and but one Ottence, yer every ſe- though the 
| veral Perſon injured might have an Action and recover Damages, and Suit, ia the 


Admiralty 
„ 
- againſt tlie 


upon every Conviction the Deſendant would torteit 101. to the Kin 
Though there be. a Proceſs only and no Suit, nor no Plaintiff and De 


tendant, yet this is a Proſecution within the Meaning of the Statute, Perſon, yet 


for it is an uſual proceeding there, and of the ſame Miſchief ; That C. being there 


ns 5 | | rs os againſt his 
was a Profecutor within the Statute though no Suit was in his Name, Cds a0. 


becauſe he promoted and maintained it; and if he did it of his owncording to 
Head, then it is properly his own Action; it as Agent to the Company, the Courſe 
and by their Command then that Command being to do an unlawtul®! 4 « nag 
Act was void; But they held a mere Attorney would not be a Profe- 19 oe er 


this is a 


cutor within the Statute. Judgment affirmed. 1 Salk. 31, 32. pl. 2. Suit inthe 


Paſch. 5 W. & M. in B. R. Sir Joſiah Child & aP. v. Sands. 5 1 
. 5 „ . within the 
Statute, And though the Defendant is not Party in Court, yet if he be the Perſon that moves the 
Suit and is the Cauſe of ſuch Charge and Trouble, an Action lies again him, ——-—4 Mod. 179. 
S. C. and judgment athrm'd. — 3 Lev. 351. S. C. and Judgment athrm'd per tot Cur,-—-Cuinb, 


215. 8. C and Judgment affirmed. ———Carth. 294. S, C. and Judgment affirmed. 
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(E. 3) Prohibition, In what Caſes. And at what 


Time. 


1. CIR J. C. Judge of the Admiralty exhibited a Bill in that Court a. 
ainſt the Detendant N. who was an Officer of the Lord Mayor, 
For e Coals at a Wharfe in the Pariſh of St. Dunſtan's in the Faſt 

upon the River Thames; Wray and Gawdy Juſtices ſaid, that if it be 
Extortion there is no Remedy for it in the Admiralty, but in the King's 
Court; And per Gawdy it ſhall be redreſs'd here by a Quo Warranto, 
Le. 106. pl. 144. Paſch. 30 Eliz B. R. Sir Julius Cæſar's Cale, 
2. In a Caſe where A. and A. were equally intitled by the Civil Law to a 
 Prize-Ship, A. as the actual Captor, and B. as being preſent, and B. 
ſucd in the Admiralty for his Moiety, A. for a Prohibition ſurmiſed that 
after their arrival in England they agreed inter ſe that A. ſhould have 
Parts of the ſaid Ship and Goods, and that B. (ould have the other 5 
Parts [the other 5th Part] and A. ſaid that he pleaded this Matter in the 
Admiralty, and they would not allow the Plea, whereupon a Prohibition 
was granted; but it afterwards was moved by B. that the Court ot 
Admiralty would allow the Plea and try it there, whereupon a cond/- 
tional Conſultation was granted, Ita quod the Court allow that Plea aud try 
it there; And it was faid, that it the Court ſhould not allow the Plea 
it would be a Contempt of this Court and a Prohibition ſhould be gran- 
red. 2 Le. 182. pl. 224. 32 Eliz. C. B. Somers v. Buckley. 
3. A Suit was in the Admiralty Court tor ſetting a Ship in a That 
to the Damage of the Plaintiff; ſo that none could come to his Wharf which 
is (aid within the Bill to be within the Ward of St. Mary- Hill; And a Pro- 
hibition was granted; Upon a Suggeſtion, that it was good {or the 
ordering of Ships. A Conſultation was granted, bur afterwards 
upon good Advice and opening the Matter, a Superſedeas to the Con- 
ſultation was granted et quod Prohibitio ſtet; For the Wrong and Fact 
is ſaid to be within a County and Ward; And tor that it does not be- 
long to the Admiral; And tor civil Contracts or Treſpats done upon 
the River Thames or any other River, that is proper to the Common 
Law, triable in that County, which is next to the Bank, and that ſide 
ol the River where the Fact was done, bur in criminal Matters upon any 
River, that is given to the Admiral by the Statute 28 H. 8. cap. 15. 
Noy. 148. Goodwin v. Tompkins. 3 „„ 
4. The Maſter of an Hamborough Veſſel freighted her at Brazil, and 
became bound in the Cuftom Houſe there to unload the Merchandizes accord. 
ing to the Manner there uſed at St. Michael's to the Intent to ſatisfy the 
King's Cuſtoms. The Ship was drove by Tempeſt on the Coaſt of England, 
ſo that ſhe could not touch at St. Michael's. The Spaniſh Amballador 
ſuppoling the Goods were forfeited to the King of Spain for not pay- 
ing Cuſtoms ſued in the Admiralty here, and he Court gave Sentence, 
that the King of Spain ſhould have the Poſſeſſion of the Goods, but did not 
determine the Intereſt and Right of them. Whereupon the Owner ſued 
to the Lord Chancellor tor an Appeal, which was oppoſed by the Judge 
of the Admiralty, and it was argued by Civilians on both Sides, bur Ld. 
Chancellor ferch'd a Civil Law Book out of his Cloſer in which was a 
Text preciſe that an Appeal lies as well where the Sentence is of the Peſſeſ- 
jon as where it is upon the Intereſt and Right. Mo. 814. pl. 1102. Mich. 
8 Jac. Spanith Ambaſſador v. Plage VVV 
5 In all Cafes where the Defendant admits the Furiſdliction of the Ad- 
miral Court by pleading there, a Prohibition ſhall not be granted, unleis 
it appears by the Libel that the Act was done out of their Fariſditgion Ang 
that 


| = l | n a 6 ©. * r. wy 8 12 —— — * 
* m 4 2 2 R 1 3 r 5 * FRE \ P I 1 — - "he" 2 7 r * . vol — -—y r 7 
: - o 3 : — — at hree | — — — =_ - 
2 > 3 q 0 5 he 2-5 b - _ . 8 4 i 2 K 5 _ - — — — 4 —— . — — - K _ — ä 0 
5 os - * 2 » 0 $ * 2 A "of . X r N — A 
z o b 9 8 * 7 . 2 7 1 (> EI — — — — — * " 2 1 _ by — p wow: 
' ö 0 . ** * . . . « . oP . 4 . . . - - — = — 2 — — — ä - — 2 - *7 vant? — at 2 0 2 
mo — = Ip; tb Bun > ate + ae Eto ih woe 2 — "= + n my r 5 8 — 9 = . og > hrs > ———— — C — — . — ld. — . Ek Gag anne — — po — — — — 1 — 7 — — — — — * 
— 9 — — — — — — y — — . 2 w « : 9 go 4 — Rr — — 1 
— — * a — hy pI — ä — — ꝶ—-ä M - * 9 ah — — 
2 . 1 „ — — — rr 2 —————— — 8 
— 2 2 — ts — — — — — P 
» © l 


— 


— OE 7 PAPER —— 
: = 8 . 5 
> 2 — ＋ . — — 
—— — node, iitlLen - 
yy — — OY — — 
— ——— — ne — — „ — — — 


_ Court of Admiralty. 55 533 5 


that though Sentence was given, yet if that appears within the Libel a 
Prohibition ſhall be granted; Agreed. 2 Brownl. 30. Mich. 9 Jac. C. B. 
in Caſe of Jennings v. Audley. 3 

6. A Suit was in the Admiralty oz a Charter Party made beyond Sea on 
the Land; a Prohibition was granted, becauſe not made on the Main 
Sea, But if the Defendant admits the Furiſcliction of the Court, and 
ſuffers Sentence, then B. R. will not on a bare Surmiſe grant a Prohibition 
N after Admittance of the Party himſelf, unleſs it appears in the Libel, that 
7 that the At? was not made within the Furiſdiction ot the Sea; and the 
t Court agreed to this Difference. 2 Brownl. 34. Mich. 1611. 9 Jac. C. 
B. obirer. 3 „ 
$ 


„. A Libel was brought by ſeveral Mariners againſt I. the Maſter of a So where a 
) WW Ship, and Fudgment being given againſt F. he ſuggeſted for a Prohibition hag {ver 225 
| that the Contract was made at L. in England, but a Prohibition was de- 


: . : . ; everal ſea- 
nied, becauſe he had nor ſued his Prohibition in due Time, viz. be to — 


fore a Judgment in the Admiral Court, but it they ſue here they muſt a Ship from 
bring their Actions ſeveral, becauſe they cannot join here in an Action, 2 P, 
e ö ee 3 "En e England to 
and therefore it is good Diſcretion in the Court to deny a Prohibition. Tn for a 
M' in. 8. Paſch. 19 Jac. Jones's Caſe. . certain Sum 
3 „ 5 5 38 5 to them to 
be paid, a Prohibition was denied; For this muſt be taken as Mariner's Wages, arid therefore they 
have Juriſdiftion ; Befides the Party comes after Sentence, and therefore it is in the Court's Diſcre- 
tion to grant a Prohibition or nor. Vent. 343. Mich. 31 Car. 2. B. R. Anon. A Prohibition ſhall 
not go to the Admiralty to ſtay a Suit there for Mariner's Wages, though the Contract were upon the 
and, For, 1ſt. It is more Convenient for them to ſue here, becauſe they miy all join And accord- 
ing to their Law, if the Ship periſh by the Mariner's Default, they are to loſe their Wages, there- 
fore in this ſpecial Caſe the Suit ſhall be ſuffer'd ro proceed there. Vent. 146. Trin 23. Car. 2. B. R. 
Anon. 3 Mod. 244. Arg cites Win. 8. but ſays the Reaſon of denying Prohibitions for Mari- 
ners Wages ſeems to be becauſe they proceed in the Admiralty not upon any Contract at Land, but 
upon the Merits of the Service at Sca and allow or deduct the Wages according.to the good or bad 
Performance of the Services in the Voyage. And Ibid. 245. S. P. admitted by the Counſel of the 
other Side; but ſays, that the principal Reafon of ſuing in the Admiralty for Mariner's Wages is, 
| becauſe the Ship is liable as well as the Maſter who may be poor and not able to pay the Seamen. 
Nich. 4 Jac. 2. B. R. Anon. 2 - —— Mn ian of 


8. A Dunkirker took a Frenchman's Ship at Sea, and before it was 
brought Infra Prefidia of the King of Spain, it was driven by contrary 
Winds to Weymonth in England, and there the Ship and Goods were ſold ; 
the Frenchman libell'd in the Admiralty Court pro intereſſe ſuo a- 
gainſt the Vendee, ſuggeſting that the Ship &c. was taken by Piracy, 
and not by Letters of Mart as was pretended, and pray'd a Prohibi- 
tion. Bankes Ch. J. and Foſter J. conceiv'd that a Prohibition ſhould | 
go; but Crawley J. e contra. But all agreed; (Reeve J. abſente) 
that if a Ship be taken by Piracy, or if by Letters of Mart, and be not 
brought Intra Præſidia of that King by whoſe Subject it was taken, it 
is no lawtul Prize, and the Property not alter'd, and therefore the 
Sale void. March. 110. pl. 188. Trin. 17 Car. noun. 
| 9. There was a Suit in the Admiralty for the Profits of the Beaconage 
. * Rock in the Sea, near in Cornwall, and upon a motion for a 
Prohibition it was denied, for the Profits of Beaconage belong to the 
Admiral, and by Conſequence the Suit for theſe Profits may be within 
the Court of the Admiralty, tho' the Beacon itſelf may be the Inheri- 
tance of any private Perſon, and impleadable in the King's Courts, 
Sid. 158. pl. 10. Paſch. 15 Car. 2. B. R. Croſſe v. Diggs. 88 8 
10. We being at War with Deumark, one M. a Scots Privateer, took à 2 Keb. 158. 
| Daniſh Ship as Prize, which was condemned as a Prize in Scotland, and pl. 44 and 
| afterwards was bought by T. at Land, whereupon SC. libelld in the Ad- — - 66. 
miralty here againſt J. and M. and ſbew'd that M. took the Ship, and & I 
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Ad- t fre was not a Daniſh Ship but a Ship of London and that ſve was load- eg 
nleis ed with his Goods, T. moved tor a Prohibition becauſe he claiming Pro- Defendant | 
chat 5 i | | 
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here h $10 perty which he acquired on the Land, the Admiralty had no Turif{c. 


3 L * . os . r * * — 9 "1 
Projerty, tion eſpecially as this goes in Nullity ot rhe Proceedings in Scotland 
bit by the ; 3 1 . 0: Yo I » , UV, 
Cate: and... Where the Court of Admiralty there has as great Juiiildiction as the Ad. 
, | 


the nly miralty here; But per Cur. ſince the queſtion is Prize or No Prize ng 
Queltion Prohibition ſhall go, Sid. 320. pl. 12. Hill. 18 & 19 Car. 2, B. R 


wil be 4 
Nn co Mad hompſon v. Smith. 
Prise, and therefore they would ſtay Nothing nor award a Prohibition. 


Ch. J. Comb. 444- 


S. C. cited by Hol: 


2 Keb. 200. 11, Libel was in the Admiralty again/# 2 for Mariners Wages, and 
Pl. 32.9. C there was Sentence and Execution againſt one ot them, and he paid the 


he Court | . 3 ; 
rp 3 Money, and now they both mov d for à Prohibition upon a Suggeſtion 


there was that the Contract was made at Land; it was denied as to him who had 


no Cauſe of paid the Money, becauſe at that Rate one may have Prohibition ſeven 
Prohibition Yer after Sentence which i frable. 6 * 

| Years after Sentence which is not reaſonable, but granted as to the other. 
afrer ven- Sid. 331. pl. 14. Paſch. 19 Car. 2. B. R. Walker v. Ad 
rence exe. Sid. 331. pl. 14. Paſch. 19 Car. 2. B. R. Walker v. Adams. 

cuted, nor WW e e | fans : 

Nothing that can be Prohibited, —— Ibid. 215. pl. 55. S. C. the Court inclined that no Prohibition 
lay bur after the Parties agreed. Ibid. 227. pl. 88. S. C. The Parties agreed to ſtay the Suit in 
the Admiralty, and the Defendant here to appear and take a Declaration in an Aſſumpit, tor the 
Money recciv'd for the Seamen's Wages. | | | | 


| Lev. 243. 12. A Ship was taken at Sea as Prize, and being brought near the 
3 Shore was ſtranded, but the Foreigners from whom it was taken libell'4 
Neale, 8. C. 
but not 


2 Keb. the taking was the Cauſe of this Suit, the which was within the Jjuriſ- 
369. Pl. 4. diction oft the Admiralty. Sid. 367. pl. 3. Trin. 20 Car, 2. B. R. 


pl. 16% Turner & al. v. Smith, 
"Turner v. 5 
Neats S. C but not exactly S. P. 


13. M. was Captain of a private Man of Nar, in which B. had an In- 


tereſt, and M. took a Merchant Ship beyond the Line, laden with divers 
Merchandizes, B. ſued M. in the Court of Admiralty to have an Account, 


AI. pleaded there the Statute of 21 Fac. 1. of Limitations, the Cauſe of 


Action being of more than 7 Years ſtanding betore the Suit commenc- 


ed as appeared by the Libel, And now M. ſuggeſted that the Court 
of Admiralty would not receive that Plea, and therefore prayed a 


Prohibition. And the Court held that the Plea ought to have been 


receiv'd, for that the ſaid Statute was pleadable there; And it it were 


not received, that the rejecting it was a good Cauſe to have a Prohi- 


bition, as likewiſe if they receive it, and do not give Sentence thereup- 
on, as the Common Law requires. But a Prohibition lies not before 
retutal, becauſe the original Matter is examinable there. Hard. 502. 


pl. 8 Mich. 20 Car. 2. in Scaccario. Berkeley v. Morrice. 


14 A Prohibition is prayed to the Admiralty in Suit by the Maſter | 
and Mariners for Wages, which the Court denied, albeit the Mariners 
were retained by the Maſter, unleſs it be by Charter Party of Afraight, 


nor has it ever been granted, and the Rule tor Prohibition was diſcharg- 

ed. 2 Keb. 19. pl. 6. Trin. 23 Car, 2. B. R. The King v. Pike. 
Skinn. 59. 15. An Engliſh Ship was taken by French Man of War under Colour of 2 
Mich. 334 Dutchman, and carried into France and there Condemned by their Court 
Car. 2B.R. of Admiralty as Dutch Prize; after wards an Engliſh Merchant bought 


Dy this Ship of the Frenchmen, and brought her into England, where the right 


8. , ys Owner brought an Action of Trover tor the Ship againſt the Purchaſor; 


the Ship and all this Matter being found ſpecially, the Defendant kad Fudgment, 
WA 1 Dutch | | | 240 | becauſe 


. a 


in the Admiralty Court, upon ſuggeſtion that it was not Prize. After 
exactly S. b. ſeveral Debates the Court held that no Prohibition thoald go, becauſe 


© > — MB 


a - 


| CITE | Ls 1 r W 20 


E — 


per 


in B. R. Wharton v. Pitts. 


For per Holt Ch. ]. Le Taking being at Sea, that gives the Admiralty a Juriſdiction and the Subſe 
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becauſe the Ship being legally condemned as Dutch Prize, this Court built, and 

will give Credict to the Sentence ot the Court ot Admiralty in France; wo _ 
. o 2 o wv * 1 

And take it to be according to Right, and will not examine their pro 8 Hoa 


1 In ar Ship, the 
ceedings ; for it would be very inconvenient it one Kingdom ſhould Maſter was 


by peculiar Laws correct the Judgments and Proceedings of the Dutch, 


Courrs of another Kingdom. This was a Caſe cited by the Court. -_ of 
| | e Ddcamen 
Carth. 32. | Engliſh, 


| | OD | | | and two 
Dntch. The Court would not ſuffer it to be argued, but ordered Judgment to be entered ſor the 


Plaintiff ; For they ſaid that Senrences in Courts of Admiralty ought to bind generally according to 
jus Gentium. And if the Merchant in this Caſe had received Wrong he ought to apply to the Ad- 
miralty and Council, this being a Matter of Government, and that the King if he ſaw Cauſe would 
ſend to his Ambaſſador Leiger in France who would take Care that Right ſhould be done, and 


that if Right be not done, then the — would grant Letters of Marque and Repriſal.— Raym. 
473. S C. adjudged accordingly. — . C. cited Arg. Show. 143,——--=S. C. cited Comb. 121. 
r Holt Ch. J. N l e 5 


16. If a Man is taken on ſuſpicion of Piracy, and a Bill is preferred a- 


gainſt him, and the Jury find Ignoramus; If the Court of Admiralty will 


act diſcharge him, the Court ot King's Bench ci grant a Habeas Cor- 
pus, and it there be good Cauſe, diſcharge him or ar leaſt take Bail for 


him. Bur it the Court ſuſpects that the Party is guilty, perhaps they 


may remand him; And therefore in ai Caſes, where the Admiralty le- 


gally have an Original, or a Concurrent Furiſdiction, the Courts above will 
le well informed before they will meddl?s. Molloy Jo. cap. 4. S. 31. 


17. No Prohibition ſhall be granted where a Libel is not brought into 


Curt; Per Cur. Comb. 136. Trin. 1 W. & M. in B. R. in Caſe of 


Corſet v. Huſely. VVVidLͤß; 
18. Libel in the Admiralty againſt the Maſter and Ship which lay in 
the River Thames, for heedle/ly running over another Ship, the Defendant 


there mov'd for a Prohibition. The Plaintiff informed the Court that the 
| Defendant would not appear ſo that he could have no Action at Law ; And 


thereupon the Court retuſed to grant a Prohibition, unleſs the Deten- 
dant would appear and give Bail. 2 Salk. 548. pl. 3 Trin. 4 W. & M. 


19. The Ship was libelled againſt in the Admiralty, for that the Maſ- 


| ter being taken by a French Privateer, had ranſomed the Ship for 300 J. and 
| had ſued for the Payment of it, and was carried Priſoner to J 
the Money was not paid &c. and Sentence was given in the Admiralty a- 


unkirk, and 


gainſt the Ship ; And upon Motion tor a Prohibition it was denied by 
Holt Ch. J. then alone in Court, becauſe the taking and pledge being 
upon the High Sea, 7he Ship by the Law of the Admiralty ſhall Ir for 
the Redemption of the Maſter by his own Contratt. Ex relatione M'ri 
Place. Lord Raym. Rep. 22. Mich. 6 W. & M. Wilſon v. Bird. 


20. One B. by Letters of Marque &c. from the African Company, took a Comb. 444. 


French Ship near Gambay, which he carried into Africa, and the Aqdmi- 1 King 
ralty there condemned her as Prize, afterwards B. ſold the Ship at Land, 8 8 28 
and applied the Money to his own e, and then coming into Enpland was pr 


wks | vas pray da 
ſued in the Admiralty here for an Accompt. After Sentence given againſt Prohibition, 


him, he Appealed, and mov'd for a Prohibition, but denied ; For the ſußgeſting 


” 


. . f . 4 : i th X - 
Suit here is but on Execution of the firtt Sentence, by which the Ship Si ©* 


s 8 | y 5 4 a 1 Shi * 
is adjudg'd the King's Prize, and the Admiralty having juriſdiction, ken Su 


Yu taken Super 
their Sentence did bind the Property, and cannot be gaintaid till reverſ- Terram in 
ed by Appeal. 1 Salk. 32. pl. 3. Irin. 9 W. 3. B. R. Brooms Partibus 
Caſe.” 3 | tranſmari- 
Ale. nis; but it 
was denied; 


l uent 
8 on is to be coupled with it —5 Mod. 340 S. C. and it was further inſiſted for a Prohibition, 


that the Property being once veſted in the King by the Condemnation of the Ship as Prizc, there 
can be ſuit in the Admiralty here afterwards ; For if after ſuch Condemnation the Goods are con- 


verted, the King muſt bring an Action of Trover; and that this is a plain Action of Trover upon the 
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may reſeiſe 


by Holr Ch. 
J. 12 Mod. 
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_ tard v. Lewſtie. 


„ 
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———— 


Mart, and therefore it is a Perquiſite ro the Admiralty, and B. is reſponſible to the King for Ship and 


Goods ——12 Mod 134 S. C and held that by Law of the Admiralty the Property of a Skid taten 


Without Letters of Mart veſts in the King _ the taking, and this upon the High Sea, and therefore that 
which was taken was but in Truſt for the King and he, who took it, is but accountable to him. 
And for the Account and Breach of this Truſt the ſuit in the Admiralty is very proper. Now if the 
Party, that took this Ship, brought it to Land and there ſold it and converted it to hi; own Uſe, th; 
makes him aWrong-Doer ab Juitio, and Rule for a Prohibition was diſcharged, —Carth. 398, 399 SC 
and Prohibition denied, becauſe the Admiralty had Juriſdiction of the Original Cauſe Which was the 
Capture, on which the King's Title immediately accrued, and the Embezilmen:t was Immediately up. 
on the Capture, and ſo all was but One continued Act; And this 2d Libel was but a Continuance 
of the firſt ſuit and a Charge grounded on the firſt Sentence by way of Execution thereof. 


Carth 423. 21. A Lite in the Admiralty was for the Caption of a Ship generally 


_ Thermolin without ſhewing that it was upon the High Sea, but the ſubſequert 


F. © Be. : . | 1 eee eee 4 
88 Proceedings did ſhew it. Atter Sentence in the Admiralty a Prohi- 


irg. bition was mov'd for, but the Court was divided. Comb. 462, Mich. 


Ld. Raym. 9 W. 3. B. R. Tremoulin v. Sands, 


Rep. 271. 


Shermoulin v Sands 8. E accordingly, and ſo on Prohibition was granted ——12 Mod. 1 43. Terre. + 
moulin v. Sands S. C. the Court divided and ſo Rule for Prohibition was diſcharged. _ 
22. B. R. will not prohibit al the Mariners or any one of them to 
ſue in the Admiraliy for their Wages, For per Cur. there is no Diffe- 


rence where one libels, and where many do. For the Reaſon why 


B. R. permits Mariners to libel there tor their Wages, is not only be- 


cauſe they are Privileg'd to join in Suit there, whereas they ought to 


ſever at Common Law, becaule they Contracts are ſe\eral ; Bur alſo by 


dy the Maritime Law, Mariners have Security in the Ship tor their 


Wages, and it is a kind of an implied Hypothecation to them; And 
therefore B. R. allows Mariners to ſue in the Admiralty for their 
Wages, becauſe the have they Ship there for Security. Lord Raym. Rep. 


398. Mich. 10 W. 3. in Caſe ot Hook v. Moreton. 


S C cited 23. On a Queſtion whether a Mate of a Ship might libel in the Ad- 
1.4 Raym. miralty for Mariners Wages, it ſeemed to the Court that a Mate is but 
Rep. 632. a Mariner and therefore might libel there. Lord Raym. Rep. 397, 


398. Mich. 10 W. 3. Hook v. Moreton, 


24. Prohibition niſi Cauſa was granted to Court of Admiralty for 
Libelling there for Seamens's Wages, it appearing on the Libel that the 


Service was all in the River Thames. 12 Mod. 230. Mich. 10 W. z. 
Bidolph and Bruce. | 

32 Mod, | 
246 8 C. 


Rigden v. Hedges. 


her out of 


their Juriſdiction, and no Prohibition lies. 


8. C cited 26, Tho' a Maſter of a Ship cannot ſue in the Admiralty for his 
Wages, yet poſſibly if the Maſter dies in the Voyage and another Man 


406. by Takes upon him the Charge of the Ship upon the Sea, ſuch Caſe might be 


name of different, as in the Caſe of“ Groſwich v. Lotithfley, where it was 


Crosby v. held lately in this Court, that it a Ship was hyporhecated and Money 


| Lomell. — borrow'd upon her at Amſterdam upon the Voyage, he that lent the 


5 One Money may ſue in the Admiralty for it, and this Court granted a Con- 
J. Ld. ſultation. But in another Caſe, where Money was borrow'd upon the 


Raym. Rep. Ship before the Voyage B. R. granted a Prohibition, and the Parties ac- 
152.35 re, quieſc'd under it. Per Holt Ch. J. Ld. Raym. Rep. 537, $75. 


2 LY Trin. 12 W. 3. in Caſe of Clay v. Snelgrave. 
H. R. Coſ- 


8. C. cited 2 Ld Raym. Rep $95, Arg & ibid. per Cur. 806. Mich. : 


Fare of the Libel, But it was anſwer'd that this Ship was taken without amy Commiſſion or Letters ,c 


25. It a Ship be arreſted by a Proceſs out of the Court of Admiralty 

and per Car for a Matter ariſing within their Juriſdiction, tho' ſhe be reſcued at 

the Court Land, the Conuſance of the Reſcue belongs to the Admiraity, Other— 
of Admiralty wiſe not; Per Holt Ch. J. Ld. Raym. Rep. 445. Paſch. 11 W. 3. 


Court of Admiralty. 5 5 37 


Arn, in Caſe of Juſtin v. Ballam S. C. cired Arg. and by Holt Ch. J. 2 Ld. Raym. Rep. 
983. Trin. 2 Ann. by the name of Coſſart v. Lawdfley ———6 Mod. 70. S. C. cited hy Holt Ch. 
J. as the Caſe of Corſt wick v Lowſeley. 1 W. & M argued and reſolv*4 by all the Judges. And 
Powell J. added, That tho' in that Caſe the Libel laid the Contract to have been ſuper Altum Mare, 
vet the Court took Notice of it as done at Rotterdam; but being in the Voyage, and occaſioned by a 
Ftreſs at Sea, it was held well enough within their Jnri{diction, and that the Hypothecation of Ships 
i abſolutely neceſſary for the preſervation of Navigation; for the Niaſte-s have nothing elſe to get 


Credit with, and they are the only Court can give them Remedy; It a Ship in Harbour here in Eng- 


jand be Hypothecared, they ſhall not ſue for it there; Maſter can't at any Time fell, but he may 
hvpothecate in Vovage for Neceſſaries; But the Libel being againſt the Ship and Party, the Court 
fajd, they would ſend a Prohibition as ro him unleſs quatenus it is neceſſary to mike him Party to- 
wards the Condemration of the Ship; and ſo it was done, _ ET he e 

Comb 135. Corſet v. Huſeley. Trin. 1 W. & VI in B. R the 8 | 28 and a Cu 3 
by the whole Court; and Dolben J. ſaid, he wondred that this could be mide a Queſtion, ſince it 
was admitted that the Money was for the Uſe of the Ship, but if the Maſter had employed the No- 
rey to his own Uſe, a Prohibition ſhould have gone. Ss bs 8 


27. Executor of the Maſter of a Ship libell'd in the Admiralty 1.4. Raym. 
Court tor Wages owing to the Teſtator by the Owner; hut a Prohibi- Reb. 576 


was granted. 1 Salk. 32. pl. 4 Trin. 12 W. 3. B. R. Clay v Clay v. Snel- 


v ar Pre . 
Sudgrave. accordingly 
| | ——— Carth. 


518. S. C. ſays, in this Caſe it haypen'd, that the Owner was beyond Sea, and the Counſel tor the 
Adminiſtrator inſiſted that no Prohibition might go, unleſs ſome ſufficient Perſon would appear and 
put in Bail in an Action to be brought againſt him; becauſe otherwiſe this Debt might be loſt; ind 


the Court thought it reaſonable ſo to do; Bur atterwards a Rule was made for a Prohibition ablſo- 


Jutely without any Condition. Ld Raym. Rep 578. S. P. mov'd-by Northey, who ard, 
that this had often been done; And Holt Ch, J confeſs'd, that the Court had ſometimes interpoſed 
and procured Bail to be given; bur then it was by Conſent, and in Caſe of the Proprietor himſelt, 
But in regard that in this Caſe the Plaint 
and a Prohibition was granted. 


took up Neceſſaries and gave a Bill of Sale by Way of Hypothecation tor the - and 8. 
Payment ot the Money; and now upon a S againfl the Ship, e ein : 
and the Owners, a Prohibition was granted as to them, becauſe the and the 5 
Court held, that the Contract of the Maſter cannot make the Owners Libel being 
perſonally ſubject to a Suit; but as to the Suit againſt the Ship a Prohi- AH the 
bition was denied, becauſe the Maſter can have no Credit abroad, bot pan 
upon a Hypothecation of the Ship, and it is not reaſonable to hinder the e 
the Admiralty from giving a Remedy where we can give none our- ſaid, they 
ſelyves, 1 Salk. 35 pl. 9. Tri. 2 Ann. B. R. Johofon v. Would ſeud 
Shippen. 8 | 1 ; Fg We 2 a rolubiti- 
| og | | | on as to him, 
tenus it Is neceſſary to make him a Party towards the Condemnation of the Ship; and b a e. 
—11 Mod. 30. S. C. accordingly. —2 Ld. Raym. 982. S. C. accordingly, ; 


: 28. A Ship put into Boſton in New England, and there the after 6 Mod 59. 


29. The Maſter took Proceſs out of the Admiralry, againit the : £4; Raym 


Owners, to arreſt the Goods landed at Briſtol in cauſa ages Before Rep 931: 
Appearance it was moved tor a Prohibition on Affidavits of the Matter ,,, 


FE. - 1 g Watſon. 
 betore Libel, whereby ic appear'd that the Goods landed were arreited 8 C. 4-74. 


in Cauſa Salvagii. Bur per Cur. Tho' the Goods are now arreſted at ing, and a 


Land, yet the Salvage, which was the Cauſe of the Arreſt, might Prohibition 
be at Sea, which will appear by the Libel, and therefore a Prohibiti- 7 
on was denied till Appearance or Libel exhibited, and the rather becaule 8. 0 8 
the Party may have Remedy by Treſpaſs or Replevin, and this is not Rule for 
like Sands's Caſe, where on Proceſs to ſtay a Ship in the River a Pro- Frohioition 
ibition was granted betore Appearance; tor that Proceſs was not for hg. 
an Appearance as this is, but was in Nature of an Execution. 1 Salk. 
35. pl. 8. Mich. 2 Ann. B. R. Tranſer v. Watſon. 55 
30. It was moved for a Prohibiton to a Suit in the Admiralty tor 
Samens Wages on a Siggeſtion that the Contrati was made by Deed at 
Land. Put upon reading the Suggeſtion it appear'd to be General, 


6 2 that 


ift was a Purchaſor without Notice, there was no K caſon; 
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that the Contract was made at Land. The Suggeſtion was amended 
and made Per Scriptum, But the Court held it inſufficient; for ir 
might be by Writing and yer not by Deed, and if fo it is only , 
Parol Contract, and the agreement was urged to be Special, yer the 
Court held, that did not draw it from the Admiralty's J ur iſdiction: 
and the Motion was denied. 2 Ld. Raym. Rep. 1206. Mich 
4 Ann. Benns v. Parre. 
Powel J. 31. A Motion was made for a Prohibition to the Court of Admiralty 


berate 15 in a Suit there by Seamen for their Wages upon a Suggeſtion that th. 
nieniorec | 


Cafe of the Court refuſed to allow the Defendants Allegation that the Place, upon the 


like Nature, arrival at which the Plaintiffs intitled themſelves, was not a Port of De- 
where a Suit /zvery; and that they refuſed to receive the Allegation, unleſs the Defenday; 
would bring the Money demanded into Court, But the Ch. J. and Powell 


menced in 


"= Court held, that the Admiralty Court were the Judges of that Matter; and that 


of Admiralty if they did not do the Detendant right, his only Remedy was by Ap. 
by Seamen. peal; but it was no Ground for a Prohibition; The Suit here was tor 
for their \Vages upon the arrival of the Ship at Guinea, 2 Ld. Raym. Rep. 


Wages, up- 


on hear 1247. Paſch, 5 Ann, Brown v. Benn, & al. 
rival of the 8 e . 


Ship at Newfoundland; and tho' the Merchants all held it no Port of Delivery, yet the Court of 
Admiralty held the Contrary. And fo did the Court of C. B. upon a Motion for a Prohibition. 2 
Ld. Raym. Rep. 1248. 8. C. ER WO, 85 e 


32. A Prohibition does not lie to the Admiralty Court before Sentence, 


tho otherwiſe it is as to the Spiritual Court. Holt's Rep. 49. pl. s. 
Paſch. £:Anmn, ) è m8 „ 
33. 'F he Detendant and other Samen libelled in the Admiralty Court 

for their Wages, and ſet forth in their Libel, that they went to ſuch a Place, 


or Coaſt in the Kaſt Indies, and that the Plaintiff had not paid them 
their Wages &c. Sir James Montague moved tor a Prohibition, for 
- that Court will not by their Way of Proceeding, receive out Anſwer but 


upon Oath ; by which Means we ſhall be forced to diſcover that we traded to 


the Kaſt Indies, and ſo incur a Penalty inflicted by Act of Parliament - 


which is general, prohibiting all the Subjects of England to trade or 
traflick there, except they have a Licence, or are of the Eaſt-India 


Company. Beſides, theſe Mariners have a Contract under Hand and 


Seal for their Wages, on which they may ſue at Law, But the Prohibi- 


tion was denied; tor it is reaſonable and juſt, whether their going thi- 
ther was lawtul or not, that you ſhould pay them their Wages; there 
is no unlawtul Act ſuggeſted, and if there be a Contract under Hand 
and Seal for their Wages, yer the Admiralty may have Juriſdiction 


thereot as Incidental ; bur it they Judge contrary to our Law, we 
will prohibit them. But they on the other Side deny the Contract to 


be as you have alleged. Holt's Rep. 45. 50 pl. 6. Mich. 5 Ann. 


Gawn v. Gr andre. 


34. A Prohibition was pray'd, becauſe there was a Hit for Mages 
' and fer Expences in Travelling by Seamen, quoad the Travelling Expences 


which were due to them in going by Land from one Ship to another, but 
Lelonging to the ſame Maſter, Sed non allocatur; tor thall the Seamen 


be turn'd on Shore &c. and to Travel from one Place to another 
without having their Charges or Wages born &c? Per Powys ſenior 
Eyre, and Powys junior. Hill. 12. Ann. Reg. B. R. ex Motione 


Mr. WW hitacre. 


35. A Prohibition was pray'd by the Owners of a Ship to ftay a 


$44t in the Admiralty by the Maſter and Seamen againſt the Freight of a 


Shrp, becauſe the Suit ought to have been againſt the Ship or the 


Owners ot it, not againſt the Freight as here. Sed non allocatur, for 
the Seamen may join, and by their Law they may lay keld of the Ship, and 
it by their Law they can lay hold ot the Freight roo, why thouid he 
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prohibit them? Beſides was there ever a Prohibition granted at the 
Suit of a 3d Perſon, as here you pray it, but a Prohibition only as to 
the . Mich. 12 Ann. B. R. Neclanham v. Foliamb. 

36. A Maſter of a Ship ſued in the Admiralty for his Mages and laid 

the Contract to be made Iufra Fluxum & Refluxum Maris infra Furiſdicti- 

onen Curie Admiralitatis; but a Prohibition was denied to be given, 

becauſe it was after Sentence. 2 Ld. Raym. Rep. 1452. Mich. 13 

Geo. Barber v. Wharton, | SN FFC 


* ; e * a * — 


(E. 4) Admiralty, Pleadings. 


1 Bronght Account for Goods againſt P. in C B. and thereupon P, 
e ſued T. in the Court of the Admiraly, ſuppoſing the Goods to 


| have been receiv'd in foreign Parts beyond the Seas and the ſaid 7. being 


committed for refuſing to anſwer upon his Oath to ſome Interrogatories there 


71 to him, brought his Habeas Corpus, which was return'd thus, 


go William Pope Mareſcallus ſupreme Curiæ Admiralitatis Angliz 


Dom. Juſtic. ſereniſſ. Reginæ noſtræ in brevi huic Schedulz annex, 


ſpecificat, Certific. quod infra vocat. T'. ante advent. iſtius brevis 
capt. fuit & Cuſtodiæ meæ commiſſ. ex eo quod dictus T. vinculo 


Sacramenti coram Judice Admiralitatis Angliæ aſtrictus ad reſpon- 


dend. quibuſdam Articulis contra eum in dicta Cur. dat. &c. ſub 
Pœna quinque Librarum, &c. contumaciter examen ſuum ſubire re- 
cuſavit, 1dcirco, &c. and it was refolv'd by the Court of Common 
Pleas; That the Return abovemention'd was inſufficient as being too 


| general, becauſe it is not ſpecified for what Cauſe or Matter T. was 
examined, ſo as it might appear that the Interrogatories were of ſuch 


Things, as were within their Juriſdiction, and that the Party ought 
by Law to Anſwer upon his Oath, for otherwiſe he might very Well 
refuſe. 12. Rep. 103, 104. Hill. 2 Jac. Tomlinſon v. Philips. 

2. A Libel in the Admiralty laid a Contra apud Malaga infra Hob. 79 in 
Diſtrictas Maris vocat' the Straights of Gibralter Infra Juriſditionem?: 1 8 be 
Maritimam, and a Prohibition was granted, becauſe it appear'd that eee 
the Contract was made in the Iſland of Malaga, and then the adding 
Infra Juriſdictionem Maritimam is void. Hob. 213. in pl. 270. cites 
Mich, 9 Jac. Audley v. Jennings 5. 2 : 

3. In an Action upon the Caſe for ſuing in the Court of Admiralty, 3 Bulſt. 203 
for a Thing done in Corpore Comitatus the Count was uod per Sta- Trin. 14 
tur 13 R. 2. inter alia, it was enatted, that the Furiſdiction of the Ad- . 


| . | RR] the Count 
miral ſhall extend only to Things done, Super altum Mare; and it does not 1 


W | 2 | | 0% MOL only (alt, 
recite the whole Statute; nor that it was in Parliament; Vet adjudged(Quod in 


good and affirmed in Error; For it cannot be a Statute unleſs it be made dtatuto con- 


in Parliament; And No-body is bound to recite any more of a Record vine tur) bur 


8 a , . : the Court 
than what is ſufficient to induce the Action; As in Debt upon a Judg- held it to 


ment it is ſuthcient to recite only the Judgment. Jenk. 323. pl. 34. be no Error, 
cites Flemming v. Yates. and ſo like- 
12 | Wile as to 


— Roll Rep 223 pl. 5. 


the Count being (Inter alia enactiratum fuir,) and Judgment affirmed. - 
and 210, pl. 51. S. C. but S. P. does not appear. | 


4. Treſpaſs for breaking a Ship and carrying away her Sails. The De- Godb. 385. 


fendant juſtified by a Warrant from the Admiralty to arreſt the Ship and 40 98 pe 
. keep her ſafe, by Virtue whereot he entred and carried away the en Ca wha 
* Which is the ſame Treſpaſs. It was objected, that the breaking the 


3 Car. B. R. 


Ship do not ob- 
ere S. P. 


"Court 0 Admiralty. 5 39 5 


Fg 


the S. C. bur 
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1 ee her in the Admiralty as a Prize &c. Upon Demurrer Holt Ch. J. held, 
hence. that he was Captain was well enough ; he zeed not bew his Commilji- 
Comb 120. 072; but it does not appear how this Ship came to be a Prize, nor that there 
ad wes any Cauſe to ſeize her as fac, nor that there was any War; The ſubſe- 


phe Platn- F Sens 3 : 55 ; | 
ot - Betides, it is uot ſhewn whoſe Court of Admiralty it was, nor before what _ 
Carth. 31. Judge. Judgment pro Quer' by the whole Court. N. B. This was an 


as 


a. AAAS. dl. a. a reac - 4 tir tom. 


540 Court | of Cinque Ports. 


Ship was not anſwered, neither was there any Warrant to carry away 
the Sails; but per Cur. the Plea is good; becauſe the Entry into the 
Ship by Virtue of the Warrant is in Law a Breaking it, as Clayfi,,, 

tregit &c. and that he might carry away the Sails; for tis z5 7, 
Manner of their Proceeding, and grounded s Reaſoa, becauſe he could 
not keep her fately, it the Sails are not carried away, Latch. 15; 
Mich. 2 Car. Creamer v. Tookley. 

5. H. brings an Action of Falſe Impriſonment againſt G. The He. 

tendant pleads a ſpecial Fuſtification, that he took and impriluazd 15 
Plaintiff by Virtue of a Commiſſion granted out of the Court of the Adina! 
ty, to examine the taking away of certain Goods which were wreck'd by {/, 
Sea. The Plaintiff demurred, becauſe the Defendant has not ſet fort) 


the Cuſtom of the Admiral Court, that the firſ# Proceſs thereof is 4 Capias, 
and fo it appears not whether he have proceeded right or not. 2dly, It 
does not appear that the Matter 1 which the Commiſſion was granted i; 


Maritime, and other Matter they ought not to meddle withal. The 


Rule of Court was to thew Cauſe why Judgment ſhould not be given 


_ Gurnet, Re 3 3 
6. A Libel for a Ship taken by Pirates, and ſold at Tunis, but made ag 
Mention that the Ship was taken Super Altums Mare; and though there 
was contained therein very much to imply it, yet the Court held tit 
to be abſolutely neceſſary to ſupport their Juriſdiction, Vent. 303. 
Paſch. 29 Car. 2. B. R. Anon. 3 . 


againſt the Detendant upon this Plea. Sty. 64. Mich. 23 Car. Hull v. 


Show. 6. J. Treſpaſs for taking a Ship &c. The Deſendant pleads, that he was 
S.C and Captain of a Man of War, and that he took her on the High Seas as 


the Cale in 


Prize, and carried her to and there proſecuted her, and condeuumncd 


Prdged for”. quent going to the Admiralty cannot juſtify rhe firſt illegal Caption. 


3 3 Interloper ſeized by the Eaſt India Company, and carried ro, the In- 


3 Mod, 194 dies, and there condemned by the Company's Admiral &c. Holc's 
Beak v Rep 47. pl. 1. Paſch. 1 W. & M. Beake v. Tyrrell. . 


Thyrwit, 
8. C. adjornatur. | 5 
For more of the Court of Admiralty, See 4 loft. 134. Cap. 22. 
and Prynn's Animadverſions, Amendments of, and additional 
Records to 4 Inſt. 75. to 134% e 
WY Cinque Ports. 
(E. 5) The Juriſdiction of the Cinque Ports, 
"He cel 1. 3 . HE Conſtable of Dover Caſtle ſpal not hold Plea of aiy 
the Con- „ foreign County within the Caſtie- Gates, except it con- 


ſtable, or cerns the keeping of the Caſtle ; neither ſhall he diſtrain the Inhabitants ef 


Lieutenant W | | 
or Keeper Ihe 5 Ports to plead elſewhere, or otherwiſe than as they ought, according t0 


of the Caſtlez be Form of their Charter, confirmed by the Great Charter. 15 


of Dover, 


is alto the Warden of the Cinque Ports; and the King's VMrits directed to him are directed Rex &c Þ 
Conſtabulario Caſtri ſui de Dover, & Guftodi Duin ue Portuum ſucrum, but Be is commeni!y called Lord 
8 Arden 
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, arden of the Cinque Ports The Cinque Ports are, Haſtings, |; RE Hithe, Rumney, and Sandwich, 
whereunto I inchelſea and Rye (as moſt ot Note) and other Towns be adjoined 2 Inſt. 556. g 
The Conſtable of Dover, and Lord Warden, has two uriſdiions, viz. The Authority of an Admi- 


al, and to hold Plea by Bill concerning the Guard of the Caſſle &c. according to the Courſe of the Com- 


mon Law, and of this Juriſdiction doth our Statute ſpeak. 2 Inſt. 556, 557. 


2. A. brought Debt in London byWrit in C. B. again/t the Gaoler of the 


Cinque Ports, becauſe he had F. N. who was condeinn'd to the Plaintiff, 
in Execution, and ſuffered him to eſcape in London. The Defendant plead- 
ed Nul tie] Record. The Fuſtices write to the Conſtable of Dover, and 


he over to the Barons of the Cinque Ports. Br. Cinque Ports &c. pl. 25. 
cites 30H. 6 6. And Brooke ſays, Et fic vide that the Juſtices of C B. 


may write ro the Conſtable of Dover for a Record of the Cinque 


Ports. e „ 1 985 
3. Recovery in Bank of Lands in the Cinque Ports is good as it is in An- 


cient Demeſne, or of Lands where Conuſance of Pleas is; and yet in 
other Action of the ſame Land again at another Time, the Tenant may plead 


that it is in the Cinque Ports in the one Caſe, and the Lord may demand 


Conuſance in the other Caſe, and ſo the Nature of the Land by this 
Recovery is not changed. So it ſeems of Recovery in Bank ot Land 


in London. Br. Cinque Ports, pl. 24. cites 36 H. 6.33, 
4. It was ſaid, that the Cinque Ports are not by Grant of the King, 


nor by Preſcription, but by an Ad in an ancient Parliament. Quzre. Br. 


Cinque Ports, pl. 23. cites 12 E. 4. 17 18. „%% pod 
J. In Treſpaſs it was ſaid Arguendo, that Recovery in C B. of Land 


which lies in Cheſter, Durham and Lancaſter, is void ; Contra in the Cinque 


Ports; Quere & ſtude diverſitatem. Br. Cinque Ports, pl. 24. cites 


H. . 12. | 


6. The Conſtable of Dover, who is Warden of the Cinque Ports, 


2 — n 5's 2 * Ya A Amo Fro foe Fer So Et 
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ſhall not hold Plea of a Thing which ariſes in the County out of the Cinque 
- Ports. Br. Jurnidiehong pl. 99. cites . N. 


7. The Conſtable of Dover, who is Warden of the Cinque Ports, 
cannot hold Plea of a Thing which doth belong to be determined in the Coun- 


ty, if it be not of a Thing concerning the keeping of the Caſtle of Dover; and 
if he does, the Party thall have a Writ directed unto him to ſurgeaſe, 


and upon the ſame an Alias, and a Pluries, and an Attachment. F. N. 


BB 240. (B) 


8. If the Conſtable holds Plea of any Thing of which he ought not for to 


bold Plea, the Party ſhall have his Action upon the Statute, although he 
does not ſue forth any Writ before directed to the Conſtable. F. N. B. 
240-(C) ---- e = •„ 


9 The Defendant was committed becauſe he would not anſwer, the Land 


| lying in the Cinque Ports. Toth. 215. cites 40 Eliz. Langham v. 
JJJJJͤ 1 FE i: EE ne 
10. Appeal of Murder was brought in B. R. 1 4 Murder done upon Yelv. 12. 

It was objected that it C. _ the 
did not lie, becauſe 8. was within the Cinque Ports where the King's ud ö 


the Plaintiff*s Brother as J. in the County of K. 
k : judg'd ill; 
Writ does not run, and that the Cinque Ports nor any Part of them are Fos though 
within the County of Kent. All the f uſtices delivered their Opinions the Cinque 
ſeverally that the Plea was not good tor the Matter; becauſe this Ac-Horts have 


tion ot Appeal is higher than an Action Real or Perſonal, and ig Dyes grand. 


; | Liberties, 
ſome Sort concerns the Queen; And in ſuch Caſes as concern the Queen yer the Rea- 


it is no Plea to fay that it is within the Cinque Ports, As in a Quare (on of the 


Impedit. Cro. E. 910, 911. Mich. 44 & 45 Eliz. B. R. Criſp y,Sravt of 


thoſe Liber- 
ties was for 
I — — — eee eee the Eaſe and 
Benefit of the Inhabitants and not to their Prejudice. A 2d Reaſon was, becauſe the Deſendant ha- 
ving done the Murder within the Cinque Ports and flying out of the Cinque Ports, if the Pleading 
here ſhould be good, there would be a Failure of Juſtice ; For thoſe of the Cinque Ports cannot try 


Verral. 


him, becauſe he is not there, Popham ſaid, if Cn had ſhewn that at the Time of the 
| - | 


Murder 
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Murder ſuppoſed, and ever after he had been and was an Inhabitant and Commorant within the Cinque 
Ports, and ſo by his Plea he had given Juriſdiction to the Court there, and they as Judges prav'd tg 
have View, that the Defendant, if Guilty, might have receiv'd a Satisfactory Judgment, viz Death 
for Death, then the Plea had been good ; but the Defendant has not ſhewn any ſuch Thing whereby 
it appears that this Court of the King has ſo much Juriſdiction. A zd Reaſon was added by Gawdy: 
Fenner and Yelverton J becauſe this Court of B. R. is the moſt High Court of Juſtice, and of 
greateſt Sovereignty ; And though the Kings before have granted Conuſance of Appeals to the Barons 
of the Cinque Ports, yet this does not give away the Queen's Intereſt as touching herſelf, and in this 
Appeal the Queen has Intereſt by a Meane ; For if the Plaintiff be nonſuited after Declaration or re- 
leaſes (according to 29 H. 6. Corone ) yet the Defendant ſhall be arraign'd at the Suit of the 
Queen And further all the Court held the Plea Double and Repugnant ; The one is, that Sand. 
which is Parcel of the Cinque Ports, Ubi Breve Dominz Reginz non currit, which is a Matter in Law 
ut in the Judgment of the Court; The other is, that it is not in the County of Kent, which by the 
firſt Plea is denied, viz by ſaying that it is Parcel of the Cinque Ports &c. and yet by the other Part 
it is utterly denied to be in the County of Kent and ſo Repugnant; And alſo in Truth all the Cinque 
Ports are Parcel of the County, though by their Charter they are exempt from being drawn in Plea 
within the County generally. PL po e 


— 


Court of Cinque rote: | 


cy 


* —— — —Y 


11. Of ſuch Things whereof the Conftable of Dover and Lord Warden 
hath juriſdiction, he is the immediate Officer to the Court, and as it has 
been ſaid, Writs jhall be directed to him as in all real Actions &c. for Land 
within the Cinque Ports. 2 Inſt, 559, ( 
12. They of the Cinque Ports have great Liberties and Privileges, in 
reſpect of their neceſſary Attendance in the Ports for the Defence and 
JJ . 5; 
13. If a Præcipe be brought againſt one for Land within the Cinque 
Ports and he appears and pleads to it, and Fudgment be given againſ# 
him in C. B. this Judgment ſhall bind him for ever ; tor the Land is not 
exempted out of the County, and the Tenant may wave the Benefit of 
his Privilege. 2 Inſt. 557. ))  un ns 
14. The Cinque Ports are not exempted out of the County for divers 
| Cauſes. 11t. 'The Conſtable of Dover has no general Juriſdiction within 
the Cinque Ports, but it is limited; For Example, if a Man be mur- 
dered in any of the Cinque Ports the Wife ſhall have an Appeal againſt the 
Murderer directed to the Sheriff of the County, and he ſhall execute the 
| Writs within the Cinque Ports; tor the Con/table hath no FuriſdifFion to 
Hold Plea thereof as it was reſolved Trin. 42 Eliz. in an Appeal 
brought by Maes v. Baynes, tor the Murder of her Husband at F. in 
RGB RT d 
15. And/o it is if he be in Cuſtodia Mareſcalli, the Appeal may be 
brought by Bill againſt him for Murder in any of the Cinque Ports. 
2 Int. 37. : tonal „„ 

16. Alto if the Conſtable of Dover hold Plea of a Foreign Plea, con- 
trary to the Purport of this Statute, an Action upon the Statute doth lie 
againſt him, and the Writ may be directed to the Sheriff of the 

County, and he may ſerve it within the Cinque Ports, 2 Inft. 
VVV „%% RED 
1g. Prohibition was mov'd for to the Court of Dover, for that they 
held Plea there by Plaint, in Nature of a Writ of Partition between Te- 
nants in Common, but they having proceeded to Fudgment and Execution, 
all the Court held it too late for à Prohibition, inaſmuch as there is no 
Perſon to be prohibited, and Poſſeſſions never were remov'd or diſturbed 
by Prohibitions. Sid. 165. pl. 24. Mich. 15 Car. 2. B. R. Hall v. 
Norwood. 5 Le DID 1 2 1 
For though 18. They may hold Plea of Frankienement in the Cinque Ports; for 
they have otherwiſe there will be a Failure of Juſtice. Per Keeling J. Sid. 166, 
a Chancery in pl. 24. Mich. 15 Car. 2. B. Ra. 
in the | Þ* + 2 | 
5 ane 1 any original Writs there, but it ſerves only to decide Matters of Equity; Per 
K-ling J. Sid. 166. in pl. 24. Mich 15 Car. 2. B. R. Ee | 


19. The 
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109. The great Uſe of their Chancery there is to be reliev'd agaiuſt Errors 
in Proceediugs at Law, the which Errors they ule to indorſe on the Bill; 
And the Reaſon of this is, becauſe the Writ of Error of thoſe Judg- 


ments lies only at Sheppy, the which Place it it be admitted to be 


known, yet the Lord Admiral has not held Court there for a long 


Time. Sid. 356. in pl. 6. Hill. 19 & 20 Car. 2. B. R. at the End of 


the Caſe of Ting v. Merriwether in a Note there, ſays, fic dictum fuit. 
And Twiſden J. ſaid, that Writ of Error or Certiorari lies to the Court 
of Sheppy, though not from that Court to the Interior Courts there, 
and that ſo the Books which ſpeak of Error to the Cinque Ports are 
to be underſtood, Quod Nota. a, 


20. A Certiorari was ſent to W. for a Record that they had made, 


whereby they had taxed the Foreign; and they return that they had made 
Taxes for the Foreign for the Preſervation of the Corporation, and to raiſe 
Ammunition to provide againſt Invaſion of Foreigners; and ſbewed that W. 


Was one of the Cinque Ports, ubi breve Domini Regis non currit. Per Hale Ch. 
J. you. ought to ſet forth that there was ſome Furiſdiction to which the 


Party might Appeal it he were injured, otherwiſe the Corporation will 


be Party and Judges and all, and they will rax the Lands of the Fo- 
reign to what Value they pleaſe. Freem. Rep. 99. pl. 111. Paſch. 


21. Upon an Appeal from a Sentence in the Admiralty of the Cinque 


| Ports, the Lord Warden granted a Commiſſion of Delegates, and upon a 
Demurrer to a Bill for that the Plaintiff did not ſet forth that the Lord 

Warden had Authority to grant ſuch Commiſſion, the Court made no 
Order as to that Matter, but could not relieve the Plaintiff, becauſe the 


Appeal was not within 15 Days after the Sentence, Fin. K. 437. Mich. 


| 31 Car, 2, Denew v. Stock. 


* — „ 


buy I] 
_—_—_— 


(E. 6) In what Caſes the Writ of the King runs thi- 


ther. And of Returns thereto, 


| 1. F\Ertificate upon à Statute Merchant the Sheriff return'd Quod non 


l inventus &c. Thorp pray'd Writ to the Conftable of Dover 


| and no the Wardens of the Cinque Ports, inaſmuch as the Lands are there, 
and the Sheriff may make Execution there, and for this Cauſe the W ric 


was granted him. Br. Cinque Ports, pl. 6. cites 21 E. 3. 49. 


2. Debt by H. and H. againft T. as Heir; who pleaded nothing by 


| Deſcent. The Plaintiff replied Aſſets at ſuch a Place within the Cinque 

Ports. And ſo it was found by a Jury of the County adjoining, and 
Judgment given of the Moiety of his Lands, as well thoſe by Deſcent 
as by Purchaſe ; And a Writ awarded to the Conſtable of Dover, to extend 


the Lands within the Cinque Ports. But it was ſaid, that firſt the Plain- 


tiff ought to have a Certiorari to ſend the Record into the Chancery, and 


from thence by Mittimus to the Conſtable of Dover. 3 Le. 3. pl. 7. 3 & 4 


| Ph. & M. Heck v. Tirrell. on | 
* 3. A Contract was made between A. and B. in London, afterwards A, 


left the City and dwelt within the Cinque Ports; and being atterwards im- 
pleaded upon this Contract he claim'd his Privilege of the Cinque Ports, 
and cited 12 E. 
than within the Cinque Ports. Suit J. ſaid, that this was true for 
any Matter ariſing within their Juriſdiction; But where a Man gives a 
Bond of 100 l. or 10001. and then goes and dwells in the Cinque 


that thoſe of the Cinque Ports ſhall not be ſu'd elſe vhere 


Ports, perhaps the Obligee might loſe his Debt; And adjudg'd he ſhall 


not 
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the Impriſon- 


544. Court [of Cinque Ports.] 
not have his Privilege. Godb. go. pl. 102. Mich. 29 Eliz. B. K. 
Anon. = LT : 
If a Stranger does Treſpaſs Ec. in the Cinque Ports &c. the Suit (ha!) 
be by Writ, leit the Treſpaſs ſhould be diſpuniſhable. 2 Inſt, 55). 
5. The Privilege extends to certain particular Towns whereof the King 
Courts cannot judicially take Notice. 2 Inſt. 557. 
Palm 54. 6. B. being impriſoned by the Lord Warden of the 5 Ports, a Habeas 


and 96 > © Corpus was awarded to the Warden, who 9 to obey it, then an alias 
ment vas till Habeas Corpus was with a Penalty, the Warden pretending that the 


he reſtored King's Writ did not run there. Reſolved by all che Judges that the 


them 40 l. King's Writ did run there, and eſpecially this Writ which is a Prero- 


forraking getive Writ, which concerns the King's Juitice to be adminiſtred to 
331 Abe bis Subjects; for the King oug ht to have an Account why any of his Sub. 


c iſt into the jetts is impriſoned, and no Anſwer can ſatisfy it, but to return the Cauſe 
Sea, and paratum habeo Corpus ; wheretore the Court all held that another Ha- 


- 3 beas Corpus ſhould be awarded under a great Penalty returnable at an- 
- 5 carrying other Day. Cro. J. 543. pl. 3. Mich. 17 Jac. B. R. Bourn's Caſe. 

it away, and | | 3 | on oo To. | 
being required to reſtore them he refuſed, and upon a Habeas Corpus to the Lord Warden, he return. 
ed the Body and the Cauſe. The Court held, that if no Cauſe had been alleged in the Return they 
might then deliver the Priſoner, bur rhe Lord Warden having returned Cauſe that the Party was 
cited, and Judgment given Secundum Leges Maritimas, which 8 R on a Habeas Corpus cannot re. 
| dreſs, though it be unjuſt ; for when they proceed againſt him judicially this Court cannot reform, 


though otherwiſe if without Cauſe For Habeas Corpus queſtionem ſolvit de ceo, and not if the 


| Judgment be good or not; for if the Priſoner when cited and required to rettore the A-chor had 
there intitled himſelf, in ſuch Caſe, as rage faid, it might be removed by Stat. 15 K. 2. and 


when he confeſſes the taking to be within their uriſdiction, and denies to reſtore it, the Court here 
will not intend the judgment againſt him to be unjuſt; and it appears that they have Juriſdiction of 


it; and there is a Difference when they commit him Secundum Leges Maritimas, a-d he is in Execy- 
tion by judgment there, and when they commit him without Cauſe, And the Court awarded, that 


7 


the Priſoner be remanded, and pay according to the Judgment below, and that then he might have 
Falſe Impriſonment, or Debt, and recover his Money and Damages if the Cauſe be not true and good, 
| —— 2 Roll Rep. 157, 158. Barnes's S. C. accordingly. Be 5 


gn, Certioraries to remove an Indiftment taken in the Cinque Ports 
_ ſhould be me directed to the Fuſtices before whom the Indiftment 
| was taken, becauſe they hold Plea of it as Fuftices of Peace, by Virtue ot 


their Commiſſions, and not by their ancient Charters or Preſcription. 


Cro. C 253, 254. at the End ot pl. 3. cites Mich 8 Car. Anon. 


8. Prohibition was moved tor to the Cinque Ports, tor that they held : 
 Þlea there, partly by the Chancery, and partly the Aamiralty, in the ſame 


Cauſe, (viz.) an Admiralty Proceſs upon a Chancery Bill; it was agreed 
that they have thole diſtinct Courts there, but it was denied that they 
may ſo contuſedly hold Plea. 2dly, It was objected, that the Detendant 


had appeared, and ſo had owned the ſuriſdiction, and the Cauſe was ready 


tor Sentence; but per Cur. ſince a Prohibition lies to the Cinque Ports, 
this Court ſhall not be ouſted of J uriſdiction by any owning of the 
Party. Sid. 355. pl. 6. Hill. 19 & 20 Car. 2. B. R. Ting v. Merri- 
La, e Eo pr ont ack. bonne 


A Olio Minus lies in the Cinque Ports as well as within a County 


Palatine, or in Wales, and rather in the Cinque Ports than in a County 
Palatine, becauſe a County Palatine has Jura Regalia within itſelf, and 


it is uſual to grant Prohibitions into County Palatines; and ſo it was 


done laſt Term to the County Palatine of L. upon a Suit commenced 


here by Quo Minus, and afterwards a Bill preterred there to ſtay it; 


and fo it would be if a Suit were commenced in the Admiralty, there 
againſt Law a Prohibition would he, and the King's Debtor has the 


ſame Privilege that the King has, to ſue for his Debt where he will; 


it would elite be very inconvenient, if a private Juritdiction might do 
what they would, and chere would be no Remedy elſewhere. Hard. 
475. Hill. 19 & 20 Car. 2. in Scacc. Sir John Williams v. Lifter. 

es 10. An 
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11. The Defendant was in Execution at Dover for 100 l. recovered a- 


gainſt him at the Court of D. The Plaintiff brings a Ono Minus azainſ# 


im in the Exchequer fur a Debt of 1001 and ſued out a Habeas Corpus 


to the Conſtable of D. to 5ring the Body of the Defendant. The Conſtable 


upon the Return ſer forth che Privilege ot D. being a Cinque Port 


Town, but that Return was difallowed of, becauſe there is no Place 


privileged in this kind, but that the King may ſeund his Writ to have on 


Account of his Subjetts, though it be privileged, as to AtHtons between Party 
and Party. It was prayed by Sir Edward Thurland, the Duke of 


York's Attorney, that the Pritoner might be remanded, becauſe thoſe 


Debts which were recovered againſt him at D. might otherwiſe be lot. 
Hut it was denied by the Court; for when he is committed here he is 
charged as well with the Judgment that he was in Execution tor at D. 
as for thoſe that are recovered here, and if the Warden diſcharge them 
| betore the Satistaction ot thoſe Debts, he is liable to an Action. Freem. 


Rep. 12. pl. 10. Trin. 1671. Alder v. Puiley. 5 
12. If a Man beoutlawed, his Lands, within the Liberties of the Cinque 


Porte, may be ſciſed into the King's Hands, and may alſo be extended upon 
Judg ments; per Windham. Freem. Rep. 12. pl. 10. Trin. 1671, Alder 
. + Oe FFF 
13. Io Matters that concern the King's Revenue, or in Matters crimi- 
nal, or where the Liberty of a Sutjet? is concerned, a Certiorari would 


lie. Arg. Freem. Rep. 99. pl. 111. Paſch. 1673. B. R. Anon. 


14. Certiorari to the azor, Jurats and Commonalty ot Winchelſea, 
to remove an Order by them made, who return, that Time out of Mind 
there have been in Kent 5 ancient Towns, (viz.) Haſtings, Sandwich, 

Dover, Rumney, and Hithe, always called the Cinpue Ports; and in 
| Suilex 2 ancient Towns, called Rye and Winchelſea, which are Mem- 
bers of the ſaid Cinque Ports; that the ſaid Town of Winchelſea hath 

been Time our of Mind incorporated by the Name of Mayor, [urats, 
and Commonalty ot Winchelſea; that all the faid Cinque Ports, with _ 
their Members, have been, Time our of Mind, Places tor ordering the 
Preſervation of Shipping, and that by reaſon ot their Situation &c. have 


always, and ought to keep Beacons and Warch- Houſes &c. for the 


better Maintenance thereof; that the Town of W. in their com- 


mon Hall, uſed to make Taxes and Rates on every Occupier &c. of 
Houſe or Land within their Town or Liberty, which faid Privileges 
were confirmed by Magna Charta; that 1 May 32 Car. 2. they made a 
Tax of 64 per Pound for maintaining the laid Beacons and Watch- Houſes 
&c. The Objection was, that this Order did not ſet forth that the Bea- 


cons and Watch-Hyuſes were in Decay, or out of Repair, and ſo the Rate 
unneceſſary; But reſolved to be well enough ; For it might be dangerous to 

ſtay till the Beacons were in Decay, for then there would be none till repair- 
ed, which would be dangerous for the Place, and it is to be preſumed, that 
the Iahabitants would not charge themſelves unneceſſarily, and they do all 
concur in the Taxation; and ſo the Order was confirmed. Raym. 448. 


Paſch, 33 Car. 2, B. R. Winchelſea Town's Caſe. 


67 E. 7) 


10. An Habeas Corpus ad factend' & recipiend' will not lie to the Mod, 20. pl 
Cinque Ports, but an Habeas Corpus ad faciendum & ſubjiciendum lies, 85 
and ſuch was returned this Term. Sid. 43 1. pl. 21. Mich. 21 Car. 2. e 


B. R. Anon. SC 
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(E. 7) Pleadings. And of Errors 1 in fadgmen:. 


i there. 
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| Br. Brief, CCOUNT againſl one as Bailiff of his Manor, and Receiver of 
4 N A his Money in the Vill of P. and counted as Hailiſf in V. 41 
i 8 85 Necciver in the Caſtle of P. where P. is one of the Cinque l urts, and the CH 
is Cuildable, and there per Belk. clearly no Writ of the King lies in in 
the Cinque Ports upon this of Franktenemenat, or not, but fhall be pleaded 
there by Bill. Parle ſaid, P. was lately in the Hands ot the King, and 
the Plaintiff has it in Farm of the King, ſo by the Unity of  Poſſeſſron the 
faid P. is not now of cae Cinque Ports; and atter by Award the Defen- 
dant was comp. ed to anſwer to this Part chat was Guildable, and to 
the other Part he took nothing by his Writ, and that the Franchiſe i 18 
' not extinct ty the Seiſin of the King, and eſpecially where it comes to 
=... 1 8 ET the King as 1. ſcueator as Parcel of the Honour of England; Quod No- 
'' | ; that he v9 pleads to the Furiſdliction by the Cinque Ports ſHall con- 
at, Fulginent if the Court will take Conuſance. Br. Cinque Ports, pl. 
| 3. cires 49 E 3. 24. 
=_ Compt. Ju- 2. Treſpaſs in D. The Defendant Grad, that D. is within the Cinque 
= = ric of Ports where the Writ ol the King does not run 3 Judgineut of the Miit; 
Courts, 13% And fo ſee that he did not ſay, Judgmear it the Court will take Conu- 
. s * ſance, and admitted. Br. Cinque Ports, pl. 4. cites 50 E. 3. 5. g 
1 e 3. Detinue of Charters ; Rolf defended Tort and Force and no 
] ix MM. „„ more, and ſaid, that the Land compriſed in the Charteis 7s within the 
1 a e Cingre Forts; Judgment it the Court will take Conuſance. Martin 
ſaid, You ought ro ſay, that the Place where he made the Bailment, and 
"hers the Writ is brought, is within the Cinque Ports, where the Writ of 
the King does not run; and alter Rolt made tall Detence and Imparl'd, 
3 85 | Br. Cinque Ports, pl. J. cites 7 H. 6. 22. 
1 . 1 4. Error in the Cinque Ports ſball be reverſed before the Conſtable of Do- 
j | ver, who is Warden of the (angus Forts; Per Pole. Br. Cinque Ports = 
&. pl. 26. cites 30 H. 6. 6. 
. It Erron2ous Judgment be given in the ie Ports, this ſhall 
be revers'd by W rit of Error directed Cuſtadi quingue Portuum. Brooke 
makes a Quære if it ſhall not be to the Conſtable of Dover, that he 
1 9 5 may Write to the Cinque Ports to certity the Record, and ſo to reverſe 
5 : . Br. Cinque Ports pl. 25. cites Lib. Diviſionum Curiarum. : 
1 ">. An Erroncous Fudgment given in Cinque Ports, ſhall be examined le- 
{ore the Warden of the Cinque Ports at Shepway in Kent, and if the 
| Mayor and Jurats there have given an Erroneous judgment, they ſhall 
| be fined. Jenk. 71. pl. 34. 
1 | „. The Mayor and Furats of the ſeveral Cinque Ports, have Power 10 
4 oy hold Pleas &c. and upon their Fudgment no Writ of Error "out of the Chan- 
| | cery does lie returnable in B. R. nor Writ of falſe Fudgment returnable into 
= 3 C but by the Franc hiſe and the Cuſtom of the Cinque Ports, ſuch an Er- 
alt roncous Fudgment ſhall be by Bill in the nature of a Writ of Error, examined 
I! coram Domino Cuftode ſeu Gardiano guingiue Portuum apud Curiam de SÞip- | 
| _ ey. And if 1 be Erroneous it Hall be reverſed by the Mar- 
af he deu of the Cinque Ports, and the Mayor and Jurats ſhall be fined, and 
= | the Mayor removed from his Place, and yet the Court is à Court ot 
= Record. But 28 E. 1. extends only to Courts holden before the Con- 
4 {table in that Act mentioned, and not to the Court holden before tlie 


3 Mayor and Jurats. 2 Inſt. 557, 558. 


CY OE tre 
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g. There was great Content ion ethos a \Writ ot Error to reverſe lbid, ar the 
udgment in any Vill ot the Cinque Ports, would lie in B. R. ora _— =_ 
Writ of Falſe Judgment in C. B. bur there being no ſuch Wric in the vide che 
Regiſter nor any Precedent in any Court found, Lord C. Bromley by Book of 
the "Opinion of the Chief Juſtices of both Benches denied to grant Diverſity 
one. And it was ſaid that by the Cuſtom and Uſage of the Cinque of Dy 
Ports, ſuch Falſe Judgment ſpall be examined before the Lord Warden that Writ 


of of Error 
the Cinque Ports, at the Court at Shepway, and it it be falſe it ſhall be lies there, 
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01 revoked ; And that the Mayor and Jurars who gave the judgment ſhall Fol. 2. and 
71 be fined, and the Mayor depoſed from his Ofice "DF: 27% © © PL; 2h; and that 
ſts Paſch. 23 EIiz. Anon. 1 Hoy ty nd 
UM | vouches ir 
1 at tit. Cinque Ports. - Br. = ae Po ol. 25 Cites the ſame Book, but ſays Quære, it ir ſhall i 
nd not be to the Conflable « of Dover that he hall write to the Cinque Ports to certity the Record and 9 
foto RYE it. | 1 
the 8 4 
pe 9.1 eren of Lands in A. the Deſendant pleaded that A. predict“ Ubi Win. 113. | 
e is Teuementa jacent, lay within the Cinque Ports; the Plaintitt replied that it 27 5 80 il 
14 is within the County of Suſſex, abſgue hoc that A, is within the Cinque refolv'd, ' 
Jo- Ports; It was ſaid that the Traverſe was not good, tor that Part of A. that the 1 
Oe | (as the Truth was) lay within the Cingue Ports. The Court held the Traverſe i 
pl. Replication and Traverſe both good, for by the Defendants Plea it r qa ; 1 
i | fhall be intended that all A. is within the Cinque Ports, and the ubi the De 3 l 
que | Tenemenra jacent are idle Words, and it was on the Petendants part dant in his ll 
Ht; to have ſhewed, that part of A. lay within and part without the Cinque P!-a oughr "ll 
. Ports, which becauſe he has not thewed it, the Plaintitt has advantage, is have. l 
WH by Traveriing that A. is not within the Cinque Ports. Cro. 4 692. . 
oy pl. 5. Mich. 22 Jac. B. R. Auſten v. Royden. and that 
3 | | „ tlie 1 ras: 
- : x verſe here ought to be to the Ubi, and the Court does not imagine any Fraftions of Towns, | 
1 0 . 7; . the Deſendant Pleaded that it was ene within the 
eg: Liberty of the Cinque Ports, and ſet forth the Privilege of the Cinque 
5 Ports. The Plaintiff demurs, becauſe he does not ſay that he was an In- 
Do- _ halitant there; and Judgment againſt the Deſendant, tor it this Plea 
orcs mould be admitted to be good, then Treſpaſſes committed within the 
5 Cinque Ports by one that lived our, or would preſently abſent himſelt, 
ſhall would he diſpunithable ; and zhe Reaſon of the Privilege of the Cinque 
Ooke Port 1s, that the Inhabitants there, who are to defend the Port- Zorns 
t he (houtd not be drawn away; which does not extend to Strangers. Freem. 
yerſe Rep. 12, 13. pl. 11. Trin. 1671. C. B. Thomſon v. Fokes. | 
0 be- For + of Cinque Ports, See Crompt. Juriſdiction of Courts, 
t the 137. 142. Inſt. 222. to 225. Cap. 42 Prynn's 
ſhall | Avimadvertions &c. on 4. Inſt. 152 to 155. &c. : 
wer 10 1 —— — | | e i 
Chan- WW 
"neo . ) Cots ol the Foreſt. 
a Er- 
mined . 2 Fallt re em. 
7 72 E In what Places it may be beld. 
Va- D | | 
, and TT. | 2 ff ce ———— IN 
114 r. Juſtice Scat may be ſummoned to be held within the Foreſt, * Fol. 534. 
Co and alter the Ch. J. in Eyre Upon his coming there at 


8 

e the the time appointed (“*) may adjourn it to any Place within the ge OF IM 
County, though it be gut or the Foreſt. Trin. 11 Car, B. R. be⸗ 
5 tween. 


There 
1 4 „ 


rr 
. 


848 Court of King's Bench. 


| | _a<ueged. tween the King and BY// Brook and alter George Mane, aMjudgey 
| 345 34 Upon demurter, where the Caſe was, that a Sci. ta. was brou:ht 
8 — Againſt them to ſhew Cauſe uhy Execution thauld not be gran; 
<« Jo. 29% ed againſt them, for ſeveral Fines abjzudgea against them at the 
where there Tttſkice-Seat for the Foreſt of Ocan, which was lummoned within 
Farmen the Foreſt, and from thence adjourned to the Caſtle of Glouceſter, 
3-ohor, AND there held, and they there indicted and fined ; and the Orten 
Sept. 26, Dants pleaded that the ſald Caſtle of Glouceſter, where it was held. 
1633, was out of the Foreſt; and upon this the Attorney-General de⸗ 
murred. But after the Octkendants ſubmitted themſelves to the 
Ring, and therefore would not any fi:rther detend; but upon Oper 
of the Record the Court inchined, that it was well held at Gloy- 
ceſter, and therefore gave Judgment for the King and Attorney; 
and the Court laid, there were many ]Irecedents accordingly, = 
2. Mich. 11 Car. B. K. A Scire tacias was brought againſt 
Rowles upon Recognizance taken by the 8 at the ſaid juſtice- 
Sear held in the ſaid Caſtle as aforeſald; and it was pleadey ein 
Bar thereof by myſelf, that the laid Caſtle was out of the Foreſt; 
upon which it was demurred by the Attorney-General, and naw 
- adjudged for the Ring, for the Reaion aforeſaid, and the Court alſa 
laid, that the Ch. J. may take a Recognizance in any Place, though 
it be not at any Juſtice⸗Scat. | EE 


„„ „ „„ „„ 
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For more as to the Juſtice Seat, and the Court of the Foreſt, Sce 
| Manwood's "Treatiſe of Foreſt Laws. 
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VP Courts. King s Been. 
[Jr's Power as to Iſues ſent thither out of Chancery to be 
tried there, and as to Records COMIN there | NEE 


birth. 1. Ia Petition be endorſed, that the Chancery ſhall ſend a Verdict 
Petition pl, returned there B. R. where the Juſtices ſhall do Right, the 
z cites S. C. Verdict it ſelf ought to be ſent, and not a Tenor only. * 22 E. 3. 5: 
FF K Be K. Mt: 16. ' It was thewed to 
the Parliament, that a Manor was held of a Barany of a com- 
mon Perſon, that after the Manor was forieited to the King, and 
he granted it to another to hold of himſelf per Servitium milttare, 
ubi perLegem deberet dict,Tenendum de capitalibus Oomtnts feodl 
lus, xc. Et petit, that the ſaty Charter be amended in the {aid 
_ Claule; upon which was a Plea in Chancery, and found by Et- 
cheator, & per Juratam here to be true. Et qina Judicium luper 
Veredicto prædicto, æ Executio Judictt pertinent ad Officium Can⸗ 
_ — ideo mittitur in Cancellartam, & datus eſt dies 
__ _Uutque, c. 5 9 
* Br, Re- P Tf a Record be once come into B. R. this can never be remanded. 
cp: 22 E. 3.6. b. * 29 Aﬀf, 43. per Sharde f 40 All. 29. 19 Aſl. 4. 
SC & 8. b. by Shard; and Brooke ſays, Quod Nota, whether it be by Writ or Error or other- 
wile as ir ſeems, quod non negatur. | | 3 
I Br. Record pl. 46 cites S. C. & S. P. and therefore in Caſe of Writ of Error of Fines the Te— 


nor only ſhall be remov'd and not the Fine it ſelt; For in Caſe of a Fine it the udgment ſhall be 
_affrmni'd there is no Chirographer in B. R. to ingroſ the Fire. Ibid. pl. 59 cites 5 Mar 1 No- 


ta, that in B R. are divers Precedents that in Writ of Error on a Fine, the Record it ſelf ſhall de 
certified ſo that no more Proclamations ſhall be made, and if they zre reverſed this makes an Erd of 
the whole, but if they are affirm'd then the Record ſhall be ſent into C. B. by Mittimus to be ag 

ed, 


dee 


dic 
the 


3.5. 
Did 


-0iN- 
and 
tare, 
feodi 
laid 
El⸗ 
ſuper 
Can- 
Dies 


inded. 


I. 4. 


oOther- 


he Te- 
hall be 
3 No- 
ſhall de 
Erd ot 
roclaim- 

ed, 


otherwiſe they could not havg done; Per Holt Ch. J. 


| ; | Ve TOE OE | | | 
Court of King's Bench. 949 
ed and ingroſſed, Quod Nota; For if the Tranſcript only be remov'd they may proceed in C B not- 
withſtanding; Quod Nota. — When a Record comes into B. R. it ſhall never be remanded but in tlie 
ſame Term in which it comes in; Per Coke Ch. J. Roll Rep. 8 5. in pl. 33. — If a Record be filed 
in B K. it can never be ſent down, or remanded either in the Term it is filed in or any other, and that 
is plain by the Act of 6 H. 8. cap 6. which enables this Court to do it in that Cafe of Felony, which 


1 Salk 352. pl. 13. Trin. 3 Ann. B. K. in 
Caſe of Fazakerly v. Baldo. —— 6 Mod. 199, 178. S. C. & S. P. accordingly. 


3. Ik it be found by Inquiſition in Chancery, that a Copyhold was | 
granted to J. S. in Fee in Truſt for J. D. who was an Alien Amy, £9535. 


tor which the Copyhold was ſeiſed into the King's Hands z upon xf v 


which Charge of the Jnquiſitton, J. S. comes and traverſes the S. Cre. 
Truſt, and pray's to be reſtored to the Poſſeſſion, and Iſſue is joined ſolv'd per 
in Chancery upon the Truſt, and thereupon the Record is delivered o- * chat 
ver by the Hands of the Commiſſioners of the Great Seal to B. n 


| TULHONE | e appar 
to be tried, and there a Verdict is found for the King, and "ep Bt to be 


ziven a- 
moved in Arreſt of Judgment that there is not any Cauſe tor the King Faint the 
to ſeiſe the () Copphold, and fo by Conſequence the Inquiſition void; King, be- 


For it was conceived, that the Truſt of a Copyhold of Jnhers noe 
- tance in an Alien is not given to the King, But it was reſolv'dcord is vir- 


per Curiam, chat thongh it ſhould be admitted, that che King ſhall cvally here, 


have this Truſt yet he cannot ſeiſe che Copyhold, and by this have cchersiſe 
the Poſſeſſion, bur ought to be relieved in a Pt of Equity, and chat they ſhould 


: | | | be bound 
che King's Bench is not only to try the Iſſue, but ought to give the ſame up to the 


Judgment upon the Record, which the Chancery ought to have given Verdict, ſo 
there; though it was objected, that the Record remanded in filaciis* 11%: 
of the Chancery, as this Record tranſmitted mentions; yet be-z. given 
cauſe this Record ſhall never be remanded in Chancery, but Judg- according 
ment is to be given here, the Court here ſhall give Judgment ac- © chat, rho" 


tording to the Law upon the Record here, according to the Cale *?e<* 


upon the Record made, between the King and the Party; and e e 


. . | whole Re- 
therefore the Judgment ought hereto be given againſt the King, and cord tar 
that J. S. ſhall be reſfored to his oſſeſſion. D. 24 Car. B. B. he Plaintiff 


between the King and Holland, adjudged ; Intratur, Tr, 21 Car. h no Ti: 
Rot. 20. 7 | 5 | ON Judges de- 
Chancery could proceed upon the Inquiſition, now that the ſame was ſent hither upon the Traverſe, 
bur thar the Judgment in B. R would utterly ſubvert the Inquiſition ; and Jos ment was given quod 
Manus Domini Regis amoveantur.— Sty. 20 S. C. argued. ſed adjornatur. Ibid. 49. S. C. argued fed 


adjornatur. Ibid. 75, 76. S. C. the Court order'd Cauſe to be ſhewn the Tueſday following why the 
Party ſhould not be reftor'd to his Lands. Ibid 84. 8 C. a Motion was for an Amoveas Manum to 
the Chancery, that the Party might have his Land out ot the King's hand; But the Court ſaid that 
the Judgment is to be given here, if there be Cauſe for the. King, and it not then agriof him, and 
you ought not to go to the Chancery, and that all they can ſay is that the King ſhal 


| not have Judg- 
ment. Ibid. 90 S. C. & S. P. and that the Chancery cannot do any thing in the Cauſe ; For they have 
Nothing before them, and Reſtitution ordered Niſi Cauſa. Ibid. 94. S. C. & S. P. accordingly by 
Roll and Bacon. Sed Cur, advil. vult. 7 e WS ae 


a q Ot a thing which touches the King mediately or immediately, they 
A 


ſhall receive Appeal in B R. by Bill, by which Appeal of a Cup ſtole was 
_ CT, and well, quod Nota. Br. Bille. pl. 18. cites 
5. Scire facias upon Recognizance in Chancery brought in Chancery, the 
Defendant pleaded a Releaſe, the Plaintiff denied it and ſo to Iſſue. And the 
Record and ail the Action, aud Proceſs was ſent into B. R. to try and there 
the Plaintiff was Nonſuited and brought a new Scire facias there, and well; 
for there was the Record after the ſending it out of Chancery, and not 
in Chancery, and econtra if the Chancery had ſent only the tenor of the 
Record. Note a Diverlity ; and ſo Note that the Chancery ſhall try no- 
thing by Jury, but the King's Bench, and it is ſaid elſewhere that the 

Chancery ſhall make the Venire facias and ſhall award it to the Sheriff 
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returnable into B. R. Scilicet coram nobis ubicumque runc fuerimus 1 
Anglia, for all is the King's. Br. Juriſdiction, pl. 48. cites 2 4 E 
$; 45. | ; | | ; | | | | 5 

6. Note, it was agreed that in B. R. the Record is Placita Ceran, 
Rege apud talem locum, and therefore when a Man pleads a Record ot 
this Court, he ſhall ſhew where the King's Bench then was, becaufe 
the Day is paſſed, ſo that it is certainly known, but the Proceſs 70 4 
is Ubicunque tunc fuerimus in Anglia. Br. Pleadings, pl. 10. cites 34 

I p „i. 6. 27. | | | | | 8 5 5 8 | 
11 Rep 65 », If an Indifment of Forcible Entry be remov'd into B. R. the Juſtices 


A of B. R. ſpall award Reftitution, and yet the Statute of 8 H. 6, cap. g 


in Dr. Rot. ſpeaks only of fuſtices of Peace, but the Reaſon is becauſe they have ſc. 
ter's Caſe, vereign and ſupreme Authority in ſuch Caſes ; Per Cur. 9 Rep. 118. b. 
and cites # cites 7 E. 4. 18. a. and 4 H. 7. 18. and ſays, that according to this 


| 19. „ | We Eats ee 7 
and fays, that Refolution the Juſtices of B. R. write, according to the ſaid Act, to 


with this a- the Juitices of Gao] Delivery in the City of London, betore whom the 
grees 15 H. Principal was who certify the Record 4. 
2.5, b. 8. Murdlerer was committed to the Fleet by the Juſtices of B. R. . 


cauſe the Marſhal had married the Siſter of the Offender, and it was ſaid, 
that they might have committed him to Newgate. Per Cat. the Fleet 


is not tor Felony nor Treaſon. But per F airfax, ſuch a Preſident wa: 
in the Time of June. And the ſame Law where the Marthal is appeal ! 
ot Felony. And the Fleet is for the Chancery, Common Pleas, EX. 


chequer, and to thoſe Courts the Warden is Officer, and to the Star 
Chamber, and to the Palace; and per Cat. he may be committed to 


any Sheriff of England, becauſe all thoſe are Officers immediate to this 


Court, quære inde of the Sheriff of another County where the Ot. 
tence was not done. But it feems that it the Juſtices by their Diſcre- 
tion command it, it ought to be obey'd. Bur per Fairfax, the Sheriff 


of Middleſex is not Officer to this Court, but of Thiugs done within 


Impriſonment pl. 80. cites 21 E. 4.71 


the ſame County, and the fame ſeems to be of other Sheriffs. Br, 


9. It the juſtices of B. R. perceive, that any Indi ment is to be re- 


 mev'd into that Court by Practice, or for Delay, the Court may refuſe to 


receive the ſame before it is entred of Record, and remand the ſame 


backe for Juſtice to be done; 4 Tait. 94. cap. 4. hh 
10. A dJeire Facias was ſued in Chancery upon a Recognizance, where 
the Parties were at Iſſue whereupon all the Record was remov'd into B. 
R. where alter Trial Fudgement was arreſted for miſawarding the Ven. 
Fac. and the Parties would re-plead. Aud by Coke Ch. |. if only a 


Tenor of the Record had been remov'd into B. R. the Repleader 


might be in Chancery, but in this Caſe the whole Record is remov'd 
hither, and when this Court is poſſeſs'd of a Record, it ſhall never be re— 
manded into Chancery; For the Chancery is the younger Brother, and 


the Books are, that a Writ of Error lies here on a Judgment in Chan- 


cery, and therefore it ſeems that the Repleader ought ro be here, and 

ruled accordingly. Roll. Rep. 287. pl. 5. Hill. 13 Jac. B. R. 

SPA Ts ß od cg 
11. Where Error is brought upon a Fudgment given in Ireland, the 


Record remains in Ireland, and B. R. has only che Tranſcript; bur 


otherwiſe it is upon Error brought in B. R. of a Fudement in C. h. 


For there the Record itſelf is ſent into C. B. and they Write Tranſ- 
mitritur in the Margin; Per Doderidge J. 2 Roll. Rep. 274. Hill. 


20 Jac. B. R. in Leonard's Caſe. 5 

12 An Indiftment of High Treaſon found in B. R. may be ſent down 
into the Country to be tried there by N Prius at the next Aſiſes; Per 
Dolben and Raymond J. (Abſente the Ch. J.) and that fo 1s 4 loft 


73. and the Statute of 14 H 6, cap. 1. gives Power to the Judges 01 
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Niſi Prius, to give Judgment and Award Execution in Cates ot. Felo- 
ny and Treaſon, which cannot be but where ſuch Offences are tried 


by Niſi Prius; For Quatenus Judges of Niſi Prius, they cannot give 
udgment in Caſes not legally coming before them; as for Felony and 


Murder, Indictments remov'd into B. R. concerning theſe Otfences 


uad] be ſent down to be determined by Virtue of 6 H. 8. cap. 6. but that 


Statute extends nct to Treaſon. Raym. 367. Paſch. 32 Car. 2. B. R. 
Sir Miles Stapleton's Caſe, VV 


13. It was moved for a peremtory Mandamus after a Verdict in 


C. B. in an Action on the Caſe for a Falſe Return to a Mandamus, to 
inrol a Chapel upon the Act for Liberty of Conſcience; to which it 


was returned, that this was a conſecrated Chapel of Eaſe tor the Neceſ- 


fary Uſe of the Inhabitants of ſuch a Pariſh ; but Holt Ch. J. ſaid, that 
they could not take Notice here of à Verdict in C B. and the Verdict 


ought to be, as he thought, here in B. R. and therefore he did grant the 
Motion. Skin. 670. pl. 8. Mich. 8 W. 3. B. R. the King v. 
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(H) The Court of King's Bench. In General. 


. TJ TILL. 2 Hen. 5. B. B. Rot. 65. Proclamation that 


none ſhould carry Arms within the Court erceptts Oommia 


perſonally ſat there. Co. Litt. 51. B. 


3. At another Time the ſame King ſate there in Jerſon at the 


Arraignment of Hubert Earl of Kent, Speed 524. 


4. Dill. 19 Ed. 3. B. R. Rot. 35. The King granted the Cuſ- 

tody of the Seal ro ſeal Writs de B. R. ta Matthew Conaceem lor 
106 Years, in ſatisfactionem decem mille librarum domino Regi pre 
manibus ſolutarum, and a Seal Delivered to the Chief Juſtice by 
| the Chancellor to ſeal the ſaid Yrits, who delivered one Part to 
the Deputy of Matthew, and reſerved the other Part to htmſelf, 

5. Otto de Holland was brought to the Bar Coram Rege aſfidentt- 
bus Cancellario, Theſaurario, Comitibus Arundeltz « Hunting: 
| Doniz, c aliis & Juſticiarus de Banco. His Offence was, That he 
| ſuffered the Count de Ewe, Marthal of France, to go armed to Calice 
| againſt the Command of the King, the ſaid Count being 4 Priſoner of 
| the King, and committed to the Cuſtody of the ſaid Otto, and Otto 
nion potuit dedicere, idedo committitur Yareſchallo © 
| 6. 28 E. 1. H. 3. cap. 5. The Fuftices of his Bench miſt follow the 


„ . 5 3 
1 5 In Ed. 1. time the Style of the King's Bench was Coram Rege 69 


Concilio, and the Writ de Ideota Examinando, commands the Ideot to 
be brought Coram Nobis & Concilio noſtro apud Weſtm. and anciently Bills 


were ſo directed in Chancery, but ſince have been altered. Per Hale 


Ch. J. Vent. 158. Mich. 23 Car. 2. B. R. at the End of the Caſe of 


Fiſher v. Patten. 

8. Miſdemeanor in an Officer of an Inferior Court is a Contempt of B. 
R. per Holt Ch. J. 12 Mod. 394. Paſch. 12 W. 3. cited one Starkey's 
Cale, Steward of Windſor Court. 


(I) The 


= Milite ſecundum eorum utriuſque Gradum & Statum, tolu;mn 
2. Hen. 3. fare in Perſon with the Juſtices in Banco Regis, at The K 
the Arraignment of Peter de Rivallis, Speed. 521. 1 former 
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and the Parties were compelled to anſwer. Br. Eſcape pl. 21. cites 8 C. 
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(I) The General Juriſdictionm of the Court 
. n 1 


There is no 1. IF A, be elected Conſtable in a Leet, and before he is ſwo;;, 
Precedent | the ſuſtices of Peace at a Seſſions diſcharge him, becauſe he is x 
2 Mr Sing Matter ot Arts, and elect and ſwear B. to be Conſtable there; 4 Writ 
tion tor a lll this Cale may be granted out of the King's Bench to the Juſtices 
Conſtab!e, to diſcharge B. and to ſwear A. becauſe the proper jIlace to elec a 
jer wil Conſtable is the Leet, and this was no Caule to diſcharge his E. 
ieh the lection. Dill, co Car, B. G. Her/on's Caſe, who was elected in the 
v hole Court Lcct of the Biſhop of Yinton in Waltham Wolbeck in Comitaty 


agreed Southampton per Curtain, ſuch a Writ granted Trin. 6 Car, 
Sink i begs B. Regis, Arundel's Caſe in Comitatu Dorſet', like Writ alſo 


Caſe, an granted. 


Order was 1 3 ED DEE 25 8 

made by Rule of Court for the reſtoring, placing and 9 of the firſt Conſtable, (choſen accord. 

ing to Cuſtom by the Vill, and approved and ſworn by the | 
Peace) in his Flace ga ²ĩ | 


ord, but removed by the Juſtices of the 


RA 2. TA. a Conſtable of a Hundred ſerves in the Office for one Year, 
* Fol. 536. ann at the End of the Year, the Court-Leet for the Hundred, accorp⸗ 


e en ing to Cuſtom (*) preſent B. to be Conſtable, and the Steward aud 
Meere Jury refuſe ro ſwear B. but continue A. tor another Year; A Mrit 
Yeovil in map be awarded out de B. K. directed to the Steward to ſwear 23. 
Com. So- AND if there be good Caule to refuſe him, this may be returned ta 
merſet had the Court. D. 14 Car. B. B. ſo done in the Caſe of one Braine, 


ee the Conſtable of the Hundred of Kenſham in Comitatu Somer. 


continue in 


his Office for a Vear, and at the Vear's End a new Port-R eeve to be elected and ſ worn in the Leet : 
by the Steward of the Lord of the Manor, but upon ſome Difference between him and the Lord was 
refuſed to be done, wherenpon Proceſs iſſued out of B R. commanding the Oath to be tendred to the 


Port Reeve ; For the Court of B. R. is the Supreme Court which ought to do Juſtice to all the King's 


Subjects. 2 Roll Rep. 82. Paſch. 19 Jac. B. R. the Port-Reeve of Yeovil's Caſe, 


3. Ik a Man by the Cuſtom of a Town is to ſerve in the Office of 
Tythingham for one Year in his turn by the Cuſtom of the Town, 
and he ſerves in the Office for two Years, and after the Homage there 
continue him for a third Year ; A Mrit may be awarded out of this 
Court to diſcharge him, and to etect another. Mich. 15 Car, B. 
B. Bradburn's Caſe, per Curtam, ſuch Writ granted to the Town 
book Penton in Comitatu Devonts. —— 
S.P. per 4. B. R. is Eyre and more than Eyre, for it Commiſſion of Eyre fit in 
Shard, and one County, and the King's Bench comes there, the Eyre ſhall ceaſe. 


- was, that 


che Caſe Br. Juriſdiction, pl. 66. cires 27 Aff. 1. 
_ Eſcape of -:- wk, 5 | 


Felons was preſented in B. R. where the Statute wills, that ſuch Things ſhall be pre ſented in Eyre, 
. — 2 Hale's Hiſt. P. C. 4. 
cap. I. cites 8. C. 9 Rep. 118. a. cites S. C. that it is more than Eyre; For they ſhall examine 
the Errors of the Juſtices in Eyre, Goal Delivery, and Oyer and Terminer. And Juſtices of B. R. 
have a Diftin and Supreme Court, and Juſtices of Goal Delivery, and Oyer and Terminer have other 
Diſtinct and Subordinate Courts. a 


. If Writ of Error be ſued upon Formedon, and Judgment given in it 
the Plea ſhall be held on in B. R. notwichitanding the Srazure quod 


Com " 


Communia Placita non ſequantur Curiam neſtram &c. Br. Juriſdiction 
pl 78 cites 21 E. 4. 81. 


4. Inſt. 91. cap. J. 


'Y 
Y ( 1 ſe 
3 o 
7 

* . 

y 

© 


without particular Words. "Kea Twiſden ] ſaid, that he had known it ruled in 250 
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6. Juſtices of the King's Bench, during the Time that they ſit in the Br. Juril- 
County, may Command the Fuſtices of the Peace that they do not Arraign diction. pl. 


the Goal upon Pain aad Fine. Br. Judges pl. 28. cites 21 H. . 29. 5 Fur fl 
„„ they pro- 
ceed before ſuch Command comes, then well. 


7. Note that the 7u/tices of B. R. are Fuſtices of Oyer and Terminer 
of Felony Treaſons &c. by the Common Law, and Cuitom ot the Realm 
as was agreed, Hill. 3. M. 1. in che Cale of Ben. Smith upon the Sta- 
ture ot 2 E. o. c. 24. of Felony in one County, and Acceſſory in ano 


ther County. Br, Oyer and Determiner pl. 8 cites 3 M. 1, . 


8. Albeit when the Term begins, all Commiſftoners of Oyer and Terminer 


in the County, where the King's Bench ſit, be ſuſpended during the Term, 


yet if an Indictment be found betore ſuch Commiſſioners before the 


Term, there may be a ſpecial Commiſion made to Commiſſioners in the ſame 


Couniy, fitting the King's Bench in that County, to hear and determine the 
fame during the Term; For the King's Bench hach no Power to proceed 
thereupon, till the Indictinent be before them. And it is the better, it 
the ſpecial Commitſion bear Telte atter the beginning of the Term. Note 
a Diverſity between general Commiſſions ot Oyer and Teriminer, and 


ſuch a ſpecial Commiſſion; And the Court of King's Bench may be ad- 


journed, aud in the mean Time the Commiſſioners may fit there. 3 Init. 2. 


9. This Court hath not only Furiſdiction to correct Errors in Fndicial 
Proceeding, but other Errors and Miſdemeanors extrajudicial tending to 
the Breach of the Peace, or Oppreſſion of the Subjefs, or raiſinę of Faction, 
| Controverſy, Debate or any other Manner ot Miſgovernment; ſo that no 
Wrong or Injury either Publick or Private, can be done, but that this 
| ſhall be reform'd or punith'd in one Court or other by due Courſe of 


J Ty __.].]T. MME i be res 6 
10. As if any Perſon be committed to Priſon, this Court upon Motion 


cought to grant an Habeas Corpus, and upon return of tha Cauſe do juſtice, 


and relieve. the Party wronged. And this may be done though the Party 


griev'd hath no Privilege in this Court. 4 Inft. 71. cap. 7. 


II. It granteth Prohibitions to Courts Temporal and Fccleſfaſtical, to 
keep them within their proper Juriſdiction. 4 Inſt. 1. cap. yp 
12. Alſo this Court may Bail any Perſon for any Offence whatſoever. 


13. And it a Freeman in City, Burgh, or Town Coporate be d,, 


franchiſed unjuſtly, albeit he hath no Privilege in this Court, yet this 


Court may relieve the Party, as it appeareth in James Baggs's Caſe, & 
ſic in ſimilibus. 4 Inſt. 11. cap. J. Eras etc 1 ao 


14. Negative Words in an At of Parliament, ſhall not in many Caſes Mod Rep. 


per Coke Ch. J. II Rep. 64. b. Mic h. 12 Jac. in Dr. Foſter's Caſe, and Per BENE: 

Cites 21 E. 3. 55. b. and 21 Aff. 12. the Abbot of Weſtminſter's ug 3 Ju- 
| 8 | riſdiction of 

this Court 

| 14 f 4 Ie ar. 1. that the 

Statute of 15 Eliz, cap 9 where it is ſaid, that there ſhall be no Superſedea &. hath no Reference to 

this Court but only tothe Chancery. —_ _ GEE: 


15. So when a Statute creates a new Law and aſſigns certain Fuſtices to 
execute it, though the Fuſtices of B. R. are not expreſsly authoriz'd by 
the Act, yer they may execute it as the Statute 8 H. 6. cap. 9. gives Power 
to Juſtices of Peace to make ago, and theretore Juſtices of Oyer 
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and 'Terminer Goal Delivery &c. mall not make Retticution, and 
reſolv'd as has been ſaid, yet it the Indictment be remov'd into B. R 
Coram Rege, they ſhall award Reſtitution ; Per Coke Ch. J. xx Rep 
65. a. Cites is as reſolv'd on Argument, 4 H. J. 18. b. 

16, The Court of B. R. have Power to ſend a Priſoner to any Shey;/# 
in Enzland. Sid. 145. pl. 2. Trin. 15 Car. 2. B. R. the King v. Me. 
dall. 

17. And commanded a Sheriff by Paro to take a Priſoner, and then 
directed him (being Sheriff of Middleſex) to go to the Recorder et 
London (Who was then preſent in Court) for a Warrant. Sid. 146. 
JJ ⁵⁵⁵⁵⁵²⁵—— ((((... 

18. King's Bench may Bail for High Treaſon, but it is a ſpecial Favour, 
and not dove without the Conſent of the Attorney General. And they 
may likewiſe Bail for Murder, but it is ſeldom done, and not without 
a ſpecial Reaſon; and it is not a ſufficient Reaſon that it was found 
Nuntlaughter before the Coroner, for it may be afterwards found Mur. 
ther; per Cur. Cuinb. 111. Paſch. 1 W. & M. in B. R. Anon. 


1 


4 


N King“ Bench. 


oro, and in what Manner the Court may proceed. 


Cro F beg t. IN an Appeal of Murder or other Offence, if che Plaintiff ap. 
pl. 5 Wa'ts peal him in Cuſtodia Mareſchall, and the Detendant is arraigu- 
v. Pray, ed, an pleads the fame Term, and the ſame Term allo is tried; this 
Mb. 5. may be well Done, wirhour any Bill filed, but only upon the Decia- 
Tbid 28. * Pigot's, PC A zj 
pl.i2 d.©: 2. S0 11 the Oefendant is arraigned and pleads the fame Term, 
e Declration wihour ay Billed. Ber Car: B. K vere 
| R bur in 5 E LUI + * 14 | + 4+ > £ cen | 
neither of P1got and Pigot, per Curtam adjudged, this being moved in Arreſt 
by 1 7 ol Judgment after the Oekendant was found Gutity at tve Bar of 
8 _ SU * —— 2 VN = the 39 r- 
* Cro C. 10 urnt. Intratur, rin. 1. At. ot. 685. and laid to be 
531. pl. 10. the Practice of the Court. Ah 5 eee : 
e 3. Bur in an Appeal, if the Oefendant be arraigned in another | 
ans p. erm, then the Detendanr appears, there ought to be a Bill filed; in 
Bur per. | the ſaid Caſe of Pigot ſaid to be the Courſe, wy 
aynar | | | 


Arg. if they had not pleaded the ſame Term, or if they had pleaded any other Plea than Not Guilty, 
bo as there had been an Adjournment to another Term, then the Declaration ought ro be filed, and of 
that Opinion was al! the Court, and Hoddeſdon the Secretary ſaid, that ſo was the uſual Courſe. —- 
To. 425 pl. 10 8. G. aud S. P. accordingly, and cited the Caſe of Watts v. Brains —— §. C. cited 
2 Roll Rep. 49%, ET Re: 5 7 5 


SeezInſt 4. 3 E. 1. cap. 46. EnaQts that it is alſo provided and commanded bv 
255, 259 rhe King, that the Fuſtices of B. R. at Weſtminſter, from henceforth ſüal! 
ecide all Pleas determinable at one Day before any Matter be arrained, er 

Plea commenced the Day following, ſaving that their Eſſoins ſhall bz entred, 
indged and allowed; yet by Reaſon thereof, let none preſume to aſſent himſelf 

at the Day to him limites. 3 
leid pl 4s. 5. Mie was brought in B. R. in Suffolk, and pending the Aſſiſe the 
cites 26 Aff. Bank removed from Suffolk to Weſtminſter, and yet they ſhall proceed in 
F Contra, the Affiſe, and awarded Niſi Prius to the Jultices of Aſſiſe in Suffolk to 
that it te e 


| Ithev were 
pl. 68. / | Es ES | 1 ut Hue u 
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cry the Iſſue, for * that which comes into B. R. ſhall not 70 out; 3 Quodnn denied, 
om Br. Juriſdiction, pl. 62. cites 19 All. 4. but that by 


ſuch Remo- 
val the Aſſiſe 1 is diſcontinued. 8. P. Ibid pl. 69. cites 29 Afl. 43. per Shard. 8 


6. Nuſance was found by Commiſſion, and was certify*d by Writ in B. R. 
and Precept made againſt the "Tenants returnable Sabbato poſt 1 = 
Trin. which was out ot the Term, Skip. ſaid we cannot make Proceſs 
out of the County where the Bank ſits unleſs by Writ, and give Day in the 
Term and to the County, and Thorp conceſſit, and ſaid, that they 
may receive Indictments alter the Term, and make Proceſs litting the 
Bench, (and ſo ſee that the King's Bench may ſit out of Term) and fo it 
was done, and he put to anſwer to it which was in this County, viz. 
Middleſex, and after they pleaded ro Iſſue, and Virdict was taken 
in St, Clement's Church out of the Place, and well, and they may take 
Verdict by Candle-Light, and if they are to remove they may carry 
the Jury with them in Carts it they cannot agree, and ſo may the Ju- 
ſtices ot Aſſiſe. Br. Juriſdiction, pl. 105. cites 19 Aſſ. 6, 

7. At the Commencement when the King's Bench ſits in Pais, they 
ſhall make Proclamation that no Fair nor Market be held in the County 
10 long as they lit, nor that any Court Baron be held during their Seſions, 
wnleſs in Writ of Right, nur no County held, unleſs of Exigents, and thall 
make Proclamation of the Affiſe of Bread, le „Nine, and all other Victuals, 
and per Shard, he who ſells Wine contraty to the Aſſiſe of Law thall 


tortetr the Tunnel. Br. juriſdiction, pl. 67. cites 2) Aff. 22. 


8. When the King's Bench comes into à County, the Affr/e ſhall be ad- Ai in Aſie 
fourned there, and this ſeems to be the Reaſon, becauſe no ſuſtices of In N 
Aſſiſe are in the County where the King's > Bench ics, Br. * eee 


2011 
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Accouple | in lawful Matrimony, md certified for the Plaintiff, and cher the King Bench came into the 
ſame County, fo that all the Aſſiſes were adjourned there, and the Plaintiff came and ſet ferth the Record 


. pede Sigilli, and pleaded the Plea upon all the Record, and prayed the Ali Je, and all. came ti ere * Cer- 
iorari & Aittimus &c. Br. Arne pl. 68 cites 28 Aſſ. * 


9. Note: that 2 Precedent v was ſhewn and read in Court, Trin 2 1. 
4. Rot. 2. one M. L. that was inditted in the County of Surry belore the 
Juſtices of Peace, becauſe that he feloniouſly entred the Hoe of F. H. and 
teloniouſly e 18 d. Upon not Guilty pleaded, the Fury found a ſpecial 
Verdict, that the ſaid M.L and one F. D. and F. N. de Cop nitione ſua were 
Common Players at Dice, and that they uſed to play with jalſe Dice, and 


Coen the Kings Liege People at play; and that they entred into the Houſe 
of the ſaid J. F. and defired him to play with them at Dice, and with falſe 


Dice they won of him 12 d. ob. And if this be Felony, they pray d 
the Diſcretion ot the Court. And this Indictment and Verdict was re- 


mov'd into the King's Bench, and thereupon judgment was entred 


that although this was not an Offence tor which he thould loſe Lite or 
Member, yet becauſe it was found that he was a CommonCozenor ot the 


King's People, it was ordered that he ſhould be ſet upon the Pillory there ſe- 


veral Days in the Strand, and three ſeveral Days in Southwark, where the 
Ollence was committed. Note, that Noy ſhew'd this Pretident to che 


Court, and preſently the Roll was view'd and read ; And Monrague 


commanded a Copy to be raken thereot, as a good prelident tor the Ju- 


riſdiction of the Court, and Gorernment of the Common Wealth. Cro, 
8 497, 498. pl. 4. Mich. 26 ac. B. R. cites Trin. 2 H. 4. Leeler's 


Caſe. 


9. Bill of Premunire was brought againſt J. N. in B. R. for the King, 


and he pleaded to the Bill, becauſe the Sratute it, that ſuch Suit Zap be 
by Bill before the King and bis Council by Premunire, which Bill before the 


King and his Council! 1s intended berore him and 5e Lords, and not before 


Hin 
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him in his Bench, and Pramunre is intended by Writ original, and 
not by Bill in B. R. by which the Plainriit made Bill of Præmunire 
againſt him in Cuſtody ot the Marſhall, and then he was compell'd 
ro anſwer. Br. Præmunire, pl. 1. cites 2) H. 6. 5. But in Anno 22 
H. 8. it was common that ſeveral Clerks were compell'd to an- 
ſwer to Bills of Præmunire in B. X. who were not in Cuſtody of the 
Marſhal, Quod Nota. 5 e 8 
2 Hale's 10, M. and others were indicted of Felony in the High Way in C. 


5 80 2 8 B. for Robbery of one E. K. with Gaggs, and the 1nd: tFinent and the Body 


Pave that if Were remov'd into B. R. and there arraigned, and pleaded Not ¶tiliy, ant 


Ie be Tried; But afterwards a Writ was ſent with the Body into the Country with 


jiurdtie NM Prins, to try him in the County of B. Br. Corone pl. 230 (231) cites 


the Tran- 5 Mar. Manningron's Caſe ; And ſays, that this is the common Courſe, 


me rg Jun 10 to remove the Body, and the Record our ot B. R. into the Country 


to be tried Aagaln, 


be Niſi | | | VV 
Prius, but the original Record remains in B. R. and cites S. C. 


9 Rep. 118. 12. If a Man be indicted of Treaſon or Felony in the County where the 
pH ag King's Bench doth fit, the Venire Facias jor returning of the Fury need not 


Lord San. have 15 Days between the Teſte and the Return; nay, the Entry may be 


char's Caſe, Ideo immediate venit inde Furata &c. But if the Indictment be taten in 
--—— Co. any other County, and removed into the King's Bench, there ought to be 15 


Lr z Days between the Teſte of the Venire Facias and the Return. 2 Inſt, 


== 244116; $$: 


„ 


| 3" e, "Bs. ” F 


Br Oyer 13. The Fuſtices of B. R. are the Sovereign Fuſtices of Gaol- Delivery, 2 
and Veter- and of Oger and Terminer; Reſolved. 9 Rep. 118. b. Trin, 10 Jac. in 
-Ld: Savchar's Ce 233% 8 


pl 8. cites 


3 Mar . 


— — Aunſt. 73 cap. 7: cites 7 E. 4. 18. 4 H. 1. 18. 14 H. J. 21. — 2 Ha'es's Hiſt. Pl. C. 4 cap 


134 One offered himſelf to be Bail in an Action upon the Caſe beſore Juſ- 
| tice Whitlock, and affirmed upon his Oath he was a Subſidy Man, and at- 
ſeſſed 41. in the Sublidy-Buok ; Bur afterwards, upon further Exami- 
nation, he confeſſed he was not a Sublid y-Man, and alſo conteſſed he had 

been Bail in other Actions, and had ſworn he was a Subſidy-Man, where- 
as now he conſeſſed he was not. He was by the judgment of the Court 
committed to Priſon, and to land upon the Pillory, with a Paper mention- 
ing his Cauſe, viz. for Falſe Bail. Cro. C. 146. pl. 25. Mich. 4 Car, 
JJ Wn gg 5 e 
15. S. having forged the Hand of the Chief Fuſtice to ſeveral Bails, 
and being brought into Court, and examined, confeſſed the ſame. A Re- 
cord was inſtantly made of the Conſeſſion, and Fudg ment given to ſtand in 
the Pillory ſeveral Times, and to appear at the Bar with a Paper in his 
Hat ſhe wing his Offence ; and this without any Information, but only 
on the Record of his Confeſſion. Lev. 155. Hill. 16 & 1 Car. 2. 


B. R. Sherwood's Caſe. 3 


— (L) The 
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may hold Plea by Writ out of the Chancery of all Treſpaſſes done Vi & Armis, of Replevins, of 


lays, That he ſhall ſue by Writ E Calum, Tr. 17 Car. B. R 


Court of King's Bench. 


——— 


(L) The King's Bench juriſdiction. 
Of wwhat Actions they may hold Plea originally. 


1. A JN Attion which is a Common Plea does not lie in Banco Re: Firzh. Quare 


gig. 17 Ed. 3. 50. b. . 


cies S. G. 


2. As I Quare Impedit does not lie in the King's Bench, becauſe 4 Int. 51. 


Ap. 7. ſays, 


*Quare Impedit &a. 5 | | 
* Ibid. cites Trin. 19 E. 3. Coram Rege Rot. 56. Linc, 


3. 80 8 Quare Incumbravit does not lie in the King's Bench, be: Firzh. Qua- 
cauſe this is a Tommon JIlea, 17 E. 3. 50. 7 


re Incum- 
Ys bravit, 
pl. 1. eites & C. 


4. In Action upon the Statute of Wincheſter of Robbery does See (N) 


not lie by Original in Banco Regis. Mich. 37 Eltz. B. R. be LB: 
tween * Sadler and Morſe admitted, becauſe it is a Common Plea 3 . pl. 28. 


pl. $8, - 


but Paſch. 15 Car. B. RG. between Sr Fohn + Compton and the s. C. bur 


Hundred of u, in the County of Surry, admitted, and a 8. P. docs 


Trial and Verdict thereupon at Bar, and Judgment accordingly, 2% peer 


4 | —-Nov 1< : 

but no Exception taken to it. "6 Ld 
e _ les % o ro no on Compton's 
| C:ſe, ſeems to be S. C but S. P. does not appear. 


5. An Action of Debt lies in Banco Regis againi a Sheriff or Gaol- This Court 


er in Cuſtodia Mareſchalli for an Eſcape, upon the Statute of M eftmin- 10 eie 
ſter 2. and 1 R. 2. though the Statutes limit the Action to be brought o, gin tor 


by Writ of Debt, which is by Original, for this is within the Equity Bebt, De- 


and others, Sheriffs of Briſtol, adjudged by a Writ of Error in inge. 
Cam. Scacc. where this Error was alligned, and there lald, that i gther 
there were were many Precedents accordingly, © Perſonal 


En | | | 11 . | . Actions, 
Ejectione Firmæ, and the like, againſt any that is in Cuſtodia Mareſchalli, or any Officer, Miniſter, 


or Clerk of the Court; and the Reaſon hereof is, for if they ſhould be ſued in any other Court, they 
ſhould have the Privilege of this Court; and left there ſhould be a Failure of Juſtice, (which is ſo 
much abhorred in Law) they ſhall be impleaded here by Bill, though theſe Actions be Common 


Pleas, and are not reſtrained by the ſaid Act of Magna Charta, ubi ſupra. Likewiſe the Officers, Mi- 


niſters, and Clerks of this Court, privileged by Law in reſpect of their neceſſary Artendance in Court, 
may implead others by Bill in the Actions aforeſaid. 4 Inſt. 71, 72. | | 


6. A Bill in Nature of a Premunire lies fn Banco Regis in Cuſto = 


dia Marcſchallt #c. upon the Statute of Ed. 3. cap. though the 1. 8 
Statute be, That he ſhall have Day containing the Space of'two — * 


Months by Garniſhment, which implies, that it ſhould be by Ori⸗ 


x: ginal. 2 . 3.17. b. 


7. An Action upon the Statute of 2 U. 4. cap. 11. lies by Bill in Cr G. 
Banco Regis, for ſuing in the Court of Admiralty againſt the Sta- 6-3 pl. 8. 
rures of 13 R. 2. and the ſaid 2 H. 4. though the Statute of 2 Þ, 4 e 


Jawny, it 


7 between 


r 


was objected, 


— — 


5858 Court of King's Bench. 
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| that the between Bab and Trelxwny adjuged. Intratur P). 17 Car. Rot, 
Cutt With TT | | 


1 | 137. 
| | till, and 37 | : 3 
not by original Writ, as the Statute appoints; but in regard it was returned that he was in Cuſtec;; 
Mareſchalli, and that he could not otherwiſe have his Remedy, it was held to be well enough. 


| Stv. 381. 3. In Action by a common Informer upon the Statute ok Ed. 5. 
j 0 cap. 5. tor ſelling Wines in his Houſe agatnit the Statute, b) which 
i and Roll he fOrteiten 10 l. for every time, may be brought in Banco Regis by 
| | faid, thir Bill ot Debt, though by the Statute of 18 El. cap. 5. it is enacted, 
the conſtant That no Perſon thall be permitted or received to ſue againtt any Perſon 
45 % or Perſons, upon any penal Statute, but by way of Information, or Ori— 
Pariy bing gina! Action, and nor otherwiſe ; for by the Statute of the / Ed. 6. 
in Cuſtodiz Cap. 5. the Penalty may be recovered by Action of Debt, Bill, 
Mareſchal- JÞtatnt, or Information, in any of the King's Courts of Kecoro, | 


it 3 del und 17 was not the Intent ot theStatute to ouſt the Court of King's 


= Aa goainſtby Bench of Jurtsdutton againſt the Statute of 7 E. 6. but this er 
= bein, and tends only to {Pants in Interior Courts, and removed atterwardg, 


5 weill and the Words ot the Statute of 18 El. are not by Original Writ, bur 
| 7 = 2 by Original Action, and this Bill of Debt is an Original Action Mithin 
| do ke cn. the Words. Tr. 1653. between Hil! and Pierce de Chaier udjubged 

| cluded by per Clittam, this Matter being moved in Arreſt of Judgmein. 
E cure, Intratur D. 1653. Bot. 90. and it was laid there were many jIre- 
WaZrdsio kedents accordingly. os „„ 


the S§tatute, | I 
and ſo judgment given ſor the Plaintiff Niſi &c. 


| Cro. E 76. 9. Tf a Mayor or Sheriff, after an Arreſt, reſuſes ſufficient Bail, a- 
1 pl. 36 Vi- gainſt the Statute of 23 H. 6. of Sheriffs, by which the Denalty of 


__ 1 17 5 12 55 CR 40 |. 15 given, one Moiety to the King, and the other Yoiety to the 

judg- d for Marty that will ue; In this Cale no Action ok Debt lies by Bull 
= rte Deten- I Banco Rents, becauſe the Statute of the 18 Eliz. is, Thar no 
= 2 8 dant, and it Perion thill be permitted to fue upon any penal Statute, but by way of. 
= 5 SE ee as Information or original Action, and nor otherwiſe, But note, tt is 
= che Statue not limited by the Statute of 23 H. 6. how the Penalty ſhall be re⸗ 
= ED 18 Elis for Covered, but generally that he ſhall forteit 40 l. of which the King 


_—_— Jeofzile; ſhall have one Moiety, and he that will ſue, the ather Yotety. Co. 
_ "_ | 8 3. Inſtitutes 194. and Co, 6. 19. b. Gregory's Ca/e, Where it is cited. 
of Form, Y. 29 & 30 El. coram Rege, between Walton and Clerk ab: 
but Sub: Jluidged. L 5 "1 N e 1 5 


ſtance, by | 3 | Fe ages J 
| miſconceiving the Action. ——— Mo. 247. pl 390. Udeſon. v the Mayor of Nottingham, S. C. ad- 
judged accordingly, —— S. C. cited by the Name of Woodlon v. Clerk as adjudged. Mo, 412. pl. 


10. Bill of Conſpiracy was maintained ix B. R. becauſe the Plaintift 
Was indicted of 'Ireſpats ; Quod Nota, as well as it it had been of Fe- 
lony; tor he was thereof acquitted. Br. Bille, pl. 17. cites 3 Aſſ. 13. 
I. Athlfe of Mortdanceflor was brought in B. R. and no Exception 
was taken but that it may well be brought, and Aſliſe of Novel Diſſei/i» 
may well be brought there. Br. Fartdiction, pl. 121. Cites 30 
Aft: 25. ME: „ . 
12. Debt brought in B. R. for 165. Cofts of Suit given in an inferior 
Court upon a NVonſtiit upon the Statute of 23 H. 8. It was moved, that 
no Aon did lie, againſt the Statute of Glouceſter, which is that no Act ion 
ball be brought here for any Sum under 40 6. Bur lince the Colts are given 
by a latter Statute, it was held clearly that they are recoverable by 
Action of Debt in B. R. and Judgment tor the Plaintiff, Cro, E 96. 
pl. 11. Paſch. 30 Eliz. B. K. Harward v. Furborne. Wy 
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Caſe, and it was mov'd for the Defendant, that the Declaration was ill, it being 
Caſe, whereas it ought to be in Valore Maritagit ; and the Court doubted of this Point becauſe there 
is a ſpecial original Writ De Valore Maritagil. VTV r 


Court of King's Bench. 559 


13. The Faftices of B. R. are the ſovereign Coroners of England, and The Chict 
therefore where the Sheriff and Coroners of the Land may receive Ap- 1 
peals by Bill, a fortiori the Juſtices ot B. R. may do it. 4 Inſt. 13. foerelen 5 
cap. 7. e | | Coroner of 

| | | 85 WY HEAD | all England; 
Per the Reporter. 4 Rep. 57. b —— 5. P. by Glyn Ch. J. 2 Sid. 101. Trin. 1658, 
2 Hale's Hiſt, Pl. C. 5. cap. 1. S. P. | | | 


— 


— — — 


THEY — * . 
ot. 
* — 


(M.) Of what Actions they may hold Plea for a colla- 
teral Reſpett. 


1. IFJ a Pan recovers in a Quare Impedit in Banco, and after this 
is removed in Banco Regis by Writ of Error, a Quare incum- 


bravic does not lie there, though this does not lie without a Judg- 


ment, becauſe this is a new Original, and a Common Plea in itſelt. 


17 E. 3. 30. b. | 1 3 | wo - : 
2. An Action de valore Maritagii by the Lord lies againſt the Cro. C. 592, 


= Heir in Cuſtodia Mareſchalli. Mich. 14 Car. B. N. between Arun.- 593; pl 3. 
dell and Saunders, uddjtidged Upon a Demurrer to a Declaration, S. C. but re- 


but this was not moved ; but Pr. H3ddeſoon ſald to me, That he Neri, 


had divers Precedents accordingly, that it lies in Banco Regis, brought to 
1 Intratur, . 13 Cat. Noll. 1266. 3 1 | „ be Treſpaſs 


upon the 


. againit the Detendant, after Arreſt in Cuſtodia Mareſchalli, in an When the 


Action of Debt, and the Sheriff arreſts him and ſuffers him ro Eſcape Dan 


an Action lies against the Sheriff, chewing this ſpecial Batter, and p in Ban. 
he ſhall recover yis Oamages, having Regard to the lols of his be is pro 


Debt. Tr. 14. Ja. B. B. ed to be in 


| ED: ; | - C | Cuitodia-- © 
; Mareſchalli, and declares againſt him in Cuſtodia &c. but it is not ſo in any other Court. Cro. C. 
| 330. in pl. 14. Mich. 9 Car. B. R. | | „C n 


4̃. If after an Arreſt upon a Latitat the Defendant tenders Amends 
after the Arreſt, tor an involuntary Treipaſs, according to the Statute Fol. 538. 


21 Jac. c. 16. this is not good, upon an Averment that the Latitat <P> 4 
was ſued out to the Intent to declare in Cuſtodia Mareſchalli tor this pl. 11. S. C. 


| Treſpaſs, for otherwiſe a Man ſhall be deteated of his Coſts by ſuch r<1v'd, that 
Tender. Tr. 8 Car, B. B. between arts and Baker, adjudged** Heber 
upon Demurrer. FFF; Io hn wee e 


Came too 


| | E TN 5 SE | J ANON STS: 
Tender after an original Writ comes too late, ſo it is after an Arreſt upon a Latitat; For the Tender 
by the Statute is intended to be immediately after the Treſpaſs, and vefore any Suit commenc'd. 


5. In an Action of Treſpaſs brought here azainſt the Defendant in Cuſ- So where | 
todia Mareſchalli, in the Declaration the Treſpaſs was Iaid to be done in” Loves Wo 
Cornwall, the Deſendant pleads in abatement of this Action, and ſets 8555 = 3 
forth the Charter cf E. 1. granted unto the Staunery Court, therely enabling aud this was 


the Stannery Workers to plead there, and there to be impleaded in the Stan- Murder D. 


nery Court, and therefore prays the Benefit, and the Priviledge of . 
to have the Trial there; againſt this it was urged, that the Court here 85 1 
1s to hold Plea of this; notwithſtanding their Charter; for this g him 

Court may hold Plea of Debt, Detinue and Covenant, notwithſtand- in Cu/oia 

| 70 | ing Hareſchallt, 


in an Action on the 


late, for as 


— 


_ - > — — — 
* — —— — — —— — ——e — 


allowed; he 


| 311. 8 P. 


appear. by Admittance, this not being moved. 


B. R. and all origi 


5 a. 


Court [of Common Pleas. ] 
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the Charter ing the Statute of Magna Charta, cap. 11. Communia placita non 

eee ſequantur Curiam noſtram &c. he being there in Cuſtodia Mareſchal. 
7: 16564 be. Ii, the Plaintiff may here declare againſt him in what Manner he will, 


to Le tried be- ü : a 0 | | 
{ore the Con- and his coming in here is not inquirable. Bur the Court agreed, that 


4 * ; O's 


foblrof if one be here in Cuſtodia Mareſchalli, he is not to be terch'd away, 


88 and if he ſhould not anſwer here being in Cuſtodia Mareſchalli, none 
"=. +. could have Remedy againit him, and therefore he was ordered to 
was found anſwer, 2 Bulſt. 122, 123. Trin. 11 Jac. Parke v. Lock. 


Guilty and - : 1 8 | 
hanged. 2 Bulſt. 123. cites Mich. 40 & 41 Eliz. B. R. Rot. 284. Brayne's Caſe. 


4 x67 ih 6. Treſpaſs quare vi & armis clauſum fregit, which the Plaintiff laid 
5. n to his Damage of 205. the Defendant demurred for that B. R. hath not 


jud'd accord- : x 85 on 
Inely — , Copnizance either at Common Law, or by the Statute of Glouceſter, 


| Salk, $59. 10 hold Plea in an Action where the Damages are laid to be under 40s. fed 
pl. 1. §. C. per Cur, Treſpaſs quare vi & Armis will lie here, let the Damages be 


Ding. What they will; and Judgment for the Plaintiff, 3 Mod. 275. Hill, 

IW. & M. in B. R. Lambert v. Thurſton. e 175 

For more of the Court of King's Bench, See Crompr. Juriſdiction of 
Courts 67. b. to 82.— 4 Inft. 70 to 78. cap. 7.—Prynn's Ant- 

madv. on 4 Inſt. 47.—2 Hawk. Pl. C. 6. cap. z. 


(J) In what Aclions they may hold Plea by Privi- 
lege, for a collateral Reſpect. Un reſp? of the De- 
ſendant. e e 


. 


Co. C. 1. X JR Action upon the Statute of Wincheſter, of Robbery againſt the 
38 pede II Inhabicantsofan Hundred, lies by Bill in B. R. though it is 
46 navel: ſupp-ſed by the Bill, that they are in Cuitodia Mareſchalli, cc. tor 
lerve S. P. the Inhabitants of an Hundred may be impriſoned, and it may be 
there. Jo. intended that they all were impriſoned. 15. 7 Car. B. B. between 
88 "oF Hliellier and the Inhabitants of the Hundred of Beer, alias Ben hiiiſt, 
p docs not 11 Comitatu Berks Detendants, adjudged upon a W 
5 „„ r 
N 22) 37 El. B. R. between + Saaler and Morſe, udjudged. i 
> Gouldsb. 148. pl. 69. Hill. 43 Eliz. it was ſaid to have been adjudg'd in B. R. that an Ac- 
tion upon this Statute againſt the Inhabirants of an Hundred will never lie by Hill, but ought to be 


ſued by Writ, becauſe the Action is brought againſt Inhabitants, which are a Multicude, and conſe- 


quently cannot be in Cuſtodia Mareſcalli, as another private Perſon may be. 


B 8 


8 


(N. 2) The Court of Common Pleas. 


this Stature 9 H. 3. cap. 11. our Court, but ſball be holden in ſome Place 


of i 
have been certain. 


holden in 


» Before * 1, Magna Charta. E that the Common Pleas ſhall + not follcw 


nal Writs retornable in the ſame Bench, and becauſe rhe Court was holden Co- 
ram Rege, and followed the King's Court, and removable at the King's Will, rhe Returns were 
U bicunque fuerimus &c. whereupon many Diſcontinuances enſued, and great Troubles of Juror, 
Charges of Parties, and Delay of Juſtice; tor theſe Cauſes this Statute was mide. 2 Inſt. 21, 22. 

+ Here it is to be underſtood, a Diviſion of Pleas for Placita are divided in Placita Coronæ, & 
Cemmunia Placita; Placita Corenæ are otherwiſe, and aptly called Criminalia or Mortalia, & PI at 
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Mareſchalli of B R. an 


the Statute, whether the Statute b 


a Fine. Br. Judges, pl. 31. cites 32 H. 6 


* * * 8 
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Gmmunia are aptly called Civilia; Placita Coronz are divided into High Treaſon, Miſpriſon of 
Treaſon, Petit Treaſon, Felony &c. and to their Acceſſaries ſo called, becauſe they are contra Co- 
ronam & Dignitatem; and of theſe the Court of C. B. cannot hold Plea. 2 Inft. 22. 
Divers ſpecial Caſes are out of this Statute, 1ſt. The King may ſue any Action for any Common 
Pleain B. R. for this general Act does not extend to the King. 2dly. If any Man be in Cuſtodia 
y other may have an Action of Debt, Covenant, or the like perſonal Acti- 
on by B. R. becauſe he that is in Cuſtodia Mareſchalli ought to have the Privilege of that Court, 
and this Act takes not away the phat, of any Court, becauſe if he ſhould be ſued in any other 
Court, he ſhould not, in reſpect of his Privilege, anſwer there, and ſo it is of any Officers, or NMiniſ— 
ters of that Court; The like Law is of the Court of Chancery, and Exchequer. 


| Ike tne. zaly. Any Action 
that is Quare Vi et Armis where the King is to have a Fine, may be purchaſed our of the Chance. 
ry, returnable into B. R. as Ejectione Firmæ, Treſpaſs Vi & Armis, Forcible Entry and the like. 
Athly And a Replevin may be removed into B. K. becauſe the King is to have a Fine, and fo it is 
in an Aſſiſe brought in the County where B R. is. Fthly. Albeit originally B. R. be reſtrained 


by this Act to hold Plea of any Real Action &c yet by a Mean they may; As if a Writ in a Real 
Action be by Judgment abated in the Court of C. B. if this Judgment in a Writ of Error be re— 
verſed in B. R. and the Writ adjudged good, they ſhall proceed upon that Writin B. R. as the 
Judges of the Court of C. B. ſhould have done, which they do in default of others for Neceſſity, 
jcaſt any Party that has Right ſhould be without Remedy, or that there ſhould be a failure of Juſ- 


tice, and therefore Statutes are always ſo to be expounded, that there ſhould be no Failure of Jus 
tice, bur rather than that ſhould fall out, that Caſe (by Conſtruction) ſhould be excepted out of 
ein the Negative or Affirmative. 6thly. In a Kediſſeiſin or the 


like. 2 Inſt. 23. | 


2. In Treſpaſs of Fiſhing in his Piſchary in D. zo the Damage of 401, 


the others ſaid, that he Fiſh'd in S. in his ſeveral Soil, Able - hee, 
that he is guilty ot Fiſhing in D. and the others e contra, and found 
for the Plaintiff to the Damage of 8d. Forteſcue ſaid, the Statute is, 
that the King's Court ſhall not hold Plea under yos. but of 408. or 


above. Per Paſton, this is true, as to the Surmiſe of the Plaintiff in 


his Declaration. But it he declares of 408. or more in Debt, Treſ— 

paſs &c. and it is found the Damages 12d. or the Debt 12 d. or ſuch 
like, yet the Plaintiff ſhall recover, and fo it was adjudg'd, and that 
the Plainrift ſhould be amerc'd pro falſo Clamore, and yet contra 


it the Plaintiff had counted of a Sum under 408. note 
Br. Juriſdiction pl. 40. cites 19 H. 6. 8. 


the Diverſity. 


3. Juſtices of C. B. may hold Plea by Writ of Eſcape in London upon 
Recovery and I xecution in the Cinque Ports, and may write to the Conſta- 


ble of England, and to the Conſtable of Dover, and to the Judges of 
the Admiralty, and to the Biſbop in caſe of Bigamy, Baſtardy, Proj eſſion 


KX. and that they themſelves cannot hold Plea thereof. And may 
| write 7s the County Palatine upon Voucher, and may write to the Prince, 
and to the Fuſtices of Wales, quod nota, Br. Judges, pl. 3o. cites 


4. Juſtices of C. B. hearing of Menace and Inpriſonment made to an 
Attorney of the Bank in inferior Palatio Regis, may inquire thereof and ſer 


5. In Treſpaſs the Sheriff retura'd upon Capias, that before the coming Br Reſpon- 


of this Writ the Defendant was taken and detain'd by Warrant of the Peace der, pl. 833. 
in pais upon Riots and forcible Entries, and for ſurety of the Peace and by eites S. C. 


the Juſtices ot both Benches, 1t the Plaintiff counts, he ſhall be by Main- 
priſe after Anſwer made, and remitted to the Sheriff to anſwer there of the 
Riots and Peace; For C. B. cannot meddle with thoſe, but of the Peace 


in the ſame County, and ſo he was remitted before the Sheriff in Pais. 


Br. Retorn de Biiets. pl. 83. cites 2 H. . 2. 


6. Note by the Statute of Glouceſter cap. 8. A Man ſhall not have 
Trejpaſs in Bank if he does not make Oath that the Goods taken were worth 
40 5. at the leaſt, which is allo recited in a Caſe ot Treſpaſs, which 
was removed by a Recordare out of a baſe Court where the Damages 
were not 40 8. and therefore ill, per Fitzherbert and the beſt Opinion; 
and by the Serjeants, Procedendo ſhall be awarded quod non negatur, 


and it ſeems that the Common Law is, that a Man ſpall not have Debt, 
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_ miſprinte 1 
in Gilb. and 


a8 here. See 


Detinue, Covenant nor ſuch hike in Banco, unleſs it be of 40 8. or more 
Br. Juriſdiction, pl. 45. cites 14 H. 8. 15. : 
7. Note that Hill 4 Mar. 1. it appears by ſearching the Records o 
C. B. that the Fuftices of the Bank may take and Record a Recognizance a 
well out of Term as in . erm, and as well in an any County in England as 
at Weſtminſter. And in the Time of H. 5. Ann. 4. a Recognizance w a; 
taken at Rippon in the County of York, 28 September, Anno 4 H. 5. 
which is out of Term. And ſeveral ſuch Records are in C.B. as well out 
ok Term as in Term, and out of Court in the Time of H. 4. H. 5. H 6, 
and almoſt in all other Reigns; quod Nota, and See the Entries of the 
three following, viz. M. 4. H. 5. Rot. 119. and H. 13. H. 6. Rot. 
320. and P. 2) H. 6. Rot. 125. Br. Recogninane. pl. 20, | 
2, It is maniſeſt that his Court began not after the making of this Act, 
as ſome have thought; lor in the next Chapter, and divers others of 
this very great Charter, mention is made De j uſticiariis noſtris de Ban- 
co, which all Men know to be the Juſtices of the Court of Common 
Pleas commonly called the Common Bench or the Bench, and Do, 
& Stud. ſaith that is a Court created by Cuſtom. 2 Inſt. 22, 23, 
9. It appears by our Books, that the Court of Common Pleas ws jy 
the Reign of H. 1. that there was a Court of Common Pleas in Anno 
1. H. 3. which was before this Act, Martinus de Patteſhull was by 
Letters Patents conſtituted Chief Juſtice of the Court of C. B in the 
SCE oe EEE of Tg ne nn ” 
10. It was reſolved by all the Judges in the Exchequer Chamber, 
that all che Courts viz. B. R. C. B. the Exchequer and the Chancery, are 
the King's Courts, and have been time out of Memory, ſo that a Man can- 
not know which is the moſt Ancient. 2 Inſt. 23. V 
11. A Defendant having made an Affidavit in C. B. afterwards being 
 ſummon'd confeſs d-it to be falſe, whereupon the Court recorded his Con- 
{fea and ordered him into Cuſtody, and to ſtand in the Pillory tor 
Perjury ; And notwithſtanding what was urged by his Counſel, as to 
the Juriidiction of C. B. he was put in the Pillory the laſt Day of the 
Term. 8 Mod. 179. Trin. 9 Geo. 1. The King v. Thorowgood. _ 
12. This Court's Authority is founded on Original Writs iſſuing out of 
Chancery, which are the King's Mandates, for them to proceed to de- 
termine ſuch and ſuch Cauſes; For it was a Maxim among the Normans, 
that there ſhould be no Proceedings in C. B. without the King's Writ ; and 
*© therefore a Writ always iſſued ro warrant this Court's Proceedings, and 
thoſe iſſued out of Chancery, becauſe when the Courts were but one, 
the Chancellor had the Seal; Thereſore when they were divided he 
ſealed all Original Writs by this Method, and the Seal was a Check 
on the other Courts to know what Cauſe was there, and likewiſe that 
the Fines for having Juſtice in the King's Court thould be anſwer'd 
in Court, betore there were any Proceedings and therefore Fleta ſays 
Dum tamen warrantum * per Breve Regis habuerint Cognoſcendi, 
nam ſine Warranto |ſuriſdittionem non habent neque Coertionem. 
e of Free SN - 
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For more of the Court of Common Pleas, See Crompt. Juriſdiction 
of Courts, 91. to 102. Inſt, gg. to 103. cap. 10. 
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it was Enacted, t 


Court of Exchequer. TE. 


(N. 3) Pleadings. As to Matters done in B. R. or 


C. B. or other Courts. 


1. D R. and Chancery are Courts removeable, and therefore it ought to 

be pleaded where they are held. Arg. Mo. 176. pl. 310. and 
vouch'd 27 H. 6. 10. b. where in Writ of Maintenance in B. R. he 
did not ſhew where the Bench was, and therefore ill; For the Writs out 
ot this Bench are &c. Ubicunque tuerimus in Anglia; And in 5 E. 4. 3. 


b. the laſt Caſe of the Year the Diverſity is taken between the C. B. 
and B. R. on a Bill exibited in C. B. which did not ſhew where the 
Bench was, and yet awarded good; For the Statute of Magna Charta 


is that it ſhall be held in certo loco; And for this Point he vouch'd 
34 H. 6. ad 36 H. 6. e 


2. In Tyover the Defendant ſaid that he recover'd againſt the Plaintiff, Noy. 56. 
| a Debt of 20/. in B. R. and had a Fi. fa. to the Sheriff of T. who at VV. S. C. ad- 
in the County of J. ſeiſed the Goods and deliver'd them to him in Satisfaction ludged. 
| of his Execution. But it was ruled to be ill becauſe he did not ſbeu 

_ where B. R. was at the time of the Recovery, it being a Court remove- 


able as 5 E. 4 8. is. Cro. E. 504. pl. 28. Mich. 38 & 39 Eliz. B. R. 
Thompſon v. Clerke. 2 ) SI Te hs 


ww 


e — — 


5 (0) Court of Exchequer. 


. POCul O Parliamenti, * 2 b. 4. Numero 112. the Com- Prynne 


con s Petition againſt Writs, Called Quia datum eſt nobis in. Abr of 


| celligi, iſſuing out of the Exchequer, without any Jnqueſt found C27" Re- 
or other Record, but no allent thereto, Vive ſuch Petition againſt H . N. 


4. No. 


ſame Peti- _ 


this Writ + 4 b. 4 Numero 78. Sumile, + 3 Þ. 5. Numero 99. the | 


tion, to 


I which the Anſwer was, « The accuſtom'd Uſe ſhall continue.” Buc there are not ſo many Num- 


bers as 112. f Ibid, 422. No. 78. + Ibid. 548, No. 46. | 
2. The Court of Exchequer, which as Gervaſius Tilburienſis de Ne- Sec Prynn's 


verſions 


_ ceſs. Scac. Obſ. (a ſure Author) reports, was here row the very Conqueſt, Avimad- 


and inſtituted according to the Pattern of that in Normandy, and was e- 42 53 
retied there by Rollo, as Reviſe ſaith, Notes on Grand Cuſt. fol. 8. 
The Authority of this Court was ſo great, that no Man might contra- 
dict a Sentence pronounced here, and not only the Law and the affairs 
concerning all the great Baronies of England, and all ſuch Eſtates as held 
in Capite were trauſacted there, but many Laws and Rights were diſ- 
culs'd, and many Doubts determin'd, which frequently aroſe from 
incident Queſtions; For the excellent Knowledge of the Exchequer 
conſiſts not in Accounts only, but in multiplicity of Judgments. And 
Com mon-Pleas were e held in this Court untill the 28. of Ed. the 18. © 
at no Common-Plea ſhould be hencetorth held 

in the Exchequer, contrary to the form of the Great Charter. In this 
C it ſate the Capital Fuſticiary, the Chancellor, Treaſurer, and as 
„ the moſt diſcreet, greateſt and knowing Men, (real Barons) whe- _ 
w 0 ihe Clergy or Laity as the King pleasd to direct. The Buſineſs of 

the 


— — 
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* 


nnn. 


the Court was not only Accounts and what b.long*d to them, but to 
decree right, determine doubtiul Matters, which aroſe upon incident 
ueſtions, to hold Common Pleas as before, and to judge what chiefly 
concern'd all Capite Lands, and the great Baronies of England. 
Brady's Pretace to the Norman Hiſtory. 160, 161. 3 
3. Information upon the Statute of 8 E. 4. cap. 2. for giving Licences; 
The Queſtion was, if the Action lies in the Exchequer ? The Barons 


ſaid this is a ſuperior Court though not nam'd in the Statute, and that 


the Suit may be here, for there are no reſtrictive Words in the Statute, 
and this Court hath Power to hold Plea of any Thing which doth con- 
cern the Queen, if not reſtrain d; Adjornatur. Cro. E. 326. pl. z. 
Pauſch 36. Eliz. B. R. Agard v. Candith. 1 


Sid 336 4 On a Mandamns to reſtore Dr. Patrick to the Maſterſpip of Olleen' s 


pl. 8 Mich. College in Cambridge the Court were divided, whereupon it was conſidered 
19 CAIr. 2. | 
BR The pot | 
King a ? Exchequer Chamber, and it ſeem'd to ſome that it might, but it was nor. 
Patrick, Lev. 65. Paſch 14 Car. 2. B. R. Queen's College Caſe, alias Dr. Pa- 
the Cort epics Cale. Eon EE Tn $4 e 

ſeem'd thai | 8 Ty | . Nay 5 

it might and that Pleas of the Crown as well as other Pleas might be remov'd thither. And the Book 


of 4 Inſt. 68, 69 ſeems to warrant it; And that it extends to all Pleas but thoſe in the Eccleſiaſtical 
Ravm. 101 to 113. 8 C. but S. P. does not appear ——2 Keb 259. pl. 5. S. C. ſays that 
upon Motion to adjourn it into the Exchequer Chamber, becauſe the Court were divided, the Court 


Curt. 


gran ed it. 


F. In the Exchequer there are theſe Courts. 1ſt, The Court of 
JJ%%Sow ß bg 5 
 2dly. The Courts of Accounts. 
zaly. The Court of Receipt, 


Exceptiog Athly. “ The Court of the Exchequer Chamber, being the Aſſembly of 


in Cale, all Fudges of England for Matters in Law. 


no Caſe in 


Law, can be ſhew'd to be adjourn'd into the Exchequer Chamber, before Argument by the Judges, 


in the ſame Court, where the Cauſe is hanging, and theſe 2 were The Cale of the Poſtnati, Cal- 


vins Caſe, 5 Rep. fol. 1. and the Caſe of Suttons Hoſpital, 10. Rep. fol. 23. and no others before 


Argument here, and difterence in Opinion by the Judges, or Agreement by the ]udges upon their differ- 


ing in Opinion, to adjourn the ſame thither, or by Wric of Error; ber Coke Ch. |.who aid theſe Rules 
are to be obſerv'd, tor the adjourment of Caſes of Difficulty into the Exchequer Chamber, 1. This 


ought to preceed ex motione curie, but not of the Party concern'd. 2 This ought to be after Argument, 


but not before and upon difference in their Opinions, or by Writ of Error. 3. When the Caſe is 


_ acjourn'd thither, it a Judge dies, the matter, for this, is not to ſtay, bur to proceed; And if one of 


the Judges have there argued, and afterwards one of the other Judges dies, the Matter is not ro ſtay, | 
till another Judge be made, but the ſame is to proceed, and a new Judge being made he is not then to 


| argue. 2 Bullt. 146, 14) Mich. 11 Jac. in Caſe of Warraine v. Smith. 


5thly. The Court of Exchequer Chamber for Errors in the Court of 


Exchequer, 31 E. 3. cap. 8. and 31 Eliz. cap. 1. 


.6thly. A Court in the Exchequer Chamber 17 Errors in the King's 


, 2). Eliz. cap. 8. 31 Eliz. cap 1. Co. pl. Int r. to. 2. 24. 37. 
And yrhly. This Court of Equity in the Exchequer Chamber. 4 
nſt. 119. l o 8 


6. King Charles the 2d. having taken u Sums of Money of the 


Petitioners, (Bankers) granted to them and their Heirs, Servant An- 


nuities chargeable upon the Hereditary Revenue, of Exciſe given to the 
King by 12 Car. 2. cap. 24 The Barons held, that the Remedy by 


Petition to the Barons was a proper Remedy, and Judgment was giv- 


en for the Petitioners by the Opinion of 3. but Lerchmere B. held 


that the King could not alien or charge this Revenue, and that tor 


ſeveral Reaſons there mentioned. Freem. Rep. 331. pl. 413. Hill. 


1691, in SCacc. upon the Petition of Hornbee & al'. 


(e) Court 


whether it being a Cauſe of the Crown Side it mig ht be adjourn'd into the 
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[(P) Court of Exchequer. | 9 
IV hat Perſons ſhall have the Privilege of Suit. 


1. 1 King's Farmer yg ſue one that detains from him Part of Br. Quo 
op the Potletlions that he hath from the King, our of which the Minus, pl. 
Farm is to be paid, by which he cannot pay his Farm to the King, © C 
38 Aſl, 20. adzudged. af | | | Pn | Br. Juriſ- 


| . diction, pl. 
70. cites S. C. — Ibid, pl. 90 cites S. C. 


2. Thomas Younge F1ftice ſued Bill in the Exchequer againſt the Clerk S. C cited 
cf the Hanaper upon his Account, and the Defendant caſt Superſedeas of: 5 
the Privilege of the Chancery, becauſe be was Clerk of the Chancery Jef Guy i 
| and by all che Juſtices in the Exchequer Chamber the Superſedeas ſhall Reynell. 
| not be allowed; tor every one who is Accountant ought to be attendant * An He- 

J and preſent, and there he ſhall be ſued, for it is an Advantage to the e 
King that he thall attend, and ſhall Account; and Accountant may quer 5 
have Bill againſt his Debtor, and this is for the King's Advantage, King was 
f Quod citius ſol vat Regi; and if Accountant be ſued in C. B. they ſhall tued in B. R. 
ſend Superſedeas to ſurceaſe; and if he be ſucd in B. R. thoſe n 
Exchequer thall ſhew the“ Record that he is Accountant &c. and ſhall, 


not have Superſedeas to the King; for the Pleas there are Coram | ege amt into | 
; Kc. and he ſhall be diſmiſſed, and hall be ſued in the Exchequer. Br, the Court, 
* Privilege, pl. 25. cites 9 E. 4. 53. 35% ET Fo dn ane 5 r eg | 


Accountants to the King, and that the Defendant was one, and prayed the Privilege of the Court of Ex- 


, chequer, and that the Suit might be ſtayed. The Court demanded of the Secondary, what the Courſe 

4 was in ſuch Caſe, whether to grant it upon ſuch bare Averment of the Baron, or that it ought to be 

* pleaded and prayed by the Party? Upon his informing the Court that it had been uſually allowed 

4 evithout Plea or Prayer, it was granted accordingly. But Williams J. was ſtrongly againſt it, and ſaid, 
„ that there are many Books wherein it was adjudged in Point, that it ought to be upon the Party's. 
4 : Plea and Prayer; and that without this the Court cannot certainly know whether he be the ſame Party 
3 for whom the Privilege is prayed. 2 Bulſt. 36. Mich. 10 Jac. Anon. „„ 

„ 3. If an Accountant in the Exchequer be impleaded in C. B. the Exche- And if he 
8 aue ſend a Superſedeas to th ſarc; Be Sanerſedeas. pl. © impleaded 
| quer may lend a Superſedeas to then to ſurceaſe. Br. Superſedeas, pl. TL 
238. cues 9 E. 4.57. Fo = | „ thoſe of the 

a io we ooh V „ ff * ©. 208 

f ui ſhew the Record of Account &c. For they cannot make Superſedeas to the King; for there the 
a Pleas are held coram Rege, and not coram Juſticiariis; and he ſhall be diſmiſſed. bid. 5 
5 5 One who was Receiver General of the Revenues of the Crown in the Counties of W. and L. &c. be- 

5 ing ſued in C. B. brought a Writ of Privilege out of the Exchequer, but it was not allowed. D. 
4 328 pl. 9. Mich. 15 & 16 Eliz. Hunt's Caſe. 50 VVV 33 
e 4. By the Statute of Articuli ſuper Chartas cap. 4. it is provided, That The Privi- | 
. 10 Common Plea ſhall be held in the Exchequer, unleſs where either the Ce ans 
e Plaintiſf or the Defendant is privileged. 5 Rep. 62. a. Mich. 32 & 33% he 
y _ Eliz. in the Exchequer, in Sparrie's Caſe. Exchequer 
* 3 | CE enen, to 
p the Debtor of the King's Debtor. 4 Inft 112. cap. 11. 
| 5. The PlaintifF being an Accountant in the Court of Exchequer, 


by Bill chere prayed to be relieved againſt a Bond put in Suit by De- 
ſendant in the Petty-Bag, by reaſon of his Privilege as Ulher of the 
Chancery. The Defendant pleaded his Privilege as an Ollicer of the 

OY 7 E. e e nee 
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Court of C thancery. 'The Court agreed, that when 4 Parties are pr i- 
vileged, his Privilege (hall take Place wh ſues fit; and that in this 
Caſe the Suit in Equity to be rclieved againſt the Penalty oft the Bond 
is firſt atrach'd here, and it is not the fame Suit with that at Common 
Law, but diſtinct from it. And it was further ſaid, that zf both Par- 
ties are privileged Perſons, and the Attendance of the one 1c more requiſite 
than of the other, (as 1n the principal Caſe it is, the Plaintiff here being 
an Accountant in this Court, and entred into his Account, as by his 

il 18 alleged, which cannot be compleated by Deputy or Attorney) i in 
ſuch Caſe his Privilege ſhall be allowed who has moſt Cauſe ot Privilege; & 
adjornarur, But at another Day the Plea was over-ruled, and an In- 
junction granted till Anſwer. Hard. 117. pl. 2. Trin. 1656 Baker v. 
Lenthall. 

6. The Plaintiff, as Debtor to the King, and Treaſurer of the Navy, 
exhibited his Bill in the Exchequer. The Defendant pleaded his Privi- 
lege, as one of the /ix Clerks in Chancery, under the Great Seal. Hale 

= "WH; B. and the Court held, that a general Privilege, as Debtor, will 
not hold againſt a ſpecial Privilege, bur againſt a general Privilege | \ 
Will. But a Privilege as Accountant will hold againſt a ſpecial Privi= 
lege in another Court, as Officer of the Court, or otherwile, though it be 
not alleged that he has enter'd upon his Account; and 1 in this Caſe the 
Plainrift, being Treaſurer to the Navy, is Eo ipſo an Accountant. Hard. 
1 Mich. 14 Car. 2. in the Exchequer, Sir Geo, Carteret v. Sir John 
0 
There are three Sorts of Privileges in the Exchequer, ift. As Detter. 
ally, As Accountant. 3dly, As Officer of the Court. Againſt the firſt 
ot theſe, any Man who hack a ſpecial Privilege in another Court, as an 
Officer ol the Court, or an Attorney, ſhall have his Privilege, becauſe 
the Privilege of a Man as Debtor is only a general Privilege; But if an 
Accountant begin his Suit here, no Privilege ſhall be allowed elſewhere, . 
becauſe he has a ſpecial Privilege, by reaſon of his Attendance, to aſs = 
his Account, in which the King hath a particular Concern ; the ye 
holds in an Officer of the Court; it he cominences a Suit here, no Pri- 
vilege in another Court ſhall prevail againſt him, becauſe his Attendance 
here is requilite, and his Privilege here is attach'd firſt by commencing 
his Suit; But where the Accountant has finiſhed his Account, and re- 
duced it to a Certainty, fo that it is become a Debt, then he bath only 
a Privilege as a general Debtor has; So a Servan? to an Officer, or Mi- 
_ miſter of the Court, has no Privilege againſt a privileged Perſon elſe- 
Where ; Per Cur. Hard. 365. Paſch, 16 Car. 2. 1n the Exchequer, 
Cogn! v. Sir J̃. Lenthall. 


. 5 9 
Of what whites they {hall have the Prix ige of Suit. 


Br. uri. 1. IF the King's F armer ſues in the Exchequer araint a Perſon 


diction, pl. tor detaining of Tirhes, Parcel of the Poſſeſſions ro him leaſed 


th 90. in Farm by the King, though the Right of Tithes comes in Debate he- 


cires S ©, tween them, yet the Court ſhall not be ouſted of Jurtsdiction, 35 
Br Quo All. 20. adjudged, * Yy Reports ſald Quod Pirum. 5 


Minus, pl 
4 cites d. C. Br. Prerogative, pl. =4. Cites S. C, but ſays it is ſaid there, rviz, | in the Your, 
Book,] Quod Mirum ! 

* "This ſecms to intend his Book of the Book of Affiſes, where are the Words of Quod Mirum. 


* 


ir- 


the King Patron of the Vicarage, and there is a Debate between che non but 


Thclaurario & Baronibus Scaccaru, quod non teneant Communia 


in Scaccaxio atterminandis. 


nance, that no Plea be in the Exchequer but fuch as touch the King, Fol. 539. * 


alded by Darliament. 


to pay a certain Modus Decimandi, he fhail have a Prohtbition 
_ adjudged. 
of the Exchequer the Bailiff diſtrains him tor the Amercement, and Trio. q Jac. 
Office of IDleas of the Exchequer, for the Bailiff levied it as an s: 
8. Ik an erroneous Judgment be given in a Formedon in a Copyhold 
Court in the Country where the King is Lord, the Party againſt S. C accord- 


in the Exchequer Chamber, in the Nature of a Writ of Falſe Judg- 


JJ BYE. 2. WO. AS I IE 


by Petition, ſo it ts here to the King, and the Exchequer 


wards's Caſe. 


brought againſt che Under-Sherift in the Exchequer, though the She: hes 53 
riff be the Officer of the Court, for the Court takes Notice of the?.15 ©, 


Joes adjudged per Curtain, and ſaid that is the common Courſe? nit 
But all the Clerks of the Court and the other Barons were againſt him in that, and allo all the Profi- 
not appear. 


| . . ; ſe "- 5 1 = 
Debts, wills and ordains that as Plea fball te holden or pleaded in het bi an 
Exchequer, except it does ſpecially concern us and our MHiniſters of the H- liament or 


Court of Exchequer. "$67 - 


2. It J. 8. be Parſon Lmpropriate 1 D. and B. Vicar there, and Sav. 1 OO. 


— — 


Parſon and Vicar for Tithes, the Suit in their Tithes ought to be ind C. accord- 
the Exchequer. Hill. 8 Ja. Scaccario, per Curiam, SYE to be Mingy, And 


per Qur. it 
menced accordingly by Engliſh Bill there, or by Action ia the Office of Pleas ; 


PI may be com- 
ine f ; or it is appare 
the King is ſupreme Ordinary. This was Patch. 9 Jac. t is apparent tha 


3. 10 E. 1. Rotilo Clauſarum Membrana 2 in Dorſo Breve 


Placita, niſi tangant Regem, vel Miniſtros Scaccarii, Stattttum no- 
vum de Scaccario aliter dictuin Statutum de Roteland* in Mag⸗ 
na Charta, 2 Part, Fol. 66. niſi ſpccialicer contingat nos vel Minit- 
tros noſtros. 3 1 5 . 
4. 13 Ed. 1. Rotulo Claularum Yembrana 7. de. debitis Regis 


5. Among the Ordinances of the 5 E. 2. 22 there is ſuch Ordi- RAA 


— 
— — — — — — * 
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and his Miniſters of the ſaid Place, and their Servants, who for the "> 
moſt Part inhabit with them in the Jace where the Exchequer 18 
held, and ik any other be ſuffer'd to lie them, let the Impleaded be 


* 
B14 8 
1 
1 
, 1 
: 4 . 
418 
: 4 
2. 

+ 
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6. it a Copy holder of the King's Manor be ſued in the Eceleſiaſtical Lane 39. 
Court tor Tithes, upon a Suggettion in Scaccario, that he preſcribes Anon. S. C. 


there, and chis Modus ſhall be tried there. Trin. 7 Ja, Scaccario, 
7. Ma Man be amerced in the King's Leet, and upon Proceſs out fane 5 
** 


he brings Treſpaſs, he ought to bring this Action ok Treſpals in the in che 


* | : - Anon. S. P. 
Officer of this Court. Palch. 8 Jac. in Camera Scaccarit, per and ſeems 
Clitlam. * | J 8 to be S. C. 


Lane 98. 


whom the Judgment is given may ſue by Bill or Petition to the King ingly. 


ment, for the Reverſal ofthis Judgment; tor as in the Court ofa 
common Perſon the proper Sutt tor Reverſal thereof ts to the Lord 
-hamber 
is the more proper ti ſue to the Ring by J-2rtition than the Chancery, 
becauſe it concerns the King's Manor. Ill, 8 Jac, Scaccario, a- 


9. An Action of falſe Imprilonment or other Action, map be lane 43. 


3 5 . 5 , field Ch. B. 
Under-Sheriif: allo. Pill. 7 Jac. Scaccario, between %% aue rhat the 


p | | * 4 
of the Court. | 5278 ” 

| ot, | | 3 | | ave Judg- 
ment, for that the Sheriff is. no ſuch Perſon as ought to be privileg'd here, and therefore the Plaintiff 
ſhould have his Remedy elſewhere, and he ſaid, that ſuch a Caſe had been revers'd in the Exchequer 
Chamber; For the Under Sheriff is but an Attorney for a Party privileged, that is, for the Sberift; 


dents. — 2 Bulſt 80. B.R.S C but S. P does not appear —— Brownl. 226. 8. C. but S. P. dees 
Cro. J. 323. pl. 1. Trin. 11 Jac. B. K. S. C. but 8. P. does not appear. 


10. Statute of Rutland 10 E. 1. touching Recovery of the King's Whether 


Act of Par- 


chequer. | only an Or- 

, | | 135 dinahce g 

- . * — ' . F N 5 X 1 8 
the King for the better ordering this Court has been very march zaubted. See Pl. C. 20 b 280 2 


4 lot. 


•I—7» 4 2 EIT” hs __ adit. a ct. —_ 
568 
— | ——— 


4 Iſt. 114, cap. 11. where it is ſaid ro be an Ordinance only, But 2 Inft. 551. upon that Statute of 
Articuli ſuper Chartas 28 E. 1, cap. 4 Lord Coke ſays, that this was a Srature the Title and Stile of 
the Act is Statum Novum de Scaccario, aliter dictum, Statutum de Roteland. In Libro rubeo it is 
call'd Statutum de Roteland, and there is a Writ in the Regiſter under the Title of Brevia de Statut', 
Rex The ſaurario, & Baronibus Salutem,cum ſecundum Legem &Conſuerudinem Regni noſtri Commu +11 
Placita coram vobis ad Saccarium prædictum placitari non debent nifi Placita illa nos vel aliquem Mi- 
niftrorum noſtrorum ejuſdem Scaccarti ſpecialiter tangunt &c. which Writ reciteth the Words of the 
Stature of Roteland, and in the Margent of the Writ is quoted Statutum de Roteland, ſo as without 
Queſtion this Act was made by Authority of Parlininert and alſo whatſoever Pleas were 
holden in the Exchequer, in the Reign of H. 2 when Glanvile wrote, yet now by two Acts of 
Parliament their [uriſdiCtion is limited and ſettled; and therefore reject a late Opinion contrary tg 
ſuch Authority, and never read nor heard of before. 2 Inſt. 551. ——-But Prynn's Animadverſions 


55, 56, 57 gives many Reaſons to prove that the Statute ſtil'd the Statute of Rutland is no Sta. 
tute. Tr | | 


Court of Exchequer. 


— — — — — 


— — ͤV—ᷓ— 


— — — — — 
— m — — — — — — — — 

—— . cc. ——— — 

” ö 


Yet in three 11. Articuli ſuper Chartas cap. 4. made 28 E. 1. enacts that no com- 
x4 1 5 Er. 1100 Plea be henceforth held in the Exchequer againſt the Form of the great 
chequer has Charter. | e | 

Juriſdiction | i e „ | 
of common Pleas between common Perſons in perſonal Actiens only. Where an Officer or Miniſter js one of 
the Parties in any perſonal Action, becauſe that his Act ſence in other Courts may hinder the Affairs of 
the King in his Court of Exchequer. Any Men that is a Priſoner of this Court, or an Accountant that is 
entred into his Account, or any other that ought to have the like Privilege of this Court of Exchequer, 
ſhall nor be ſued in any perſonal Action bur in this Court; and the Reaſon it, becauſe neither of theſe 
Acts of Parliament take away the Privilege of any Court; for then, if the Party privileged were ſued 
in any other Court, he ſhould not, in reſpect of his Privilege of the Exchecuer, anſv. er there; and 
therefore leſt the Party ſhould be without Remedy, he may commence his Action perſonal againſt him 
in the Exchequer; for Statutes muſt be ſo expounded, as that there be no Failure of Juſtice. He that 
is a Farmer, or indebted to the King, for the Kings more ſpeedy Satisfaction of his Debt or Duty, ſhall 

ſu: his Debtor by a Quo Minus in the Exchequer, and this appe ireth by Britton, who treating of the 
Juriſdiction of the Exchequer ſaith, Et que il eyr Power a Conufter de dett, que l'un doit a ncus 
detters per ou nous pu iſſons pluis toft approcher a noſtre. 2 Inſt, 551. ..... | 


12. After the Death of any Debtor of the King Proceſs ſtall iſſue out 
againſt the Executors the Heir and Tertenants all together at one Time by 
the Courſe of the Exchequer. Savil. 52, 53. per Fanthaw Remem- 
brancer in pl. 111. Paſch. 25 Eliz. Anon. „ 

13. There ſhall be zo Suit or Proceedings according to the Order of 
the Exchequer Chamber in Caſes of Conſcience upon any Penal Statute. 
3 Le. 204. pl. 259. Trin. 30 Eliz. in the Exchequer. Anon, 

| 14. J. & holds Lands of the King by Fealty and yearly Rent, and makes 
a Leaſe thereof to A. B. pretends that F. & leaſed the ſanie to him by a tor- 
mer Leaſe; Albeir there is a Rent iſſuing our of theſe Lands to the 
King, yet neither A. nor B. can ſue in this Court by any Privilege in re- 
ſpett of the Rent, for that the King can have no Prejudice or Benefit 
thereby; tor whether A. or B. doth prevail, yer mutt che Rent be paid; 
and it this were a good Caule of Privilege, all the Lands in England 
| holden of the King by Rent &c. might be brought into this Court. 
AInſt. 118. cap. 13. 5 . | 5 
15. But if Black Acre be extended to the King for Debt of A. as the Land 
of A. and the King leaſeth the ſame to B. for Tears, reſerving a Rent ; C. 
| pretends that A. had nothing in the Land, but that he was ſeisd therecf 
&c. this Caſe is within the Privilege of this Court, for if C. prevail 
the King loſerh his Rent. 4 Inſt. 118, 119. cap. 13. 
16. The King makes a Leaſe to A. of Black Acre for Years reſerving 
à Rent, and A. is poſſeſs'd of a Term for Years in Whits Acre, the King 
may diflrain in White Acre for his Rent, get A. hath no Privilege for White 
Acre, to bring it within the Juriſdiction ot this Court. 4 Inſt. 119. 
cup. 13. 
12 Upon a croſs Bill againſt a Parſon to diſcover what Sort of Tythes in 
particular he claims to be due to him; for that the Parſon in his Bill 
one while demanded one Manner of Tything, and another while ano- 
ther, the Court held that in /uch a croſs Bill the Plaintiff need not entitle 


them- 
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Court of Exchequer. 
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themſelves to the Furiſdiction of the Court, becauſe the Croſs Bill is ground- 

ed upon another Bill here in Court. Hard. 160. Trin. 1659. pl. 2. 
in the Exchequer. Doble v. Portman. | 

18. It a Man be ſued here in the Office of Pleas, he may have an Engliſh 
Bill to be reliev'd againſt the Plaintiff” without ſetting forth Matter of Tu- 
riſdiction. Hard. 160. Trin. 1659. pl. 2. in Scacc. Doble v. Port- 


— 


— 
— 


— — — 
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man. 3ͤ ER SO ES 5 
19. Whatever belongs to the Fariſdificn of the Dutchy-Court may well 5 
be determined in the Court of Exchequer, notwithſtanding that the e 


Dutchy-Court is in being; Per Cur. Hard. 171. Trin. 12 Car. 2. in 
Scacc. Fleetwood v, Pool. . 
20. H. was outlaw'd at the Suit of B. and Lands in his Poſſiſſion were 
extended, C. a third Perſon, claim d a Title to thoſe Lands, and brought an 
Action of Treſpaſs and EjeFment for them, and pleaded to the Inquiſi- 
tion; It was order'd that the Plea to the Inquiſition ſhould be rry'd 
firſt, and that the Ejectment ſhould be brought iz this Court, becauſe the 
King's Revenue was concern d. Hard, 176. pl. 2. Hill, 12 & 13 Car. 2. 
Hammond's Caſe.  _ TH pars VVV 
211. Upon an Ejectment brought in C. B. by the Defendant here, the 
Plaintiff mov'd that the Action might be laid here, becauſe his Zitle was 
under an Extent out of this Court, for Debts in Aid. The Court order'd 
the Parties to proſecute their Suit here, becauſe this could not appear 
but upon Examination of the whole Matter. Hard. 193. pl. 2. Trin. 
13 Car. 2. in Scacc. Banks v. Bennet & al'. V 
22. The Commiſſioners of Exciſe fined the Plaintiff, being a Brewer, ac. 
cording to the new AF in 20 l. for not paying the Duty of Exciſe ; And 
"= upon a Return made that he had no Goods, whereof a Diſtreſs could be 
| taten they impriſoned him; whereupon he brought an Action of falſe Im- 
priſonment in the Court of B. R. and the Defendants pray ed the Action 


t might be laid here, becauſe the Cauſe concerns the King's Revenue. 
Y Sed non Allocatur per Curiam, becauſe this Fine does not immediately con- 
5 cern the Revenue of Exciſe, but is a Penalty impoſed for an Offence com- 
mitted in it; And it belongs no more to this Court than other like 
f Caſes arifing from Fines and Impriſonments ; otherwiſe, if it had im- 
e. mediately concerned the King's Revenue. Hard. 193. pl. 1. Trin. 13 
Car. 2. in Scacc. Biſhop v. Warner. t A : 
5 23. Court of Exchequer is a private Court; its proper Furiſdifion pl. C 206. 
[= concerns only the King's Revenue and the King's Officers, Per North. K. per Sanders 
ie Vern. R. 221. Hill. 1683. E. of Newburgh v. Wren, 8 
— 224. No Errors in Fact are examinable in the Exchequer Chamber. daß oa 
it per Holt Ch. J. Show. 171. Trin. 2 W. &K M. BY 
d | » : 
rt. — * mp 7 ( VC 3353550111 
2 (Q. 2.) Diſputes between the Courts of Exchequer 
of ———__ . ., * _ and other Courts, : 
al | | 5 
ng 1. JF Uriſdicton of the Exchequer rejected for that one of the Defendants 
ng v. had no Priviteage there, Cary's Rep. 96. cites 20 Eliz. Eaſt v. 
ite Bittenſon. | | 3 x 
19. 2. The Plaintiff ſued in Chancery, to be reliev'd for a Leaſe of 1000 
_ | Yeats of certain Lands, and depending the 2 in Chancery, the Defen- 
in dant, by Quo minus out of the 1 ing Tenant of the other 
II Lands to the Queen, brought an Ejefiment againſt the under Tenants of 
np the Plaintiff ; theretore an Izjunction to ſtay the ſuit of Quo minus, if 
lle 1 N . a | | | 


7 F- Cauſe 


« 
: 
1 


— — — — — — — - 


North faid, 
that there 


have by that 


570 Court of Exchequer. : 


Cauſe be not ſhew'd. Carey's Rep. 161. cites 21. Eliz. Jones v. 
Whitney . 3 
S P. Toth. 3. No Exchequer Man has Privilege againſt a En. Toth. 216. 


27% cites cites 3 Car. Tuke v Clerk. 


23 Eliz. 
Cutts v Peters. 


An Injunfti- 4. An Officer of the Cuſtom Houſe being ſerved with a SFulpæna to an- 
on out of ſwer a Bill, he refuſed and procured an Injuction out of the Exchequer to 
ſtay the Suit; But it was ordered that the Plaintiff ſhould and might 


the Exche- 
quer difal- . . . . | — 0 
lowed and proceed in the Suit, notwithſtanding ſuch Injunction, and the Party 


the Party was committed for ſerving the ſame, the Court taking it to be a great 
which aro- Derogation to their Authority. N. Ch. R. 19. 8 Car. in Caſe of Ven- 


ſent for by 


5 cured it, dall & al” v. Harvey, e e ON; ok by Order k = 
7 Purſuivant, Court as made Lord C. Elleſmere. 3 | 2 | | 


becauſe her VVV „5 de. 1 e 
Majeſty's Revenue was not in queſtion here. Toth 217. cites Hartoppv. Hartopp in 1594. 


5. A Cauſe had been heard in the Exchequer where 2 ſeveral Trials had 


been directed, viz. Will or no Will, and a Verdict was jor the Plaintiff” 


in voth ; And yet the Chief Baron diſmiſſed he Bill there but without 
Prejudice in Law or Equity. It was argued that thoſe Words (u ichout 
Prejudice 1n Law or Equity) muſt be underſtood not to hinder the 


Plaintiff trom ſeeking Relief in any other Court of Law or Equity, 
And the Court conceived accordingly and order'd that Plaintitt who 


had brought an Original Bill in Chancery for the ſame Matters, and to 


examine Witneſſes in order thereto in Perpetuam rei Memoriam, might 


examine any Witneſſes not examined in the Exchequer, and as to Matters 
examined unto there, he might examine the ſame H imneſſes De bene «ſe, 


and how tar thoſe De bene eſſe thould be uted the Court would con- 


tider. Chan. Caſes 155. Hill. 21 & 22 Car. 2. Anon. 


6. A Bill was exhibited in Chancery, concerning T:thes and Bounds of a 


Paricb, which proceeded to Anſwer and Replication. Then he exhibited 
 auother Bill in the Exchequer, and there Witneſſes were examined and now 


proceeds again in Chancery, and replies, The Defendant pleaded the Pro- 


cecdings and Examination in the Exchequer, and ruled good as ro Exa- 

mination of the ſame Matters, which, being examined to there, were 

not examined in Chancery, Chan. Caſes 233. Trin. 26 Car. 2. The 
PRES AS > MF „ 
And Lord 7. Mortgagor exhibits a Bill to redeem in the Exchequer; the Defen- 
Keeper dant there thall be at Liberty ro exhibit a B¼ zo Forecloſe in Chancery, 


Chancery 


to the Ex. time; And if the Deputy Remembrancer in the Exchequer ſhould rake 


chequer, the Account one way, and a Maſter here ſhould take it another, it 
where it would breed Contuſion, and it this Court thou Id be of an Opinion, that 


das har kept there ought to be no Redemption, and the Exchequer ſhould Decree a 


+ ir 2 99 . ; a 
Mower Redemption, the Juriſdictions would claſh; And therefore, to avoid 


proper , - "OPT. . — SPY ce 
Pounds, o theſe Inconveniences, Priority of Suit ought to give Juriſdiction to the 


that the Exchequer. Lord Keeper declared his Opinion to be, that in any Caſe 

Juridictions if the Mortgagor exhibited a Bill ro redeem in the Exchequer, that the 

eans claſh- | 

od” Ibid in this Court ; and over-ruled the Plea, and ordered the Defendant to 

221. in S. C pay Colts. Vern, 220. pl. 219. Hill 1683. Earl of Newburg v. 
VrIek. 

R, Aſſignees under a Commiſſion of Bankruptcy bring a Bill for an Ac- 


count againſt ſome Perſons who had ſeiſed the Bankrupt's Eftate ty Vartue of 


3 Extents, one for the King, and the other two were etents in Aid; Bill 
diſmiſſed 


and the pendency of a former Suit is no Plea, though it was inſiſted that 
are ſeveral this was only in Nature of a Croſs Bill to that in the Exchequer, 
Precedenis which the now Plaintiff might have exhibited there, and then one ac- 
of Iojuncti- count ot the Profits would have ſerved all, and it was Vexatious in the 
ons from Plaintiſf to bring the ſame matter in Iſſue in another Court at the fame 


Detendant there ſhould be at Liberty to exhibir a Bill to Forecloſe in 


ee oa 
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diſmiſled, the matter being proper! y Cogniſable in the Court of Exche- 
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Court ſof the Dutchy.] 5 
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quer, which is the King's Court of Revenue. 2 Vern. 426. pl. 38). 
Paſch. 1701. Brown and Sandys v. Trant and Bridges & al.. 
9. Court of Chancery will not examine the Oantum of the King's 
Debt, nor how far Extents ſued out are neceſſary. 2 Vern. 426. pl. 38). 
Paſch. 1701. on Caſe of Brown and Sandys v. Trant and Brid- 
ges & al. f 


A 


quer, ſo that the Court ot Chancery being | 
Plea, his Death ought not to give any more Privilege to the other De- 
tendants to draw the Cauſe from this Court than they ſhould have had 


* 
— 


(Q. 3) Pleadings of Privilege of the Court of 
. n e on 


. Suit in Chancery was againſt ſeveral Defendants, one of the De- 


I fenaants died, the Surv vors pleaded the Privilege of the Exc he- 
guer. But becauſe this Suit was Joint at firſt againſt the Deceas'd and 


others, and any Thing appearing he had no privilege IG Exche- 
awtully potleſs'd of the 


at they beginning, or while he liv'd ; And therefore his Lordihip did 
adjudge the Detendant's Bill in this Court. 1 Chan. R. 69, 70. 9 Car, 


1. Lake v. Philips, 


For more of the Court of Exchequer, See Crompt. Juriſdictions of 
Courts, 105. to 112.—4 Inſt. 103. to 117. Cap. 11, —Prynn's 
Animodverſions:on.4 Int 52. co ùũũ11 on od 


———— | — —— — 


G) Courts. Duthy. 


= FF Lands, Parcel of the Dutchy, lie within the County-Palatine, Hob. 2). 


a ſuit in Equity for this may be in the Dutchy-Court. Mich, . 0. 


Owen v. 


13 Jac. B. Holt's Cale, per Yarburton, to be the Common Prac- 141k s C. 


but S. P. 
does not appear. 


tice in this Time. 


2. But other ie it is for Lands held of the Dutchy lying out of Hob „ 


the County-Palatine. Mich. 13 Jac. B. Holt's Cale, per Warbur- ?' 2: 


Owen v. 


ton, to be common Practice ; for the Jurisdiction is local. Holt, s © 


but S. P. 
does not appear. 


3. Ik a Man enters into an Obligation concerning Lands lying in the Hob. 77. — 


County-Palatine, and he is ſued upon this at Common Law, he can⸗ pt . 
not ſue in Equity in the Durchy-Courr, ta be relieved againſt this e . 
Bond; for the Juriſdiction being local, it cannot be extended to this & 8 P. a 


Collateral Matter. Mich. 13 Jac. B. Holt's Cale, per Cuxtiam. Prohibition 


was award - 
ed becauſe the Dutchy Court has no Juriſdiction in reſpe*t of the Perſon, as becauſe the Perſons, 
who are ſuitors, dwell within the County Palatine of Lancaſter, nor upon the La- dot the Subject 
any where, but upon the King's own Lands and his own Revenue, and perhaps for Bonds and Af. 
ſurances given for his Revenue of the Dutchy; Whereupon the Plaintiff, findivg the Op nion of the 
Ccurt, ſaid he would ſurceaſe his Suit there without Writ; And ſo the Court compounded the Caule. 
S.C cited 2 Lev. 24. | 


4. In 
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4. In Regard of the Land of the Dutchy of Lancatter, the King is 


but as a Common Perſon. 2 Roll. 398. Rege Inconſulto (C) pl. 4. cites 
5 11 H. 4. 85. b. + 

Chancery 5. The Detendants inform, that the Bill is exhibited for certain 
| Arg Lands, Parcel of the Dutchy ot Lancaſter, and therefore ordered, that 
Lands with- tor ſo much it thall be diſmiſſed. Cary's Rep. 139. cites 22 Eliz. Price 
in the v. Lloyd, Owen and Read. 
Dutehyß; RE Ns 
Per Ld. Chancellor. Chan. Caſes 272. Hill. 27 & 28 Car. 2. Brown v. Vermuden. — Hard. 171, 
Trin. 12 Car. 2 Fleetwood v. Pool, it was held by the Court in the Exchequer, that whatever belongs 


to the Juriſdiction of the Dutchy may well be determined in the Exchequer, 


6. The Dutchy Court has 20 Furiſdifion in reſpect᷑ of the Perſon, as 
| becauſe the Perſons Suitors dwell within the County Palatine. Hob. 


77. pl. 101. Owen v. Holt. | 


s C&S p. J. So it has no Juriſdiction «por the Lands of the Subject any where, 
cited Vent. but only upon the King's own Lands, and his own Revenue, and per- 


156. haps on Bonds and Aſſurances given for his Revenue of the Dutchy. 
Hob. 7), 78. Owen v. Holt. 0 iS 


8. Shit in the Dutchy Court brought by the Maſter of the Hoſpital 


of Wigſton, to avoid a Leaſe made tor 99 Years, the Plaintiff ſuggeſted 
for a Prohibition, that the Lands leaſed were not Parcel of, nor within the 
Dutchy ; But the Dutchy Court pretended a Furiſdiction, by Virtue of a 


Patent confirmed by the Statute 14 Eliz. the Words ot which Patent 
were, That the Dutchy Court might make Ordinances for the Hoſpual, | 
Duo Modo ſe gererent, converſabuntur & eligerentur, and the Statute re- 
lates to this Patent; But the Court held, that this does not give then 


Power to hold Plea of their Poſſe/ſjons, but only to make Ordinances for the 


Government of the Hoſpital, and nor to determine the Right of their 
Poſſeſſions; and a Prohibition was granted per tot. Cur. Roll Rep. 
2432. Trin. 12 Jac, B. R Sir Thomas Beaumont v. Hoſpical de Wig- 


VCC ns „ 
Toth. 145- 9. Dutchy Lands grante 
cites Mich. Plea of in Chancery, and C 


ancery granted Iiajunction to ſtay Proceed- 


Mo | 
Words fol- Wotton, 


dene r ings in the Dutchy Court. Chan. Rep. 55. J Car. 1. Lèvington v. 


low in 


(viz. \ Dutchy Court; where Lands are granted of the Crown in Fre Farm, reſerving Rent, they are 
pleadable and determinable in this Court. Hulſe v. Daniel. — And cires Levingſton v. Wiſe, about 

8 Car. — And Hampden v. Ferrers, in 14 Car. —— A Decree in Chancery after a Decree in the 
Dutchy, becauſe it was ordered they had no er the Lands being ont of the Dutchy, but beld 


y 


of Eaſt Greenwich. Toth. 182. Cites 8 Car. Tenants of Barwick v. Cæſar. 


10. Court of Chancery not to be ſtayed by an Injunction out or the 


Dutchy. Toth. 182. cites 1633. Barnard v. Langley. 


vent. 155. 11. The CG wal, whether Dutchy Court of Weſtminſter ſhall 
S. C. and hold Plea by Engliſh Bill of Lands of a County Palatine ? Hale and 


Prohibition Twiſden held it inconvenient to examine their Power after ſo long 


denied. Continuance and Practice, and ſo, and partly by Admiſſion of the Par- 
ties, a Prohibition was denied. 2 Lev. 24. Mich. 23 Car. 2. B. R. 


| — Keb | 
826. pl. 0 

4). S. C Filher v. Patten. 
and Prohi- | 8 
bition denied, per tot. Cur, 


12. An Appeal by Act of Parliament lies to the Dutchy Court from 


the Court ot Equity at Lancaſter. Vern. 443. a Nota at the End of pl. 
417. Hill. 1686. A EE OO i tn ee 
13. A Prohibition was prayed to the Chancellor of the Dutchy of Lan- 
caſter, ro ſtay Proceedings in a Suit before him in the Chancery there, 


being a Scire Facias to repeal Letters Patents granted under the 2 
| Tho | „ | Sea 


fron e may be debated and held 


S. C. & S. P. ard Doderidge . ſaid, that as appears by the Statute of f Pretoguive. 


—— — — vo — 
— 
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Seal, und f it was ſuggeſted, chat the Chancery there was 9 a Court 
of Equity, and that they had not any Common Law Proceedings in ir, 
as in the Caſe of the Petty Bag, and chat the Sci Fa. ought to have heen 
returnable before the J uſtices of Lancaſter, neirher could the Chancel- 
lor there ſend a Record to be tried at Law ; But after feveral Argu- 
ments the Court denied the Prohibition, ſeveral inſtances being given of 
Common Law Proceedings in that . bart, and the Charter &c. creating 
ſuch Power to that Court, as WAS exerciſed at Cheſter, and there Pre- 
cedents of Scire Facias were ſhewn in Point. The Charter doth not 


tie up the [uriſdiction to be either before the Juſtices or the Chancel- 
lor &. Hill. 11 Ann. & and Trin. 12 Ann. B. R the Queen v. 
Bailiffs and Burgeſſes of Leverpool. 


14. Bill was brought in the Dutchy Court for Lands. The Deſen- 


| dant demurred, becauſe the Plaintiff did not aver that the Lands were 
_soithin the Drtchy, which is a circumſcribed Juriſdiction, and the De- 


murrer held * 9 Mod. 95. Paſch. 10 Geo. Lord e 8 


. Calc. 


For more of the Dutchy Court of Lancaſter at We eſtminiter; See 
Crompt. . of Courts, 134 to 037. and 4 Inft. wo to 
211. cap. 36. 


"IF 8) County Polatine. Eg 
To what Place the Juriſdi ion ſhall extend. 


Dil 020. e, 


"DE 7 urisdiction of the Sithop of Durham extends to all Roll Rep. 


Places between Tyne and Tele, Dy Reports, 14 ls the doo pl. 26. 


Siſhoprick of Durham. ” Se 


of Durham, 


3 Bulſt. 


156. Mich. 13 Jac S. C. 8 8 P. by Coke Ch. J. 


2. The Jurtsdiction ertends : as well to the Nader of other Men, Roll Rep. 


5 as to the Demefſnes ot the Biſhop. Vp Reports, 14 Jat,  _ "490, pl. 26, 


K . 
4 BalRt, 156, 157. 8 C, the Court were clear of Opinion, that the TRE of the Biſh: P 


extended ach. ce the whole County, and Judgment for the Biſhop. 


3. In this County Palatine there is a C ourt of Chas, blk is 4 
mix d Court both of Law and Equity, as the Chancery at Weltminſter; | 
herein ir differeth from the reſt, that if an erroneous ſudgment be given 
either in the Chancery upon a Judgment there according to the Com- 


mon Law, or before the ſuſtices ot the Biſhop, a Writ of Error ſball be 


Croug ht before the Biſhop himſclf', and if he gives an erroncons fudgment 
thereupon, a Writ ot Error fall be / ed returnable in the King's Bench. 
Inſt. 38. 

2 5 the Court of the County Palatine is an original Conrt, and reckon- 

ed in the Numer of Superior Courts; Arg. Saund. 74. Palch. 19 Car. 2, 

in Caſe of Peacock v. Bell. 

WE Be Superledeas was granted to an Habeas Cerpiis, which iſſued to 

remove a Canſe out of the City Arad which is a er Furiſaic- 
7 NF | tio 
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tion within the County Palatine of Lancaſter. The Parties were here at 
Iſlue, and it appeared that neither of the Parties lived within the Furiſ- 
liction of the Court, If in a Real Action above the Lands appear to lie 
within a County Palatine, that will be ill; Bur if the Action be zran- 
/itory the Courts above muſt be ouſted by Plea, There ought to be wo 
Habeas Corpus but upon an Affidavit that the Parties live out of the Furiſ- 
dictiou, but in regard of former Precedents a Superſedeas was granted, the 
Suit having been well begun in the Inferior Court, Mich. 11 Ann. B. R. 


Page v. Leech. 


—_— * — — 


jr Eos 


denne, (S. 2) County Palatine. Antiquity and Power. 


three, 1ſt. 


Cheſter N . 5 7 8 „ . | 
ack — rt. T Ounties Palatine were derived from the Crown by Grant, as it 
ed by Wil- 1 ſ-ems ; tor in ſome Caſe Writ of the King runs there; As where 


lim the 2 Man waches here, and prays that the Vouchee may be ſummoned in 
: e ng the County Paiatine, Proceſs (ball iſſue to the Lord of the Franchiſe to ſum- 
Fer, crect. mon him. Br. Faux Recovery, pl. 15. cites 36 H. 6. 32. 

f | | 55 | | ö ; : PR 2 5 FE FED 1 2 * 5, 4 
A a Edward the zd's Time. Theſe were Superior Courts within their Juriſdiction, in as 


amole a Manner as a Court of Weltminſter, and the King's ordinary Writs do rot run there. Gilb. 
Hit. of C. B 153, 154 FI | . Mm 


2. Counties Palatine were certain Parcels of the Kingdom aſſig ned to ſome 
particular Perſons and their Succeſſors, with Royal Fower therein to exe- 
cute all Laws eſtabliſhed, in Nature of a Province bolden of the Imperial 
Crown ; And therefore the King's Writ paſſed not within this Precin&t 

no more than in the Marches, Theſe were occaſſoned from the Courage of 
the Inhabitants, that ſtoutly defended their Liberties againſt the U- 
ſurping Power of thoſe greater Kings, that endeavoured to have the 
Dominion over the whole Heptarchy, and not being ealily overcome 
were admitted into Compoſition of Tributaries; And therefore are found 
very Ancient, tor Altred put one of his Judges to Death tor paſſing up- 
on a Maletactor for an Offence done in a Place where the King's Writ 
pafled not; And the fame Author reciting another example of his Juſ- 
rice againſt another of his Judges for putting one to Death without 
Precedent, renders the King's reaſon, tor that the K ing and his Com- 
miſſioners ought to determine ſuch Caſes, excepting thoſe Lords in 
.whoſe Precinct the King's Writ paſſes not. Bacon of Government, 
13. eap. 29. N 3 22 V 
* Ibid. 63. 3 3. * id Earl Palatine created by the King of England, is Lord of 
a. lays that an intire County, and has therein Fura Regalia, which Jura Regalia 
ihis is to conſiſt of 2 principal Points, viz. in Royal Furiſdiction, and in Royal 
de intended 5% niory; By reaton of his Royal Juriſdiction, he has all the High 
of Treaſons Sony 2 Oy 568 „ 4. A J ode tf of my. 032... L3G BY 
ds were Courts and Officers of Juſtice which the King has; And by reaſon of 
inch at the his Royal Seigniory, he has all the Royal Services and Royal * Eſ- 
Time when cheats which the King has; And therefore this County is merely diſ- 
3 join'd and ſever'd from the Crown, as is ſaid in the Caſe of the Dutchy, 
was erected, Pl. C. 215. b. So that no Writ of the King runs thither, unleſs a 
and not of Writ of Error, which being the Dernier Reſort and Appeal is alone 
new Trea- excepted out ot all their Charters, and cites 15 Eliz. D. 32 1. and 345. 
os WS and 34 H. 6. 42. Dav. Rep. 62. a. Trin. 9 Jac. in tie Exchequer, in 
P Aliment the County Palatine of \Vextord's Cale. 
ſince, and | | | 


Cites 12 Eliz' D. 288. b. 289 a. 55 
8; It 


n 
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4. It is informed that the Parties dwell in the County Palatine of 
Lancaſter, and the matter of the Bill is for a ſuppoſed Treſpaſs in en- 
tring upon the Defendants Lands, and conſuming his Graſs and Hay up- 
on the ſame, which this Court doth nor Uſe to hold Plea of, therefore 
Ordered, if it be true, then the Cauſe is diſmitled, and the Plaintiff 
to take his Remedy in the County Palatine of Lancaſter. Cary's 
Rep. 80. cites 19 Eliz, Hametheſon v. Tounſtall, Covell, Ridgma- 
den and Baldwin. V 
F. County Palatine of Lancaſter was erected in full Parliament in 50 
E. 3. and was granted to his Son John for his Lite, and Jura Regalia 
_ annexed to it. Per Treby Ch. J. 2 Lutw. 1235. cites 4 Init. 204. 
6. Their Power was King-like, becauſe they might Pardon Treaſons, 
Felonies, Murders and Outlawries on them, they might have made Juſ- 
tices in Eyre of Aſſiſe, Gaol Delivery and of the Peace; All Indict- 
ments and Proceſſes tor Treaſon and Felony were in their Names, 
but theſe Roya/tres were Abridgd by 27) H. 8. 24. Per Treby Ch. J. 2 
Lutw. 1235. cites 4 Inſt. 204. er TN LEN 
J. Before the Statute 2) H. 8. 24. the Biſhop of Durham was as a 
King and might pardon all Matters, and had Jura Regalia, but that 
Statute took away part of it. Arg. 1 Bulſt 160. Trin. 9 Jac. in Caſe 
of Herne v. Lilburn. 5 VVVV•PHU oan 
8. Treaſons, Felonies and Murders were pardoned by the Biſhop, he 
hath his Judges, and they have their Fees rom him, and in Writs of 
Treſpaſs the Writ is of Treſpaſs done contra pacem Epiſcopi, all this 
was ſo before the 27 H. 8. 24 Arg. 1 Bulit. 160. in Caſe of Herne 
v. Lilburn. ///) on cg 2 i 
9. A Certiorari to remove a Record from Durham was denied by B. R. 
8 and ſaid they had denied this before, and though they had Power 
BB 8" todo it, yet they would not in ſuch a Caſe ouſt them ot their Juriſdic- 


> Fc tion. Per Coke Ch. J. 2 Bulſt. 158. Mich. 11 Jac. Anon, 
| 10. County Palatine holds Tam libere per Gladium prout Rex Coronam, 
= and fo the Bithop of Cheſter doth his County Palatine. 2 Bulſt. 227. 


Paſch. 12 Jac. Bowes v. The Biſhop of Durham. Z Wn OE 
11. A County Palatine has Fura Regalia and therefore may preſcribe 3 Bulſt. 156, 


to have Bona & Catalla Felonum ; Per Coke Ch. J. and Doderidge 1 3; 


S % . 


And ſo of Bona Felonum de /e, per Coke. Roll Rep. 399. pl. 26. & S. P. and 
| Trin. 14 Jac. B. R. The King v. The Biſhop of Durham. Judgment 
a 1 5 - DE = Ec J Rn 4- - 

. Biſhop.— 80 he ſhall have the Goods of ſuch as ſtand mute, and the Biſhop ſhall have theſe and 


N Goods of Felons and Traytors, as Incidents to a County Palitine, and not be queſtion'd for it in a Quo 
| Warranto to ſhew his Privileges, 2 Bulſt. 226, 227). Paſch, 12 Jac, Boes v. the Biſhop of 
j 8 1 0 5 | 8 5 e | 


* 12. The County Palatine of Durham is not of late ſtanding like that 
Of Lancafter, but is Immemorial, and a Cuſtom there is of great Au- 
ftdthority; Per Curiam. Mod. 173. Mich. 25 Car. 2. C. B. Anon. 
; 13. The Sie of the Fuſtices in Durham is always Fuſtices Itinerant, 
1 and there is no Great Seſſions at all in the County Palatine, and chere- 
f fore the Act of 5 Elix. cap. 25. which gives the Tales de Circumſtanti- 
0 bus in Wales, and the Counties Palatine muſt be underſtood at ſuch 
. Courts in the Counties Palatine as anſwer to the Grand Seſſions in 
Wales. 12 Mod. 181. Hill 9 W. 3. Lamb v. Jennifon, 


5 3) It's 


It 


r 
| 
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(8. 3) It's juriſdiction as to Perſon and Things 


1. IN Maintenance it agreed per Hank and Norton, that a C ounty 
Palatine may hold Plea of Maintenance, notwithitanding thar 


they had ancient ſuriſdiction, and Action of Maintenance is given by 


Sratute after time of Memory. Contra of Vill which had Conuſance 
ot Pleas before the Action given by Statute, Quære the Diverſity. Br. 


_ Cinke Ports. pl. 5 cites 14 H. 4. 20. 


See D. 288. | 
3. has the Forſcitures for Treaſon, and all Felonies of his Tenants between © 


b. 259. 2; 
p44; 0: 
Patch, 11. 
E. iz. 


2. Recovery here of Land in the County Palatine is not void but Error. 
Quzre. Br. Faux. Recov. pl. 15. cites 36 H. 6. 32, T 
3. The Biſhop of Durham by ancient Charter before the Time of E. 


the Rivers Tine and Teſe in Northumberland. After Statute 26 H. 8. 
cap 13. for Forteitures for Treaſons, A. makes a Gift in Tail of Land 
held there of che Biſhop to B. B. commits Treaſon, and is Attainted of 


-::* $63 he 5 ſhall not have it; for ſuch Forfeiture of intaile Land was 


not in eſſe, when the jaid Charter was granted, and the ſaid Tenant in Tail 


is Tenant to the Donor and not to the Biſhop. By all the Judges of 
England. The Sratute 25 E. 3. of Treaſons, does not take away the 
ſaid Grant to the Biſhop ; it only declares what Offences are Treaſon. 


The Grant to the Biſhop does not extend to Treaſons enacted after the 


Grants, nor to new Forfeitures given to the Crown after the Grant. lenk. 


JJ. ⁰⁰y 5 8 
4. 5 Eliz. cap. 27. All Fines levied before the Juſtices of the County 


Palatine of Durham, authorized for that Purpoſe, of Tenements within the 


County which ſhall be read and proclaimed two Days in the Seffions, in pre- 


ſence of the Fuſtices of Aſiſe at Durham, or one of them at the ſame Seſfions 
that the ſame ſhall be ingroſſed, and at two general Seſſions next after, fhall 


=O © 


like Force as Fines levied with Proclamations, before the Fuftices of 


C EC I ALE. RE oO nn To 
5. Where it appeared by a Book heretoſore preſented to the Queen's 


3 Highneſs, under the Hands of Dyer Ch J. Weſton J. and Harpar ]. 
of C. B. and Carus J. of B. R. and remaining (by Force of her Ma- 


jeſty's Warrant) of Record in the Court of Chancery, touching the Fu- 


riſcliction of the County Palatine of C. that beſore H. 3. all Pleas of Lands 


and Tenements, and all other Cauſes and Contracts, and Matters reſidiug 


=; and growing within the ſaid County Palatine of C. are pleadable, and 


oug ht to be pleaded and heard, and Fudicially determined within the ſaid 
County Palatine of C. and not elſewhere our of the ſaid County Palatine; 


and ifany be heard, pleaded or Judicially determined out of the ſame 


County, then the ſame is void, and coram non Judice, (except it be in 
Caſe ot Errcr, Foreign Plea, or Foreign Voucher) and alſo that no Inha- 
bitant within the ſaid County Palatine by the Law, Liberties and 


OUſages ot the ſame, be called or compelled by any Writ or Proceſs to 


appear, or anſwer any Matter or Cauſe out of the ſaid County Palatine 


for any the Cauſes aforeſaid, (as by the faid Book among other 


Things more at large 1 0 and where now of late the Plaintant 
hath exhibited a Bill of Complaint in this Honourable Court, for and 
concerning Lands and Tenements lying within the ſaid County Pala- 
tine, and hath taken Proceſs againit the ſaid Detendanr in that behalf, 
who has thereupon appeared and by his Counſel made Requeſt to this 
Court, that tor the Cauſes aforeſaid the Matter here exhibited againſt 
him might be trom henceforch diſ:niſs'd ; wheretore foraſmuch as W. 
S. has made Oath that the ſaid Lands do lie within the ſaid County 

| Palatine, 


5 * - - 


within the County Palatine the Plaintiff may allege them to be done in any Pace . : 
| Defendant may not plead to the Juritdiction of the Court, that they were done within the County 


Car. 2. B. R. Long v. Emotr. 


IIS "4 —_ 6. 
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Palatine, and that the ſaid Detendant is inhabiting and dwelling with- 


in the ſaid County; theretore the ſaid Cauſe is from hencetorth dif. 
miſled, and remitted to the Chamberlain. of C. and other her Majeſ- 
ty's Miniſters there, according to the Tenor of the ſame Book. Cary's 
Rep. 85, 86. 19 Eliz. Miles v. Brearton. OT 


6. Any Dwelling there muſt appear upon the Proceſs, and plead their 
Priviledge, by the Maſter ot the Rolls's Opinion. Toth. 218. cites He- 


renden's Caſe in 36 & 37 Eliz. EY 
J. It the Defendants dwell out of the County Palatine, he who has 


Cauſe to complain in Equity may alfo complain here in the Chancery. 


For in regard that Proceedings in Chancery do bind the Perſon only, 
if the Perſon be out of the Juriſdiction the Chamberlain ot Cheſter 


cannot relieve the Party, ana therefore Ne Curia Regis deficeret in juſ- 


titia ex hibenda, the Suit ſhall be in the Chancery here, otherwiſe the 
Subject may have Right and no Remedy, which would be inconve- 
nient. 12 Rep. 113. Hill. 11 Jac. Earl of Derby's Caſe. 

8. Action ot Debt brought to be tried in Durham, and the Record ſent 


#0 the Chancellor of Durham, becauſe the Bijhop's See was empty, and 


before the Day given by the fudges, a Biſhop was elected, and he ſent the 
Record and not the Chancellor, Brownl. 51. Trin. 15 Jac. Perſon v. 


Middleton. | 


9. Juriſdiftion of the County Palatine is allowable between Parties N. Ch. R. 
dwelling in the ſame County, and tor * Lands there, and for Mattets37- 14 Car. r. 


local, bur difallow'd where the Bill in Chancery was ro have 7 OS. ning v. 


ughbton. 
P —— Ag 
for Things 


count of Profits by a Truſtee of Intant's Lands, and of Monies received 8 
on Bonds, and tor Writings &c. but without Colts, Chan. Cafes 40 


C Hill. 14 Car. * Edgeworth v. Davis. = tranſitory, 


tho they are 
England, and 


Palatine. 12 Rep. 113. cites D. 13. EL 202. and fays, it was reſolved upon the Certificate of the 
Lord Dyer and other Juſtices in the Time of Q Eliz, So EO 8 
It is order'd that wpon Ajjidavit made, that the Defen 


o 


51. Moor v. Lady Somerſet. — Fin. R. 452, Gerard v. Stanley, 
& Cary's Rep. $3, 84, 85, 86. Willoughby v. Brereron. 


M here the Defendant liv'd in the County Palatine, and the Lands lay there alſo, and a Bill was brought 
for the ſame in Chancery, it was for that Reaſon aiſmiſed. Toth. 144. cites 13 & 14 Eliz. Botely v. 


Savil. 2 


10. Ejefment in B. R. of Lands in the County Palatine of Lancaſ- 
ter; upon Trial at the Aſſiſes in Lancaſter, the Judge caus'd the Poſ- 


tea to be mark'd, and to be mov'd in Court, whether it lies, the De- 


tendant being in Cuſtody; Et adjornatur. Raym. 81. Mich. 18 


11. It has been the conſtant Practice Time out of Mind, that Vitneſ- 


| ſes dwelling out of the County Palatine have been examined by Commiſſion, 


iſſuing out of the Court of Exchequer ot Cheſter under the King's 

Seal ot the ſaid County Palatine, and executed where the Parties 

pleaſe, either in England or in Foreign Parts, tor procuring their Exa- 
minations. Fin. R. 452. Trin. 32. Car. 2. Davis v. Davis, 5 
12. It was pleaded that Cheſter is an ancient County Palatine Time Cary“ Rep. 

out of Mind, and had Royal Franchiſes belonging to a County Pa- 85. Le 
latine, which had always been allow'd in Law. And that all Suit sigen 

concerning Lands, Contracts, Cauſes Hing ariſing or growing within the 


aid County Palatine, are diterminable there, and not ellewhe:e, Treaſon, 


Error, Foreign Plea, and Foreign Voucher only excepted. And that rhe 

Court of Exchequer there hath been Time our of Mind a 8 
Court for the County Palatine, for the hearing and determining all 

Matters and Cauſes of Equity ariſing in the ſaid County Palatine, ſub- 

ject to an Appeal of this Court, and that the now Plaintiff and Pe- 

e - tendant 


>. 2 _— 
= * 
— TR 3 — — 1 


| ſs Jants devell within the County Palatine ol 
_ Cheſter, and the Cauſe ot the Bi is to be relieved of certain Debts there, the Cauſe is therefore diſmiſſed 
into the ſaid County. Cary's Rep. 116 cites 21 & 22 Eliz. Hey ward v. Sherington. — — N. Ch. R. 
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ſendant at the Time of exhibiting the ſaid Bill in the Court of Exche- 
quer in Cheſter, and for ſeveral Years be fore and atter, were, and are 
Inhabitants in the ſaid County Palatine, and that the Lands charged 
with the ſaid 1500 Il. and all the Matters whereon the ſaid Decree was 
grounded, did, and do lie, and are ſituate, and did ariſe within the 
{aid County Palatine. And that Time out of Mind it hath been the 
conſtant Practice of the ſaid Court of Exchequer, that Witneſſes dwelling out 
cf the ſaid County Palatine have been examined by Commiſion iſſuing out of 
the ſud Court of Exchequer under the King's Seal of the ſaid County Pa- 
latine, and executed where the Parties pleaſe or deſire, either in England 
on in Foreign Parts, tor procuring their Examinations; and therefore 
demands the Judgment of this Court, if by the Juſtice thereof ſhe is 
compellable to make anſwer to the faid Bill. The Court allow'd the 
Plea, and diſmiſs'd the Bill with Coſts, Fin. R. 452. Trin. 32 
Car. 2. Davis v. Davis. 5 17 3 
ned 13. No Appeal lies in Chancery from a Decree in the County Pala- 
Ne tine, but if any Appeal lies it muſt be to the King himſelf, Per 
by Ld. K North Keeper. Vern. 184. pl. 181. Trin. 1683. Jennet v. Biſhop. 
North, the | z | 1 1 | 


ſame Day. Partington v. Tarback. 


14. Bill of Lands within the County Palatine was brought in Chan- 
_ cery, and to entitle the Court to Juriſdiction, ſuggeſted Prior Incam- 
brances to Parties living out of the Juriſdiction, but no Proof was of it, 
but it appearing that the Proceedings in the County Palatine were unjuſt, 
North K. ſaid, he would retain the Cauſe and conſider of it. Vern. 
298. pl. 292, Hill. 1684. Hall v. Dowthwatte. Ts 
15. Debt on a Bond againſt the Defendant as Executor, and in the 
Margin of the Declaration the County was written thus; Chefer . and 
the Plaintiff declared upon a Bond made by the Detendant's Teſtator, 
ſealed and delivered apud Travin in Com. Predict &c. The Deten- 
daant pleaded plene Adminiftravit, and at a Trial the Plaintiff had a 
Verdict and Fudgment ; and now it was moved in arreſt of Judgment, 
that all the Proceedings weie Coram non Judice, becauſe it appeared 
upon the Face of the Record, that the Bond was made at a Place within 
the Furiſditiion of the County Palatine of Chefter, ſo that by the Plain- 
tifl's own thewing, this Court has no Juriſdiction of this Cauſe ; Ad- 
judged by the Court, that the Defendant had loft that Advantage 
which he might hae if he had not pleaded in Chief, for he ought to 
Ha ve come in Time and pleaded to the Furiſdiction &c. but now he is fore- 
chſed to ſay any Thing againſt it, having admitted the Juriſdiction 
by pleading in Chief. Carth. 11, 12. Mich. 3 Jac. 2. B. R. Jennings 
VVT Cnr Ong OT e ol 
Davis v. 16. The Juriſdiction of a County Palatine 2 be pleaded and de- 


Speed. 5 murring to the Declaration is not ſufficient, and where a Defendant 


8. C add pleads to the Juriſdiction of B. R. viz. that the Cauſe of Action did 


for the Plain. ariſe within the County Palatine, it muſt be averr'd in ſuch Plea, that 
riff; and either the Detendant dwells in the County Palatine, or that he hath 


e J. Goods and Chattles there ſufficient by which he may be attach'd, other- 
3 * wiſe the Plea cannot be allow'd leaſt there be a failure of Juſtice. 
nings v. Carth. 355. Trin. 7 W. 3. B. R. Davis v. Stringer. | = 


Hawkins. 17. County Palarine js a general Court for all the Subjects f that Pa- 


latinate, and not merely for the Cauſes ariſing within the Palatine; for if 

a Debtor goes from the Foreign into Palatine, his Objections go along 
wich him as much as it he went from one Kingdom to another; and it 
it were otherwiſe a Palatinate Juriſdiction would be a Shelter and 
Aſylum to Debtors; for no Proceſs but the Supreme Prerogative Proceſs 
runs there; and therefore it is duly determined, tho' che Cauſe of Ac- 
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tj on be out of the Palatinate; yet if the party be a Subject of that Pa- DA 
latitèe, as he is by coming into that Dominion, that the Action there 
may be brought againſt him. Gilb. Hiſt. of C. B. 153. 
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1. IHE King ſhall have Onare Impedit of Ad vowſon in Durham. 
I. Br. Cinque Ports, pl. 21. cites 5 E. 2. Quare Impedit 
2. Aﬀiſe in the County of Suffolk ; the Tenant pleaded Releaſe, bearing 
Date at Cheſter ; and it was ſaid, that at this Day it ſhall be tried by 
the Statute of 9 E. 3, Br. Jurisdiction, pl. 104. cites 8 Aſſ. 29, 
3. And by ſome, if a Man in Bank wvouches in Chefter, Proceſs ſhall 
J d Se. 
4. And in Dower it was pleaded, that the Feme took Dowment of Land 
in Durham, and the Feme was compelled to anſwer. Ibid, 
F. On a Foreign Voucher in Com. Cheſter of three, whereof two were to 
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5 be ſummoned in Com. Cheſter, and the third in a foreign County, all ſhall be 5 5 
5 | ſemt into C. B. and Proceſs made there as well to Cheſter as to thes. C -t 
R other County, and when the Warranty is determin'd, all fhall be remand- Juriſdiction, | 
5 ed; Quod Nota. Br. Cinque Ports, and County Palatine, pl. 2. Si 
; l 6. Debt, and counted upon Leaſe of a Benefice in Durham made for 

Y Years in Middleſex; and the Detendant demanded Judgment if the 

i Court would take Conuſance, becauſe the Benefice is in a County Pa- 

. latine of D. Ubi breve Regis non currit, and the Writ awarded good, 

5 by which the Defendant pleaded levied by Diſtreſs at D. Sk rene ſaid, 

3 all is in Tithes, and no Land in which a Man may diſtrain, Priſt. And 

"2 the other averred, that he had Land in Demeſne Parcel of the Benefice ; 

. and the others e contra. And per Hill, Hank, and Thirn, it ſhall be 

. tried by the County Palatine, and remanded here; For per Hank, Fo- 

H reign Plea in Durham ſhall be try'd here, and remanded, and ſo we 

* | command the Record to be tried there, and after to be remanded here; 

7 And 'Thirn ſaid, oftentimes we have ſent to Lancaſter to be try'd there, 

4 wherc a Thing is pleaded triable in the County Palatine. Br. Juriſ- 

os diction, pl. 25. cites 11 H. 4. 40. ) SET + 020 We 

5 J. Where an E/tate is made, and is general, as well within Franchiſe 

"= as without, this jhall bind County Palatine ; Per Hody. Br. Cinque 

"= zzz. 

5 23. It a Man vo hes Foreign in Cheſter to Warranty, or pleads Foreign 

5 Plea, the Parol ſhall be removed; Contra of Sokemen, who are implead- 

4 Fi ed by Bill where the Franktenement is in the Lord, and this ſeems to be Co- 


py holders. Br. Cinque Ports, pl. 1. cites 34 H. 6.42. 8 
9. If a Man be Surety that A. ſhall keep the Peace, and he breaks the 
Peace, and the other has Land in Durham, the King ſhall ſend to the 
Biſhop of Durham, or to his Chancellor, ro make Execution. Br. 
Cinque Ports, pl. 14. cites 1 E. 4. 10. by all the Juſtices, 1 
10. Outlawry' in Durham or Cheſter ſhall not ſerve in Bank ; Contra 
by Littleton J. of Outlawry in Lancaſter, tor this is by Parliament in the 
"Time of E. z. and the others are by Preſcription. Br. Cinque Ports, pl. 
15. Cites 12 E. 4. 16. 5 
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11. Recovery in Bank of Land in Durham, Lancaſter, or Cheſter, is 
void; Contra of Recovery here of Land in the Cinque Ports, wh&:e no 
Exception is thereof, taken for Law, Br. Cinqne Ports, pl. 18. cites g 


H. J. 12. 


12. Iſſue in B. R. triable in County Palatine of Lancaſter, ſhall be tried 
by them of Lancaſter, and remanded hither ; Per Brudenel and Tremaile 
For they ſaid that this was Parcel of the Crown, and exempted at. 
terwards. Br. Cinque Ports &c. pl. 10. cites 21 H. J. 33. 
13. It Error be in Cheſter, and returned here, we ſhall award Execution; 


Per Fineux Ch J. Quod non negatur. Br. Cinque Ports, pl. 11. cites 


21 H. J 3. : 3 . 
14. As to Execution upon a Statute Staple in the County Palatine Br. 


Cirque Ports, pl. 20. cites F. N. B. 132. 


Lomley v. Green & al. 


Wingfield v. Fleetwood & al. 


15. Chancery will in no wiſe retain a Suit of Lands which lie in the 


County Palatine of Cheſter. Toth. 18 1. oites 12 & 13 Eliz. fol. 399. Da- 


vent 35 
16. The Plaintiff exhibited his Bill as a privileged Man to Sir Francis 


: Kempe, Prothonotary of this Court, for Lands lying in the County Pala- 


tine of Cheſter, and tor that it appeareth by Letters Patents openly 
thewed in Court, under her Majeſty's Great Seal of England, that this 


Court by any Privilege ſhould not hold Plea of any Lands lying with- 
in the ſaid County Palatine, it is theretore ordered to be diſmifled, 


it the Plaintiff thew not good Cauſe. Cary's Rep. 155. Cites 21 Eliz. 


17. It is order'd that if the Plaintiffs do charge the Defendants by 


their Bill tor the [ſues and Profits of Lands, which do lie in the County 
ot Lancaſter mcerly by way of Account, then the Defendants ſhall nor be 


compelled to antwer; it the Detendants be charged in reſpec? of their 

Promiſe, then they are to anſwer. Cary's Rep. 162. cites 21 Elz. 
18. The Sheriff 4 Durham was ſued before the Council of York for 4 : 

Eſcape, and becaule this concern'd his Office of Sheriff, and chat he was 


an Officer of the Bithop of Durham, and fo the Juriſdiction of the Coun- 
ty Palatine impeach'd, a Prohibition was granted; and per Whitlock 
and Bridgman when Suits come into Chancery, which concern the 


County Palatine of Durham and Cheſter, the Lord Chancellor will 


diſmiſs them. 2 Roll. Rep. 53. Mich 16 Jac. B. K. Selby's 
6 ee e N 


19. Mandamiis to the Mayor of Wiggan in Lancaſhire, to refore an =_ 


dierman of Wiggan to his Place. The Mayor retura'd, that they were a 
Corporation in Lancaſhire, which is a County Palatine, and theretore were 


not compellable 'to anſwer in B. R. The Mayor tor this Return was 
ind 100 Marks, and it was ſaid, that the Bithop of Durham had been 
fined 1000, tor ſuch another Return. Sid. 92. pl 14. Mich. 14 Car. 2. 


B. R. Wiggan Mayor's Cale. 


— 


20. A Suggeſtion for a Prohibition to the Chancery of Cheſter was, 1 


becauſe a Bill was preſer'd there betore the Earl oi Derby, Lord Cham 
berlain there, in which he ſer forth, that all the Inhabitants ot Cheſhire 
have a Privilege not to be ſued elſewhere, and that che Deteadanr in 
the Prohibition knowing it, had notwithſtanding ſard him ia B. R. in 
Trover for a Cloak &c. to which he appear'd, and that the Plaintiff in 
the Action intended to proceed there againſt this Privilege; But it was 


anſwered, that admitting they have ſuch Privilege, yet it appears by 


his own Bill that he has appear d here and pleaded, and jo it is now too late 


to claim his Privilege, but that here no Privilege is allowable to him; 


For though in Trover tor Profit of Land, or other Action in which 
Realty ot the Land may come th Queſtion, yet in Action merely Per- 


{onal rhere thall be no ſuch Privilege, A Prohibicion was awarded, 
a: 5 


key. 
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and the Court ſaid, that in Matters Tranſitory it is in the plaintiff's | 
Election. Sid. 309. pl. 21. Mich, 18 Car. 2. B. R. Minſhall v. Star- 


21. If one be a Priſoner in B. R. againſt whom one has a Cauſe of 


Action ariſing within the County Palatine, fo that his being a Priſoner 


here, hinders that Perſon from proceeding againſt him below; Sure the 
Cauſes ariting within the County Palatine ſhall not hinder us from ha- 
ving Conuſance ot it here, but that is where he his t in Cu/tody of 
Marſhal for Cauſe, and another, or the ſame Party, has another Cauſe of 


Action ariſing within the County Palatine 3 And it the Truth were ſo, 


that the Defendant was in Cuſtody of the Marſhal before, for a Cauſe 
ariling within our Juriſdiction, the Defendant inſtead of Demurring 


ought to ſhew it in Support of our Juriſdiction. Per Holt Ch. J. 12 
Mod. 525. Trin. 13 W. 3. Wilbraham v. Lowads, VVV 


22. But any Plea of Privilege is good to a Declaration againſt one in 
Cuſtodia Mareſhalli, if he was brought wrong fully there; Per Holt. h. 


J. ia Mod. 335. 


23. Plaintiff had a Decree in the Equity Court of the County Palatine 


of Lancaſter, and Defendant being now in the Guards and living out of 
the Furiſdiction, Plaintiff brought this Bill in Aid of a former Decree, De- 


fendant by Anſwer denied his knowing any 'Thing ot the Decree, but 


admitted the Proceed ipg there, and Plaintiff now moved for Injunc- _ 
tion. But per Lord Chancellor's [Injunction was deny'd, and ie 
never knew a Bill 1o this Court to aid Jurifdiction in an Interior Court, 


; he 


and Plaintiff's Equity tor Injunction mult appear upon Proceedings here 


and upon Records ot this Court, and it being mention'd rhat Plaintiff 
| thould have brought a Certiorari Bill, it was objetted that Proceedings 


could not be removed out of County Palatine no more by a Certiorari Bill, than 
by Writ of Error at Law, in Caſe of Action or Fudgment there, MS, Rep, 


Trin. 1734. Duckingfield v. N 0 worthy. | 


— N 


8 — 


G 3) Proceedings and Flesde n . 


journment 


1. FN Aſſiſe in the County of Suffolk the Tenant pleaded Releaſe bear 194: 


. 6, 7. and 


ing Date in Cheſter. Herle ſaid, to ſuch Deed a Man need not the Notes 


anſwer where Action is uſed upon ſuch Deed nor by Defence as here, Here, aud 
Br. Cinque Ports, pl. 19. cites 8 Aff. 27. 


Tum. 


diction, pl. 104. Cites S. GC. 


2. And by ſome, if a Man in this Court Vouches in Chefter, Proceſs Br. Juri 


| ſhall go from hence to Cheſter ; For all is the Power of the King. But diion, pl. 
| ſee now the Statute of 9 E. 3. for ſuch Foreign Trials. Br. Cinque Ports, “ 


pl. 19. cites 8 Aſſ. 279, 2 5 5 
3. And Exchange for Land in Durham may be pleaded in Bank. And Br. Juriſ- 
the ſame per Shard of Land in Ireland, and the rey ſhall be compell'd diftion, pl. 
to anſwer to it. Br. Cinque Ports, pl. 19. cites 8 Aff. 979. Se 
4. Where a Thing pleaded is in Bank triable in County Palatine, ge 
Record ſhall be ſent there to be try'd, and after ſhall be ſent back here,; 
Per Hank and Culpeper. Br. Trials, pl. 25. cites 11 H. 4. 


5. In ſpecial Gaſes they may award Proceſs to the County Palatine, 


Br. Voucher pl. 151. cites 10 H. 6. 20. 


6. Treſpaſs in Lancaſter, the Defendant pleaded Releaſe made in à Fo- 
gelen Ccunty, by which the Day prefix*d to the Party's Day in Bank 15 
Bach. And this ſeems to be by Equity of the Statute of Foreign 

Cn 7 1 Voucher 


Br. Juriſ- 
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Voucher to try it in Bank. And per Newton it may come into Chan- 

cery by Certiorari, and be ſent into Bank by Mittimus at the Suit of 

the Party quod nota; For County Palatine cannot try a Thing hors, 
And a Man cannot Commence the Action elſewhere but in the Count 

Palatine, but where Conuſance of Pleas 1s, ſuch Foreign Plea goes to the 

Juriſdiction, and he ſhall commence this Action at the Common Law, 

and this is a Failure of Right. Br. Trials, pl. 45. cites 22 H. 

6. 48. En. = 

| 7 By Voue her or Foreign Plea in Cheſter, the Parol ſhall be remov d. 
Br. Error, pl. 19. cites 34 H. 6. 42. , Seu 

8. Parties were at Iſue upon a Thing triable in the County Palatine of 

Lancaſter. Per Brudnell, it a Man Vouches in Lancaſter, the Fuſtices 

write to them to try it, and remand it here, and if they give erroneous 

Judgment Writ ot Error lies here. And where Fudgment is given here, 

we write to them to make Execution there. But if falſe Judgment be given 

in Wales and Calice it cannot be reformed here ; For thoſe never were 

Parcel of the Crown, but the County Palatine was Parcel of the Crown, 

and after was exempred, and by the Statute it ought to be try'd where 

the Writ is brought, and Tremaile conceſſit. Br. Trials, pl. 58. cites 

 Tev.z5o. 9. Arit was directed to the Fuſtice of Cheſter, or his Deputy, and this 

S C. 1 was to try a local Iſſue. He who was then Juitice &c. made a Return 
ww. by the Name of Fohn Bradſbau, Chief Fuftice &c. Adjudged a good 

rected ro Return, becauſe the Direction of this Writ implies the Superior, (in as 

the Juſtice much as it mentioned the Deputy) and the Statute of H. 8. tiles him 

of Cheſter the High Juſtice, and High and Chief are all one, and this Court will 
aut ſuo De- 41 . | Gb he Ss 

"waa, and not intend that there is any other Juſtice than he who returned this 

alter divers Writ. Sid. 64. Mich. 13 Car. 2. B. R. Barrows v. Huit. 
Motions | e | m— ; es 


the Court held the Return good. Keb. 165. pl. 120. and 187, pl. 168. 8. C mentions the Mir. 


held good; for the Court will not preſume any Seher 


10. Upon a Juag ment in B. R. a Teflatum Fieri Facias iſſued to the 
ShHeriſf of Cheſter, who returned Fieri Feci, and that the Goods remain- 
ed in his Hands for Want of Buyers; thereupon a Venditiont Exponas was 
awarded to him, ot which he made no Return, nor gave Satis faction to 
the Plaintiff, who thereupon moved for an Attachment. It was mo- 
: ved in the Sheriff's Betalt, that a Fieri Facias cannot iſſue out of this 

Court into a County Palatine ; Sed non allocatur; and an Attachment 
| was granted. Raym. 171. Mich, 20 Car. 2. Needham v. Bennett. 3 
1 Kg 5 Ee 11. ludifiment for forging and publiſting a Deed at Cheſter, was ſent 
| thither to be trie by Mittimus, and was accordingly tried; and it was 

| objected, hat the Mittimus was directed to the Fine of Aſiiſè at Cheſ- 
ter, and not to the Chamberlain, as it ought; ſed non allocatur; and 
- | ſaid, that fo it is in Writs of Proceſs, they are directed to the Cham- 
| berlain, to command the Sheriff ro execute them, but not to command 
the judges to try the Cauſe; tor all the Records to be tried are imme- 
diately ſent to the Judges in all Counties Palatine, and not to the 
| | Chamberlain. 2 Lev. 111. Trin. 22 Car. 2. B. R. The King v. 

| Newton. JJV | 
| — 12. In Error to reverſe a Judgment in Durham in Ejectment, it was 
| urged, that Per Cur. was omitted in the Fudrment, But ic was an- 
| ſweried and reſolved, that Ideo Con ſideratum eft, without ſaying Per 
Cur. was good enough in the County Palatine Courts, which are look'd 
2 upon in that reſpect as the Courts of Weſtminſter, and ſo judgment 
| us affirmed. 12 Mod. 181. Hill. 9 W. 3. Lamb v. Jeniſon. 


(S. 6) 


timus to be directed only juſticiario of Cheſter, and certified by the Chief Juſtice, and the Return — 


— — —  OT"_ n 
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(S. 6) Error. Of Writs of Error to the County 
Palatine. 9 


and per Newton, Error in Wales ſhall be redreſs'd before the Port P 


x. ERROR in the County Palatine ſhall be redreſs'd here in England; Br. N 
E.. 


Juſtices Errants there; But if there be no ſuch Juſtices there, it ſhall be . 


redreis'd here in Curia Regis; Quzre inde; For per Forteſcue and 


others, it ſhall be redreſs'd in Parliament, viz. Error in Wales, Br. 
Error, pl. 74. cites 19 H. 6. 12. ” 
— 6 Up 


on Error in Cheſter, Writ of Error of Common Form, as other 
Writ ot Error is, ſpall be directed to the Fuſtice of Cheſter, returnable in 
B. R. and they ſhall have Day in which three Counties may be held to re- 
werſe or affirm it, and if they will reverſe it the Record ſhall not be ſent into 


B. R. and if they will not reverſe it the Record ſhall come into B. R. and if 


it be reverſed there he ſball Joſe too], Br. Error, pl. 19. cites 34 H. 
3. Error in County Palatine ſhall be reformed here. Contra of Er- 
ror in Calais or Wales ; For thoſe never were Parcel of the Crown. 
Contra of County Palatine ; For it was Parcel, and after was exempt ; 


and per Fineux Ch. J. Error in County Palatine hal be redreſſed there by 


Commiſſion, and not here. Br. Error, pl. 101. cites 21 H. J. 33. 


4. It Error bein Cheſter, and it is reformed here in B. R. we will 


grant Execution here; Per Fineux Ch. J. Quod non negatur. Br. Er- 


Tor, pl. rog. cites 21 H. J. 33. 


5. An erroneous judgment is given at Cheſter; a Writ of Error is Jenk. 240. 


brought out of the Chancery at Weſtminſter to reverſe this Judgment, and pl. 22. S. P. 
hall be directed Camerario Ceſtriæ ſive ejus Locum tenenti, returnable in 
B. R. 3 Months after the Delivery of it; the Tenants there, called Ju- 
Adicatores Terrarum, have a Month after the Delivery of the Writ of 


Error there, to conſider of the Judgment, and to reform it if they ſee 
Cauſe; if they do not reverſe it, and e is found erroneous 
upon this Writ of Error in B. R. as aforeſaid, they forfeit 1001, to the 
King by the Cuſtom, there to be levied upon them; this Affirmance or 


KReverſal ot the ſaid Judgment extends only to Errors upon the Record, 
and not to Errer in Fado. If they diſaffirm or affirm the Judgment, 
another Special Writ of Error may be brought upon this in the Kings 
Bench, it the Party will. Often adjudged, Jeak. jr. pl. 34. cites Dy. 


* Error on a Judgment in the County Palatine of Durham, wherein 


the Plaintiff declared, that the Defendant was indebted to him apud Civi- Sid. 33% pl. 


| b 2; 8. C. and 
tat Dur bam in 39 J. for divers Wares Sc. to him ſold and delivered. Ex- 3 


ception was taken to the Declaration, becauſe it Was not ſaid (Ibidem) affirmed. — 


| ſold and delivered, and fo it does not appear to be within the Furiſdic- 2 Keh. 152. 
tion; for the Goods might be delivered in another Place out of the Ju- 


pl. 9. Hic- 


f 6 4 I, cocks v. 
riſdiction of the ſaid Court. But it was anſwered, that though this is Bell, S. C. 


a good Exception to a Declaration in inferior Courts, yet the County adjorrarur. 
Palatine Court is an Original, and reckoned among the Number of Su- wo ne 
perior Courts, As in the Statute 3 Jac. Cap. 3. Executions 1n Counries 8 6 ack * 
Palatines, in certain Caſes there ſpecified, ſhall not be ſtayed by Writ judgment 
of Error without Security &c. and they never certify their Juritdic- affirmed per 
tion upon a Writ of Error, no more than the Court of Common Pleas, rai che 
becauſe the Court here Fudicially takes Notice of their Juriſdiction, and 8 C. 275 1 
the En-ry of their Judgments there, is like the Entry ofthe Judgments Ley, 208. 


in 


but men- 


a4 


. 1 — 
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that Judg- 
ment was 
afnrmed, 


ons it as a 
i 2\- inthe 

Foyal Fran- 
chic of Ely. 


in thoſe Superior Courts, for it is Ideo Conſideratum eſt generally, 


(without ſaying per Curiam) therefore this being a Superior Court, and 


the Rule is, that nothing thall be intended to be out of the Juriſdiction 


of Superior Courts, except what particularly appears to be to, whete- 
upon the Judgment was affiimed. The Court at firſt were divided, 
Windham and Morton held the Declaration good, but Kelinge Ch. 
. and Twiſden e contra; But afterwards Twiſden ſaid he had adyi. 
led with the other Judges, who were all of Opinion, that the County 
Palatine was an Original Superior Court, and therefore the Declaration 
good; wherefore the Judgment was affirmed by Twiſden, Windham, 

and Morton, Kelinge * in his former Opinion. Saund. 73. 
Paſch. 19 Car. 2. Peacock v. Bell. : I 
J. It was moved to ſtay the Return of a Writ of Error out of the Chan- 


cer), to reverſe an Outlawry in the County Palatine Fl Cheſter, according 


to the Opinion of the Lord Coke, 4 Inft. 214. Se 


non allocatur ; be- 


cauſe this old Uſage is gone by the Statutes 32 H. 8. cap. 13. and 33 
II. 8. cap. 13. betore which laſt Statute there was no Outlawries in 
Cheſter, for Coroners are introduced there by that Statute, and they 


had no Chief Juſtice there till Queen Elizaberh's Time, tor till then, 
there belng but one, there could be no Chief. 2 Salk, SO. Trin. 12. 
3 B. R. Wilbraham v. Poley. „ 


For more of County Palatines, See Crompt. Juriſdiction, 139. to 
142.—4 Inſt. 211. to 216. cap. 37. of the County Palatine ot Chei- 

ter. And Ibid. 216. to 220. cap. 38. of the County Palatine of 

Durham. — Prynn's Animadverſions &c. on 4 Inſt, 151, 122. 


. Ss 1 * * 
— — — — — — - p — 
— * 1 K ” 


=. 8:9). Bly. - 
Royal Franchiſe of Ely. 


1 1* Error of a Judgment in Ely Court, and aſſigned, that in the 


Stile ol the Court it is not ſet forth, whether it be held by Char- 


ter or Preſcriptzon. 2dly, That the Judgment is Confideratum ft, with- 


out ſaying Per Curiam. 3dly, The Writ of Inquiry is Per Sacramentum 
duodecem, without ſaying Proborum & legalium Hominum ; But all theſe 


Exceptions were over-ruled, becauſe it 8 Royal Franchiſe, it is 


B. R. Pigge v. Gardiner. 


not as in Caſe of other Inferior Courts. 


ev. 208. Paſch. 19 Car. 2. 


2. Error of a judgment in Ely Court in Aſſumpſit was aſſigned, that 


that it is act /aid, that the Goods for which the Action was brought were 


ſold and delivered within the Furiſdiction Bl Court; But Judgment was 
affirmed; becauſe it is not as in the Caſe 


an of other Inferior Courts. Lev, 
208 in Caſe ot Pigg v. Gardiner, cites it as Paſch. 19 Car. 2. B. R. Pea- 


cock v. Bell. 


3. Ely is not a County Palatine, but only a Royal Franchiſe, and there- 
fore the Defendant cannot plead to the Furiſdiction of this Court, viz. that 
the Lands &c. or rhe Cauſe of Action are, or did ariſe in Ely, for that 
is only particular to a County Palatine, which Ely is not; tor the Bi- 
ſhop of Ely cau only demand Cognizance of Pleas, which is ali the Fran- 
chiſe he hath as to this Purpoſe ; and ſuch are the Franchiſcs of” the 
Cingue Ports, which are chr ade with this of Ely; and it is uſual for Ap- 
peals of Murder to be brought in this Court, when the Fact was com- 

mitted 
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; 


mitted tn either of theſe Franchiſes, and the Trials here concerning = 
Lands in Ely are good; but it is not ſo where Lands lie in a County 
Palatine, Carth. 109. Hill. 2 W. & M. in B. R. Cotton v. Johnſon. 


(T) The Court of the Council of York, and the * This Curt, 
4 ee "i al Bios 
Marches. fickte 
e | belonging or - 
exerciſed in 


I. 12 ſhall not hold Plea upon a penal Statute. Mich. 12% %s 


tak | 
| Jac. B. per Coke ſaid to be reſolved, by the Stat- 
M. Stat. 1. cap. 27. C. 2. ——— See Tit. Marches of Wales (A) OEM: 


2. They ſhall not hold Plea upon 1 Replevin, becauſe none ſhall Bulſt. 110 
hold Plea of a Replevin without Writ, for the Sheriff could not Bach. 9 Jar 
without Writ before the Statute of Marlebridge, cap. 21. Mich. 7 Dickenwn 
Jac. B. per Coke. „ | | 5 | 5 P. and a 

1 FCC FRET rohibirion 
—13 Rep. 31. pl. 11. Hill. 6 Jac. by Coke Ch. J. in the Caſe of Prohibirions. 8 b. | 


3. The Council of Bork cannot hold Plea of a Plaint in Nature 
of a Detinue vi & Armis, though Detinues are cxpreſsly within their 
_ Inſtructions, becauſe this is in Nature ot a Treſpaſs. Mich. ) Jac. 
7 - between Curtis and Coke, reſolved, and a Prohibition gran- 
4. Ik a Man, having Bona Notabilia in ſeveral Dioceſes, makes an In- 
fant his Executor, and dies, any Adminiſtration durante minore ætate 
is granted to B. in the Prerogative Court, and he is bound by Obliga- 
tion to render a true Account; It B. be after compelled in the Court 
ok Marches in Wales, to give Bond to render an Account there, a 
Prohibition lies, becauſe they there have no Autnority to queſtion 
any Thing that belongs to the Court Chriſtian, if it be not tor Adulte- 
ry. Paſch. 17 Jac. B. Drinkwater's Will. „ 
5. The Obligee cannot ſue upon an Obligation * in Engliſh [by Eng- Mo 894. 
liſh Bill] before the Council ot York, though it be within their 8 
ſtructions, for the King cannot alter the Law without Parliament, vdged, and 
and there cannot be ſuch a Suit in Chancery, and by this the King iso becauſe 
ſhould loſe his Fine; Ergo. Mich. 10 Jac. B. per Curtam, between it is again 


=o | f the Liberty 
Cuy and Sedgewick, Ann the Biſhop of Bork, | 5 Sud! 

3 who peradventure ought to have Error or Attaint . Godb. 201. pl. 284. the Archbiſhop of 

| York v. Sedgwick. S. C. adjudg'd accordingly. BEES ** 

The Original is, (en Engliſh) but both Mo. and Godb. are (by Engliſh Bill) 


was granted 


6. Ik the Council of Bork or Wales begin with a Sequeſtration, 
$Projubition lies; for a Sequeſiration is not to be granted there 
till a Contempt. Pill. 22 Jac, B. B. Yaghane's Caſe, Prohibition 

granted to Fork. | DR 1 5 

7. An Information cannot be preferred in the Marches of Wales, 

againſt any Man that is not within the JuriſdiEtion of the Court, to 
compel him to anſwer to it. Hill, 11 Car. B. R. in one ef. 

Caſe, per Curiam. | 33 : | 
8. If a Man ſues in the Marches of Wales by Engliſh Bill in an 
Action upon the Caſe for 50 1. (as he may by the Inſtructions there) 
upon a Promiſe, and the D pleads the Statute of n 

1 an 


——— —— —— nr. 


— —ͥpav— —ͤ—⅛ 


* dane 


i, feet. 4, A ConrtLeet is the 


the Sheriff. 


_ * — — —— 
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there ought to 


Stubbs. 


n 
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Pg They | 


and this is over-ruled, and thereupon rhe 50 1. is decreed againſt the 
Detendant, without awarding any Commiſſion in Nature of a Writ of 
Inquiry of Damages, a JItohibition lies, for this is but an Action 
upon the Cale by Engliſh Bill. Mich. 14 Car. B. B. between 
Hancock and Mervin, pet Curiam, a Prohibition granted. Intratur, 
Trin. 14 Car. Rot. 392. 85 


As to the Court of the Preſident and Council in the Dominion and 
Principality of Wales, and the Marches of the ſaine, See 4 Ink, 
242. &c cap. 43. Ps. VF 5 

As to the Preſident and Council of York. See 4 Inſt, 245. cap. 49. and 
Fe ET Jn e EO 


F #07 « 429 3 * IR” 4 3 * 


— 


4 <J_— 


concerning it. | 


VU.) Court Let. What [it 5s, and other Matters 


he moſt ancient Court of the Land. *n Þ, 6. 
e 12. b. 9 ID, 6. 44. b. a 5 1 * 
& 8. P. by Cotteſmere. 3 


Firzh Leet. 2, The Sheriffs Turn is not any Court Leet. * 13D, 6. 13. b. Cu 
,. l 8 


r- r tot. Cur, for in a Leet they have Conuſance of Bread Kc. which they have not in the Tourn of 


Fitzh Leet. 3. Ik d Man hath a great Leet within his Sei niory, another cannot 


pl 1 cites have a ſmall Leet within the Purſuit, [Precin&] of a Manor which is 
d. Sus d within che fame Seigniory. 18), 6. 13. b. Curia. 
Man ſhall | Cs ORC 

not be obliged to come to 2 Leets by Reaſon of his Refiance ———The Earl of N had a Leet in T. 


of all the Reſiants in T. D. &c. and the Earl of D. had a Leet in every of theſe Vills &c and at the 


holding of the Grand Leet, every one of the Inferior Leers ſend a Gmſtable and four Men who preſent in 
| the Grand Leet all Matters preſentable in Leets of 1 e A within their reſpective Leets, and this 
had been the Cuſtom Time out of Mind. If the Con 


| ble and four Men of any of the Vills do not 

attend, the Vill 1 be amerced, but no more of the Inhabitants are obliged to attend. And in Avowry 
made a ſpecial Preſcription, and not a general one as appears 8 [18] H. 6. 13. 1 E 

3. Leet J. 11 H. 3. Title Iſſue. 30. Per tot. Cur. Cro. J. 583, 584. pl. 4. Mich. 18 Jac, B. R. Cook v. 


6Rep.12. 4. The Steward is Judge in this, and not the Suitors, Co. 6. 


a. that the Jelitleman 12. Contra 17 Þ, 6. 13. 


Steward is | 


udge in the Leet, and the Sheriff in the Tourn, cites 10 H. 6, J. 7 H. 6. 12. 12H 7. 1 Cannes he, | 


Leet. pl. 14. Cites J H. 6. 12. that the Steward is Judge in the Leet and wy aſſeſs a Fine, per Cot- 


teſmere ; And by Paſton, ſo far as his Power extends he has equal Power with the Juſtices, to which 


Newton agreed. —{Roll ſeems to be miſprinted both as to the (Contra) and the Year; For in Year 


Book is no ſuch Year, as (17) and Mich. J H. 6. 12. b. 13. a. pl. 17 has the S. P. as above.] 


: Rep 38. b. Trin 30 Eliz. C. B. in Grieſſey's Caſe, reſolved, per tot. Cur. that the Steward is 
Judge. = OY | 


' 5. Ma Man be elected in a Court Leet to be a Conſtable within 
the Juriſdiction of the Leer, and betare he is ſworn, the Juſtices of 
Peace at their Seſſions diſcharge him, becauſe he is a Maſter of Arts, OF 
tor other Cauſe, and ele& and ſwear another to be Conſtable there, 


d 


* 


Anon. 
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upon a Cornplaint of this to the Court of King's Bench, the 


Court of Kiog's Bench may grant a Writ to diſcharge a laſt Man, and 
to ſwear him that was elected at the Leet, becauſe the Election of the 


Conſtable belongs properly to the Leet, without a reaſonable Cauſe 
to the contrary. Pill. 1o Car. B. R. Herſon's Caſe, who was elec- 
ted in the Leet of the Biſhop of Winton, in Maltham⸗Welbeck in 
Comitatu Southampton, and the Writ granted accordingly. 
6. Tr. 6 Car. B. R. Arundel's Caſe of Dorſetſhire, a ſike Writ 
granted alſo, OP ont, Ma ogg 
5. The Leet was derived out of the Turn of the Sheriff; Per Fineux. 


Br. Leer, pl. 24. cites 2 H. 7. 15. 


8. A Leet may be within a Hundred or belonging to an Hundred; It A Leet is 
may be Parcel of an Hundred. Arg. Cart. 17). cites 8 H. J. 1, 12 H. , Hande 
5. 1. 2 H. 4. 24. e dut it may 
dant to it; Per Keble, Rede and Fineux. Br. Leet pl. 24. cites 2 H. 7. 15. —lIbid. pl. 23 


- cites 8 H. 7. 1. S. P. by the Opinion of ſix Juſtices againſt three. 


9 Of ancient Time the Sheriff had two great Courts, viz. the 
Tourne, and the County Court; afterwards: for the eaſe of the People, 


and eſpecially for the Husbandman, that each of them might the bet- 
ter follow their Buſineſs in their ſeveral Degrees, this Court here 
ſpoken of, viz. View of Frank- pledge, or Leet was by the King divided, 


and derivd from the Tourn, and granted to the Lords to have the view of 


the Tenants and Reſſants within their Manors, &c. So as the Tenants, 
and Reſiants, ſhould have the ſame Fuſtice, that they had before in the 
Tourn, done unto them at their own Doors, without any Charge or loſs of 


Time, and for that Cauſe came the Duty in many Leets to the Lord De 
Certo Letæ, towards the Charge of obtaining the Grant of the ſaid Leet. 
Hoe, likewiſe, and tor the ſame Reaſon, were Hundreds, and Hundred 


Courts divided and deriv'd from the County Courts, and this the King 
might do, tor the Tourn and Leet both are the King's Courts of Re- 


cord; And as the King may grant a Man to have Power Tenere placi- 
ta within a certain Precinct, &c. before certain ſudges, and in a Man- 


ner exempt it from the Juriſdiction of his higher Courts of Juſtice, ſo 


might he do in caſe of the Tourn, and Hundred Courts, ſo as the 


Courts and Judges may be changed, but the Laws and Cuſtoms, 


whereby the Courts proceed, cannot be alter d. And as the County 

Court, and Hundred Court are of one Furiſdiction, ſo the Tourn and Leet 
Be alſo of one and the ſame Juriſdiction; for Derivativa poteſtas eſt ejuſ- | 
dem juriſdictionis cum Primitiva. 2 Inſt. 71. 8 


10. Court Leet may be divided, As where the Manor of D. extends But See tit. 


into A. B and C. by a grant of totum Manerium Suum de D. in B. Manor (G) 
there ng a Court Leet in D. the Grantee may keep a Court Leet in 


B. Sic Dictum fuit. Cro. E. 39. pl. 1. Paſch. 2) Eliz. C. B. in Caſe 

% % EE ĩ 

11. Every Leet is the King's Court tho? another has the Profit or A Leet is 

Commodity of it. Arg. 4 Le. 105. pl. 215. Mich. 29 Eliz. B. R. te e 
ww ESE, | Inſt. 143. 


A Leet was 


once one of the greateſt Courts the King had, which was Cnſtituted by the Monarch of the Saxons, 


but now is but the Shadow of ir. Per Doderidge. J. Roll K. 43. pl. 16. Mich. 12 Ja B. R. 
in Caſe of Bullen v. Godfrey. . N | Pe 


12, Two Leets can't be in one Place Inſimul. Mo. 427. pl. 595. 
Hill, 38 Eliz. Lord Norris v. Barret. F 

13. Agreed, that the Lord of the Manor and Leet is fo provide Stocks Cro E. 693. 
as well as Tumbrel, and if he does nor, he forfeits his Liberty for his pl. 11. Ste- 


Negligence, Mo. 574. pl. 789. Trin. 40 Eliz. in Caſe of Strogs y.yertion v. 


's 
Stevenſon, W 


— — — — 
— — — - — - K = = — 
————— — — — — n ” 2 - * 4 


Wright. 


588 F ont Lat 
T held that Stevenſon — But See Cart. 29. that the Stocks are to be at the Charge 
W 10 0 * of the Town, and it is à forfeiture of 51. if a Town has none. 

umdre | 5 | | | 
nut to be provided by the Lord of the Liberty and not by the Vill, unleſs there be a Preſcription 
„the Contrary, which ought to be ſpecially alledg'd; For they being for Execution of Juſtice with. 
it the Liberty, he ought to ſee it to be done. 


as 


e 


14. The King has Power to make and create a Leet anew, where 

none was before. A Diſtreſs is incident of Right, but in a Court 
HhHaron a Preſcription muſt be laid to diſtrein. Brownl. 36. Anon. 

5, P Contra. 15, Private Leets as to this Purpoſe are within the Leet of the Hun- 

LO oy dred, to inquire of Things omitted by them to be inquired being 

W fo: publick Micances. Cro. J. $51. pl. 13. Mich. 17 Jac. B. R. Loader 


may be direc- 


dito the v. Samuel]. 

Sheriff to in- | | Co SE OR . 
ire thereof, and by the Book of 29 E. 3. this Writ is not taken away by the Statute 28 E. 3. 9. 
made the Year before, which was then treſh in the Judges Memory. 4 Inſt, 261. | | 


16. The Grand Let is called Turn, and is in Nature of the She- 
riffs Turn which has Juriſdiction of all inferiour Leets within it. 


| Man cannot f Cook v. Stubbs 


ben ttendant © 


at tv.o Leets, > Reina : Yee 8 
ey be held at ſeveral Days; Per Cur. Het. 21. Trin. 3 Car. C. B. in Caſe of Eve v. 
18. When a Hundred Leet is granted to a Subject it is a Franchiſe; 
Per Hale Ch. J. Freem. Rep. 349. in pl. 433. Mich. 1673. 
109. In the Hundred of Norton Ferris there is an ancient Borough 
calbd Wincaunton, which has a Leet, and there was allo a Leer in 
the Hundred. Here tho! there be a Leet in the Hundred, which can- 
not be but by Preſcription, yet there may be a ſubordinate Leet within 
it, and the Reſiants of this Leet may be exempt from their Attendance at 
the J.cet of the Hundred, unleſs the Hundred by Preſcription claim it. But 
Hale Ch. J. ſaid, there is a difference between a Leet in an ancient Borough, 
(who in Eyre appear'd by four, and was always look'd upon diſtin&t 
from the Hundred,) and between Leets in Upland Towns, where he 
that owes Suit to the Leet may owe none to the Hundred, but by Cuſtom he 
may do ſo, But the chuſing of Conſtables and other Officers tor the 
Hundred out of the Leet ot Wincaunton, may be out of the Leet. 3 
Keb. 197. pl. 44. and 230, 231. pl. 47. Mich. 25 Car. 2. B. R. 
The King v. King. ) 8 


in all Leets. 20. In a Preſentment in a Leet it is not neceſſary to ſhew Coment 


they only | 8 8 DS 3 | 2 
15 Af Fur nor Quo Fure, the Court is held. I Salk, 200. The King v. 
Fagan wy 8 5 8 B 25 


uch a Day 


without ſhewing their Authority. But it had been a good ObjeRtion not to ſhew Authority it conſtant. 


Practice had not been otherwiſe. 12 Mod. 4. S. C. Paſch 3 W. & M. 


(U. 2.) Who 


W — 3 


Court [Leet.] 
(U. 2) Who muſt appear at it. 


1. UE MES and Tinants in ancient Demeſne ire exempt from Leets 
and Turns. Br. Exemption pl. 13. cites the Regiſter. 181. 


2. In Debt for an Amerciament in a Leet, the Caſe was, that the 


Abbot of A. was ſei ed of the Hundred vf H. in Berks, and of a Leet ap- 
pendant thereto by Preſcription, to be held once a Tear, within a Month of 


Faſter. The Diſſolution was found and that the Towns of C. and N. 


with 24 others were within the Hundred and Leet, and that King 
Ed. 6. granted to one L. ſeveral Lands in N. Parcel of the Poſſeſfions of the 
Abby and granted alſo omnes Curias, Letas, &c. & Amerciamenta pre- 


miſis in N. pertinen provenien', &c. and that the ſaid L. and his 


Heirs, Nouliſ have tot" talia & conſimilia Curias, Letas Cc. Amerciamen- 
ta & Hereditamenta as the Abbot had infra the faid Lands &c. and a- 


terwards King E. 6 granted the Hundred aud the Leet to one O. which by 
ſeveral meſne Conv yances came to the Lord Norris, the now Plaintiff, and 


that B. the Defendant claimed under L. and that he was an Inhabi- 
tant in N. and being ſummoned to be at the Leet, he made Default and was 
amerced to 40 5. for which the Action was brought ; adjudged, that L. 


had no Leet nor Amercment by this Grant, neither was he diſchatg- 


ed from the general Leer of the Hundred, becauſe the Leet mentioned 
in this grant is reſtrained to the Land granted; for it is Præmiſſis in 
N. -pertinen' & provenien', and there was no ſuch Leet there before 
the Grant; For the Leet which the Abbot had, and which canie to 


the King upon the Diſſolution was appendant to the Hundred and 


did not belong to the Lands granted to L. and as to the ad Clauſe L. 
Could not have the like Leet as the Abbot had, for when eadem may 
be had and the Party has Words to have eadem, he ſhall never have 


conſimilia; For eadem remains in the King, and if the King has a Leet 


no Man can have a Leet in the ſame Place, becauſe 2 Leets cannot be 
in one Place inſimul, and as for the Word Amerciamenta, it cannot 


properly be ſaid Provenien' de Præmiſſis, becauſe they do not iſſue 


out of Land but by reaſon of an Offence in another Place where 
the Leet is held; and the Amerciamenta in the Grant to L. are re- 
ſtrained infra terras in the Grant, and the Abbot had no Leet intra 


the Lands granted to L. but intra that and other Lands intirely, : 


Mo. 426. pl. 595. Hill. 28 Eliz. B. R. Lord Norris v. Barrett. 


3. Ecchfraftical Perſons are exempted by the Statute of Marlebridge 
cap. 10. 52 H. 3. from appearing at the Sheriff's Tourns, and conſe- 
uently at Leets which are derived out of the Tourns. And if they 


ſhould be diſtrain'd for any Amerciament &c; for not appearing in the 


Leet, they have a Writ upon the Statute by way of Privilege. Arg. 8 


Mod. 297. Trin. 10 Geo, 1: in the Exchequer in Morgan's Caſe. 


4 4 Perſons exempted by the Common Law, are ſuch as Infants un- 
der 12 and Women &c. per Cir, 8. Mod 3oo. Trin. 10 Geo. 1, in the 


Exchequer in Morgan's Caſe. 


7 L . 
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(X) The Furiſdition [of the Leet.] 


Ie the Starnte of 18 Ed. 8. which ſhews of what Thin 
V a Leet hath Conuſance. — 1 n. 

Br. Leet 2. They have Power to hold Plea of all Treaſons and Felonies, 

pl. 14. cites beſides the Death of a Man, and Rape of a Woman. . 


S. G & 8. 


by Cotteſ- 22. U. 7 9D. 6. 44- 8 ä | 
Firzh. Leet pl. 10. citesS. C. & S. P. of Petty Treaſon and Felony, but not of Rape, or the Death 
of a Man . . yy OY eo PG a TE OE RS 
+ Br. Leet pl. 2. cires S. C. & 8 P. Br. Leet pl. 26. cites 22 E. 4. 22. S. P. as to the inquiring of 


2 Felonies at Common Law, becauſe they are the Kings Courts. —Kape is not now Inquirable 
ie the Leet, for tho' it was Felony at the Common Law, yet the Nature of the Offence being 


charged to be no Felony by W. 1. cap. B. when another Act made it Felony again, yet could not 
the Leet inquire thereof as a Felony, 2 Inſt, 8 1. EOS: 


br Leer pl. z. They have Power to enquire of Treaſon, ag of the forging of | 
= e  talle Money. 9 D. 0. 44 De: oe oi S Cie 


K, 


per Babingron, Ch. J. 


„ b 1c 4. So they map enquire of High-Treaſon done to the Bing 
5 bed cies Himſelf, 9 D. 6. 44- | b. Quæte + 10 9. 6. 7. ee a | 


4 t Fitzh. Ley pl. 5. cites S8. C. of Treaſon, Br Ley gager pl. 99. cites 8. C, of Treaſon [but 


no mention of the word (High) ] and Brooke ſays it ſeems, that of Petty Treaſon he may inquire 
but not of High Treaſon Tx 8 . | | | 


Fir. Ley. 5. They have Power to enquire of Felony. 10 P. 6. 9. 


pl. 4, cnn. 5 3 
0 Br. Ley gager pl. 99. cites 8. C. 


S nt. 6. A Man cannot be amerced in a Leet for ſurcharging a Com- 
el, mon, kor that this concerns a private Juterett, and not the Pub⸗ 
(Dr g lick; for chis Courc is for Royal juſtices, and not tor private Matters. 


r 


Leet pl. 30. M. 12 Ja. B. between Bore and Stoner, anzunged, 1255 e 


Brooke | 


makes a Quære of Preſentment of Ovprefſion of Cemmon, for it is very Uſual in Leets, which may 
be by Cuſtom, and Nuſance is not ſuch as may have an Action, but that which is ſuch to a great 


Number of People, as ſtopping of a Way or not repairing a Bridge cc. 


„. Thep may enquire of Common Nuſances done to the Con- 


and the like, 


and in the Waſte Places though the Lord has no Land in the ſame Vill. Br. Leet 82 cites S. C. 


Br Leet pl. 26. cites 22 E. 4. 22 S P as to all Common Nuſances as Bloorſhed, W. ajl ing or Clip- 


| $tn of Gold or Silter, (but Brooke ſays Quzre inde] “ Niohtwalkers and the like but not of Cloſe 


broken, becauſe this is Particular, but Ditch not Scoured or Bridge broken, ſhall be inquir'd a Nuſance. 
o of Recbbery which is a common Nuſance. Mich. 22 E 4. b. pl. 2. The Steward of the 


Leet cannot take an Indict ment of a Robbery dene out of his Precinct, nor of the Death of a Man ; 


For this belongs not to the Leet; Ard if he does the Lord ſhall be puniſhed for Contempt Fr. 
] cet pl. 18. cires 41 All. 30 And Ibid. pl. 31. cites'S C. that Proceſs was made agaiuſt the 


erg to fine bim and his Steward, becauſe the Steward took an Ind & ment in the Leet of a Robte- 


done at D. whereas there is no ſuch Vill in that County, nd alſo for taking an Indictment of the 
Death of a Man, which do not appertain to the Leet and ſo he incroact'd 2poa the . and 
| | | 5 the retore 


ut 


therefore the Juſtices of B. R. would not arraign the Party on this Indictment, and the Lord was 
fined 40s. 8 


Aſſaults. 10 . 6. 7. 


| es © oY 
diſtrain the Beaſts of the Offender in any Place within the Precinct of the Leet or Hundred. Quod Nota. 


| * 
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* Poph. 208. Hill. 2 Car. B. R. Wheelhorſe's Caſe. S. P. 


8. They have Power to enquire ok all Manner of Affrayes und pitzh. Ley. 
| ; | | | 5. cires 


C. & S. P. 


by Newton. Br. Ley gager pl. 99. cites S. C. & S. P. accordingly, Quod fuit conceſſum. 


An Indictment of Aſſault and Battery found in a Leet without any Blood ſpilt is not good. D. 233. 
b. 234. a. pl. 14 Mich. 6 & 7 Eliz. 3. cites 13 E. 3. 10. | ee 


9. They have Conuſance of Bread and Beer. 18 I, 6. 13. b. Fish Les 
as 7 | | | y - 
S. C. & S. P. per WE. 


10. If a Man, by Reaſon of a Tenure, ought to cleanſe a Ditch * This Point 


next the high Street, and does [not] cleanſe it, by which the's a Paſch. 
Street is ſtirrounded, fo that the People cannot paſs; he may be ?2 K 3. 
amerced in the Leet tor it, and may be awarded to be * dittrain- fg pie, 


ed to cleanſe it. f 29 E. Sea and no ſuch 
8 3 JFF. 8 Point at 29. 
and fo ſeems to be milprine, | + A Uiſtreſs in is incident to a Court Lest of Com- 


mon Right. Brownl. 36. Aron —— Amercerment ina Court Leet for not Scouring a Ditch in a High- 


way, and good, and reſolved the Parey may be puniſhed in the Leet, and alto by the Statute 18 Eliz, 
1, for diverſe Cauſes. Raym. 250. Hill. 30 & 31 Car. 2. C. B. Stephens v. Haynes 


11. Tf one receives a poor Man to be his Tenant in a Town, who FAA 


is chargable to rhe Town, and this againit a By-Law made by the Fol. 542. 


Town, the Town having Power to make ſuch By-Laws, this LYN 
- puniſhable in the Lect, p. 8 Ja. in Camera Scaccarits per "45% 
Curtain. EE EO SN Re 
do de 8. C. by Cuſtom ſuch a By-Law is good ; But by Snig and Altham clearly, the Steward canner 
amerce one for ſuch a Cauſe without an Order [or By-Law] with a Pain made before. | 


; ENVY of 


and ſeems 


12. An Order with a Pain may be made by the Steward ofa Leet A By Law é 
” Penalty of 
1 per 


. in a Leet, chat none thall receive ſuch Tenants AS ſhall be chargeable impoſing 5 


every one within a Leet that ſhall take or place any Inmate within any Houſe there, evithout giving Security . 
to the Overſeers of the Pariſh, t diſcharge the Pariſ; Per Hale 1s a good By. Law and frequent in 


Month on 


Leets. Hard, 471. Trin 19 Car. 2. in Scacc. Anon. 


— This By - Law was made at a Court Leet, 


held pro Rege within his Honour of Grafton, and this Fine was retreated into the Exchequer, aud 
' Proceſs iſſued to levy it. Hale Ch B. ſaid it was hard to eſtreat the Fine hither wit hout taking the 

uſual Remedy for it by Diſtreſs; and to extend the Party's Lands upon it, when perhaps he A 
ſomething to plead to it; as that he is not within the Leet, or that he received no Inmate ; But the 
Officers of the Court ſaid, it was uſual to eſtreat ſuch Fines in the Exchequer when they belonged 
to the King; Otherwiſe when they belong to Subjects. And thereupon the Party was put to plead. 
Hard. 471. pl. 6. | Sn e 5 W 


14 


13. A Preſentment was in a Leet, that F M. had incliſed ſuch THY 


tain Lands, which ought to lie ia Common tor the Inhabitants ot the 
Vill, is a void Preſentment, though it is laid to be ad Nocumentum In- 
Hhabitantum; For ts is a Tort, but no Nuſance; Quod Nota per Judi- 

cium; For the ſeveral Parties may in this Caſe have their Action. Br. 


Leet, pl. 30. cites 2 Ail. 6. 3 1 
14. A Leet has Power to amerce a Man Pig a Nuſance, and alſo to a-For an A- 
ward that the Offender be diſtrain d to amend it; Per Cur, Er. Leer, pl. <re<ment 


in a Leer or 


35. cites 29 E. 3. 28. and Fitzh. Avowry, 265. Hundred. 


Man may 


Br. 
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Br. Leet, pl. 28. cites 2 H. 4. 24 —— A Leet by Preſcription may diſtrain for an Amercement, and 
the Lord may ſell the * becauſe the King may do ſo, and the Leet is the King's, though the 
Lord has the Profits; For all Juſtice is in the King, and therefore the Courts and Giols in Towns 
Corporate are written by the King Curia Noſtra & Gaola Noſtra in Cuſtodia veſtra exiſtent'. Br. Leer, 
pl. 34 cites 21 H. J. 40. Br. Preſcription, pl. 40. cites S. C. Nota pro lege, if a Penalty 
be ſet on a Man in a Leet to redreſs a Nuſance by ſuch a Day ſub Pœna 101. and after it is preſented that 
be had not done it, and that he ſhall forteit the Penalty, this is a good Preſentment, and the Penalty 
ſhall not be otherawiſe e, and the Lord ſhall have Action of Debt clearly, bat he cannot diſtrain and 
Y 


715 Ts unleſs by Preſcription of Uſage to diſtrain and make Avowry. Br. Leet, pl. 34. cites 
23 H.8. | OE 


— 


tt... 


It belongs to 15. Lord of a Hundred cannot by reaſon of the Hundred have Waif ; For 
the King he cannot try it by Jury; For he cannot compel the Suitors to be ſworn; 
” oy or Contra in a Leet, therefore Wait belongs to it, and the Day of the Leet 
per Thorp | 7s the King's, and the Lord is only his Miniſter for the Time. Br. Court 
and Belknap. Baron, pl. 2. cites 44 E. 3. 19. Re Wh . 

Dr. , J eg ile Et 
Pl. 5. cites 8. C. Br. Eſtray, pl. 2. cites 8. C. 


8 arr "YR 16. The Bailifts of St. Albans by Certiorari in Banco removed three 
1 | aUNCN1 
18 oites therefore was ſent to the Marſhalſea, and the others were ſent back, becauſe 
Nothing was againſt them in Banco, nor were they indicted, and Leec 
may inquire of Felony, but it ſaſpected Perſons are taken and not indifted, 
they cannot deliver them, but they ſhall be delivered before Fuſtices of Deli- 
verance by Proclamatiou, and though the Eeet may inquire ot Felons, yet 
they cannot arraigu them. Br. Corone, pl. 23. cites 8. H. 4. 18. 


4 17. Leet may inquire of corrupt Victua ls. Br. Leet, pl. 1. cites 9 H. 
Fr. Leet, 18, Indictment taken in a Leet is as well as in B. R. of Things 
$139. %'S, touching the Iuriſdiction of the Leet, and it may commit a Man to 

Periſon, and aſſeſs a Fine, quod Conceſſum fuit, quod nota. Br. Ley Ga- 


Br. Leet, 19. Nota that Things given by Stcatute as Rape, Putting out Eyes, Cut- 
4 0 KS p Ting out of Tongues and the like, which are made Felony by Statute, thoſe 
irh. hall not be inquir'd in the Leet, nor any others but thoſe which are 
Tourn of Felony at the Common Law, and the others are void Preſentments; For 
Sheriff, pl. Coram not Judice. Br. Preſentments in Courts, pl. 21. cites 22 E. 
clearly by the Opinion of the whole Court. _———Jenk. 121. pl. 43, and 139. p'. 8 5. S. P. unleſs tbe 
Statute which creates the Offence, gives them Power. —— Br. Indictment, pl. 28. cites 6 H. . 4. 
5 Br. Leet, pl. 22. cites S. C. & S. P. and that the Law is the ſame of Labourers and Ar- 


Br. Pre- 20. A Leet may make By-Laws to bind themſelves. Br. Leet, pl. 34. 
3 21. It was adjudged, that Pound-Breach is cot waer in a Leet, 
| | becauſe it is not a common Nuſance. But Rhodes ſaid, chat exe 
Toll is inquirable there. 4 Le. 12. pl. 46. Paſch. 27 Eliz. C. B. Sander- 
E Z OTIS TRE 5 Ig 
232. Court Leet cannot amerce for leaving his Gates open, ad Nocu- 
mentum Inhabitantium. Mo. 356. pl. 484. Trin. 36 Eliz. Evington v. 
Brimſton. 2 . 8 | 
23. In Replevin the Defendant made Conufance as Bailiff to G. for 
that he had a Leet within his Manor of D. and that the Plaintiff was 
amerced at ſuch a Court, for putting his Geeſe upon the Common there, 
and tor that Amerciament he diftrained ; Bur the Court held, that this 

was not an Article inquirable in a Leet, or puniſhable there, and there- 
fore the Plaintiff had Judgment. Cro. Eliz. 448. pl. 14. Mich. 37 & 
38 Eliz. C B. Wormleighton v. Burton. 15 

| | 24. It 


» Priſoners into B. R. whereof the one was indifted in another County, and 


Cour [Let] 393 


— OR 


— 
3 
— — 


24. If a Man be hindred to go in a common Highway, or if a Ditch be; Rep. 753 
made athwart that Way ſo as he cannot go, it is preſentable in this Court. 2 8, F. ar the 
2 | End of the 
Co. Litt. 56. a. 5 RY | 3 Cale | 
25. In ancient Times the King's Courts, and eſpecially the Leets, had _ 
Power to inquire of, and puniſh Fornication and Adultery by the Name of 
Letherwite. 2 Inſt. 488. 5 1 
26. Jurors in Leets may inquire of Inmates by 31 Eliz. cap. 9. 
Par. 3. 2 Inſt. 38. ME ig ok FCC 
27. Leet and Tourn cannot inquire of private Treſpaſſes. Jenk. 138. 3 a privays 
Py EY CER: „ 0 | | fault 
pl. 85. | . 1 | which is no 
Terror to the People. 1 Hawk. Pl. C. cap. 63. S. 1. 


28. A Raiter and Sywer of Diſcord amongſt Neighbours is preſentable See tir. 

in a Leer. Hob. 246, 247. pl. 313. Mich. 16 Jac. Smith. v. Pannel. * 
. 1 I „ and the Notes n 

29. Debt was brought for 408. impoſed on the Defendant at a Court 
Leet of the Plaintiſts for a Contempt committed there; which was, that 

he put on his Hat in the Court, and being admoniſhed by the Steward 
lor ſo doing, he replied, viz. I do not Value what you do. It was 
adjudg'd tor the Plaintiff, Raym. 68. Hill. 14 & 15 Car. 2. B. R. 
REM UE: (ß 
30. The Bailiff of Weſtminſter had levied Money upon ſeveral Per- Raym. 1 54. 
ſons upon Preſentments in the Leet there tor u/ng Trades not having Anon. S G. 
| F EG Ee IIS EDS 1 © ſays, that B. 
been Apprentices; And upon Complaint made of this againſt B. it was a- the Defen. 
greed, per Cur, that the Statute 5 Eliz. does not give the Leet any gant Bailiff 
Power to proceed thereupon, and directed that thoſe Aliens that fo ule of this Li-. 
Trades not having been Apprentices ſhall be preſented at the Seſſions ani would: -: 
or in B. R. Sid. 289. Pl. 4. Trin. 18 Car. 2, B. R. Amy v. Ben- 4er n Month 

na. N e | LS | upon them, 
their removing the Preſentments by Certiorari, it was debated if the Leet had Conte ſuch 
Things by the laſt Clauſe in Stat 31 Eliz. cap. 5. and it ſeems not, becauſe the Offences there men- 


tion d, and the Courts ſhall be expounded Reddendo ſingula ſingulis. 


3I. The Defendant was preſented at a Leet, for digging Coney-Bur. The Leet 
rows, and breaking the Soil in the Lord's Waſte ; It was mov'd to quaſh it, An ly a. 

becauſe it is not Ad Commune Nocumentum. Keeling Ch.] ſaid, thar ee N. 
a Leet cannot amerce for any Thing done to the Damage of the Lord ; /axce not fe- 
and the Preſentment was quath'd. Ray m. 160. Hill. 18 & 19 Car. 2. private one, 
B. R. Ayre's Caſe. JJ TT, 28 

| | „ We np h 5 1 5 | „ cular Da- 

mage to the Lord, which though it may be preſented for the Information of the Lord, yet the Court 
2 puniſh the Oftender. 1 Saund. 135. Hill. 19 & 20 Car. 2. in Caſe of the King v. Dicken- 

One cannot be amerced in a Leet for a private Nuſance, but may for a publick ; Per Cur. 12 Mod 

$98. Mich. 13 W. 3. Gwin v. Thornborough. . Fes FCC 


22. By two Juſtices Court Leet may, by Cuſtom, make By-Laws touch- 2 Keb. 36 7188 
ing Common though not originally; bur per Tirrel J. Leets have to do?! 24 3 3 
only with the Peace, and if a Leet may make a By-Law as to Com- cordinety. 
mons, then the Leet may make one By-Law and the Court Baron ano- _ 
ther, and it cannot be known which is to be obey'd, and as to the 

Caſes put on the. other Side, they muſt be underſtood where a Court 

Leet and Court Baron are held together. Bur per Wild and Archer 

Juſtices againſt Tyrrel Judgment was given that the By-Law was good. 

Cart. 179. Hill. 18 & 19 Car. 2. C. B. The Karl ot Exeter v. 
Sith. 7 | | 


7 M | | 33, In | 


there. Br. Leet, pl. 20. cites 3 H. 7.4. Fairfax J. For it is for the King's Advantage. 


9892 * 
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33. In Treſpaſs tor breaking his Houſe and raking away a Silver Cup 
the Defendant juftified for a Fine of 51. impoſed by the Steward of the Leet 
for contemptuous Words ſpoken to the Steward in the Court Leet, Ipſo tunc 
Judicialiter ſedente, (viz.) that the Houſe in which the Court was held 
was the Houſe of the Mayor of Sudbury, and thar John Skinner, Who, 
then and there being Preſent, has more Right to be there than the 
Steward, and if he was Mayor of Sudbury he could not ſuffer the Court 

to be held there. The Plaintiff replied, that the ſaid Houſe was the 
Town-Hall of that Borough, and that Skinner was then Mayor of the 
ſaid Borough, and the Plaintiff a Free Burgeſs thereof, and that he 
quiete & pacifice ſpoke the Words. Upon a Demurrer the Plaintiff had 
8 per tot. Cur. For no ſuch Fine ought to be impoſed for the 
laid Words. 2 Jo. 229. Mich. 34 Car. 2. B. R. Berringron v. 
Brooks. VVV %%%ͤ 0 5 
34. Leet cannot amerce for a private Nuſance, but may for a pub- 
lick. Per Cur. 12 Mod. 598. Mich. 13 W. 3. Gwin v. Thornho- 


rough. 
*4s. —_ a PY "oY n * * . 8 * s : : 


| | * | Co ] ] tera ] Authority of hi 1 5 


br Leet, 1. IF a Man be riding there, where a Leet is, the Ste ward, for want 


pl 14. cites of others, may compel him to be ſworn. 7 Y. 6. 13. 
%%% IE CT TS; A Robe 
by Newton |. — Ibid. pl. 24. cites 2 H 5. 15. S. P. by Fineux. —— He may ſwear a Stranger 


bx, Lee, 2. If the Bailiff or tbe Court, or other Officer, will not make a 
p16 cites Panel to enquire tc. upon the Command of the Steward, or will not 
Br. Debt, perform his Duty, he may be fined. 7 P. 6. 12. b. e 


11 NERD . ED £ . 6 | 
S. C. and that the Lord brought Action of Debt, and the Defendant demurred. Quere ——— 
8 Rep. 38. b. S. C. cited per Cur. and affirmed. —— See tit. Amercement(U) pl. 1. S. C. and (I) pl. 2. 


S. C. and the Notes there. 


ee pl. 2. and 3. Do he may be commanded to do it upon a Pain, and if he does 
the Notes. not Do it, he ſhall loſe the Pain. Y Þ, 6. 12. w. 

Br. Cuſtoms, 4. If the Petit 12 make a falſe Preſentment, and this is found falſe. 

5 pl. Ca by the grand Inqueſt, yet the Petit 12 ſhall not be amerced. 9 P. 6. 


and 
ſuch a Cuſ- 44: U. | We 
ß 3 IS EET | EY 3 5 3 | | 
merce them being alleg'd, the whole Court held it no Cuſtom but Extortion ; For the Verdict of 
ene 12 is intended in Law to be as good as the Verdict of another 12 but had the Cuſtom been of 


Concealments it had been good. — Fitzh. Cuſtom, pl. 1. S. C. and ſuch Cuſtom is againſt Common 


Right, but it is uſual to amerce them if they conceal any Thing which they ought to preſent, and 


this may lie in Cuſtom, 


Hob. 129. 5. Ika Man be amerced in a Leet, he ought robe amercen to a cer- 
4: 08 rain Sum, ds 108. 20 fl. ox other certain Sum, and ought not to be 


Jac. S C— amerced in general, and after atteered to a certain Sum; for the A- 
AnAmerce- mercement ought to be certain, and ft ought after to be affeered and 
mitigated 
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we 
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might Fine him. Mo. 470. pl. 990. Mich. 39 & 4, Eliz. Lin-. 
coln (Earl of) v. Fiſher. "EE „ Debe tins: —- 


— ́k—ʃ— 3 — 
— 


mitigated by others. Hobarts Reports 173. between Wilton and Har- Went in 4 


| ding ham. 5 Court Leet 


for an Of- 


fence preſented need not be affeer'd, and Hob, 129. was denied by Holt Ch, J. Show. 62 Mien 1 W. 
& M. in Cale of Marthews v. Sou” ——Sce tit. Amercement. (E) and (G) 


6. A Ste ward in a Li may aſſeſs a Fine on a Tithingman who will not Br. Ley- 


Preſent, and if the, Lord brings Debt thereof the Defendant cannot 1 rag 


wage his Law ; becauſe the Leet i is a Court of Record. Br. Leet pl. 8. C accord- 
36. « cites 10 H. 6. 7. EE ingly. 


S. C. Cited 
and agreed . tot. Cur, 8 Rep, 2 b. 


nm. A Common Perſon who has a Leet may fell the DiPreſs as the 
King may ; For the Court is the King's chough a Common Perſon 
Has it. Br. Leer pl. 20, cites 3 H. . 4. by Fairlax . 
8. It any Contempt or Diſturbance to * Court be committed in any 


55 Court of Record, the Judges may impoſe a reaſonable Fine on the Of- 


fenders, and a Leet is a Court of Record, and the Steward is Fudpe there, 


and therefore may impoſe. a reaſonable Fine on any ſuch Offenders tor an 
Offence done to the Court betore him. As if the Bailiff of a Leet re- 
| fuſes to execute his Office the Steward ſhall Impole a reaſonable Fine 


upon him. Refoly'd per tot. Cur. 8 Rep. 58. b. Trin. 30 Eliz. C. B. 


Griſley's Caſe. 


9. it any misbehaves himſelf in the Lect in any ontragious Matoer, 


the Steward may commit him, per Popham Ch. J. Ow. 217. Paſch, 


37 Eliz. in Caſe of the Earle of Lincoln v. Fither. 


10. The Defendant gave the Plaintiff's Steward the Lie open y in the Cro, E. 591. 
Leet, for which the Steward ſet a Fine of 20 8. upon him. The Plain- pl A 
tiff brought Debt for the Fine; All the Juſtices agreed upon Debate Court held, 
between them, the Action was maintainable, becauſe they are words that for 


of Contempt in a Court of Juſtice to a Judge, for which the Judge mu Fines 
fleſs 
the Steward 


without a 
Preſcription alledg'd to aſſeſs ſuch Vines, or to Have ſuch an Action. "Wherelors- it was adjud 4 
for the Plaintiff. Ow. 113. S. C. Gawdy at firſt held that the Action would 1 not lie; 


W * his FO and the Plaintiff had 8 to recover. 


11. The Steward in the Leet may take Revognizance for keeping the Br. Let 


9, Cites 


Peace. 4 Init. 263, 264. cap. 54. . 8 


12. If a Furor ſworn to inquire for the King be arreſted, by which 
the King's Court is diſturbed, and the Arreſt made by an Officer of 


B. R. Upon Affidavit thereof B. R. will grant an Attachment, but 
denied it againſt ſuch Arreſt made by Officers of the Marches of 
Wales. But they adviſed to file an Information againſt the Officer, 


for this Diſturbance LO the Leer, Lat. 198. Fr. rin. 3 Car. Anon. 


(V. 2) Where 


Court Leet.) „ f og 


E 
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(Y. 2) Where the Court is not held, what is to 
45 3 be done. 5 


$2.4 HE Portreeve of Yeovil in the County of Somerſet was uſually 
| © & elected to continue in his Office for a Year, and at the End of the 
Haar a new one to be choſen and ſworn iu the Leet by the Steward of Sir 
Edward Phillips, Lord of the Manor, which on fome Diſcord with 
Sir Edward was refuſed to be done, and thereupon Proceſs was awarded 
out of B. R. commanding the Oath to be tendered to the Portreeve ; For 
B. R. is the Supreme Court which ought to do Juſtice to all the King's 
Subjects. 2 Roll Rep. 82. Paſch, 17 Jac. B. R. the Portreeve of 


Yeovill's Caſe. 
(. 3) Preſentments. 
How they muſt be. 
4.3 Reſentments in Leets ought to be certain, and few at what Place 


the Nuſauce was made, and to ſay Infra Furiſditfionem hujus Cu- 
wiz ; for it is the Declaration of the King, which ought to be good 
to every common Intent, as it is faid elſewhere; And it it be a Nu- 
ſance to other Land they ought to ſay certainly where the Nufance is 
Kc. and where the Land lies, to which the Nuſance is done. Br. Leer, 
2. In every Preſentment of a Nuſance in a Court Leet it muſt be 
mentioned to be Ad Nocumentum ligeorum Domini Regis; and the aver- 
ring in Action of Debt brought for the Pain aſſeſſed, that it was Ad 
Commune Nocumentum is not ſufficient ; For it muſt be in the Preſent- 
ment which is the Charge, and the omitting it 1s a Fault incurable 
Cro. J. 382. pl. 10. Mich. 13 Jac. B. R. in Caſe of Prat v. Stern. 
3. Juratores pro Domino Rege & Domino Manerii & Tenentibus 
preſented the Delendant for erecting a Glaſs- Houſe &c. ad magnum No- 
cumentum; it was quaſhed; For though it 1s good for the King and 
the Lord ot the Manor Leets being granted to the Lords as de- 


rived out of the Torn, and as tor Tenentibus, it is only Surpluſage, 


yet this Preſentment is ill, becauſe it is not ſaid Ad Commune Nocumen- 
tum. 1 Vent. 26. Paſch. 21 Car. 2. B. R. Anon. „ 


: 2 Sund. J. The Defendant was preſented and fined in a Leet for refuſing the | 
293. Da- Office of a Conſtable ; It was moved to quaſh it, becauſe it expreſ3'd the 


B03 Lg Court to be held infra unum Menſem Santis Michaelis, viz. 12 November, 


| Prefentment Which is above a Month after Michaelmas, and it is neceffary to fer 
vas quaſhed down the preciſe Day, tor it may elſe be on a Sunday, and yet within 


per N a Month atter Michaelmas, and for this Cauſe it was quaſhed. Vent. 
751 048. 10). Hill. 22 & 23 Car. 2. B. R. Dacon's Caſe. 
75 1% BI | ns | 

theKing V. 3 1 | | 33 | 5 | 

1)akin S. C. and for that Reaſon the Preſentment was quaſh'd ; And the Preſentment was alſo Tear 
1% Nov. per Adjornamentum predictum, whereas no Adjornment was mention'd before to be entred, 


211d this was allo held ill. 


(Y. 4) 


CE 


—ů ; | ** 


aft! © +5 $07 
C. 4) Preſentments in Leets, and Things 
done there. 
Pleadings in General. 
1. N OTA, that Preſentments in Leets, which touch Frank: 


tenement, or bind the Franchiſe, ſhall be traverſable; but con- 


trary of other Preſentmentments in Leets. Br. Leet pl. 27. cites 


45 E. 3. 3. 3 8 ES 
2. Treſpaſs upon the Cafe, the Plaintiff preſcribed to have Let in D. 
with all che Profits thereof, and that the Defendant had difturb'd the 


Steward of the Plaintiff to hold Leet there &. and the Defendant /aid, 
_ that the Plaintiff had Leet there ſemel in Anno, Scil. ſuch a Day after 
Eaſter, and that the Defendant has Leet theres ſemel in Anno, thut is to 


ſay, ſuch a Day after Michaelis, and that the Plaintiff? gave Warning 
to the Defendant 15 Days before the Leet, aud that his Bathff ſhould be 
with him if he woulda, and that he ſhould have the Mateiy of the Profits 
of the Leet of the Plaintiff, and if he held his Leet in other Manner, that 
the Defendant had uſed to diſturb &c. and that the Plaintiff did not give 
Warning oy 15 Days, by which he diſturb'd him to hl the Leet, Prout ei 


bene licuit. Per Priſot the Defendant ought to Traverſe Abique hoc, 


that he and his Predeceſſors ought to have the entire Profits Prout, 


and by him the Plaintiff may maintain, that he and his Predeceſlors 
have had Leet by reaſonable Warning of three or jour Days, Abſque 
| Hoc, that it has been uſual ro Warn by 15 Days prout &c. by which 
| Laicon faid as above, Abſque hoc, that the Plaintiff has had the en- 
tire Profits of the Leer, and Abſque hoc, that he has uſed to hold 
the Leet without ſpecial Warning in the Manner as we allege. Choke 
laid, the Warning is not alleg'd by us. Moyle ſaid, therefore it 
ſeems that the ſecond Traverſe is void, er adjornatur. Br. Tra- 


verſe per &c. pl. 158. cites 38 H. 6. 16. 


3. If Plea be removed into B. R. of which they cannot hol Plea as 


Formedon &cCc. yet there they ſhall hold Plea therein, as the Court where 


it ought to be broughe coul do, and ſhall make Proceſs per Grand Cape 
& petit Cape, and otherwite, as the firſt Court ought to do. And ſo. 


| if a Thing before Juſtices of Peace be removed before them. Per 
Finnen CH J. Br. Juriidiction, pl. 46. cites 14 f. . 14. 
4. A Preſentment in the Leet or Tourn, after the Day of the Br. Travers 
Preſentment, binds the Party for ever, and 7s not traverſeable but in per &c pl. 
Caſes that touch ones Freehcld, as that one ought to cleanſe the Highway ee 
Eg. ratione Tenure ſuæ; therefore the Courſe is to remove ſuch Pre- Br 
ſentments into the King's Bench by a Certiorari, where he may Tra- ment pl. 15. 


reſent- 


verſe them. Finch's Law 386. 8vo. cites 5 Hl J. 3. Sites CG 
| | 8558 13. b. pl. 


64. Trin. 28 H. 8. S. P. by Shelly, Quod Baldwin conceſſit. But Fitꝛherbert ſaid, that Britton, 


who is good Authority, ſays, that every Preſentment is traverſable which is preſented in a Leet, 


aud alſo in the Tourn of the Sheriff, out of which Leets were originally deriv'd &c.. N 


to Firzherbert's Opinion cited Arg. 3 Mod. 138. — All Preſentments may be travers'd either by 
removing them into B. R. or in an Action. In Treſpaſs againſt the Bailiff you can't traverſe a 
Preſentment, but in a Replevin it may be done, and it will not be ſufficient to ſay, Quod preſcutet' 


tuit, but the Fact muſt be ſet forth, and this Action is to try the Right, but the other only to re- 
cover Damages. Trin. 5 Ann. in Caſe of Brook v. Huſtler.— 1 Salk 56. 8. C. but S. P dg 


not appear. 11 Mod. 76. S. C. but S. P. docs not appear. 
5. A Releaſe of all Demands doth not diſcharge a Man of his Suit to a 
Leet by reaſon of his Refidency, becauſe a Lect is the King's Court to 
„„ which 
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which every liege Subject is to come and perform his Allegience ty 
him. And alſo becauſe Suit of Court is inſeperably incident to a Gurt 
Leet, which cannot be releaſed, Brownl. 186. Trin. 4 Jac. in Caſe 
of Tott v. lngraim. VVV 
6. In Pleading the holding & Court, it muſt ſay the Place where was 
Part of the Manor, or holden of it at leaſt, Hob. 56. Irin. 13 Jac. 
in Caſe of Foſter v. Jackſon. 

12 Mod. 4. », Upon a Certiorari to remove à Preſentment at a Leet for a No- 
_ * ſance; Exception was taken, that the Leet not being of Common 
88 10 bad Right, but taken out of the Tourn, and the Tourn is of Common 
been a good Right, therefore becauſe it is #0 ſewn how, nor by what Right 105 
Objection Court was held, whether by Patent or Preſcription, it is not good; but 
es the Court ſaid, the Precedents were all ſo, and over ruled the Excep- 
A, tion. 1 Salk. 200. pl. 2. The King againſt Gilbert. . 

il conſtant | | N 

Practice had not been otherwiſe. 


8. In Debt ſor an Amercement in a Court for not doing Suit, an 
Exception was taken that the Court being uncertain When it will be 
held, (that is where the Lord may hold it when he pleaſes,) a particu- 
lar and convenient Notice ought to be given, when and where the 
Court is to be held, and cited 32. or 22 E. 4. 24. b. 28. a. 3 Cro. 
353. 555, 556. and that a general Notice in the Church is not Notice 
to incur a Forfeiture, unleſs a particular Cuſtom tor it., It was an- 
ſwered that, it is found that due Notice was given, and this the Judge 
of Aſſiſe is ſuppoſed upon the Evidence to direct the Jury. But Holt 
Ch. J. ſaid, we can't Judge of the Notice, becauſe you ought to have 
ſhew'd particularly, that he was ſummon'd to the Court at ſuch Day aud 
Place to be held. Per Powell, J. To take Advantage of a Forfeiture 
Notice ſhould be Perſonal, unleſs a particular Cuſtom 19 the contrary. In 
ancient Leets, perſonal Notice perhaps is not Neceitary ; Notice in 
Church and Market may be well. But otherwiſe where 1: io 23 an- 
cient Leet. Adjurnatur. 11 Mod. 76. Brook v. Huitlc: 3 


See more as to the Juriſdiction &c. of Court Leet Kitch 16. 
Kc. — 4 Inſt. 261. cap. 54.—Prynn's Animadv. on 4 Init, 189, 
$6,007 10 ð²¹;ö¶ã ᷣ ine nn rot 23 


MVSEVM 
TBRITAY 


3 


e 


e ond re eg tid e, 


po 


FFP 
1 . 


